# D-300 2/1/79

Memorandum 79-4
Subject: Study D-300 - Enforcement of Judgments

Attached to this memorandum is a staff draft of the complete Tenta-

tive Recommendation Relating to Enforcement of Judgments, Most of this

material has been reviewed by the Commission in substantially this form.
Significant changes and new material are indicated below. We hope to be
able to approve the tentative recommendation to be distributed for

comment after the February meeting, subject to editorial revisions.

§ 702.160. Judicial Council authority

At the December meeting, the Commission decided that the Judicial
Council should not be required to prepare zll the forms under the En-
forcement of Judgments Law and that the staff should consider whether a
separate chapter should be drafted which would set forth the content of
the various forms or whether the content of forms should be left to law
publishers based on the sections prescribing their content. This deci-
sion was made in recognition of the delay in the effective date of the
statute that would be required for the Judicial Council to prepare forms
and for their distribution to levying officers. It was also suggested
that this duty might be too great a burden on the Judicial Council
budget.

The staff has reviewed the draft statute to see how many forms are
required. If an official form were drafted for every writ, notice,
application, petition, motion, and order im the draft statute, as many
as 110 forms would be required. The task of preparing this many forms
would be extremely burdensome for the Judicial Council and alse for the
staff. We do not believe, however, that official forms are needed for
most functions under the draft statute. Forms for various applications
and petitions, responsive papers, and court orders are unnecessary., We
conclude that the only forms needed are the forms for the writs of
execution, possession, and sale, and perhaps for a separate notice of
levy (see Section 703.150) and the memorandum required of the garnishee
(see Section 703.190). Under existing law, the Judicial Council has
issued an omnibus form to cover execution and possession and a separate

form for dwelling executions. It would be possible to draft the same

-1-



sort of omnibus form under the darft statute that would also cover writs
for the sale of property. The notice of levy could be a part of the
writ or a separate paper.

In light of this conclusion, and in consideration of the expertise
of the Judicial Council-State Bar committee on forms and the continuing
need to revise forms, we think that the Judicial Council should be
directed to prepare only forms for writs and notice of levy, and perhaps

the memorandum of the garnishee.

§§% 703,120, 703,250, Issuance and return of writ of execution

At the December meeting, the Commission discussed the rules con-
cerning issuance, leviability, duration, and return of writs of execu-
tion. Various ideas were discussed, such as extending the life of the
writ to 20 years and permitting the judgment creditor's attorney to
issue writs, with the hope of streamlining the enforcement process and
making it more economical. The draft statute has been revised to permit
the judgment creditor’s attorney to issue writs (see Section 703.120),
but the rules concerning leviability and return have been left unchanged
from prior drafts. The 20-year writ would probably be opposed by levy-
ing officers because it would require additional file space and might
require additional clerical help. Permitting issuance of the writ by
the creditor's attorney would accomplish much of the economy envisioned
by the 20-year writ proposal. (In New York, most writs are issued by
attorneys according to the practice commentary to N.¥. Civ. Prac, Law &
R. § 5230.) Creditor issuance of writs may also be opposed by clerks
and levying officers, however, because there will be more errors in the
calculation of the amount to be satisfied. A court clerk told the staff
that in his estimation over 50%Z of writ applications incorrectly calcu-
late the amount to be satisfied, particularly the amount of daily inter-
est. We are also informed that clerks {in the Bay Area at least) check
the writ against the file before issuance and place the writ in the file
when it is returned. The Association of Municipal Court Clerks Manual

of Procedures: Civil provides that the clerk is to check the court

title, title of case and case number, date of judgment, county to which
the writ 1is issued, names of debtor and creditor, amount of judgment,
accrued interest, costs, acknowledged credits, whether any other writs

are outstanding in the county, whether executlion is stayed, whether a
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previous writ has been returned fully satisfied, whether satisfaction of
judgment has not been entered, and whether the daily interest is cor-
rectly computed. We think it would be beneficial to retain this provi-
slon in the tentative recommendation to ascertain the reactions of

clerks, levying officers, debtors, and creditors,

§ 703.260, BService of writ by repgistered process server

The Commission has not seen this provision before. Tt continues
the substance of 1978 Cal. Stats. ch. 1419 and makes some clarifying

changes.

§ 703.810. Distribution of proceeds of execution sale

This section has been revised to provide for the satisfaction of
voluntary encumbrances subordinate to the judgment ¢reditor's lien out
of any proceeds exemption, in accordance with a decision made at the
November 1978 meeting. Distribution of proceeds is discussed in the

text on page 28.

§§ 705.450-705.490, Judgment liens

This article has not been reviewed by the Commission. It imple-
ments decisions made at the May 1977, November 1977, and WNovember 1978
meetings and contains some other proposed revisions. Judgment liens are

discussed in the text on pages 3B-46,

§§ 707.810-707.850. Dwelling exemption

This article has not been reviewed by the Commission. It imple-
ments decisions made at the November and December 1978 meetings and
contains some other proposed revisions. The dwelling exemption is

discussed in the text on pages 66-78.

§§ 708.110, 709,110, 710,110, Issuance of writs to enforce nommoney
judgment s

These sections have been revised to permit judgment creditors' at-

torneys to issue writs of possession of real or personal property and

writs of sale. In these cases the judgment itself describes the prop-
erty to be sold or recovered so there should be less latitude for mis~
take or abuse than in the case of creditor issuance of writs of execu-—

tion.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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STAFF DRAFT

TENTATIVE RECOMMENDATION

relating to

ENFORCEMENT OF JUDGMENTS

GENERAL PROVISIONS

Scope of Enforcement Procedures of Title 9

Title 9 of the Code of Ciwvil Procedure1 provides for the enforce-
ment of money judgments, judgments for the possession or sale of real or
personal property, and judgments enforceable by contempt.z_ Its provi-
sions are also available for the enforcement of a tax liability in a
situation where the state is authorized to issue a warrant pursuant to
particular sections in the Revenue and Taxation Code and the Unemploy-
ment Insurance Code.3 For the mogt part, however, Title 9 is concerned
with enforcement of money judgments.

The scope of the proposed revision of Title 9 is essentially the
same as that of existing law.& The proposed law seﬁarates the provi~-
sions pertﬁining to the enforcement of the various.types of judgments

and clarifies the extent to which general provisions apply to nonmoney

1. Sections 681-724e. Except as otherwise noted, all statutory cita-
tions are to the Code of Civil Procedure.

2. See, e.g., Sections 682, 684, See the discussion under "Enforce-
ment of Nonmoney Judgments" infra.

3. Section 722,5. This provision applies where warrants are issuable
pursuant to Sections 6776, 7831, 9001, 10111, 189066, 26191, 30341,
or 32365 of the Revenue and Taxation Code or Section 1785 of the
Unemployment Insurance Code. Four recently enacted warrant provi-
sions are not listed in Section 722.5. See Rev. & Tax. Code §§ 3202,
16071, 38541, 40161. The proposed law omits the references to
specific sections providing authority for issuing warrants to col-
lect a tax so that further amendment will not be required when tax
laws are revised. .

4, The proposed law would not, however, apply to enforcement of money
judgments against public entities. See the discussion under "En-
forcement of Money Judgments Against Public Entities" infra,



judgments. Under existing law, it is not always clear which provisions

apply to which types of judgments.5

Enforcement of Money Judgments Against Public Entities

Under existing law, property of the state is exempt from execution
(presumably including supplementary proceedings and other collection
remedies) unless a specific statute creates an exception to this prin-

’ ciple.6 It has been held that the personal property of a municipal

5. The word "execution" leads a chameleon-like existence in existing
law; it is frequently unclear whether "execution" or "writ of
execution" refers to process to enforce money judgments and judg-
ments for the possession or sale of property, process to enforce
money judgments and judgments for the possession but not the sale
of property, or only process to enforce money judgments. For
example, Section 684 provides that a writ of execution may be used
to enforce a money judgment or a judgment for the possession of
real or persconal property; a judgment for the sale of property may
be enforced by a "writ reciting such judgment." Section 683 pro-
vides for the return of the "execution" not less than 10 nor more
than 60 days after its receipt by the levying officer, but it was
held in Magnaud v, Traeger, 66 Cal. App. 526, 530-31, 226 P, 990,
___ (1924}, that a writ of execution for the possession of real
property remained in force insofar as it directed the restitutiom
of the premises although 1t had expired insofar as it directed the
levying officer to levy on property to satisfy the part of the
judgment awarding damages. Section 681 was amended in 1955 to add
a reference to "enforcement" of the judgment since it was felt that
the word "execution" was arguably not broad enough to cover en-
forcement of a mortgage foreclosure decree, i.e., a judgment for
the sale of real property. See Review of 1955 Code Lepislation 101
(Cal. Cont. Ed. Bar 1955). Section 692 (sale on execution), secems
on its face to apply only to the enforcement of money judgments,
although it has been held that foreclosure sales of real and per-
sonal property should be made in the same manner as in a sale under
a money judgment., See Podrat v. Oberndorff, 207 Cal. 457, 459-60,
278 P, 1035, (1929} (personal property); Johnson v. Tyrell, 77
Cal, App. 179, 182, 246 P, 140, _ (1926}.

5. Westinghouse Elec. & Mfg. Co. v. Chambers, 169 Cal. 131, 135, 145
B. 1025, (1915); Meyer v. State Land Settlement Bd., 104 Cal.
App. 577, 584-86, 286 P. 743, {1930).



housing authority which is a state agency is subject to execution.7 The
general rule concerning property of a local public entity is that prop-
erty #eld in a proprietary capacity, i.e., not devoted to public use, is
subject to execution.8 Several statutes also provide exenmptions for

certain items of property of counties, towns, and incorporated cities.9

Existing law also provides exemptions for specific public entities.lD
The proposed law would preclude resort to the normal remedies for

enforcement of money judgments against state and local public entities.
"Money judgments against public entity debtors would be enforceable only
by means of a writ of mandate.l1 Use of a clerk-issued writ of execu-
tion is potentially disruptive of the functions of a public entity,
From the judgment creditor's standpoint, a writ of execution will fre-
quently be ineffective because, even if the property is not of a type

exempted by statute, it may be exempt under the public use doctrine.12

7. Code of Civil Procedure Section 690.27 and Health and Safety Code
Section 34217 exempt the real property of a housing authority. In

Maurice L. Bein, Inc. v. Housing Auth., 157 Cal. App.2d 670, 690,
321 p.2d 753, __ (1958), the omission of an exemption for personal
property of housing authorities was held to leave such property
subject to execution,

8. C.J. Kubach Co. v. City of Long Beach, 8 Cal. App.2d 567, 573, 48

P.2d 181, (1935); Marin Water & Power Co. v. Town of Sausalito,
49 Cal. App. 78, B3, 193 P. 294, (1920).
9. Section 690,22 exempts courthouses, jails, fire companies, public

offices, public buildings, lots, grounds, and personal property,
including automotive and truck equipment, fixtures, furniture,
books, papers, and the like.

10. See Sections 690.26 (property of the Reclamation Board and the Sacw
ramento and San Joaquin Drainage District), 690.29 (property of re-
development agency).

11. See Section 1085; McPherson v. City of Los Anpéles, 8 Cal.2d 748,
750, 68 p.2d 707, _ (1937); Title Guar. & Trust Co. v. City of
Long Beach, 4 Cal.2d 56, _ , 47 P.2d 472, _ (1935); Emeric v.
Gilman, 10 Cal. 404, 410 (1858); Cook v. Board of Supervisors, 99
Cal. App. 169, 171, 277 P.2d 1064, (1929).

12. The attempts to enforce a money judgment by the C.J. Kubach Co.
agalnst the City of Long Beach are instructive in this regard., The
Kubach Company caused the levy of execution on a lot used for park-
ing for hire which the city claimed was held for eventual public
use and on an oll lease of which the c¢ity was the lessor. In C.J.



As compared with mandamus, execution is an ill-desipgned remedy for
enforcement against a public'entity. The public entity debtor and its
funct#onaries are under a duty to pay. Although the public entity may
not currently have funds with which to pay the judgment, it has the
means with which to eventually pay through the taxing and bond-issuilng
powers.l3 Enforcement by mandamus should for the most part be a more
effective remedy and result in less disruption of govermment functions
than enforcement by execution. Although enforcement by way of mandamus
necessarily involves a court hearing, the issue of whether property
levied upon under execution is devoted to a public use or is held in a
proprietary capacity would also require a court determination. There is
alsc no special need for the speedy, ex parte remedy of execution because
the public entity is incapable of fleeing the jurisdiction and is not

generally in a position to conceal assets.

Time for Enforcement of Judgments

Under existing law, a writ or order for the enforcement of a
judgment may be obtained as a matter of course within 10 years after the
entry of the judgment.l4 The judgment may be enforced after 10 years in

the discretion of the court upon motion by the judgment creditor with

Kubach Co. v. City of Long Beach, 8 Cal. App.2d 567, 48 P.2d 181
(1935), the court held that the parking lot was not subject to
execution because two-thirds of the original parcel was in fact
being used for govermmental putrposes. However, the royalties from
the oil lease were found not to be dedicated to a public purpose.
Nevertheless, a year and a half later the Kubach Company found it
necessary to resort to mandamus for the collection of the more than
two—-thirds of the judgment remaining unpaid. See Title Guar. &
Trust Co. v. City of Long Beach, 4 Cal.2d 56, 47 P.2d 472 (1935).

13. See, e.g., Gov't Code §§ 970.8-971 (levy of taxes by local public
entities to pay tort and inverse condemnation judgments free of
debt limitations and tax rate restrictions), 975-978.8 (funding of
judgments by local public entities through bond issuance), 50170-
50175 (payment of judgments in installments by cities and counties);
Educ. Code §% 35201 (payment of judgments by school districts),
72501 (payment of judgments by community college districts); Water
Code §§ 39091-39096 (payment of judgments by water districts}.

14, Section 68l. Stays of enforcement are excluded from the compu-—
tation of the l0-year period. Id. Section 68l and its cempanion
provision pertaining to issuance after 10 years, Section 685,
govern issuance of writs or orders for the enforcement of money



notice to the judgment debtor.lS

The judgment may also be renewed by
16 This schene

is a dixect descendant of the common law rules concerning actionability

bringing an action upon it within 10 years after entry.

and executability of a money judgment.ly

The proposed law would modernize these rules by extending the time
during which the judgment creditor may obtain the issuance of a writ by
application to the clerk to 20 years not counting the time during which
enforcement Is sta)red.18 At the end of the 20-year period, all enforce-

judgments and judgments for the possession or sale of property.
See, e.g., Butcher v, Brouwer, 21 Cal.2d 354, 132 P.2d 205 (1942)
{money judgment}; Laubisch v. Roberdo, 43 Cal.2d 702, 708-09, 713-
15, 277 P.2d 9, 13, 16-17 (1954) (judgment for sale of real prop-
erty); City of Los Angeles v. Forrester, 12 Cal. App.2d 146, 148-
49, 55 P.2d 277, 278 (1936) (judgment For possession of real prop-
erty), see 5 B. Witkin, California Procedure Enforcement of Judg-
ment § 63, at 3443, § 199, at 3553 (2d ed. 1971); Review of 1955
Code Leglslation 101 (Cal. Cont. Ed., Bar 1955),

15. Section 685. This provision requires the judgment creditor to file
an affidavit stating the reasons for failure to enforce the judg-
ment within the 10 years allotted by Section 68l. See the cases
cited in 5 B. Wiikin, California Procedure Enforcement of Judgment
§ 202, at 3555 (2d ed. 1971).

16. Section 337.5 (statute of limitations); Atkinson v. Adkins, 92 Cal.
App. 424, 426, 268 P. 461, 462 (1928).

17. At common law, a writ of the appropriate type--leviari facias,
fieri facias, or elegit--could be issued to enforce a money judg-
ment only for a year and a day after the signing of the judgment.
If a writ was not issued within this time, the judgment became
dormant and the judgment creditor was required to initiate pro-—
ceedings to revive the judgment by means of a writ of scire facias
or to bring an action of debt to renew the judgment. Scire facias
could be obtained without application to the court for a period of
10 years after judgment. At a later time, the common law developed
a rebuttable presumption of payment after 20 years. See Riesen-
feld, Collection of Money Judgments in American Law--A A Historical
Inventory and a Prospectus, 42 Iowa L, Rev. 155, 156-59, 172~73
(1957).

18. At least three states provlide absolute limits on the time fer en-
forcement of domestic judgments. In North Dakota, the life of a
judgment is limited to 20 years from the date of entry. See N.D.
Cent. Code § 28-20-35 (1975); Berg v. Torgexson, 100 N.W. 2d 153
(¥.D. 1959). 1In Oregon, a domestic judgment is executable for 10
vears and may be extended by motion within that time for one more
10-year period. See Or. Rev. Stat. § 18-360 (1977); Newhouse v,

-5-



ment proceedings against the judgment creditor would ceasel9 and the

judgment would in effect be discharged. Although the selection of a 20-

year period is somewhat arbitrary, as any such decision must be, the

Commission has concluded that this is an adequate length of time for the

enforcement of a judgment by a diligent creditor.20 This proposal bene-

fits judgment creditors by eliminﬁting the need to apply to the court

after 10 years or to satisfy the vague standard of diligence developed

19.

20‘

Newhouse, 271 Or. 109, 530 P.2d B48 (1975). An Oregon domestic
judgment may not be renewed by action. See Or. Rev. Stat. § 12-070
(1977); Mason v. Mason, 148 Or. 34, 34 P.2d 328 (1934). In Wash-
ington, the maximum life of a domestic judgment is limited to six
years and it may not be revived by motion or renewed by action.
See Wash. Rev. Code §§ 4.56.210 (1962}, 4.56.190 (Supp. 1976); St.
Germain v. St. Germain, 22 Wash.2d 747, 157 P.2d 981 (1945). In
Ferry County Title & Escrow Co. v. Fogle's Garage, Inc., 4 Wash.
App. 874, 484 P.2d 458 (1971), a sale of real property was enjoined
because the six~year period was due to expire two days after the
sale was scheduled and the statute required court confirmation of
sale 10 days after the sale. New York provides a conclusive pre-
sumption of payment after 20 years (except where the indebtedness
has been acknowledged in writing or is partially paid}, but permits
renewal of the judgment by action within the 20-year period. See
N.Y. Civ. Prac., Law & R, § 211{(b) (McKinney 1972); Levine v. Bron-
son, 4 N.Y.2d 241, 173 N.Y.S.2d 599 (1958).

The rule announced in Alonso Inv. Corp. v. Doff, 17 Cal.3d 539, 551
P.2d 1243, 131 Cal. Rptr. 411, (1976), permitting the enforcement
of a writ of execution after the expiration of the l0-vear period
provided by Section 681 if the writ had been timely issued, is not
continued 1In the proposed law. The judgment creditor would be able
to continue a creditor’s suit against a third person holding prop-
erty of or owing debts to the judgment debtor and enforce any
judgment obtained in that suit after the time for enforcement of
the original judgment against the judgment debtor had expired. See
the discussion under "Creditors' Suits" infra.

Cases cited in Long v. Long, 76 Cal. App.2d 716, 722, 173 P.2d 840,
843 (1946), reveal that execution has been permitted under Section
685 for as much as 20 years after judgment. In Hatch v. Calkins,
21 cal.2d 364, 371; 132 P.2d 210, 214 (1942), the court denied
issuance of a writ of execution 29 vears after entry of judgment
for lack of diligence.



under existing law.21 The 20~year limitation also eliminates the pos-
sibility of revival of stale judgments and, like a statute of limita-
tions,-provides surcease to those few debtors who have been subject to
the pursuit of creditors for at least two decades.

In the case of installment judgments for the payment of money,22

the proposed law would codify existing case law which holds that the
time for enforcement runs from the time each installment falls due.23

The proposed law would not preclude the bringing of an action on a
judgment, but it wouid prevent the extension of the period of enforce-
ability beyond 20 years running from the entry of the original judgment

or, in the case of an installment judgment, from the date a particular

21, Prior to the amendment of Section 685 in 1933, the ecreditor could
obtain issuance of a writ of execution "almost as a matter of
right" after the expiration of the period prescribed by Section
68l. Butcher v. Brouwer, 21 Cal.2d 354, 357, 132 P,2d 205, __
{1942). However, in Butcher the court held that execution could
issue only if the judgment creditor has

exercised due diligence Iin locating and levying upon property
owned by the debtor, or in following available information to
the point where a reasonable person would conclude that there
was no property subject to levy within that time. And even
though the creditor may have satisfied the court that he has
proceeded with due diligence . . . , the court may still deny
him its process if the debtor shows circumstances occurring
subsequent to the five-year period upon which, in the exercise
of a sound discretion, it should conclude that he is not now
entitled to collect his judgment.

Id. at 358, 132 P.2d at __ . For the application of this standard
in a variety of factual settings, see the cases cited in 5 B.
Witkin, California Procedure Enforcement of Judgment § 202, at 3555
(2d ed, 1971),

22, See Civil Code §§% 4700 (child support), 4801 (spousal support);
Code Civ. Proc. §§ 85 (installment payment of money judgment of
municipal or justice court), 667.7 (periodic payment of future
damages in action against provider of health care services); Labor
Code § 5801 ({installment payment of worker's compensation award);
Veh. Code § 16380 (installment payment of vehicle accident damage
judgment).

23. See, e.g., Wolfe v. Wolfe, 30 Cal.2d 1, 4, 180 P.2d 345, ___
{1947); Lohman v. Lohman, 29 Cal.2d 144, 150, 173 p.2d 657,
(1946); DelUprey v. DeUprey, 23 Cal. 352, 353 (1863).



installment becomes due. An action may be brought on a domestic judg~
ment for some other purpose,Z& but the 20-year period of enforceability

woulé-remain absolute.

FEffect of Liens

The important matter of the creation and effect of liens that arise
in the course of enforecing a money judgment 1s currently left largely to.
case law. Existing statutes provide for the creation of judgment

26 and liens on causes of action and judg-

liens,25 execution liens,
ments.27 The proposed law provides explieitly for the creation of liens
pursuant to all of the various enforcement procedures, and specifies the
time a lien arises, which is the essential factor in determining the
rights of a creditor against transferees of the debtor's property and
against other creditors.28

The proposed law provides general rules concerning the effect of
liens. It codifies the case law rule that a creditor's priority relates

bpack to the time as of which the first of a series of overlapping liens

T T TR T . - e, 15 - -

24, E.g., where a spouse seeks to invoke contempt power of court in
another county to enforce support judgment, or where an action to
foreclose a lien is necessary because the judgment creating the
lien did not direct sale of the security. See 5 B. Witkin, Cali-
fornia Procedure Enforcement of Judgment § 192, at 3547 (2d ed.
1971).

25. Sections 674, 674.5, 674.7. See the discussion under "Judgment
Liens” infra.

26, Bection 683(d), (e). See the discussion under "Execution Lien"
infra.

27. Section 688.1. See the discussion under "Liens on Causes of Action
and Judgments" infra.

28, A lien signifies the right of the judgment creditor to resort to
the property subject to the lien for the satisfaction of the wmoney
judgment. In a sense, acquisition of a lien elevates a general
judgment creditor to the status of a secured creditor. See S,
Riesenfeld, Creditors’' Remedies and Debtors' Protection 54 (2d ed.
1975}, The time as of which a lien is created is essential because
the creditor having the earliest walid lien in time will prevail
over other creditors. See Civil Code §§ 2897-2899 (general provi-
sions concerning the priority of liems). In most cases, a judgment



is created on a particular item of property or a fund.29 The proposed
law also makes clear that, unless a lien is specifically limited to a

shorter duration,30 a lien expires when the judgment under which it was
created ceases to be enforceable.31

Decisions under existing law have held that equitable liens-~
typically those liens created by service of an order in supplementary
proceedings or by commencement of a creditor's suit32—-are not effective
against a subsequent tramsferee of the property subject to the.lien who
gives fair consideration for the property without knowledge of the

lien.33 The proposed law codifies this rule and makes it uniform by

creditor holding a valid lien will also prevail over a secured
party whose security interest is not perfected before the creation
of the lien. See Com. Code § 9301,

29. See, e.g., Nordstrom v. Corona City Water Co., 155 Cal. 206, 212-
13, 100 P, 242, (1909); Riley v. Nance, 97 Cal. 203, 205, 31 P,
1126, (1893); Bagley v. Ward, 37 Cal. 121, 131 (1869) (dic-
tum); Durkin v. Durkin, 133 Cal. App.2d 283, 294, 284 P.2d 185, _
(1955); Balzano v. Traeger, 93 Cal. App. 640, 643-44, 270 P, 249,
__ (1928). This relation back effect may provide the judgment
creditor with a priority predating the date of entry of the judg-
ment if property of the debtor had been attached in the action. A4n
attachment lien may run for as long as five years., BSee Sections
488,500, 488.510. See also Section 488.500(i) (lien of attachment
effective as of date of service of temporary protective order

pursuant to Section 486.080).

30. Section 688(e) provides that a writ of execution does not bind
property for more tham a year from the date of issuance of the
writ. Under the proposed law, the lien of execution would last for
a year from the date property is levied upon. See the discussion
under "Execution Lien" infra.

31, See the discussion under "Time for Enforcement of Judgments" supra.

32. See Canfield v. Security-First Wat'l Bank, 13 Cal.2d 1, 28-30, 87
P.2d 830, 844 (1939).

33. BSee Jud Whitehead Heater Co. v. Obler, 111 Cal. App.2d 861, 872-74,
245 P.2d4 608, 616 (1952); Wagner v. Sariotti, 56 Cal. App.2d 693,
698, 133 P.2d 430, 433 (1943); cf. Taylor v. § & M Lamp Co., 190
Cal. App.2d 700, 711-13, 12 Cal. Rptr. 323,  (196l1) (transferee
of partnership property with knowledge of charging order which
created lien is liable to judgment creditor); see generally 1 J.
Pomeroy, Equity Jurisprudence §§ 165, 171{4)} {5th ed. 1941); 4 id.,
§§ 12331234,



applying it to execution 1iens.34 In most cases, however, a transferee
of property levied upon under a writ of execution will not meet the
requlrements of a bona fide purchaser because the manner of levy entails
takiné-custody of tangible personal property and recording a notice of
levy on real property. VWhere the property soﬁght to be levied upon is
held or owed by a third person, the judgment creditor is protected by
the provision making the third person liable in the amount of the debt

or the value of the property for failure to comply with the levy,

liability of Levying Officers

The existing provisicons concerning the liability of a levying
officer are incomplete and inconsistent.35 Under the proposed law,
these provisions would be superseded by a general provision protecting
the levying officer from liability for compliance with the provisions of
Title 9.

Migcellaneous Procedural Provisions

Manner of mailing notice. The proposed law provides as a general

rule that notices required or permitted to be mailed shall be sent by

first-class mail, postage prepaid.36 First-class mail is preferable

34, The effect of an execution lien against a bona fide purchaser under
existing law i1s not clear. In one decision, it was indicated that
a levy of attachment would not be effective as against a good faith
purchaser from the defendant. See Rogers v. Gilmore, 51 Cal. 309,
312 (1876). N.Y. Civ, Prac. Law & R. § 5202 (McKinney } pro-
tects bona fide purchasers in certain situations.

35. See Sectioms 262 (judgment creditor's instructions must be in
writing to discharge levying officer from liability), 262.1 (levy-
ing officer required to execute all process regular en its face and
issued by competent authority), 689 (levying officer not liable teo
third person for levy, etc., if no third-party claim delivered or
if provisions of Section 689 followed), 689b(9) (levying officer
not liable for levy, ete., if undertaking given), 697 (levying
cofficer not liable for more than amount bid by subsequent purchaser
where first bidder fails or refuses to pay amount bid at execution
sale}.

36. Notice provisions vary under existing law. - See, e.g., Sectious 1l
{certified mail complies with registered mail requirement), 682a
(bank notice to holder of joint account levied upon sent by regls-
tered mail), 682.1 {(copy of writ of execution mailed to judgment
debtor after levy), 688(b) (service of writ of execution on judg-
ment debtor by personal delivery or by mail), 689 (demand for
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because it is cheaper and is more likely to be received expeditiously.
The proposed law also permité persons giving notice to deliver the
notice personally whenever notice by mail is permitted. A notice that
is mailed is alsc required toc state the date of mailing because fre-
quently the time of mailing a notice triggers the running of a time
within which to respond.

Judicial Council authority. The proposed law provides the Judicial

Council with authority to make rules for practice and procedure under
Title 9 and to prescribe forms for applications, notices, orders, writs,

37 The promulgation of a complete set of forms will

and other documents.
aid in the uniform and efficient operation of the Enforcement of Judg-

ments Law.

General Procedural Provisions Continued Without Substantial Change

Provisions concerning enforcement of judgments after the death of

the judgment debtor or the judgment creditor,38 contribution among

undertaking sent to judgment creditor by registered or certified
mail), 6389b(3) (demand For undertaking or deposit sent to judgment
creditor by registered or certified mail), 690.2(d} (notification
by levying officer to judgment debtor of multiple vehicle registra-
tion), 690,30(b){2) (notification by levying officer to judgment
creditor of nature of account Into which social security payments
are directly deposited), 690.31(1) (copies of papers in dwelling
exemption proceedings sent to judgment debtor and certain third
persons by first-class mail), 692, para. 2 (notice of personal
property sale mailed or delivered to judgment debtor}), 692, para. 3
{notice of real property sale sent by certified mail or delivered
to judgment debtor), 6%92a (notice of sale mailed to persons re—
questing notice), 710(d) (notice mailed by court clerk to parties
interested in condemnation award).

37. Under existing law, the Judicial Council has issued approved forms
for the general writ of execution (covering money judgments and
judgments for the possession of property) and for the writ of
execution against a dwelling house, A statutory form of the writ
of execution on a money judgment is provided by Section 682.1 and a
statutory form for notice of proposed levy on a dwelling is pro-
vided by Section 690.31. [The proposed law specifies important
matters to be included in certain forms, but would not enact the
actual forms.]

38. See Code Civ. Proc. § 686; Prob. Code § 732,

~11-



judgment debtors,39 entry of costs on writs,40 execution of commercial
paper by the levying 0fficer;41 judgment creditor's instructions to the

levyinag officer,42 the manner of custody of property levied upon,43 the
deposit of fees prior to performance of a duty by the levying officer,44
and stays of enforcement45 are continued in the proposed law without

substantial change.

39, See Section 709. The proposed law would make clear, however, that
the right to contribution is to be determined at a hearing on
noticed motion and that the Title 9 procedures do not apply to the
detetmination of the right to contribution among joint tortfeasors
governad by Title 1l (commencing with Section 873).

40, See Section 682.2, The proposed law would alsoc provide for the
entry of costs on a writ of sale, whereas existing law applies only
to writs of execution--apparently referring only to writs employed
to enforce money judgments and judgments for the possession of
property. Cf. Section 684 (writ of execution used to eaforce
judgments for money or possession),

41. See Section 688(g) (incorporating Section 488.520). The proposed
law would permit execution of commercial paper regardless of the
type of writ under which it comes into the levying officers' hands.

42, See Sections 262, 488.010(a) (incorporated by Section 688(b)), 692,
subds, 2, 3.

43. See Section 683(c). The proposed law extends this provision to
custody under any writ, not only a writ of execution.

44, See Section 488,050 (incorporated by Section 688(b))}; Gov't Code
§§ 6100, 24350.5. The proposed law would permit the levying
officer to make an oral demand for advance of additional costs
whereas Section 488.050 requires a written demand.

45, See Sectlon 68la. The proposed law would codify the rules in
Industrial Indem. Co. v. Levine, 49 Cal. App.3d 698, 699, 122 cCal.
Rptr. 712, __ (1975) (stay of enforcement issued ex parte unless
court orders otherwise; stay does not preclude filing of abstract
of judgment to create judgment lien), and Garrett v. Garrett, 31
Cal. App. 173, 181, 159 P. 1050, _ (1916) (30-day stay rums from
day the stay order is made).
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ENFORCEMERT OF MONEY JUDGMENTS

Execution

Several procedures are available for the enforcement of a money

judgment. The simplest and wmost common is by way of a writ of execu-—

tion.

With certain exceptions, all of the judgment debtor's nonexempt

property, tangible and intangible, is subject to levy under a writ of

execution followed by the sale of tangible property or the collection or

46

sale of a debt.

46.

In general, nonexempt propetty interests that are assignable may,
by some procedure, be reached to satisfy a money judgment. See
Murphy v. Allstate Ins. Co., 17 Cal.3d 937, 945-46, 553 P.2d 584,
589-90, 132 cal. Rptr. 4l4, 429-30 (1976). For a discussion of
exempt property, see "Exemptions From Enforcement of Money Judg-
ments" infra.

For a discussion of procedures to reach property not subject
to execution, see "Special Procedures for Enforcement of Money
Judgments" infra. In three situations, property that is not owned
by the judgment debtor is also subject to execution or some other
enforcement procedure:

1. Under the community property laws, the community property
is liable for the satisfactlon of the debts of either spouse and,
if the debt was incurred for necessaries of life after marriage,
the separate property of the nondebtor spouse may also be applied
to the judgment against the other spouse. See Civil Code §§ 5116,
5120, 5121, 5122, 5125, 5132, This aspect of the law is the sub-
ject of a separate study currently being undertaken by the Com-—
mission.

2, Property that was subjected to a lien when owned by the
debtor may also be reached, See Section 682 (real property sub-
jected to judgment lien); Riley v. Nance, 97 Cal, 203, 31 P. 1126
(1893) (property subjected to attachment lien when owned by debtor);
Puissegur v. Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, 832
(1946) (property subjected to execution lien when owned by judgment
debtor).

3. Where the debtor makes a fraudulent conveyance, the cred-
itor may "disregard the conveyance and . . . levy execution upon
the property conveyed." Civil Code § 3439.09.
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Issuance and Return of Writ of Execution

Under existing law, a writ of execution for enforcement of a money

judgment is Issued by the clerk of the court where the judgment 1s en-

47

tered upon application of the judgment creditor. A writ may be issued

to the levying officer in each county ian which the judgment debtor has

property that the judgment creditor desires to reach.48 Only one writ
to enforce the judgment may be outstanding in a county at a time.49
The writ of execution may be in force for one year from its date of
issuance, but it must be returned to the court clerk between 10 and 60
days after its delivery to the levying officer.50 The return provides
an account of the levying officers' activities in executing the writ and
the amounts collected in satisfaction of the judgment.51 If proceeds

are recelved after the writ has been returned, the writ may be rede-

livered to the levying officer who then makes an alias return.52

47. See Section 682. A court hearing is required before a writ of
execution may be issued to enforce a judgment for support of a
child or spouse. See Civil Code § 4380; Messenger v. Messenger, 46
Cal.2d 619, 630, 297 P.2d 988, __ (1956); Jackson v, Jacksen, 51
Cal. App.3d 363, _ , 124 Cal. Rptr. 101, _  (1975). This limi-
tation is codified in the proposed law. A judgment creditor who
seeks to execute upon a dwelling house for which a homestead decla-
ratlon has not been recorded is reguired to apply to the court in
the county where the house is located. See Code Civ. Proc. § 690.31;
Krause v. Superiotr Court, 78 Cal. App.3d 499, 505, 144 Cal. Rptr,
194, 197 (1978). For the proposed modification of this feature of
‘existing law, see the discussion under "Dwelling Exemption' infra.

48, See Sections 682, 687. The writ may also be issued to a registered
process server where the judgment creditor seeks to levy upon a
debt owed the judgment debtor by a third person. See Sections 682,
687(b), as amended by 1978 Cal, Stats. ch. 1419, §§ 1, 4.

49. See Section 68343 32 Ops. Cal. Att'y Gen. 22 (1958). Section 690,31
may create an implied exception to this general rule because the
special writ issued pursuant to court order under that section for
the purpose of levying upon a dwelling presumably may not be used
for a levy on other property and, correspondingly, a general writ
of execution issued by the clerk to the same county may not be used
against a dwellding.

50. See Sections 683, 688(e). The writ may, however, be retained to
complete a sale after its return date. Southern California Lumber
Co. v. Ocean Beach Hotel, 94 Cal. 217, , 26 P. 627, {1892}.

51, See Section 682.1; Marshal's Manual of Procedure § 404 (rev. 1977).

52. See Section 683, Under the common law, a writ of venditioni ex-
ponas was required to enable the sheriff to sell goods which had
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The writ of execution states the amount due on the judgment at the
time of its issuance.53 The clerk also enters the amount of interest
accrulng daily and the fee for issuance of the writ, and the levying
of ficer adds the costs of levy and sale to the amount to be collected
under the w‘rit.54

The proposed law would modif§ these procedures In several important
respects. The writ of execution could be issued by the judgment cred-
itor's attorney as an officer of the court”” or by the court clerk upon
application of the judgment ecreditor. Permitting the judgment cred-
itor's attorney to issue the writ without the involvement of the clerk
will save time and reduce expenses for both the judgment creditor and
the court system. An attorney who Issues a writ of execution would be
under the control of the court and subject to the court’s authority for
abuse of this authority. A writ would be returned to the court regard-
less of whether it was issued by the judgment creditor's attorney or the
clerk,

The writ of execution would be leviable at any time during the
first 90 days after its issuance, rather than 60 days after its delivery
to the levying officer. If property is levied upon during the 90-day
period, the writ would be retained by the levying of ficer for the
purpose of selling or collecting thereafter during the life of the writ,
thus avoiding the need for redelivery of the writ and alias returns.

The creditor would also be able to issue or obtain another writ of

execution for the same county after the first writ is at least 90 days

already been levied upon under a writ of fieri facias that had lost
its active force., See 5, Riesenfeld, Crefitors' Remedies and
Debtors' Protection 87 (2d ed. 1975).

53. See Sections 632, 682.2,

54. See Section 682.2.

55. The provision of the proposed law is derived from New York pro-
cedure, See N.Y., Civ. Prac. Law & R. § 5230(b) (McKimney Y.
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old so0 that additional property may be levied upon while sale or collec-
tion proceeds under the first writ. Writs would be returnable after the
dutigs thereunder have been performed, but not later than one vear after
issuance.56

If no property is levied upon during the first 90 days after the
writ is issued, the writ would be returnable promptly after the expira-
tion of the 90-day pericd. The writ would also be returnable at the
written request of the judgwent creditor im order to permit issuance of
a new writ when the time for levy under the prior writ has almost ex-
pired without any property having been levied upon. Ultimately, the
writ would be returnable when the time for enforcement of the judgment

has expired.

Levy Under Writs of Execution

The levying officer executes the writ of executionS? pursuant to
the instructions of the judgment creditor describing the nature and
location of the property to be levied upon.58 Under existing law, the
levying officer is fequired to levy first upon property previously
attached in the action, next ubon personal property, and finally upon

real property.59 This rule is ineffective because the levying officer

5%, In the case of a levy upon an interest of an heir, devisee, or
legatee in personal property im the estate of a decedent, the writ
would be returnable as late as one year after the date the decree
distributing the interest is final.

57. Service of the writ on a third person may also be accomplished by a
registered process server if the levy does not require the sale,
delivery, or custody of the property levied upon. See Sections
682, 687, as amended by 1978 Cal. Stats. ch. 1419, §§ 1, 4. The
proposed law would continue this provision.

58. See Section 262 (levying officer not liable for carrying out
signed instructions); cf. Section 692 (imstructions for sale of
property); see generally Marshal's Manual of Procedure § 301.1
{rev, 1977):; Cal. State Sheriffs' Assocciation, Civil Procedural
Manual 4,05 {1978).

59. Sections 682, 684.2. The preferential protéction of real property

from the claims of ereditors dates from feudal times and is recog-
nized In clause 9 of the Magna Carta.
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follows the instructions of the judgment creditor as to the property to
be levied upon. The order of levy rule is not continued in the proposed
law because it is not efficient and is not necessarily beneficial to
either the debtor or the creditor. For example, the creditor may have
attached real property before entry of the judgment whereas more liquid
assets such as earnings or bank accounts can be more efficiently reached
after the judgment.60 On the other hand, the creditor should not be
prevented from reachiug real property because there is some personal
property which could be applied to the satisfaction of the judgment
pethaps only at a great sacrifice to the debtor, as in the case of used
furniture or intangibles. The proposed law would, however, permit the
judgment debtor to require the judgment creditor to apply or release
attached property to avoid any hardship that might result should the
judgment creditor hold property previously levied upon for extended

pertiods of time while searching for other property.

General Rules Governing Levy

The levy procedures under the proposed law are essentially the same
as those under existing law which in general incorporates the rules gov-
erning levy under a writ of attachment.61 The proposed law makes spe-
cific provision for the manner of levy upon particular types of prop-
erty, however, as does the Attachment Law, rather than incorporating the
attachment provisions. This aveids the need to resolve conflicts in the
terminology in the attachment and execution contexts and results in a
more convenient statutory scheme for practitioners and levying officers
since the vast majority of levies take place after judgment.

Property is levied upon, i.e., seized in the eyes of the law, in
four ways: by physical seizure accompanied by service of a writ and
notice of levy, by service of a writ and notice of levy alone, by filing
or recording of a writ and notice of levy, and by mefe delivery of a

writ and instructions to levy to the levying officer.

60. An individual debtor's real property may be attached before entry
of judgment (Section 487.010(c)(1l)), but the creditor may not
attach earnings (Section 487.020(c)) or accounts receivable, chattel
paper, or choses in action with an individual balance of less than
$150 (Section 487.010({(c}(2)).

6l. See Section 638,

.



Seizure and service is employed where tangible personal property to
be levied upon is in the judgment debtor's possession. Service alone is
used for & levy upon intangible personal property or any personal
prop;}ty under the control of a third persen. Filing or recording is
used to levy upon real property, property under estate administration,
or a judgment. Delivery of a writ and instructions to the levying of-
ficer constitutes a "paper levy" upon property already levied upon by
the levying officer.62 .

Under the proposed law, both a copy of the writ of execution and a
notice of levy will be served when service is required. The notice of
levy informs the person served of the capacity in which the person is
served, such as judgment debtor, garnishee or interest holder of record,
the property which is levied upon, the persom's rights under the levy,
including the right to make a third-party claim or claim an exemption,
and the person's duties under the levy, such as the requirement that a
garnishee file a memorandum with the levying officer. Notice of levy is
required to be given promptly to the judgment debtor in every case.

Levy is valid, however, even if no notice 1s given to the judgment
debtor or a third person, provided that the essential levy requirements

are gatisfied.

Exacution Lien

A levy creates a lien upon the property levied upon which runs for

63

one yvear from the date of the issuance of the writ. This general

principle is continued in the proposed law. The clarification of the
exact method of levy on a particular type of property in the proposed
law is intended to facilitate the determination of the exact time a lien
is created which is necessary for a determination of the priorities

among wvarious creditors.64

62. This provision codifies case law. See D'Connof v. Blake, 29 Cal.
312, 315 (1865); Colver v. W.B. Scarborough Co., 73 Cal. App. 441,
443, 238 P, 1104, (1925).

63. See Section 683(e). The lien of execution has a longer duration in
the case of a levy on interests or claims of heirs, devisees, or
legatees in assets of decedents remaining in the hands of executors
or administrators.

64. See the discussions under "Effect of Liens" supra and "Distribution
of Proceeds of Sale and Collection' infra.
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Levy on Property in a Private Place

The right of the judgment creditor to cause a levying officer to
seizé property from the possession of the judgment debtor is limited by
the debtor's right to privacy.65 The proposed law permits the judgment
creditor to apply to the court ex parte, or on noticed motion 1f the
court so directs, for an order directing the levying officer to seize
property in a private place consistent with constitutional prq;ectiuns.
As a prerequisite to issuance of such an order, the judgment creditor
must describe with particularity both the property sought to be levied
upon and the place where it is to be found. The court must be satis-
fied that there is probable cause to believe that the property is located
in the place described.

Puties of Garnishee

The proposed law contains detailed provisions concerning the duties
of a garnishee which are not found in existing law.66 The proposed law
makes clear that service of a writ of execution and notice of levy
creates a lien on any of the judgment debtor's property under the con-
trol of the gatrnishee or on any debt owed the judgment debtor. The
garnishee is notified that if no right of possession of tangible person-
al property is claimed by the garnishee, the property described is to be
delivered to the levying officer. If the garnishee does not deny the
debt to the judgment debtor, it is to be paid as it becomes due to the
levying officer during the period of the lien of execution which runs
for one year from the date of the writ's issuance. The garnishee would
also be required to execute any documents necessary to effect a transfer

or payment. At the time of levy, the levying officer would request the

65. This right to privacy and the protection of the security of the
home derives from early common law., See 2 A, Freeman, Law of
Executions § 256 (3d ed. 1900). 1In Blair v. Pitchess, 5 Cal.3d
258, 4B6 P.2d 1242, 96 Cal. Rptr. 42 (1971), the claim and delivery
procedure was held unconstitutional partly because the seizure of
the property in a private place constituted an unreasonable intru-
glon on the debtor's privacy in the absence of probable cause. Cf.
Camara v. Municipal Court, 387 U.S, 523 (1967).

66. Section 488,080(b) provides for a garnishee’s memorandum in at-
tachment, but this provision is not specifically incorporated by
the enforcement of judgment provisions and does not provide as much
detail as the memorandum under the proposed law,
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garnishee to mail a memorandum to the levying officer within 10 days.
The memorandum is to be executed under oath and describe the tangible
persozél property levied upon and the interest of the judgment debtor
therein, state the amount and terms of any debt owed the judgment debtor,
give any reasens for not deliveriﬁg any property of the judgment debtor
or paylng a debt owed the judgment debtor, and describe superior inter-
ests of any other persons in the property or debt. If the garnishee
complies with this memorandum requirement, the judgment creditor will be
provided with information useful in deciding the most efficient manner
of enforcing the judgment. 1If the garnishee does not fully comply with
the garnishment and provide the memorandum, the garnishee may be re-
quired in the court's discretion to pay the cosis of any proceedings,

67 instituted to obtaln pos-

guch as an examination or creditor's suit,
session of the property, payment of the debt, execution of necessary

documents, or the information required to be supplied in the nemorandum.

Methods of Levy on Particular Tvypes of Property

The proposed law contains specific provisions for levy upon the
following categories of property: intarests in real property,'tangible
personal property in the debtor's possession, tangible personal property
in a third person's possession, tangible personal property in a levying
officer's custody, debts, motor vehicles and vessels, tangible personal
property of a going business, personal property used as a dwelling,
growing crops and standing timber, chattel paper, negotiable instruments
and documents, money, securities, deposit accounts and safe deposit
boxes, judgments owed to judgment debtors, and interests in personal
property of a decedent's estate. Most of these provisions are the same
in substance as existing law which in general incorporates the methods
of levy under attachment. The following are the more important revi-
siona:

Real propertv. The proposed law would make clemr that leasehold

interests in real property are to be levied upon 1n the same manner as

67. See the discussions under "Examination Proceedings" infra and
"Creditor's Suit" infra.
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freehold interests. Under existing law, 1t is the practice to treat
some leases as personal property and some as real property for the

68 The proposed law

purpage of determining the correct manner of levy.
would specifically require the recording of a writ of execution and
notice of levy in all cases of a'levy on an interest in real property,
whereas under existing law, no recordation is required if the judgment
is already a lien on the property.69 The proposed law would also re-
quire notice of levy to be sent to persons holding an interest of record
in the property sc as to provide early notice to interested persons that
the property may be sold.yo
Paper levy. The proposed law contains a new provision codifying
case law concerning a paper levy—-that is, a levy on tangible personal
property which is already in the levying officer's custody.71 There is
no need to reseize the property in such a case, so the levy is accom-
plished and a lien arises when the creditor delivers the writ of execu-
tion to the levying officer with instructions to levy upon the property
already in the officer’'s custody. If the writ 1s directed to a levying
officer other than the ome in custody of the property, the receiving
officer would levy upon the property by serving a copy of the writ and
a notice of levy on the officer having custody. This procedure permits
second judgment creditor to establish an interest in the surplus pro-
ceeds that might remain after a sale of the property?2 and to prevent
‘68. See Marshal's Manual of Procedure § 300.3 {rev. 1977) (leases for
a definite term of years treated as personal property, leases for

indefinite term treated as real property). The Attachment Law,
however, does not make this distinction. See Section 488.310.

69. See Lehnhardt v, Jennings, 119 Cal. 192, 195-97, 48 P. 56, 51 P.
195, (1897). The practice has been to make a complete levy in
evary case, See Marshal's Manual of Procedure § 303.2 (rev. 1977).

70. Notice would be required to be given to a perseon holding an inter-
est in the property acquired by an instrument sufficient to impart
constructive notice of the interest if the instrument is recorded
in the office of the county recordet so as to impart constructive
motice prior toc the date of levy on the property. Cf. Civil Code
§ 2924b(3)(a).

71. See O'Connor v. Blake, 29 Cal, 312, 315 (1965); Colver v. W.B.
Scarborough Co., 73 Cal. App. 441, 443, 238 P, 1104, __ (1925).

72. See the discussion under "Distribution of Proceeds of Sale and
Collection" infra.
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the release of the property should the lien of the first judgment cred-
itor cease, such as pursuant to the direction of the first judgment
crediﬁpr, or pursuant to a claim of exemption73 or a third-party claim74
in the proceedings involving the first creditor.

Motor vehicles and vessels. Existing law requires the levying

officer to give notice of levy to-the legal owner 1if different from the

registered owner.75

The proposed law is worded so as to avoid giving
duplicate notice to legal owners, since if the legal owner is in posses-
sion, notice generally will be given at the time the property is seized.
The proposed law also makes clear that notice need not be mailed to the
legal owner in the case of a keeper levy on property of a going business
or of a vehicle or vessel used as a dwelling until the levying officer
takes exclusive possession of the property.

Personal property used as a dwelling. Existing law provides that

personal property used as a dwelling, such as a housetrailer, mobile-
home, or vessel, is to be levied upon by placing a keeper in charge for
at least two days and then removing the occupants and taking exclusive
custody of the property, unless the court orders otherwise or the parties

agree to some other diSposition.?ﬁ'

The proposed law continues this
aspect of existing law but also permits the judgment creditor to waive
the keeper prbvision and yet still maintain a lien with priority over

other creditors.T? In appropriate cases, this provision will permit the
73. See the discussion under "Exemptions From Enforcement of Money
Judgments"” infra.

74. See the discussion under "Third-Party Claims and Related Proced-
ures" infra.

75. BSee Section 689b{l1).

76. See Section 688(c).

77. It would be possible for the judgment creditor to lose the lien if
the judgment debtor transfers the property to a purchaser who gives

fair consideration without knowladge of the lien. See the discus-
sion under "Effect of Liens" supra.
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judgment debtor and his or her family to remain in the dwelling until an
exenmption claim may be detefmined and will save the substantial costs of
the keeper and of taking the property into exclusive custody.78 The
judgment creditor would be able to resort to the greater security of a
keeper levy, however, in a case-where it is believed that the debtor

might remove or transfer the property.

Turnover Orders .

The proposed law would make available a turnover order remedy de-
rived from the laws pertaining to claim and delivery and attau:hment.}'gl
The judgment creditor would be able to cbtain an order on ex parte ap-
plication or on noticed motion, if the court so directs, requiring the
judgment debtor to transfer possession of property sought to be levied
upon or documentary evidence of title to property or a debt sought to be
levied upon. The order would be enforceable by the power of the court
to punish for contempt. Use of a turnover order in appropriate cases
may avoid the need to cbtain an order for a levy on preoperty in a
private place, would facilitate reaching intangible assets with a situs
outside California, and by permitting a turnover of evidence of title,
would facilitate eventual collection of a debt or sale of property such

as a motor.vehicle,

Diéposition of Perishable Property

The proposed law makes specific provision for the prompt sale by
the levying officer or a receiver of perishable property that has been
levied upcn.80 Such property may be sold pursuant to court order ob-
talned on noticed motion of the judgment creditor. However, if the

levying officer determines that the property 1s so perishable or subject

78. A two~day keeper levy on an occupied mobilehome requires a deposit
of $200 plus the cost of moving the mobilehome and storing its
contents. See Marshal's Manual §§ 10, 369 (rev. 1977); see also
California State Sheriffs' Ass'n, Civil Procedural Manual 1.22-
1.23, 4.09 (1978).

79. See Sections 482.080 (attachment}, 512.070 (claim and delivery).
80. This provision is derived from Section 488.530 (attachment), and

portions of Sections 689 (third-party claims proceedings) and
590.50({g) (exemption proceedings}.
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to deterioration or depreciation that there is not time to obtain a
court order, the levying officer may take any action necegsary to pre-
serve_Iits value or may'sell the property. The levying officer would be
protected from liability if the determination is made in good faith.

Release of Property

Existing law incorporates the provisions of the Attachment Law per-
taining to the release of property which has been levied upon.81 The
proposed law continues the substance of existing law but adds a pro-
vision for property to be sold if the person from whom it was taken
cannot be found, with the proceeds depeosited in the county treasury

payable to the order of such person.

Sale and Collection

Sale in General

The general assumption of existing law is that property levied upon

82 This principle is con-

will be s0ld to satisfy the money judgment.
tinued in the proposed law subject to some modifications. The proposed
law makes clear that cash or the equivalent of cash are not to be seld.
Certain types of property that are especlally susceptible to sacrifice
sales——chattel paper, debts, judgments, and negotiable-instruments that
are not of a type customarily transferred in established markets or that
arise ocut of consumer transactions—-may be sold only pursuant tc a court
order issued on noticed motion and only on terms and conditlions speci-
fied in the order that are designed to ensure that fair consideration is

obtained at a sale.

Collection

If a court order for a sale of one of the specified debts 1s not
sought or is refused or if the judgment creditor so instructs the levy-
ing officer, debts are to be collected under the proposed law during the
period of the lien of execution which lasts for one year from the date

83

of issuance of the writ of execution. This represents a significant

81. See Section 488,560,
82. See Section 691,
83, The proposed law also provideé other remedies for collecting debts.

See the discussion under "Special Procedures for the Enforcement of
Money Judgments" infra.
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change from existing law under which the writ of execution has active
force only for a maximum 60-day period after delivery to the levying
offlcer whereupon 1t must be returned. 84 By encouraging collection over
as long as a year's time, the proposed law would save collection costs
and result in much less disruption of the relation between the debtor

and the debtor's debtors.

Sale Procedure

Notice of sale. Except as noted, the proposed law would continue

the substance of existing law governing the notice of sale., In order to
reach potentially interested bidders at an execution sale more effec-
tively, the proposed law would permit the judgment creditor to advertise
the sale in an advertising section of a newspaper of general circulation
or other pericdical and recover reasonable costs of such advertising.
The proposed law would afford the judgment debtor an opportunity to
claim any available exemption for personal property by precluding its
sale until 10 days after the notice of levy was mailed to the debtor.
Under existing law the 10-day period runs from the date of levy,85 but
since the debtor may not be aware of the levy, it provides little pro-
tection. If real property is to be sold, the proposed law would require
both a legal description and a street address, other common designation,
or directions to the location of the property, whereas existing law
permits the omission of the street address and apparently provides for a
designation of the location of property only in cases of a foreclosure
sale.86 The proposed law would also require notice of sale to be sent
to interest holders of records? and to be served on an occupant of the

88

property or left at the premises. The notice of sale of real property

is delayed under the proposed law until 120 days after the notice of
levy is mailed to the judgment debtor. This provision gives the judg-

84. See Section 683.

85. See Section 690,50(a),.

86. See Section 692,

87. See note 70 supra. The provision of Sectlon 692a for requesting
notice of sale is not continued in the proposed law because it is
infrequently used and requires a search of the file in the action

whenever a writ is issued to enforce the judgment.

B8. This provision is analogous to the provision for notice of levy.
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ment debtor time to redeem the property from the judgment creditor's
lien before the sale, to sell the property, or to seek the attendance of
other potential purchasers at the judicial sale, This delay provision
compe;;ates for the proposed elimination of the statutory right to
redeem real property for one year after a judicial sale.89

Manner of sale. The existiné law pertaining to the time, place,

and nature of sale is largely continued in the proposed law.90 However,
the requirement that personal property be in view of those attending the
sale is subject to an exception where the court orders otherwise. This
option avoids the expense of moving bulky objects or large lots of items
to the place where the sale is to be held. Under the proposed law, the
judgment debtor may request that property be sold in certain lots or inm
a particular order, but the levying officer would not be bound to follow
the request unless it is likely that the requested manner of sale will
yield an amount equal to any other manner of sale. Under existing law,
it appears that the judgment debtor has absclute control over this
aspect of sale.gl

Mammer of payment. Existing law requires bidders at an execution

sale other than the judgment creditor tc pay in cash or by certified
check or cashier's check; the judgment creditor may credit the judgment
on any bids but must pay cash to cover the exzpenses of the levying of-
ficer, preferred labor claims, exempt proceeds, and other superior
claims that are required tc be satisfied.92 The proposed law continues
this general requirement, but also would permit a high bidder to elect
to treat a bid of over $5,000 as a credit transaction by paying §5,000
or 10 percent of the amount bid, whichever is greater, in cash, and
paying the balance and additicnal accruing costs within 30 days after

93

the date of the sale. This provision should encourage outside bidding

89. See the discussion under "Repeal of Statutory Redemption From
Judicial Sales" infra.

90. See Secfion 694,

91, See Section 694,

92. See Kelley v. Barnet, 24 Cal, App. 119, 121, 140 P. 605, __ (1914).

93. This proposal is patterned after Revenue and Taxation Code Section

3693.1 pertaining to sales of tax deeded property to private per-
sons.
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at execution sales of valuable property, particularly real property,
whereas under existing law it was difficult for interested bidders to
have.;hé necessary cash at a sale, If the credit bidder does not com—
plete payment of the amount bid within the 30-day period allowed, the
amount paid would be applied to the satisfaction of the judgment and any
excess would be returned to the bidder.

‘Minimum bids. The proposed law would specifically preclude the

sale of property at am execution sale if the amount bid does not exceed
the total of superior claims that are required to be satisfied, third-

party c¢laims that have been paid off by the judgnent creditor,g4 any

%6 This provision

proceeds exeruption,95 and any upset price exemption.
is intended to enforce the principle that the debtor's property should
not be sold, particularly at a sacrificial sale, if none of the proceeds
would go toward the satisfaction of the judgment.

Liability where sale set aside. Under existing law, if a sale 1is

set aside because of irregularities in the proceedings or because the

property was not subject to levy and sale, the purchaser is authorized

97

to recover against the judgment debtor, Since the purchaser may be

unable to recover against the judgment debtor, the proposed law also
permits recovery from the judgment creditor, in which case the parties
are restored to their respective positions before the sale, and the

udgment creditor's judgment is revived for the purpose of eventual
Judg

recovery against the judgment debtor,

94. Cf. Section 689c (proceeds of sale paid first to repayment of sum
paid by creditor to satisfy interest of third-party claimant). See
the discussion under "Distribution of Proceeds of Sale and Collec~
tion" infra.

95. Proceeds of sale may be exempt where a dwelling, a motor vehicle,
or tools of trade are sold. See the discussion under "Exemptions
From Enforcement of Money Judgnents" infra.

96. Under the proposed law, necessary household furnishings, wearing
apparel, and the like may not be applied to the satisfaction of a
money judgment unless they have an item value of at least $500 over
any liens or encumbrances. If an item of property is sold for an
amount in excess of $500, the debtor is not entitled to a share of
the proceeds. See the discussion under "Exemptions From Enforce-—
ment of Money Judgments'" infra.

97. See Section 708,
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Bistribution of Proceeds of Sale and Collection

Existing law contains several incomplete and somewhat contradictory
provisions relating to the distribution of the proceeds of sale and

collection.98

The proposed law contains one general section governing
the distribution of proceeds resulting from sale or ceollection under a
writ of execution. Proceeds are abplied as follows: first, to the
satisfaction of liens and claims that are required to be paid off,
including a third~party claim that the judgment creditor has satis=-
fied;99 second, to the judgment debtor in the amount of any applicable
exemption of proceeds except to the extent such proceeds are not re-
quired te satisfy voluntary encumbrances subordinate to the judgment

100 third, to the levying officer for the reilmbursement

creditor's lien;
of costs which have not been advanced; fourth, to the judgment creditor
to satisfy costs advanced to the levying officer, costs and interest
accruing after entry of judgment but before issuance of the writ, the
fee for issuance of the writ, and the amount remaining unsatisfied on
the judgment; fifth, to any other judgment creditor who has delivered a
writ of execution to the levying ocfficer with instructions to levy on
the same property and to other persons entitled to a share of the pro-

ceeds of sale;101

finally, to the judgment debtor in the amount remain-
ing. Proceeds of sale may be distributed immediately, but the proposed
law would delay the distribution of proceeds of collection for 10 days
after the date notice of levy was mailed to the judgment debtor to
permit the debtor to claim any avallable exemption while the proceeds

are still in the hands of the levying officer.

98. See Civil Code § 1256; Code Civ. Proc. §§ 689%c, 690.2(c), (d),
690.31(3), 691.

99, The proposed law would eliminate the rule requiring satisfaction of
liens and encumbrances on a dwelling that are superior to the
judgment creditor's lien. See the discussion under "Treatment of
Liens and Encumbrances Superior to Judgment Creditor's Lien"
infra.

100, See the discussion under "Treatment of Voluumtary Encumbrances Sub—
ordinate to Judgment Creditor's Lien" infra.

101, See Mitchell v. Alpha Hardware & Supply Co., 7 Cal. App.2d 52, 57,
45 P.2d 442, (1935).
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Repeal of Statutory Redemption From Judicial Sales

Existing Law

In California, statutes proﬁiding a right of redemption from execu=-
102

tion sales were first enacted in 1851. This system, patterned after

the Field Code proposed for New iprk,103 has been described as the

"scramble" type of redemption.loﬁ Under this system, the right to
redeem is afforded the judgment debtor who owns the land, the successors

in interest of the judgment debtor, and persons holding liens en the

10
land which are subordinate to the lien under which the sale takes place. 3

Redemption may take place at any time within twelve months after the
sale of the property.106 Redemption is accomplished by paying the
execution sale purchaser or prior redemptioner the amount paid to pur-

chase or redeem the property plus the amount of a prior redemptioner's

102, 1851 Cal., Stats. ch. 5, §§ 229-236, Statutory redemption from ex-—

ecution and foreclosure sales is currently governed by Sections
700a~707.

103. See New York Commissioners on Practice and Pleading, The Code of
Civil Procedure of the State of New-York §§ 844-850 (1850). Al-
though the redemption system proposed in the Field Code was not
enacted in New York, it became the prevailing type of redemption in
the United States. S. Riesenfeld, Creditors' Remedies and Debtors'
Protection 150-51 {2d ed. 1975). The California statute in turn
became the model for redemption laws in the western states. See
Durfee & Doddridge, Redemption From Foreclosure Sale-~The Uniform
Mortgage Act, 23 Mich. L. Rev. 825, 866 n.93 (1923).

104, See generally, J. Hetland, Secured Real Estate Transactions §§ 7.7-
7.19 (Cal. Cont. Ed. Bar 1974); S. Riesenfeld, Creditors' Remedies
and Debtors' Protection 149-54 (24 ed. 1975); 5 B, Witkin, Califor-
nia Procedure Enforcement of Judgment §§ 98-102, at 3464-68 (24 ed.
1971); Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. 8456 (1964).

105, Section 701, Creditors emtitled to redeem are termed "redemption—
ers" by this section,

106, Section 702, A redemption by a redemptioner must occur within 60
days after a redemption by a prior redempticner, Section 703, It
has been suggested that these 60~day redemption periods conceiwvably
may continue to run after the 12-month period as long as there are
qualified redemptioners prepared to redeem within 60 days after a
prior redemption, See Comment, The Statutory Right of Redemption
in California, 52 Calif. L. Rev. 846, 852-53 (1964).
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lien and specified amounts of interest and other expenses.lc? Redemp-

tion by the judgment debtor or a successor in interest terminates the

effect of the sale so that the judgment debtor or successor in interest

108

is régtored to his estate. However, liens which have not been paid

off in the process of redemption reattach,

109 and a judgment lien under

which the property is sold reattaches to the extent it has not been

satisfied when the debtor redeems.

110 Redemption by & junior lienholder

has the effect of satisfying the prior lien which is a part of, the

redemption price and preserving the junior lienmholder'’s security in the

property which would otherwise be lost at the conclusion of the redemp-~

111

tion period as a result of the sale under a superior lien.

107.

los.
109.

110.

111,

See Sectlons 702-7/03. A person redeeming from the purchaser mst
pay two-thirds of one percent per month interest. Section 702. A
person redeeming from a redemptioner must pay, in addition, two
percent of the amount paid by the prior redempticner. Section 703.
The other items making up the redemption price specified in the
statute are assessments, taxes, reasonable sums for fire insurance,
maintenance, upkeep, or repair of improvements on the property, and
sums necessarily paid onm a prior obligation secured by the prop-
erty. Sections 702-703, Rents and profits or the value of the use
and occupation of the propetrty may be set off against the redemp~-
tion price, Section 707; House v, Lala, 214 Cal. App.2d 238, 245-
46, 29 Cal. Rptr. 450, 454 (1963}, Section 702 provides a summary
hearing procedure in the event of a disagreement over the redemp-
tion price. As the discussion in Comment, The Statutory Right of
Redemption in California, 52 Calif. L. Rewv. 846, 863-69 (1964),

fully demonstrates, the determination of the redemption price
frequently is not an easy matter.

Section 703; Bateman v. Kellogg, 59 Cal. App. 464, 474-78, 211 P,
46, 51-52 (1922).

Section 703; Kaiser v. Mansfield, 160 Cal. App.2d 620, 628-29, 325
P.2d 865, 870~71 (1958).

See Fry v. Bihr, 6 Cal., App.3d 248, 251, 85 Cal. Rptx. 742, 743
(1970); Moore v. Hall, 250 Cal. App.2d 25, 29, 58 Cal., Rptr. 70, 72
(1967).

Bank of America v. Hill, 9 Cal.2d 495, 502, 71 P.2d 258, 261
(1937).
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These provisions apply as well to foreclosure sales under a mort-

112

gage or deed of trust. If the propetty is sold for less than the

amount, of the judgment, the redemption period is 12 months, as in the
case of redemption from an execution sale.1;3 If the property is sold

at a foreclosure sale under a deed of trust or a mortgage with the power

of sale at a price sufficient to satisfy the judgment, including inter-

est, costs, and expenses of sale, the redempticn period is three months.114

There is, however, no statutory right of redemption after a private sale
under a power of sale in a mortgage or deed of trust.115
Where a right of redemption exists, the judgment debtor or a tenant

of the debtor is entitled to remain in possession of the real property

116

during the redemption period. The purchaser is entitled to receive

112, Subdivision {a) of Section 700a provides in relevant part:

Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years' unex-
pired term, are absolute, In all other cases the property 1s
subject to redemption, as provided in this chapter.

Similar language in the law in effect in 1852 was termed “inapt"
but found to be sufficiently comprehensive to apply to foreclosure
sales. Kent & Cahoon v. Laffan, 2 Cal. 595 (1852),

113. Section 725a. Even if there is a power of sale in the mortgage or
deed of trust, a mortgagee or trustee must follow the judicial
foreclogure procedures in order to be able to obtain a deficiency
judgment for the difference between the fair market value of the
property and the total debt., See Sections 580b, 580d, 726; Rose-
leaf Corp. v. Chierighino, 59 Cal.2d 35, 40-44, 378 P.2d 97, 99~
101, 27 Cal., Rptr. 873, 875~77 (1963).

114, Section 725a.

115, Penryn Fruit Co. v. Sherman-Worrell Fruit Co., 142 Cal. 643, 645,
76 P. 484, 485 (1904); Py v. Pleitner, 70 Cal. App.2d 576, 579, 161
P.2d 393, 395 (1945); Hetland, Land Contracts, in California Real
Estate Secured Transactions § 3.78, at 130 {Cal. Cont. Ed. Bar
1970).

116. Section 706; First Nat'l Trust & Sav, Bank v, Staley, 219 Cal, 225,
227, 25 p.2d 932, 982 ({1933).
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rent or the value of the use and occupancy of the property from the

tenant in possession until a fedamption takes place.117 If the debtor

redeent®, rents and profits paid to the purchaser are a credit on the
redemption price.118 If the purchaser or redemptioner has occupied the
property, the debtor who redeems is entitled to the value of the use and

occupancy of the property.l19

Purpose of Statutory Redemption

The primary purpose of statutes permitting redemption from judicial

sales of real property 1s to force the purchaser at the sale (almost

120

always the judgment creditor or mortgagee) to bid an amount near the

121

property's fair value. The theory behind permitting other lien

117. Section 707; see Carpenter v. Hamilton, 24 Cal.2d 95, 101-03, 147
P.2d 563, 56667 (1944) ("tenant in possession" includes judgment
debtor occupying property during redemption period); Comment, The
Statutory Right of Redemption in California, 52 Calif. L. Rev. 846,
865-69 (1964). A redemptioner has the same rights to rents and
profits from the time such person redeems until a later redemption.

118. Section 707.

119. House v, Lala, 214 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450, 454
(1963) (free use of property by judgment creditor is a profit
within meaning of Section 707).

120. The defeasible title obtained at a sale subject to redemption, the
lack of notice, and the requirement of cash payment by outside
bidders, while the judgment creditor or mortgagee can bid the
amount of the judgment, are the major factors discouraging bidding.
See National Conference of Commissioners on Uniform State Laws,
Handbook 258-59 (1922}; G. Osborne, Handbook on the Law of Mort-
gages § 8, at 18 (2d ed. 1970); Durfee & Doddridge, Redemption From
Foreclosure Sale~~The Uniform Mortgage Act, 23 Mich. L. Rev. 825,
832-33 (1925); Madsen, Equitable Considerations of Mortgage Fore-
closure and Redemption in Utah: A Need for Remedial Legislation,
1976 Utah L. Rev. 327, 335. In a study in New York in 1938, it was
reported that, out of 40,853 foreclosures, the mortgagee bid in the
amount of the obligation in 40,570 cases. Murray, Statutory Re-
demption: The Enemy of Home Financing, 28 Wash. L. Rev. 39, 40 n.13
(1953).

121. See Moore v. Hall, 250 Cal. App. 25, 29, 58 Cal. Rptr, 70, 73
(1967); G. Osborne, Handbook on the Law of Mortgages § 8, at 17-18
{(2d ed. 1970), Durfee & Doddridge, Redemption From Foreclosure
Sale~~The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839-41, 851
(1925); Comment, The Statutory Right of Redemption in California,
52 Calif. L. Rev. 846, 848 (1964).
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creditors to redeem is that the property should be used to satisfy as

2
many creditors as possible.l_2 If the property is valuable enough,
subordinate lienholders are enabled to protect security that they would

123

othe;;ise lose, Statutory redemption also has the purpose of giving

the debtor another chance to save the property by refinancing or other-

- 12
wise finding assets sufficient to pay off the debt. 4

It is difficult to assess the actual effect of statutory redemp-
tion. The states are almost evenly divided between those which permit

125
redemption from execution or foreclosure sales and those which do not;

122, S, Riesenfeld, Creditors' Remedies and Debtors' Protection 149 (2d
ed. 1975).

123, See Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. 846, 848 (1964).

124, See G. Osborne, Handbook on the Law of Mortgages § 8, at 17-18 (2d
ed, 1970); Durfee & Doddridge, Redemption From Foreclosure Sale—-
The Uniform Mortgage Act, 23 Mich. L. Rev, 825, 83% (1925). The
one~year redemption period has been termed a "farm mortgage propo=-
sition . . . based on the allowance to the mortgagor of possession
of his farm for another crop year after default, to see if condi-
tions will not better and he bs able to save the farm." HNational
Conference of Commissioners on Uniform State Laws, Handbook 270
(1522). A commentary on the law of New York, where statutory re-—
demption was eliminated in 1962, terms the "desire to give judgment
debtors every opportunity to recover their real property . . . a
form of paternalism predicated in part on the special status ac—
corded ownership of real property." 6 J. Weinstein, H. Korn, & A.
Miller, New York Civil Practice ¥ 5236.02, at 52-675 (1976).

125. See G. Osborne, Handbook on the Law of Mortgages § 307 (2d ed.
1970); S. Riesenfeld, Creditors' Remedies and Debtors' Protection
150-51 (2d ed. 1975). Although there are some exceptions, redemp-
tion states usually permit redemption from both execution and
foreclosure sales. Of the 27 states permitting redemption from
execution sales, five permilt only the judgment debtor to redeem,
three permit redemption by the debtor and by creditors in order of
priority, 13 provide "scramble" redemption, and six have some other
variation. Among the states without redemption are Florida, Geor-
gia, Missouri, New Jersey, New York, Ohio, Pennsylvania, Texas, and
Virginia. Approximately 17 states have neither redemption nor any
other special provisions designed to prevent sacrifice sales of
real property.
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however, there do mot appear to be any studies comparing the results in
redemption states as opposed to nonredemption states, It is certain

: 126
that very few redemptions take place.

Proposed Law

The Commission has concluded that statutory redemption from execu-

tion and foreclosure sales has failed to achieve its purposes. The very
existence of the right of redemption cperates as the greatest impediment
to the achievement of the primary purpose of obtaining a fair bid at the

sale because the purchaser can only obtain title which is defeasible for

127
another year or, in certain cases, three months. The right of re-

126, G. Osborne, Handbook on the Law of Mortgages § B8, at 18 (2d ed.
1970); Brodkey, Current Changes in Illinois Real Property Law, 10
DePaul L. Rev. 567, 578 (1961) (fewer than one percent of fore-
closed properties are redeemed); Murray, Statutory Redemption: The
Enemy of Home Financing, 28 Wash. L. Rev. 39, 42 n.25 (1953} (re-
porting a 1938 study showing that, out of 22,000 properties fore-
clogsed, only 204 were redeemed); Stattuck, Washingtom Legislation
1961--Real Property Mortgage Foreclosure-—-Redemption, 36 Wash. L.
Rev. 239, 309, 311 n.3 (1961) (reporting a four-year study showing
that, out of 276 foreclosures, one redemption was made by a mortga-—
gor and two by other persons). The records of the San Francisco
Sheriff's Department from mid-1970 through mid-1975 show that there
were three redemptions out of 86 sales of real property. Letter
from Carl M. Olsen, County Clerk, City and County of San Francisco
{October 20, 1975) {(on file at office of Californlia Law Revision
Commission).

127. The commentators are nearly unanimous in recognizing the drastic
effect the nature of the title obtained at a sale subject to re-
demption has on bidding. See, e.g., G. Osborne, Handbook on the
Law of Mortgages § B8, at 19 (2d ed. 1970); Carey, Brabner-Smith, &
Sullivan, Studies in Foreclosures in Cook County: II. Foreclosure
Methods and Redemption, 27 I11. L. Rev., 595, 615 (1933); Durfee &
Doddridge, Redemption From Foreclosure Sale—-The Unifomm Mortgage
Act, 23 Mich. L. Rev, 825, 841 n.51 (1925) (Redemption "certainly
caps the wall we have built to keep the public away from the publie
sale. The best market for land is found among those who desire it
for immediate use, and to them, obviously, the redemption feature
is prohibitive."); Madway & Pearlman, A Mortgage Foreclosure Primer:

Part 1IT Proposals for Change, 8 Clearinghouse Rev. 473, 478-79
(1975) ("Protecting the title of the bid purchaser and eliminating
post-sale redemption rights . . . would meet one of the major
objections of mortgagees because these practices tend to depress
foreclosure sale prices significantly."}; Murray, Statutory
Redemption: The Enemy of Home Finaneing, 28 Wash. L. Rev. 39, 40
(1953) ("A person's desire for a particular piece of property would
have to be very strong to cause him to bid for it, as he knows he
is buying a mere expectation.™); Comment, The Statutory Right of
Redemption in California, 52 Calif. L, Rev. 846, 848 (1964) (The
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demption thus makes "sacrifice" sales even more sacrificial. There are,
no doubt, exceptional cases in which the purchase price iIs unreasonably

low and in which the debtor manages to obtain the money necessary to

save lhe property. The Commission has concluded, however, that whatever
protection is afforded debtors by the right to redeem in these excep-
tional cases does not justify the detrimental effect in the vast major-
ity of cases of the right to redeem. Accordingly, the proposed law
would eliminate the statutory right of redemption from judicial sales.
This change would not affect the equitable right of a debtor to redeem

from a sale at a grossly inadequate price where the purchaser is guilty

of unfairness or has taken undue advantage.128

The Commission recognizes that a hurried, forced sale of real
property may result in a depressed price even where the sale is abso-

lute. Consequently, a 120-day grace period would be provided between

129

the time when notice of a levy on the property is given and the time

130

when notice of sale is first given. This 120-day period is analogous

"econditional title is not attractive to investors."). It is inter-
esting to note that the commentary following the redemption provi-
sions in the Field Code, which served as the model for the Califor-
nia statute, questions whether redemption affords any benefit to
the debtor. New York Commissioners on Practice and Pleading, The
Code of Civil Procedure of the State of New-York 359 (1850).

128, See, e.g., Odell v. Cox, 151 Cal., 70, 90 P, 194 (1907); Smith v.
Kessler, 43 Cal. App.3d 26, 31-32, 117 Cal. Rptr. 470, 473-74
(1974).

129. Under the proposed law, notice of levy is required in every case.
Under existing law, no levy is required where a foreclosure judg-
ment is being enforced. See Section 684; Southern Cal. Lumber Co.
v. Ocean Beach Hotel Co., 94 Cal., 217, 222-24, 29 P, 627, 629
(1892). See the discussions under "General Rules Governing Levy"
supra and "Judgments for Sale of Real or Personal Property” infra.

130. At least 20 days' notice of sales of real property is required by
subdivision 3 of Section 692. Hence, under this proposal, the
property could not be sold sooner than 140 days after notice of
levy is given to the judgment debtor.
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to the three-month period before notice of sale afforded a mortgagor or
trustor for the purpose of curing the default under a mortgage or deed
of trust containing a power of sale.131 During this time, the judgment
debto;.may refinance the property in order to pay off the lien under
which it would otherwlse be sold, sell the property privately subject to
valid liens in order te realize a higher price than would be obtained at
a forced sale, or acquiesce in the judicial sale but seek potential
buyers by advertising and personal contact.

The provision for delay of sale would not apply to leasehéiﬁ eg~
tates with less than two years' unexpired term at the time of levy.
This exception is consistent with existing law which provides that sales
of such interests are absclute, that is, not subject to redemption.l32

The proposed scheme should accomplish more effectively the main
purposes of the redemption statute—-to obtain a higher price at execu-
tion and foreclosure sales and te provide the debtor with an opportunity

to retain the property.133 Junior lienholders may protect their inter-

ests by redeeming from the superior lien before the property is sold and

thus being subrogated to the benefits of the superior 1ien.134 The

131, Civil Code §§ 2924, 2924f,

132. See Section 700a,

133. The proposed law would also improve the chances of obtaining a fair
price by permitting credit bids (see the discussion under "Manner
of payment" supra) and providing more extensive notice of levy and
notice of sale (see the discussions under "General Rules Governing
Levy" supra and "Notice of Sale" supra).,

134, The pre-sale right of subrogation upon redemption from a superior
lien is provided by Civil Code Section 2904:

2904, One who has a lien inferior to another, upon the
same property, has a right: :

l. To redeem the property in the same manner as its owmer
might, from the superior lien; amnd,

2, To be subrogated to all the benefits of the superior
lien, when necessary for the protection of his interests, upon
satisfying the claim secured thereby,

The Commission does not propose to alter this right.
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proposal would alsc eliminate the speculative aspect of the existing law
which results from the fluctuation in land values during a year's time.
It would achieve a more equitable balance between the interests of the

debtor and the creditor and would have the added virtues of simplicity
and ease of administration.135
The Commission has considerdd several other alternatives to statu-

tory redemption--the most important being: requiring court confirmation

of sale,'?® fixing an upset price,'”’ alloving advance bidding, >® and

extending antideficiency legislation to cover execution sales.139

135. Indiana recently enacted a statute providing a six-month delay of
execution sales coupled with an upset price of two~thirds the
appraised value of the property. Ind. Code Ann. § 34-1-37-1, T.R.
69(a) {Burns 1973). One commentator suggested in 1938 that Cali-
fornia substitute a grace pericd of a year for the one-year redemp~-
tion period. King, The Enforcement of Money Judgments in Califor-
nia, 11 So. Cal. L. Rev, 224, 228-29 (1938). For reasons given in
the text, the Commission believes that its proposal is preferable

to these alternatives.

136, Court confirmation, in the absence of an upset price feature, would
be intended to protect against unreasonably low sale prices. It
does not appear that any state provides for court confirmation of
execution sales without combining it with an upset price or advance
bid procedure. 1In California, Section 568.5 provides for court
confirmation of sales by receivers and there is no right of redemp-
tion after a sale by a receiver.

137. Five states have a procedure for appraising the property and set-
ting an upset price, usually two~thirds of the appraised value.
E.g., Ohio Rev. Code Ann. §§ 2329.17, 2329.20 (Page 1934). Cali-
fornia law provides an upset price of 90 percent of the appraised
value in private probate sales by an executor or administrator.
Prob, Code § 784, Appraisals are a matter of course in probate for
tax purposes but would be an additional expense in execution and
foreclosure sales. ;

138, Only North and Scuth Carolina provide for continuing an execution
sale so that the judgment debtor may find a buyer who will pay a
specified amount over the last bid. N.C. Gen. Stat. §§ 1-339.64 to
1-339.68 (repl. vol. 1969); S.C. Code § 10-1770 (1962), California
law provides for advance bids at private partition and probate
sales. Code Civ. Proc, §§ 873.730, 873.740; Prob. Code § 785.

139. Pennsylvania requires the judgment creditor to petition the court
within six months of an execution sale to fix the fair market wvalue
of the property if the price obtained at the sale is Insufficient
to satisfy the judgment. Satisfaction 1s granted to the extent of
the fair market value of the property. If a petition is not timely
filed, the debtor is released from liability. Pa. Stat. Amn. tit,
12, §§ 2621.1-2621.10 (1967). Kansas also permits the court to
credit the fair market value of property on the judgment. Kan.
Stat. § 60-2415(b) (1976). California's antideficiency legislation
applies only to foreclosures under mortgages and deeds of trust.
Sections 580b, 5804, 726.



Although some of these options may be preferable to statutory redemption
as it exists in California, they have their own drawbacks that are
avolded in the proposed statute. Generally speaking, these alternatives
would require a court hearing in every case, thereby increasing the
expenditure of time and resources by the parties and the judicial sys-
tem. The Commission is mindful ofrthe fact that the costs incurred in
such additional proceedings would be borne by the judgment debtor, to
the extent that the debtor is solvent, and ultimately by borrowers and
consumers in general. The proposed law is most likely to forward the

interests of both debtors and creditors in this area.

Judgment Liens

Under existing law, the abstract of a woney judgment may be record—
ed with the county recorder to create a judgment lien on the real prop-
erty owned by the judgment debtor in the county or thereafter acquired.140
The judgment lien is one of the simplest and most effective means by
which a judgment creditor may seek to secure payment of the judgment and
establish a priority over other judgment creditors and is among the
least disruptive enforcement remedies because it results only in a lien.

Generally, the lien is enforced by levy and sale under a writ of execution.l41

Courts Which May Issue Judgments as Basis for Lien

Any judgment, order, or decree for the payment of money which is
enforceable in California may provide the basis for a judgment lien.
Existing law specifically refers to judgments and decrees of courts of

this state, judgments entered in this state on the basis of sister state

140. See Sections 674, 674.5, 674,7. Section 674 refers to judgments,
but only money judgments may create judgment liens. See Laubisch
v. Roberdo, 43 Cal.2d 702, 707-08, 277 pP.2d 9, __ (1954); 4 B.
Witkin, California Procedure Judgment § 139, at_3286 {2d =d. 1971).

141, See the discussion under "Execution" supra. After the death of the
judgment debter, a claim may be made against the estate or the

judgment lien may be foreclosed., See Prob. Code §§ 716, 732;
Corporation of America v. Marks, 10 Cal.2d 218, 220-222, 73 P.2d
1215, {1937). '
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judgments, judgments of small claims courts, judgments of "any court of
record of the United States,™ and orders for the reimbursement to a
county_for legal services, probation supervision, or support in a county

institution, provided to wards and dependent -::hilch."en.]""i2

The proposed
law would continue the substance of existing law except that the mis-
leading language pertaining to ju&gments of federal courts would be
eliminated. A federal money judgment may be recorded to create a judg-
ment lien pursuant to federal law if it is rendered in California or is
registered in a federal court sitting in California.143 An abstract may
be recorded to create a judgment lien when enforcement of the judgment

is stayed, unless it is stayed on appea1.144

Property Subject to Judgment Lien

Under existing law, the judgment lien attaches to all of the real
property owned by the judgment debtor in the county.l45 This provision

has been strictly construed with the effect that the lien does not reach

142. See Section 674(a). Orders for reimbursement to a county issuable
under Welfare and Institutions Code Section 908 are referred to in
Section 674(b). A judgment. may be entered in California on the
basis of a sister state money judgment pursuant to Sections 1710.10-
1710.65 and is enforceable as if originally entered in California.
Section 1710.35. A sister state support order may be registered in
California and enforced as a support order issued in California.

Section 1699. A foreign nation money judgment may be recognized
and enforced as provided in Sections 1713-1713.8.

143, 28 U.8.C. §§ 1962 (judgment lien of federal judgment), 1963 (regis-
tration of judgment of one federal district court in another dis-
triet}.

144, Section 674(a); Industrial ldem. Co. v. Levine, 49 Cal. App.3d 698,
699, 122 Cal, Rptr. 712, __ (1975). The proposed law would con-
tinue this aspect of existing law except that it would preclude
creation of a judgment lien pursuant to & judgment entered in
California based on a sister state judgment only if the sister
state judgment is stayed on appeal. Section 674(a) precludes
creation of such a judgment lien if enforcement of the sister state
judgment is stayed for any reason specified in Section 1710.50,

145. Section 674(a).
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estates for years,146 equitable interests, or naked title.1 The

proposed law would continue the substance of existing law in this regard
except_ that the judgment lien would attach to leasehold interests with

an unexpired term of two years or more at the time of recording.149

Duration of Judgment Lien

Under existing law, a judgment lien continues for 10 years from the

date of entry of judgment, excluding the time enforcement is stayed on

150

appeal, unless earlier satisfied. The lien may be extended 'Iin effect

by bringing an action on the judgment and obtaining a judgment lien

under the second judgment while the judgment lien of the first judgment

is still in effect.l>]

146. See Summerville v. Stockton Milling Co., 142 Cal. 529, 537, 76 P.
243, (1904); Armett v. Peterson, 15 Cal. App.3d 170, 173, 92
Cal. Rptr. 913, ___ (1971) (90 years remaining of a 99-year lease).
It has been asserted, however, that a lease for an indefinite term
would be real property subject to a judgment lien. See 2 A. Bow-
man, Ogden's Revised California Real Property Law § 19.19 (1975).

147. See Helvey v. Bank of America, 43 Cal. App.2d 532, 535, 111 P.2d
390,  (1941) (right of redemption of tax deeded property).
Poindexter v, Los Angeles Stone Co., 60 Cal. App. 686, 687, 214 P.
241,  (1923) (interest of bemeficiary of trust in land); Belieu
v. Power, 54 Cal. App. 244, 246, 201 P, 620, ({1921} (interest
under executory contract of purchaser in possession).

148, See Tkneian v. Winter, 94 Cal. App. 223, 225, 270 P. 999,
(1928) (lien did not apply against fully paid vendor under install-

ment land contract who neglected to give deed). See also Majewsky
v. Empire Constr. Co., 2 Cal.3d 478, » 467 P.24d 547, , 85

Cal. Rptr. 819, {1970); Parsons v. Robinson, 206 Cal. 378, 379,

274 P. 528, (1929).

149, The treatment of leases with an unexpired term of two years or more
is congistent with the extent of the right of redemption under
existing law (see Section 700a(a)) and the proposed provisions for
delay of sale of real property. See the discussion under "Stat-
utory Redemption From Judicial Sales" supra.

150. Section 674{a). For a discussion of special rules applicable to
installment judgments, see "Judgment Liens Under Installment Judg-
ments'" infra,

151, See Provisor v. Nelson, 234 Cal. App.2d Supp. 876, B879-80, 44 Cal.
Rptr. 894, (1964).
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Under the proposed law, a judgment lien exists for as long as the

judgment is enforceable--20 years, exclusive of the time during which

enforcement of the judgment is stayed.l52

Judgment Lien on After—-Acquired Property
A judgment lien on real property acquired by the judgment debtor in

the county after the creation of the lien attaches at the time the prop-
erty is acquired.153 Thus, if there are two or more judgment liens in
effect in that county against property of the judgment debtor,'they
attach with equal status to the newly acquired property, regardless of
the order in which the liens were created. However, under existing law,
the judgment creditor who first levies upon and sells the after-acquired

property 1s permitted to do so free of the other equal lien.s.l’s‘l!l Under

existing law, the non-executing equal liepholders would in effect become
subordinate lienholders and would have the right to redeem the real

property from the execution sale under the lien of the executing judg-

ment creditor in order to protect thelr security.155 The proposed law

152, See the discussion under "Time for Enforcement of Judgments" supra.
From 1851 until 1923, the judgment lien lasted two years although a
writ of execution could be issued without prior court approval for
five years after entry of judgment. See 1851 Cal. Stats. ch. 123,
§ 204, 1In 1923 the duration of the judgment lien was increased to
five years, consistent with the period for automatic issuance of a
writ of execution. See 1923 Cal. Stats. ch. 368, § 2. 1In 1955,
the duration of the judgment lien and the period for automatic
issuance of a writ of execution were raised to 10 years. See 1955
Cal. Stats. ch. 781, § 1; ch. 754, § 1. The l0-year pericds do not
necessarily run concurrently under existing law because the time
during which enforcement is stayed other than on appeal is excluded
from the time during which execution may automatically issue but
not from the running of the judgment lien. Compare Section 674
with Section 681. The proposed law eliminates this purposeless
inconsistency.

153. See Section 674(a); Hertweck v. Fearon, 180 Cal, 71, ., 179 P.
190, (1919),

154, RMertweck v. Fearon, 180 Cal. 71, » 179 P. 190, _ (1919).

155, See Section 701; 4 B. Witkin, California Procedure Judgment § 146,
at 3292 (2d ed. 1971).
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would repeal this right of redemption,156 so 1t is necessary to prorate

equal liens to avoid an unfair-advantage to the creditor who first

happens_.to obtain a levy-of‘execution.

Judgment Liens Under Installment Judgments

Until it was changed by statute, the rule was that a money judgment

payable in installments for an indefinite period could not create a

157

judgment lien because the total amount was uncertain. In the case of

158

child or spousal support judgments and certain medical malpractice

159

judgnments, this rule was changed to permit recordation of the ab-

stract of judgment to create a judgment lien in the amount of install-
ments as they become due. Whether a judgment for a certain amount
payable in installments may create a judgment lien under existing law is
" unclear. 180
The proposed law provides general rules governing judgment liens
under installment judgments depending upon whether the total amount of
the judgment is certain or uncertain., If the total amount to be paid is

uncertain, as in the case of child or spousal support judgments and

156. See the discussion under "Repeal of Statutory Redemption From
Judicial Sales" supra,

157. See Moniz v. Moniz, 142 Cal. App.2d 641, 646, 299 P.2d 329,
[1956); Bird v. Murphy, 82 Cal. App. 691, 694-95, 256 P, 258,
{1927); 2 A. Freeman, Law of Judgments § 932, at 1965 {5th ed.
1925), Under this rule, the judgment creditor could obtain a
judgment lien only for installments that had fallen due and re-
mained unmpaid, thus requiring repeated filings over a period of
time. :

158. See Section 674.5 (enacted in 1959).

159, See Section 674.7 (enacted in 1975).

160. Such judgments may be issued pursuant to Code Civ. Proc. § 85 (in-
stallment payment of judgments of municipal or justice courts)},
Lab. Code § 5801 (installment payment of worker's compensation

award), and Veh. Code § 16380 (installment payment of wehicle
accident damage award)}.
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certain worker's compensation awards,161 recording the abstract of judg-
ment would create a lien on installments that are due and would be in-
creased for additiomal installments as they fall due, as under existing
law, However, the proposed law provides that the priority of the judg-
ment lien attaching to the debtor's property for installments falling
due after the abstract is recorded relates back to the date of recorda-
tion. This provision would permit the judgment creditor to maintain a
priority over judgment creditors whe later obtain judgment liens or
other liens. This feature is added in recognition of the preferred
nature of support judgments and worker's compensation awards. A judg-
ment lien would be of little wvalue in such cases if an intervening
creditor could establish a lien for a lump sum which would have priority
in the debtor's real property despite the earlier recording by the
installment judgment creditor, just because the intervening creditor
recorded an abstract prior to default on an installment. This protec~
tion of the installment judgment creditor is limited, however, because
if the property subject to the lien is sold woluntarily or pursuant to
execution by another creditor only the lien for the amount of due in-
stallments will be satisfied or continued in the property. Once the
property is transferred, the lien for future installments falling due
and remaining unpaid will not attach to the property because it is no
longer owned by the judgment debtor.

If the total amount of a judgment to be paid in installments is
certain, the proposed law provides that recording the abstract of judg-
ment would create a judgment lien for the entire amount, but enforcement
of the lien for installments not yet due is precluded. The installment
Judgment creditor would be entitled to complete satisfaction, however,
if the judgment debtor transfers real property with an excess value over
prior liens and encumbrances and, in the case of a dwelling, any exempt

amount.l62 This proposal preserves the benefit to the judgment debtor

161. Worker's compensation awards may be in a fixed amount or may be

ordered to be paid in weekly installments during the continuance of
the disability. Lab. Code § 5801,

162. See the discussion under "Dwelling Exemption" infra.
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of the installment judgment until such time as the judgment debtor
voluntarily sells the property or is forced to sell it by another cred-
itor, ..An exception to this provision would apply in the case of a
judgment for future damages against a health care provider because in
such cases the court may order installment payment only if the judgment
debtor is adequately insured or posts adequate security. In this case,
the additional security provided by a judgment lien for the full amount
of the judgment is unnecessary and would be in conflict with the legis~
lative policy of avoilding a windfall to the survivors of an injured

plaintiff who dies soon after judgment.163

Procedures for Discharge of Judgment Liens

A serious defect of the existing law pertaining to judgment liens
on dwellings 1s eliminated in the proposed law. Under existing law, 1f
a homestead declaration has been recorded by the judgment debtor, the
recording of an abstract of judgment will not create a judgment lien on

164 However, 1f the

the debtor's home, even if there is an excess value.
judgment lien is recorded prior to a homestead declaration, the declara-
tion is useless, and until very recently, the debtor was left without

165 At the present time, the judgment debtor

any homestead protection.
is afforded a limited protection by way of the automatic dwelling exemp=-
tion which requires the judgment creditor to apply to the court ia the

county where the dwelling is located for am order for issuance of a wr?t

166

of execution against the dwelling. But if the judgment debtor at-

tempts to sell the dwelling, the judgment lien will remain on the prop-

erty to the extent it is not satisfied167 and, if the property can be

163, See Section 667.7(f).

164, See Section 674(a); Boggs v. Dunn, 160 Cal. 283, 285-87, 116 P,
743, {1911). ;

165. See Civil Code § 1241 (homestead subject to liens on premises
before homestead declaration filed).

166. See Section 690,31,

167. See Sectlon 674(c) (judgment lien attaches notwithstanding dwelling
exemption provided by Section 690.31).
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sold at all, the purchaser of the dwelling will deduct the amount of the
lien from the purchase price. " Hence, if the judgment lien is a signif=-
icant gmount, the debtor either loses the homestead protection or 1ig
trapped in the home.168
The protection afforded by the dwelling exemption should not depend
upon whether the judgment debtor has been foresighted enough to file a
homestead declaration or finds 1t necessary or convenient to change
dwellings. The propeosed law provides a procedure which would permit the
judgment debtor to obtain a determination of the excess value of the
dwelling over the exempt amount, and any liens and encumbrances superior
to the judgment lien, if any, and a discharge of the lien so that the
property may be freely transferred without the loss of the dwelling ex-
em.ption.169 If the judgment debtor has executed an agreement for the
sale of the dwelling, a notice would be mailed to the judgment creditor
and filed with the court stating the value of the dwelling, the amount
- of liens and encumbrances thereon, and the amount of the applicable
exemption, The judgment creditor would be afforded 30 days within which
to contest the assertions of the judgment debtor. If the notice is con-
tested, a hearing would be held at which the court would determine
whether there is an excess value subject to the judgment lien. If there
is no excess value, the lien would be discharged and the property sold
free of the judgment lien, TIf there is an excess value, the judgment
debtor would be afforded 30 days within which to deposit the amount of

170

the excess with the court, whereupon the lien would be discharged.

The judgment creditor would be paid the amount deposited by the judgment

168, See Adams, Homestead Legislation in California, 9 Pac. L.J. 723,
738, 749-50 (1978).

169. This procedure is based on the "inverse execution" procedure re-
cently enacted in Oregon., See Or., Rev. Stat., §§ 23,280-23.300
(1977); Lacy, Homestead Exemption-—Oregon Law: Still More, 8
Willamette L.J. 327 (1972).

170. The funds needed to discharge the judgment lien could be furnished
by either the judgment debtor or the prospective purchaser depend-
ing upon the agreement between them.
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debtor upon the filing with the court of a certificate discharging the
judgment lien on the dwelling.

The proposed law would also make this procedure available for the
discharge of a judgment lien on real property that is not a dwelling.
The judgment debtor would be able to force the judgment creditor to
accept the present value of the property over prior liens and encum-—
brances, thus facilitating its 'cr:ansfiar:.”1

Existing law provides a means for removing the judgment lien of an
installment judgment for child or spousal support payments or malprac-
tice awards pursuant to which the judgment debtor may record a certifi-
cate that all installments due have been paicl.”2 This certifdicate is
prima facie evidence of payment, and 1s conclusive in favor of persons
dealing in good faith and for a valuable consideration with the judgment
debtor. The proposed law would continue the substance of this procedure

and make it appliecable to all installment judgments.

Special Procedures for the Enforcement of Money Judgments

Introduction

Levy under a writ of execution is not a complete remedy for en-
forcement of a money judgment. It may be ineffective where the judgment
debtor conceais or disposes of assets which are subject to execution or
where a third person refuses to cooperate with the levy. 1In addition,
there are types of property which for historical or practical reasons
cannot be reached by execution. Other procedures have been developed to
deal with these special situations, first by the courts of equity, and
later by statute,

The Commission recommends that the various special procedures be
revised and expanded to provide a greater variety of remedies to the
judgment creditor consistent with fair treatment of the interests of the

judgment debtor.

171. See Lacy, Homestead Exemption——0Oregon Law: Still More, 8§ Willa-
mette L.J. 327, 334 (1972).

172. See Sections 674.5, 674.7.

—h6—



Fxamination Proceedings

Examination proceedings1?3—-frequently called proceedings in aid of

execution or supplementary proceedings--permit the judgment creditor to
exami;; the judgment debtor or a third person who has property of, or is
indebted to, the judgment debtor in order to discover property and apply
it toward the satisfaction of the judgment. Examination proceedings are
initiated by application for am order that the judgment debtor or third

person appear and answer concerning the judgment debtor's property.

A judgment debtor may be examined once every four monthsrM or

more frequently where a writ of execution has been isgued and the judpg-

ment creditor shows that there is property which the judgment debtor
"unjustly refuses" to apply toward the satisfaction of the judgment.175
The four-month limitation should be retained since it 1s designed to
prevent harrassment ¢f the judgment debtor.l76 However, the require-
ments that, in order to obtain a more frequent examination, the judgment
creditor must {1} obtain issuance of a writ of execution and (2} show

that the judgment debtor's refusal to apply property has been "unjust,”
should be eliminated.l?7

173. See Sections 714-723.
174, Section 714,
175. Section 715,

176, For the sake of precision, it is recommended that the four-month
period be changed to 120 days.

177. Originally, California adopted the system provided in the Field
draft of a Code of Civil Procedure for New York under which issu-
ance of a writ and its return unsatisfied were required before the
judgment debtor could be examined, but only issuance was required
where the proceedings were almed at the application of particular
property which the judgment debtor unjustly refused to apply. See
1851 Cal. Stats. ch. 5, §§ 238, 239; S, Riesenfeld, Creditors'
Remedies and Debtors' Protection 283-84 (2d ed. 1975). It was not
until 1957 that the four-month limitation was added to the Califor-
nia provision for judgment debter examilnations where no special
showing 1s made. See 1957 Cal. Stats. ch. 1194, § 1. A 1955
amendment of Section 714 eliminated the requirement that a writ be
issued and returned unsatisfied, and substituted therefor the
requirement that a writ be "issuable'--in effect, a test of whether
the judgment is currently enforceable. $See 1955 Cal. Stats. ch.
1191, § 1. This amendment recognized that the former requirement
was an outgrowth of the time when the courts of equity and law were
separate and when equity would not act unless the legal remedies
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Examinations of third persons are more circumscribed. The order to
appear may be issued only if a.writ of executicn has been issued or
returned and the judgment creditor must show that the third person has
property of the judgment debtor or is indebted in an amount exceeding

$50. The prerequisite of the issuance or return of a writ of execution

178

should be eliminated as an outmoded historical relic. The judgment

creditor should be free to select the most appropriate means of reaching

the property held or controlled by the third person. The $50 require-

179

ment, dating from 1851, should be increased to $250 to compensate for

the change in the value of the dellar. The proposed law would require
that notice of the examination of the third person be given the judgment
debtor since the judgment debtor is an interested party.

Because examination is a summary proceeding, a third person who
denies the debt or possession of the property, or who claims an interest
adverse to the judgment debtor, may not be ordered to apply the property
toward the satisfaction of the judgment.lgo The judgment creditor must

then resort to a creditor's suit in which the interest of the third

181

person may be determined. This restriction on examination of third

had been exhausted, and that the return of a writ unsatisfied
creates no presumption that the legal remedy is inadequate since
the levying officer may not have been instructed to levy under the
writ. See S. Riesenfeld, supra at 283.

The requirement that the judgment debtor's refusal to apply
property under Section 715 be alleged to be unjust serves no ap-
parent purpose. If it means that the judgment debtor has nonexempt
property, as opposed to exempt property or property of third per-
sons which may properly not be applied to the judgment, then the
language is unneeded because the proposed law elsewhere makes clear
which property may be applied toward the satisfaction of a judg-
ment. If it is desipgned to make sure the judgment ereditor first
attempts to reach property by levy under a writ of execution, it
should be eliminated, consistent with the 1955 amendment of Section
714 and the policy of the proposed law to expunge the exhaustion of
legal remedies doctrine and permit the judgment creditor to pursue
whichever remedy is thought to be most effective in given circum—
stances.

178. See note [177] supra.

179. 1851 Cal. Stats. ch. 5, § 241.

180. See Section 719. The third pefson is entitled to a determination
of the respective interests in the property or debt in an inde-

pendent action. Takahashi v. Kunishima, 34 Cal., App.2d 367, 373,
93 P.2d 645, 648 (1939).

181. See Section 720 and the discussion under "Creditors' Suits” infra.
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persons should be retained in order to protect the interests of persons

who are mot parties. If the judgment creditor is unable to obtaln an

order‘Egainst the third person in examination proceedings, the third

person may be enjoined from transferring property to the judgment debtor

or from paying any debt to the judgment debtor until a creditor's suit
182 '

can be brought.

The proposed law codifies the case law concerning the lieq created

by service of an order of examination.l83 Service on the judgment

debtor creates a lien on the judgment debtor's property which is subject
to the enforcement of a money judgment. Service on a third person
creates a lien on the property in the third person's possession in which
the judgment debtor has an interest and on any debt owing to the judg—
ment debtor if the property or debt is eventually cordered to be applied
to the satisfaction of the judgment.m4
The proposed law would make several other changes in the existing
examination procedure. The provision of existing law permitting the
arrest of the judgment debtor on ex parte application of the judgment
creditor where 1t appears that there is a danger that the judgment
debtor will abscond and providing for the imprisonment of the judgment
debtor unless an undertaking is given185 should be repealed since they
are in conflict with the policies supporting the repeal of the civil
arrest provisions.186 The provision of existing law which grants a

privilege to the spouse of the judgment debtor not to testify at an

182, See Section 720 and the discussion under "Creditors' Suits" infra.

183. See Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 28-30, 87
P.2d 830, 844 (1939); Nordstrom v. Corona City Water Co., 155 Cal.
206, 212-13, 100 P, 242, 245 (1909).

184, See the discussion under "Effect of Liens" supra.

185. Section 715.

186. See Recommendation and Study Relating to Civil Arrest, 1l Cal. L.
Revision Comm’'n Reports 1 (1973).
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examination of a third personlS? should also apply to examinations of
the judgment debtor. Mileage fees for third persons attending examina—
tion proceedings should be the same as for witnesses generally.188 The
proposed law would also permit the judgment creditor to recover reason-—
able attorney's fees incurred in an examination proceeding where the
judgment debtor has been served with an corder to appear at an examina-
tion by a perscon authorized to serve the c:rderl89 but fails fo appear.
The proposed law provides that a corporation, partnership, association,
or trust is to appear at an examination through an officer, director,
managing agent, or other person familiar with its property and debts.190
Existing law provides that a referee appointed to conduct examinations
in a county with a population of one million or more must have been

191

licensed to practice law for five years, The proposed law would

require that all referces be members of the State Bar of California.

Creditors' Suits

Under existing law, the judgment creditor may bring an action
against a third person who has property in which the judgment debtor has
an interest, or who is indebted to the judgment debtor, for the applica-

tion of the property or debt toward the satisfaction of the money

192

judgment. The remedy of the creditor's suit developed when the types

of property reachable by the writs which were predecessors of the writ

of execution were fairly limited.193 Although the reach of the writ of

187. Section 717.

188, Section 717.1 provides mileage fees for third persons to be ex-
amined in the amount of $0.15 per mile one way. Government Code
Section 68093 was amended in 1970 to raise the fee for witnesses to
$0.20 per mile one way. 1970 Cal. Stats. ch. 1061, § 2,

189. Sections 714 and 717 provide that service be made by a sheriff,
constable, marshal, some person specially appointed by the court,
or a registered process server as a condition to bringing the

judgment debtor before the court.

190. This provision is derived from Rule 30(b)(6) of the Federal Rules
of Civil Procedure.

191, Section 723.

192, See Section 720; 5 B. Witkin, California Procedure Enforcement of
Judgment § 143, at 3506-07 (2d ed. 1971).

193. See generally, G. Gilbert, The Law of Executions 1-58 (1763); R.
Millar, Civil Procedure of the Trial Court in Historical Perspec-
tive 419-26, 437-42 (1952); Riesenfeld, Collection of Momey Judg-
ments in American Law-—-A Historical Inventory and a Prospectus, 42
Iowa L. Rev. 1535, 160-63 (1957).
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194

execution has been considerably expanded, the creditor's suit has

persisted and is continued in the proposed law in order to reach types
of proaérty which still cannot be reached by execution, or only ineffi~

ciently so, and to enforce the liability of a recalcitranmt third person
holding property of, or owing debts to, the judgment debtor.l95
Creditors' suits, as a creation of the courts of equity, are sub-

ject to the doctrine requiring exhaustion of legal remedies befqre the
action can be commenced.l95 Consistent with the policy of providing
flexibility to the judgment creditor inm the selection of the approprilate
remedy, the proposed law does not require the exhaustion of any other

remedies. Costs in the creditor's suit would, however, be recoverable

1
only against the third person and only if reasonably necessary. 97

198

Unlike existing law, the proposed law would regquire that the judgment

debtor be joined in the creditor's suit although the judgment debtor

would not be considered an indispensable party, nor would the judgment
debtor's residence be congsidered in the determination of proper venue
unless otherwise provided by contract between the judgment debtor and

the third person.

194, Section 688(a) provides (somewhat overinclusively):

All poods, chattels, moneys or other propetty, both real
and personal, or any interest therein, of the judgment debtor,
not exempt by law, and all property and rights of property
levied upon under attachment in the action, are subject to
execution.

195, A ereditor's suit and an examination proceeding against third per-
sons may reach the same types of property (examination proceedings
being an outgrowth of the creditor's suit), but a creditor's suit
is necessary where the third person claims an adverse interest or
denles the debt in an examination proceeding. See the discussion
under "Examination Proceedings" supra. This discussion is not
concerned with another aspect of creditors' suits——the action to
set aside a fraudulent conveyance—~from which the action to set
aside under the Uniform Fraudulent Conveyance Act was derived., See
Civil Code § 3439.09; 5 B. Witkin, California Procedure Enforcement
of Judgment §§ 152-153, at 3516-18 (2d ed. 1971).

196. See Farmers' & Merchants' Bank v. Bank of Italy, 216 Cal. 452, 455-
58, 14 P.2d 527, 528-29 (1932) (resort to examination proceedings
required); Bond v. Bulgheroni, 215 Cal. 7, 10-11, 8 P.2d 130, 132
{1932) (resort to examination proceedings not required where inade-
quate or futile).

197. The general procedure for recovering costs would be applicable.
See Section 1033.7.

198. Cf. Coffee v. Haynes, 124 Cal. 561, 564-565, 57 P. 482, (1899)
{notice to judgment debtor not required in examination proceedings

- B



Under existing law, it appears that the creditor's suit is subject
g P

199

to the general four-year statute of limitations and, at least in cer-

tain et¢rcumstances, that the time begins to run from the return of the
writ of execution unsatisfied.200 Under the proposed law, the cred-
itor's suit could be commenced at.any time when the judgment debtor may
bring an action against the third person concerning the property or debt
or, if a lien is created on the property or debt within such time, at a
later time extending for one year from the creation of the lien. This
provision would have the effect of extending the liability of the third
person for up to an additional year after the judgment debtor could no
longer sue, in order to prevent the third person from avoiding liability
by delaying tactics. Once commenced, the creditor's suit could be
pursued to judgment, even though the judgment creditor could no longer

enforce the original judgment against the judgment debtor.201 The judg-

ment in the creditor’s suit would be independently enforceable against
the third perSon.202 The existing case law to the effect that service
of summons in a creditor's suit creates a lien on the property that is

the subject of the action is codified in the proposed law.203

under Sections 717 and 719); Blanc v. Paymaster Mining Co., 95 Cal,
524, 528-29, 30 P, 765, __ (1892) (fraudulent transferor a proper
but not necessary party in action to set aside); High v. Bank of
Commerce, 95 Cal, 386, 387-88, 30 P, 556,  (1892) (notice to
judgment debtor not required when court authorizes creditor's suit
pursuant to Section 720).

199. See Section 343 (four-year statute of limitations where no sgpecifie
provision); Sherman v. 5.K.D. 0il Co., 185 Cal. 534, 538, 545, 197
P. 799, 801, (1921).

- 200, See Spencer v. Anderson, 193 Cal. 1, 5, 222 P. 355, (1924);
Sherman v, S.K.D. 0il Co., 185 Cal. 534, 538, 197 P,” 799, 801
(1921). There is, however, no requirement that a writ be returned
unsatisfied as a precondition to bringing a creditor's suit. Even
if exhaustion of the remedy of examination proceedings is required,
only issuance of a writ is necessary pursuant to Section 717.

201. See the discussion under "Time for Enforcement of Judgments" supra.

202, Where it is determined that the third person owes a debt to the
judgment debtor, the judgment in the creditor's suit will be, in
effect, a money judgment against the third person. Where it is
determined that the third person has property of the judgment
debtor, the judgment creditor may apply only that property, or if
it cannot be found, its value, to the satisfaction of the judgment
against the judgment debtor. Any money collected from the third
person goes toward the satisfaction of both the judgment in the
creditor's suit and the original money judgment.

203. See Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 28-30, 87



Under existing law, if a third person in an examination proceeding
claims an interest in property adverse to the judgment debtor or denies
the dégt, an order applying the property toward the satisfaction of the
judgment may not be issuwed, but the court may forbid a transfer or other
disposition of the property or debt until a creditor's suit can be
commenced and prosecuted to judgment.204 The proposed law continues
this injunctive remedy in a modified form. The judgment creditor would
be able to apply for an order in any situation where a creditor’s suit
is contemplated, not just where a third person has resisted examination
proceedings. The order would be limited to a reasomable time, not to
exceed 60 days,205 but could be extended if a creditoer's suit is com—
menced within the time allowed. Under the proposed law, the order would
restrain only a transfer to the judgment debtor since a more sweeping
order issuable without notice and without bond and directed to a third

person who is not a formal party is constitutionally suspect.ZOB

Interrogatories to the Judgment Debtor

Existing law permits a judgment creditor to serve interrogatories
upon the judgment debtor if the debtor is represented by counSeILZO?
The form of, answer to, and enforcement of the interrogatories is the
same as that provided for interrogatories in a civil action.208 The
proposed law would continue this procedure but would make clear that, in
order to prevent harrassment, interrogatories may not be served if,

within the preceding 120 days, interrogatories have been served or an

P.24 830, 844 (1939); Nordstrom v. Corona City Water Co., 155 Cal.
206, 212-13, 100 P. 242, 245 {(1909).

204, Section 720.

205, In Pioneer Inv. & Trust Co. v. Muncey, 33 Cal. App. 740, 743, 166
P. 591, 592 (1917), it was held that the order should be wvacated if
the judgment creditor does not "seasonably" commence the creditor's
sult.

206, Cf. North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S, 601,
606-08 (1975); Randone v. Appellate Dep't, 5 Cal.3d 536, 547-52,
488 P.2d 13, 20-23, 96 Cal. Rptr. 709, 716-19 (1971).

207, Section 714.5,

208. See Sections 714.5, 2030,
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examination has been conducted.209 Under this provision, judgment
creditors would be able to use the order chbtainable in an examination
proceeding to apply property that is described in the answer to the
interrogatories toward the satigfaction of the judgment. Service of
interrogatories would not have the effect of creating a lien on property
of the judgment debtor, as does service of an order of examination.210

Charging Orders

A charging urder211 is the proper means to reach the judgment
debtor’s interest in a partnership212 and apply it to the satisfaction
of a momney judgmant.z13 This procedure, which provides an orderly means
of reaching a partner’'s interest without destroying the partnership, is
continued in the proposed law. Existing law recognizes that a lien

arises from a charging order but is unclear as to the time of its crea-

tion and its effect.214 The proposed law provides for creation of the

lien at the time the notice of motion for a charging order is served on

the judgment debtor.215

209. Section 714.5 provides that interrogatories may be used "cumulative
to" and "in conjunction with" examination proceedings under Section
714 and also that the judgment debtor may not be required to res-—
pond to interrogatories more frequently than once in any four-month
peried or within any four-month period during which an examination
has been conducted pursuant to Section 714. The effect on the
right to examine the judgment debtor of using interrogatories is
not specified in Sectien 714.5, nor is the relation between in-
terrogatories and an examination under Section 715 indicated.

210. See the discussion under "Examination Proceedings" supra.

211, See Corp. Code §§ 15028 (charging order under Uniform Partnership
Act), 15522 {charging order under Uniform Limited Partnership Act);
5 B. Witkin, California Procedure Enforcement of Judgment § 142, at
350406, Supp. at 29-30 (2d ed. 1971 & Supp. 1977).

212, A general partner's interest in the partnership which may be reach-
ed by a judgment creditor are the rights in specific partnership
property and the interest in the partmership as such. See Corp.
Code § 15024, A limited partner's interest in the partnership
which may be reached by a judgment creditor is a share of the
profits but not an interest in specific partnership property. See
Corp. Code § 15510{(2); Evans v. Galardi, 16 Cal.3d 300, 307-10, T 546
P.2d 313, _ , 128 Cal. Rptr. 25, ___ (1976).

213. The charging order procedure is a special case of the creditor's
sult.

214. See Taylor wv. S & M Lamp Co., 190 Cal., App.2d 700, 707-12, 12 Cal,
Rptr 323, 329-31 {1961).

215, The lien provision in the proposed law is analogous to that pro=-
vided in examination proceedings. See the discussions under "Exam—
ination Proceedings" supra and "Effect of Liens" supra.
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Receivers

Existing law permits the ‘appointment of a receiver in aid of execu~
tion where the writ of execution has been returned unsatisfied.or whera
the judgment debteor refuses to apply property toward the satisfaction of
the judgment.216 Appointment of a receiver may also enable the judgment
creditor to reach and apply forms of property which cannot be reached by
levy under a writ of execution.217 Generally, receivers are appointed
in examination proceedings where the requisite showing is made.218 but a
receiver may be appointed in proceedings on noticed motion.ﬁ9 Receiv-
ership is considered a drastic remedy, and the courts are reluctant to
appoint a receiver unless it is shown that other remedies are inad-
equate.220

Under the proposed law, the appointment of a receiver to enforce a
money judgment would continue to be a remedy requiring a special show-
ing. The judgment creditor should be able to obtain the appointment of
a receiver upon a showing that, considering the interests of both the
judgment creditor and the judgment debtor, it is a reasonable method to
achieve the fair and orderly satisfaction of the judgment. The existing
statutory requirement that the writ be réturned unsatisfied should be
eliminated since it is an empty formality which results in a delay of at

least 10 days in the attempt to reach the judgment debtor's assets and

216. Section 564, subd. 4.

217. See Habenicht v. Lissak, 78 Cal. 351, » 20 P, 874, 877 (1889)
{seat on stock exchange); Pacific Bank v. Robinson, 57 Cal. 520,
(1881) (patent); Medical Fin. Ass'n v. Short, 36 Cal. App.2d

Supp. 745, 747, 92 P.2d 961, _ (1935) (federal wages).

218. See Tucker v. Fontes, 70 Cal. App.2d 768, 771, 161 P.2d 697,
{1945); Bruton v. Tearle, 7 Cal.2d 48, 53, 59 P.2d 953, (15356).

"~ 219. Olsan v, Comora, 73 Cal. App.3d 642, 647-49, Cal. Rptr. s
(1977).

220. Jackson v. Jackson, 253 Cal. App.2d 1026, 1040-41, 62 Cal. Rptr.
121 (19__); Olsan v. Comora, 73 Cal. App.3d 642, 646-47, Cal,
Rptr. , (1977).
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merely increases the costs of collection.zzl The law concerning the

appointment, qualification, powers, and duties of receivers should

222

remain Thnchanged. Existing law is unclear as to the effect of the

appointment and enforcement activities of a receiver. The proposed law
provides for a receiver's lien which arises when a copy of the order

appointing the recelver is served in the manner provided for levy under
a2 writ or for service of other process that creates a 1ien.223 The pro-
posed law also specifically provides for the appointment of a receiver
to transfer a liquor license which, under existing law, may not be

reached to satisfy a money judgment.zzﬁ

221. The 10-day delay is the result of Section 683 which provides that
the writ is returnable not less than 10 nor more than 60 days after
its receipt by the levying officer. The cost of issuance of a writ
is recoverable pursuant to Section 1033.7(c). It may be argued
that the provision that the writ be returned nulla bonz (no goeds)
before a receiver may be appointed is no longer the law since a
receiver may be appeointed in examination proceedings under Sectiom
714 which, since 1955, has not required the return of the writ
ungatisfied. See 1955 Cal., Stats. ch, 1191, § 1. Levying officers
nc longer make an independent search for property subject to
execution, but instead act at the instructions of the judgment
creditor. See 1 A, Freeman, Law of Executions § 107, at 395-98 (3d
ed. 1900) (former practice); Cal. State Sheriffs' Ass’n, Civil
Procedural Manual 4.05 (1978). If so instructed, the levying
cfficer will return the writ unsatisfied and will not attempt to
levy under the writ. Obviously, this procedure should not result
in a presumption that there is no property subject to levy and
sale, '

222, See Sections 564-571.

223. See the discussion under "Effect of Liens" supra.

224. Section 688(f) has, since 1959, precluded the use of any enforce-
ment process against licenses, including liquor licenses. See 37
Op. Cal. Att'y Gen. 4 (1961)., The use of a receiver permits appli-
cation of the proceeds to the set of pricrities spelled out in
Business aund Professions Code Section 24074. See Grover Escrow
Corp. v. Gole, 71 Cal.2d 61, 65, 453, P.2d 461, 463, 77 Cal. Rptr.
21, 23 (1969) (statutory prilorities are mandatory and exclusive).
The proposed law will not permit appointment of a receiver to sell
a liguor license if the probable sale price of the license does not
exceed the amount necessary to satlsfy the claims of creditors with
priority over the judgment creditor who is seeking the appointment

of a receiver.
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Liens on Causes of Action and Judgments

Existing law precludes lévy upon or sale of a cause of action or

225 The judgment creditor may, however, seek to es-

judgmeitt "as such."
tablish a priority over other creditors in the eventual recovery by the
judgment debtor in the action against a third person by applying on
noticed motion for an order granting a lien on the cause of action and
judgment.226 The general rule is that the priority of the lien is
determined as of the time the lien is grantedZZ? but the equitable rule
granting priority to the one who first applies for the lien has also
been invoked.228 The proposed law provides that the lien is created at
the time it is granted by the court, but that it relates back to the
time of the application for the order creating the lien.229

Existing law is silent cooncerning the manner of enforcing the lien.
It has been suggested that the judgment creditor would have to bring an
action to foreclese the lien in order to reach the amount represented by
the judgment.23U Such a remedy is needlessly formal and restrictive.
There is no reason why a debt of a third person represented by a judg-
ment cannot be applied to the satisfaction of the judgment against the
judgment debhtor in the same manner as other debts are applied. Enforce-
ment againgt a debt that has been reduced to judgment requires fewer
safeguérds because the existence of the debt and the amount due are
certain so that enforcement is less likely to result in a windfall to

the judgment creditor or to a purchaser at a sale should the judgment be

225, Section 638(f).

226. Section 688.1(a). The court may alsc permit the judgment creditor
to intervene in the action.

227. See Takehara v, H.C., Muddox Co., 8 Cal.3d 168, 170, 501 P.2d 913,

, 104 Cal. Rptr. 345, (1972); Civil Code § 2897 (priority
based on time of creation of lien, other things being equal).

228. See Del Conte Masonry Co. v. Lewis, 16 Cal. App.3d 678, 681, 94
Cal. Rptr. 439, (1971).

229, The proposed law does not specify any duration of the lien, but it
would not be enforceable after expiration of the time for enforce-
ment of ‘the judgment creditor’s judgment. See discussions under
"Time for Enforcement of Judgments” supra and "Effect of Liens"
supra.

230. See Roseburg Loggers, Inc. v. Plywood-Champion Papers, Inc., l4
Cal.3d 742, 748, 537 P.2d 399, __, 122 Cal. Rptr. 567, __ (1975)
(dictum); Work of the 1941 California Legislature, 15 So. Cal, L,
Rev., 1, 18 (1941).
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sold. Under the proposed law, the judgment creditor may select the most
effective means to collect the judgment subject to the lien, such as by
levy uftder a writ of execution and sale or collection, by appointment of
a receiver to collect the judgment, by application for an assipgnment
order, or by the procedures for collection from a public entity owing
money to the judgment debtor.

Existing law provides that no compromise, settlement, or satis-
faction of the claim or judgment may be entered into on behalf of the
judgment debtor without the consent of the judgment creditor.23l This
prohibition should be modified to permit compromise, settlement, or
satisfaction with the approval of the court where the action is pending
or judgment was enteted in order to prevent the judgment creditor from
forcing the judgment debtor to proceed with the action in circumstances
where it is advisable to settle.

Existing law does not specify the type of judgments upon which a
lien may be granted. The proposed law permits the granting of a lien on
money judgments and also on judgments for the possession or sale of
property. Where the lien is on a money judgment, the judgment creditor
would be able to proceed against the third person as if the third person
were the judgment creditor's judgment debtor. Where the lien is on a
judgment forrthe sale of property, such as where the judgment debtor has
foreclosed a mortgage, the judgment creditor would be able to proceed
only against the property which is the subject of the judgment debtor's
action against the the third person and have it sold in satisfaction of
the judgment creditor's money judgment. Similarly, where the lien is on
a judgment for the possession of property, the judgment creditor would
be able to proceed only against the property which is the subject of the
judgment for possession. In this case, the judgment creditor would be
entitled to have the property applied to the satisfaction of the judg-
ment creditor's money judgment, but would not have the right to posses-~
sion of the property.

Existing law provides that an assignee by operation of law of a
party to a personal injury action may not acquire a lien on meney re-

covered for general damages.232 This provision should not be continued
231, Section 688.1(a).
232, Section 683.1(b).
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233
because it has been held to be in conflict with the Bankruptcy Act.

Orders to Assign Rights to Future Payments

The proposed law would permit the judgment creditor to apply te the
court on noticed motion for an order requiring the judgment debtor to

assign all or part of a right to future payments to the judgment cred-

itor or a receiver.234 The terms of the assignment would be subject to

the court's discretion, but the judgment creditor would not be permitted
to receive amounts in excess of that needed to satisfy the judgment.

The terms of the order would be subject to later modification to take
account of changed circumstances. Service of the assignment order on

the judgment debtor would create a lien on the right assigned or to be

assigned.235

The assignment order remedy is designed to be used to reach forms

of property that cannot be reached by levy under a writ of execution,236

233. See In re Kanter, 505 F.2d 228, (9th Cir. 1974), aff'g 345 F.
Supp. 1151 (C.D. Cal. 1972).

234, This procedure is derived from cases involving examination proceed-
ings or creditors' suitg where property was ordered to be assigned
or delivered to a receiver. See Habenicht v. Lissak, 78 Cal. 351,
____» 20 P. 874, 877 (1889); Pacific Bank v. Robinsom, 57 Cal. 520,
__ (1881); Hathaway v. Brady, 26 Cal. 58l, _ (1864); Tucker v.
Fontes, 70 Cal. App.2d 768, 16l P.2d 697, 701 (1945). See also
N.Y. Civ. Prac. Law & R, § 5226 (order requiring judgment debtor to
make specified installment payments where shown that debtor will be
receiving money).

235. See the discussion under "Effect of Liens" supra.

236, The law is not especially clear in delineating the conditions
making a debt subject to garnishment. Compare Philbrook v. Mercan-
tile Trust Co., 84 Cal. App. 187, _ , 257 Pp. 882, __  (1927)
(existing debt fixed in amount but payable in the future subject to
garnishment), Brainard v. Rogers, 74 Cal. App. 247, , 239 p,
1095, _ (1925) (fire insurance policy after fire but before
adjustment subject to garnishment), Meacham v. Meacham, 262 Cal.
App.2d 248, 252, 68 Cal. Rptr. 746,  (1968) (contract for royal-
ties from marketing invention subject to garnishment}, and Section
682.3 (continuing levy on future earnings) with Early v. Redwood
City, 57 Ccal. 193, 195 (1881) (garnishment did not reach money due
only after completion of work under contract), Hustead v. Superior

Court, 2 Cal. App.3d 730, 785-88, 83 Cal. Rptr. 26, (1969)
{(Future rent not subject to garnishment), and Dawson v, Bank of
America, 100 -Cal. App.2d 305, 309-10, 223 P.2d 280, (1950)

{escrow not subject to garnishment where amount not certain and
conditions mnecessary to establish proper claimant not fulfilled).
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such as rights to payment dependent on future developments.237 rent,238

239

surplus amounts from a spendthrift trust, and wages due from the

240 This remedy would alsc be available to reach and

federal” government.
apply royalties and commissions, and payments falling due on accounts

receivable, chattel paper, choses in action, judgments, and negotiable
instruments—--forms of property that are subject to levy and either sale

241 By restricting the assignment of payments to the

or collection.
amount necessary to satisfy the judgment, the assignment order proce-
dure, in conjunction with the proposed restrictions on the sale of
certain obligations, should severely limit cases where valuable or
potentially valuable obligations are purchased by the judgment creditor
on a speculative basis, perhaps resulting in a large windfall to the

judgment creditor.242

237. See Dawson v. Bank of Amerieca, 100 Cal. App.2d 305, 309-10, 223

P.2d 280, _  (1950).
233. See Hustead v. Superior Court, 2 Cal. App.3d 780, 785-88, 83 Cal.
Rptr. 26,  (1969).

239, Under existing law surplus income from a spendthrift trust may be
reached by a creditor's suit or an order in examination proceedings
where it is shown that there is no valid direction in the trust
instrument for the accumulation of surplus income and that the
income is not all necessary for the beneficiary's education and
support. See Civil Code § 859; Canfield v. Security First Nat'l
Bank, 13 Cal.2d 1, ___, 87 P.2d 830, __ (1939); Estate of Law-
rence, 267 Cal. App.2d 77, s 72 Cal. Rptr. 851, (1968).
Under the proposed law, such property could still be reached in
this manner, but would also be reachable by way of an assignment
order.

240. As a function of the principle of sovereign immunity, wages in the
hands of the federal government are not subject to garnishment
without the consent of the govermment. However, wages may be
reached by an order obtained in examination proceedings directed to
the judgment debtor to endorse and deliver paychecks to a recelver.
See Sheridan v. Sheridan, 33 Cal. App.3d 917, - , 109 Cal. Rptr.
466, _ (1972). Pursuant to 42 U.S.C. § 659 (Supp. V 1975), the
wages of federal employees may be garnished for the enforcement of
child support and alimony payments as if the United States were a
private person. See also Standard 0il Div., American 0il Co. v.
Starks, 528 F.2d 201, 203-04 (7th Cir. 1975) (employees of U.S.
Postal Service not immune from garnishment).

241, See the discussion under "Sale and Collection" supra.

242. See, e.g., Meacham v. Meacham, 262 Cal. App.2d 248, 253 n.Z2, 68
Cal. Rptr. 746, _ n.2 (1968), where it was asserted that a
313,000 windfall would result from the sale of a right to royalties
from the marketing of an invention in satisfaction of judgment for
plaintiff's attorney's fees.

—60-



Collection Where Judgment Debtor Is Creditor of Public Entity

Existing law provides an exclusive procedure for reaching money,
other than wages, owed to the judgment debtor by a public entity.243
Under this procedure, the judgment creditor files with the state agency
or local public entity an abstract or transcript of the judgment and an
affidavit stating the amount owing on the judgment. Filing in this
manner is the equivalent of levy under a writ of execution and the pri-
orities between creditors is determined as of the time of filing with
the public entity.244 The public entity is required to pay the money
into court and the court then pays the nonexempt portion of the money to
the judgment creditor.

This scheme is generally continued in the proposed law;245 however,
several revisions are called for. Under existing law, the relatioﬁ
between provisions for obtaining a lien on a pending cause of action and
any eventual judgmentZﬁﬁ and the procedure for reaching money owed the
judgment debtor by a public entity is unclear. The proposed law pro-
vides that the motion procedure for obtaining a lien must be followed
when the obligation is the subject of a pending cause of action. Under
existing law, the general procedure for determining exemptions from
execution by Section 690.50 is incorporated with the provision that the
court is to be considered the levying officer.24? This exemption proce-—

dure is inadequate. The judgment debtor is not required to be given

notice of the filing, the payment into court, or the payment to the

243, See Sections 710, 710a. As provided in Section 710(h), earnings
are withheld pursuant to Section 682.3.

244, See Department of Water & Power v. Inyo Chem. Co., 16 Cal.2d 744,
___» 108 P.2d 410, _ _ (1940); Ott Hardware Co. v. Davis, 165 Cal.
795, 800, 134 p.2d 973, __ (1913). This principle is codified in
the proposed law.

245. Several minor and technical changes are recommended. For example,
the provision for setting off amounts owed by, or advanced to, the
judgment debtor applies only to the state under Section 710(a},
para, 2; this provision should alsc apply to local public entities,

246. See discussion under "Liens on Causes of Action and Judgments"

suEra .
247, Section 710(c).
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judgment creditor, although the statute assumes that exemptions will be

claimed and determined.248 The judgment creditor should give notice of

the filing to the judgment debtor, just as a judgment debtor is given
notice of levy under a writ of execution. The court clerk should glve
the judgment debtor notice when the court receives the payment from the
public entity and the judgment debéor should be afforded 10 days from
the mailing of the notice of payment within which to make a claim of
exemption on noticed motion before the court pays over to the judgment
creditor.

Existing law provides a special procedure where the money owed to
the judgment debtor by a public entity is an award in a condemnation
proceeding brought by the public entity. It is provided that the money
mray be paid into the court in which the condemnation proceeding was
tried and that the clerk then sends notice to "all parties interested in

said award" of the hearing to determine conflicting claims to the

249

award. The court is directed to determine the conflicting claims and

order the distribution of the money accordingly. This special procedure

is unnecessary;250 the general procedures under the proposed law for

248, The purpose of this special proéedure is "to shift to the court the
burden of adjudicating any claims of exemption which may arise and
to insulate the govermmental units from liability for wrongful pay-

ments to garnishing creditors." McDaniel v. City & County of San
Franeisco, 259 Cal. App.2d 356, 363, 66 Cal. Rptr. 384, (1968).

249, Section 710(d). It is not clear under this provision whether the
judgment creditor is to receive notice.

250. The existing procedure is also inadequate in several respects and
is not consistent with the relevant provisions of the Eminent
Domain Law. For example, the reference to the hearing where con=-
flicting claims to the award are to be determined is ambiguous, and
the provision that the court order the distribution of the money
deposited conflicts with the Eminent Domain Law. The walue of
divided interests in property acquired by eminent domain are deter-
mined in the condemnation proceeding itself pursuant to Section
1260.220. If an amount of probable compensation i1s deposited, it
may be withdrawn on application pursuant to Section 1255.210. If
the amount of compensation has been determined, the defendant nmay
apply for withdrawal of the deposit pursuant to Section 1268.140,
There 1s no reascon for the judgment creditor to be involved in the
condemnation proceeding at the time the interests of the condemna~
tion defendants are determined; the creditor should be involved
only when payment is to be made to the judgment debtor, at which
time the issus is whether the award is exempt, such as where it
represents the homestead exemption or is composed of relocation
benefits,
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reaching money owed to the judgment debtor by a public entity afford an
adequate remedy. Before final judgment in the condemnation proceeding,
the judgment creditor would be éble, by motion, to obtain a lien on any
amounts eventually awarded.251 If the judgment is final and the public
entity has not paid the award or previously deposited the award with the
court,252 the judgment creditor céuld follow the general procedure for
reaching money owed to the judgment debtor by a public entity. If the
public entity has deposited the amount of the award with the court where
the condemnation preoceeding is held and the ereditor has not obtained a
lien before final judgment, the creditor could use some other appropri-

, 25
ate procedure, such as garnishment or motion. 3

EXEMPTIONS FROM ENFQRCEMENT OF MONEY JUDGMENTS

Introduction

Since 1851, California law has provided that certain property of

judgment debtors is exempt from the enforcement of a money judgment.254

These exemptions are among the most genercus in the United States.255

In general, exemption laws are intended to reserve an amount of property

sufficient to support the debtor and the debtor’'s family and to facili-

251. See the discussion under "Liens on Causes of Action and Judgments"
supra. :

252, See Sections 1255.010 {deposit of probable compensation), 1268.010
{payment directly to defendant), 1268.110 (deposit of full amount
of award).

253. See, e.g., Kimball v. Richardson-Kimball Co., 111 Cal. 386, 394, 43
p. 1111, (1896) (levy of attachment); Phoenix v. Kovacevich,
246 Cal. App.2d 774, 778-79, 55 Cal. Rptr. 135, _ (1966) (permis-
sion to levy by court order); Credit Bureau of San Diego v. Getty,
61 Cal. App.2d Supp. 823, 826-29, 142 P.2d 105, ___ (1943) (affida-
vit procedure for former Section 710 not effective where court
deposited money with county); Colver v. W.B. Scarborough, 73 Cal.
App. 455, 457-59, 238 P. 1110, {1925) (levy of execution).

254, 1851 Cal. Stats. ch. 123, § 219.

255. D. Cowans, Bankruptcy Law and Practice § 589, at 326 (1963); Com-
mittee on Debtor and Creditor of State Bar of California, Moderni-
zation of Statutory Exemptions, 42 Cal., St. B.J. 869, (1967).
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tate the financial rehabilitation of the debtor.256 They also serve to

shift the cost of social welfare from the community to creditors.zs?
The substantive exemptions were extensively revised in 1970 in

response to a 1967 report by the State Bar Committee on Debtor and

Creditor.258

Both the substantive exemptions and the procedural provi-
sions are in need of further revision. Impertant factors prompting tha
proposals in this recommendation include the dramatic inflation occur-

ring -over the past several years, the enactment of the Bankruptcy Reform

Act of 1978 containing new exemptionprovisions259

and the approval of a
Uniform Exemptions Act by the National Conference of Commissioners on

Iniform State Laws in 1976.

Exempt Property

The substantive exemption provisions should strike a failr balance
between the interest of the debtor in maintaining a basic standard of
living for the debtor and the debtor's family and the interest of -
creditors in satisfying money judgments. Exemptions should shield
property in such a manner that debtors will be afforded the basic pro-

tection without regard to the type of assets held. Accordingly, the

256. Bailey v. Superior Court, 215 Cal. 548, 554, 11 P.2d4 865, 867
(1932); see generally Vukowlch, Debtors' Exemption Rights, 62 Geo.
L.J. 779, 782-88 (1974), 1It has also been suggested that early
exemptions were enacted to attract settlers in newly admitted

states, See Haskins, Homestead Exemptions, 63 Harv. L. Rev. 1289,
1290 (1950}.

257. See Comment, Bankruptcy Exemptions: Critique and Suggestions, 68
Yale L.J. 1459, 1497-1502 (1959). Although it has been suggested
that no property should be exempt and that imsolvent debtors
should rely on social welfare legislation, this alternative is
undesirable because of the cost to the community of providing wel—
fare and the low level of available benefits, because most credi-
tors are in a position to control their extension of credit and can
take account of exemption laws, and because the lack of exemptions
would drive preater numbers of debtors into bankruptcy. See id.

258, See Committee on Debtor and Creditor of State Bar of California,
Modernization of Statutory Exemptions, 42 Cal. St. B.J. 869 (1967).

259. See Pub. L. Wo. 95- , _ Stat, __ (to be codified in 1l U,S.C.
§ 522); 259, See also Report of the Commission on the Bankruptecy
Laws of the United States, House Doc, No. 93-137, Part I, 93d
Cong., lst Sess. (1973).
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general approach of the proposed law is to protect income and property
needed for the subsistance of the judgment debtor and his or her family,
such as a dwelling, household furnishings, clothes, provisions, a motor
vehiéie, tools of a trade, wages, insurance benefits, retirement bene-
fits, unemployment benefits, and aid.

In drafting the proposed exemptions, the Commission has sought to
strike a balance between designating specific items as exempt (such as
a table, refrigerator, or stove) and creating general categories of

exempt property (such as household furnishings).260

Specific exemptions
result in more certainty but they can be overly restrictive and are more
likely to be rendered cbsolete over time. General exemptions provide a
greater flexibility and equality of treatment but are more difficult to
administer. The Commission's recommendations are also tempered with the
knowledge that exemption laws are highly controversial.261

Although most of the statutory exemptions are collected in Sections
690.1 through 690.31 of the Code of Civil Procedure, some exemptions are

set forth in other codes.262

263

Some property is exempt without making a

claim and other property must be claimed as exempt or the exemption

260, See generally Joslin, Debtors' Exemption Laws; Time for Moderniza-
tion, 34 Ind. L.J. 355, 356-57 (1959); Note, Debtor Exemptions in
Personal Property—-Proposals for Modernization, 52 Kent. L.J. 456,
___ (1964); Rombauer, Debtors' Exemption Statutes--Revision Ideas,

6 Wash. L. Rev, 484, _  (1961).

261. The Advisory Committee in charge of the revision of New York laws
on enforcement of money judgments gave as a reason for declining to
recommend changes in exemption provisions "that they are the result
of legislative compromise; that they reflect the diverse pulls of
various groups within the state." 6 J. Weinstein, H. Korn, & A.
Miller, New York Civil Practice 1 5205.01 {1976).

262. E.g., Fin. Code § 15406 (credit union account); Labor Code § 270.5
(property held in trust by logging employer).

263, E.g., Sections 690.6 (portion of earnings), 690.8a (relocation
benefits), 690.175 (unemployment compensation prior to payment).
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is waived.26& Section 690 provides that property which is exempt with-
out filing a claim is not subject to levy of attachment or execution in

any manner. There is no clear distinction between these concepts.

Consequently, in the proposed law, property which is exempt without the

necessity of making a claim is consistently described as property not

265

subject to the enforcement of a money judgment. In the proposed law,

property which is described as not subject to the enforcement of a money

judgment should be readily identifiable.266 )
The following material discusses the major statutory exemptions of

existing law and the more important revisions proposed by the Commis-—

sion.za?

Dwelling Exemption

California law provides a substantial dwelling exemption for the
purpose of promoting the security of the home and protecting it from the

consequences of the owner's economic misfortune.268 Under existing law,

264. E.g., Sections 690.1 (household furnishings, ete.), 690.2 (motor
vehicle), 690.9 (life insurance benefits).

265. Property which is exempt from levy is also exempt from other pro-
cedures for the enforcement of a money judguent. See, e.g., Sec-
tion 719 (order in supplementary proceedings to apply nonexempt
property toward the satisfaction of the judgment).

266. This type of property in general consists of funds under the con-
trel of a third person, such as an insurance company, a retirement
plan, or a governmental entity. Licenses are also not subject to
enforcement in the proposed law, comsistent with Section 688(e);
however, a procedure 1s recommended for reaching liguor licenses.
See the discussion under "Receivers to Enforce Judgments" supra.

267. The more technical revisions are discussed in the Comments sections
in the Proposed Legislation infra and in the Comments to the
repealed sections in the Appendix infra.

268, Schoenfeld v. Norberg, 267 Cal. App.2d 496, 498, 72 Cal. Rptr. 924,
926 (1968). The California Constitution requires the Legislature
to provide for the protection of a portion of the homesteads of
heads of families. Cal. Const. art. 20, § 1.5, For a discussion
of the development of the homestead provisions, see Taylor wv.
Madigan, 53 Cal. App.3d %43, 955-61, 126 Cal. Rptr. 376, 334-88
(1975).
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a dwelling exemption may be asserted under one of three distinct proce-

dures, depending on the nature of the dwelling and the stage of the
enforcement proceedings: by recording a homestead declaration,269 by
appearing in opposition to a judgment creditor's application for issu-

270

ance of a writ of execution against a dwelling house, or by claiming

an exemption after levy upon a mobililehome or vessel.Z?I These proce-—
dures are needlessly complicated and contain unnecessary substantive and
procedural n:'lJ'.fferem:es.2?2 The proposed law would simplify the.dwelling
exemption and provide a more consistent statutory scheme,

Nature of property subject to exemption. Under existing law, the

judgment debtor may obtain the exemption of any of the following types
of property: a dwelling house {together with the outbuildings and the
land upon which they are situated), a condominium, a planned develop-
ment, a stock cooperative, a community apartment project, a mobilehome

{together with the outbuildings and the land upon which they are situ-

273

ated), or a waterbornz vessel. The proposed law would continue this

aspect of existing law, but also contains general language to permit the

exemption of any other form of property in which the judgment debtor or
the judgment debtor's family actually resides.ﬂ4

269. See Civil Code §§% 1237-=1304.
270. See Section 590,31,
271. See Sections 690.3, 690.50.

272. See, e.g., Krause v. Superior Court, 78 Cal. App.3d 499, 144 Cal.
Rptr. 194 (1978) (enactment of Section 690.31 did not impliedly
repeal procedures of Civil Code §§ 1245-1259 for reaching excess
value of declared homestead); see also 3 H. Miller & M. Starr,
Current Law of California Real Estate § 16:50 {rev. ed. 1977) {dis-
cussing problems with Section 690,.31).

273, See Civil Code §§ 1237; Code Civ. Proc. §§ 690.3(a}, 690.31(a).

274. The term "dwelling house™ has been liberally construed to permit
the exemption of an entire building only part of which is used for
residential purposes. See, e.g., Phelps v. Loop, 64 Cal. App.2d
332, 333-34, 148 p.2d 674, 675-76 (1944) (lB-unit apartment build-
ing, one apartment occupied by debtor); 3 H, Miller & M. Starr,
Current Law of California Real HEstate § 16:10 (rev. ed. 1977).
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Nature of interest subject to exemption. To qualify for an exemp-

tion under existing law, the judgment debtor must have "freehold title,
intergst, or estate which vests . . . the immediate right of possession"
in a dwelling house or hold it under a long-term lease of at least 30
years,275 have "ownership rights" (including a leasehold or sublease-

hold) in a condominium, planned development, stock cooperative, or

community apartment project,z?ﬁ or have a leviable interest in a mobile-

home or vegsel.27? The interest of the judgment debtor need not be
exclusive.zys The proposed law would expand the protection of the
279
and

dwelling exemption by eliminating the long-term lease restriction
by making clear that any interest in a dwelling that the judgment cred-
itor may seek to apply to the satisfaction of a money judgment may be
protected. There is no apparent reason why, for example, short temm
leasehold interests in condominiums should be protected, but not such

interests in single family dwellings.

275. See Civil Code §§ 1237, 1238.
276. See Civil Code § 1238,
277. Bee Sections 690.3(a), 690.31{(a)(2).

278, See Civil Code § 1238; Estate of Kachigan, 20 Cal.2d 787, 790-91,
128 P.2d 865, 867 (1942) (joint tenancy); Bradley v. Scully, 255
Cal. App.2d 101, 105, 62 Cal. Rptr 834, 837 (1967) (tenancy in
common); Alexander v. Jackson, 92 Cal. 514, 519, 28 P. 5%3, 594
{1891) (equitable title, vendee in possession under contract of
sale).

279. This proposal would return the law to its pre-1929 state. A home-
stead could be declared on a mere tenancy until 1929 when the word
"property"” was defined as "freehold title, interest, or estate."
See Brooks v. Hyde, 37 Cal. 366, __  (1869); 1929 Cal. Stats. ch.
184, § 1. From 1929 until 1970, homesteads could not be declared
on leasehold interests. The long~term lease restriction and the
provisions concerning homesteads in condominiums, ete., were added
in 1970. See 1970 Cal, Stats. ch. 687, §§ 1, 2. It appears that
at least 18 states permit homestead rights in leases, even in oral
month—-to-month tenancies. See Annot., 89 A.L.R. 5535 (1934); Annot.,
74 A.L.R.2d 1378 (1960).
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Amount of exemption. Existing law provides a $40,000 exemption for

a head of a family and for a person 65 years of age or older and a
525,000=exemption for all other persons.280 The proposed law would
increase the larger exemption to $50,000 and would permit a husband and
wife actually residing in different dwellings to c¢laim applicable
exemptions as to both dwellings, regardless of whether they are legally
separated or find it necegsary or convenient to maintain two dwellings
for some other purpose such as proximity to places of employment.
Married judgment debtors would not, however, be permitted to claim more
than a 850,000 exemption in one dwelling.

Declared homestead procedutre, Under the declared homestead proce-

dure, the judgment debtor may obtain the exemption of a real property

dwelling by filing a homestead declaration with the county recorder.281

The declaration is ineffective, however, if the judgment creditor has

282

earlier obtained a judgment lien. Under this procedure prior to

1975, debtors who were lacking in procedural sophistication, who were
neglectful in the early stages of collection proceedings, or who failed

to act because they did not know of the entry of a default judgment,

283

were denied the protection of the exemption. The important policy of

protecting the security of the home could be defeated by a race to the

280, Civil Code § 1260; Code Civ. Proc. §§ 690.3(a), 690.31(a). ™fead
of a family" is defined by Civil Code Section 1261 to include the
husband or wife when the claimant is married and persons who care

for certain relatives or relatives of a deceased spouse in the
dwelling.

281. See Civil Code §§ 1262-1265.

282, See Civil Code § 1241, A homestead declaration may relate back to

the time of an earlier declaration, however, as provided in Civil
Code Section 1265a. '

283, In 1975, Code of Civil Procedure Section 690.235 was enacted in an
attempt to remedy this default feature of the declared homestead by
permitting the debtor to claim an exemption pursuant to Section
690,50 within 20 days after levy. See 1974 Cal, Stats. ch. 1251,

§ 2.5. Section 690.235 was replaced by Section 690.31 in 1977,
See 1976 Cal. Stats. ch. 1000, § 4. See the discussion under
"Automatic Dwelling Exemption Procedure™ infra.
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recorder's office, Under this system, however, if the judgment debtor
first records the homestead declaratiom, any attachment liens are dis-
solvedzs4 and a judgment lien thereafter recorded will mot attach to the
propé;ty, even if it has an excess value.285 While this aspect of the
declared homestead procedure is beneficial to debtors, it is unfair to
creditors because they are prevented from securing payment of the judg-
ment by means of the relatively benign judgment lien on the excess value
of the property over the exempt amount. If several judgment creditors
are attempting to reach the excess value of the homestead property, the
debtor will also suffer because the judgment creditors will rush to
execution, appraisal, and sale in order to reach the excess value, since

286

the creditor who first levies obtains a priority. The declared home-

stead procedure is inefficlent because it permits the recording of a
declaration at a time when it is not needed for protection against the
claim of crediters. The declaration, administratively filed as of
record, may in fact be invalid because, for example, the debtor was not
living in the homestead at the time of the declaration, the debtor had

not abandoned a prior declaration, the debtor has changed dwellings, the

284, See Becker v. Lindsay, 16 Cal.2d 188, __ , 5453 P.2d 260, __  (1978).

285. See Boggs v. Dunn, 160 Cal. 283, 285-87, 116 P. 743, 744-75 (1911);
Swearingen v. Byrne, 67 Cal. App.3d 580, 585, 136 Cal. Rptr. 736,
739 (1977. ' '

286, See Adams, Homestead Legislation in California, 9 Pae. L.J, 723,
728 (1978). The procedure for reaching the excess value over the
exempt amount and liens and encumbrances required to be satisfied
requires a levy of execution and a petition for appointment of
appraisers within 60 days thereafter. Civil Code §§ 1245-1248,
With 90 days after the petition, a hearing is held at which the
court is to appoint three disinterested residents of the county to
appraise the value of the homestead. Civil Code §§ 1248-1249. The
appraisers are to file thelr report within 15 days after their
appointment, after which the court determines whether the land
should be divided or sold or is exempt. Civil Code §§ 1251-1254,
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property was not of the appropriate type, or the declarant was not yet
married in the case of a marital homestead.287 Accordingly, the declared
homestead system does not provide a reliable indication of the actual
existence of an exemption,

Automatic dwelling exemption procedure, In recognition of the

unfairness to the debtor of the declared homestead exemption procedure,
a recently enacted statute requires the judgment creditor to seek an
order for issuance of a writ of execution against a dwelling by applying
to a court in the county where the dwelling is located.288 This proce-
dure is applicable if the judgment debtor has not recorded an effective
homestead declaration pertaining to the dwelling sought to be levied
upon. The procedure benefits the judgment debtor by eliminating the
default aspect of the declared homestead procedure and by providing for
notice of the proceedings on issuance of the writ of execution.zgg The
judgment creditor is also protected becﬁuse a judgment lien may be
obtained on the dwelling in order to preserve the creditor's priority,
even though the property may later be found to be exempt.290 This
automatic dwelling exemption prccgdure is preferable to the declared
homestead because it comes into play only when the exemption is needad,
that is, when the judgment creditor seeks to apply the property to the

satisfactioﬁ of the judgment. This procedure is defective, however,

287. See generally, 1 A. Bowman, Ogden's Revised Califernia Real Prop-
erty Law §§ 9.5, 9.6, 9.16 (1974).

288. Section 690,31, This provision applies to property that could be
selected as a homestead putsuant to Civil Code Sections 1237-1304
and also to mobilehomes as defimed in Health and Safety Code Sec-
tion 18008 (designed to be used without a permanent foundation and
in excess of 8 X 40 feet),

289, If the debtor does not appear at the hearing on issuance of the
writ, the debtor may obtain a second hearing by filing at least
five days before the scheduled date of sale a statement that the
earlier failure to appear was due to mistake, inadvertence, sur-
prise, or excusable neglect. Section 690.31(g}, (h).

290, See Section 674(c).
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because the judgment lien for the full amount of the judgment remains on

the property when it is scld Qoluntarily, even if it has no excess

value;*and the purchase price will be reduced accordingly.zgl

Mobilehome and vessel exemption procedure. Under existing law, the

judgment debtor may claim an exemption for a housetrailer, mobilehome,
houseboat, boat, or other waterborne wvessel pursuant to the general

procedure for claiming exemptions for personal property levied upon

under execution.292 The exemption claim must be made within 10 days

29

after the property is levied upon, 3 but may not be made if the debtor

has a declared homestead or has obtained a determination of a dwelling

house exemption.294

Exemption procedure under proposed law. The proposed law would

unify these varying procedures and make them consistent to the extent
practicable. The declared homestead procedure would be eliminated as
being unduly rigid and cumbersome. Under the proposed law, the appli-
cable procedure would depend upon whether the judgment debtor's interest
in the dwelling is levied upon {l1) as personal property (that is, whether
it is a mobilehome not affixed to land or is a vessel) or is a leasehold
estate with an unexpired term of less than two years at the time of levy
or (2) as an interest in real property other than a leasehold estate
with an unexpired term of less than two years at the time of levy. If
the dwelling 1s in the first category, the general procedure for claim—
ing exemptions for personal property would apply and the judgment debtor

would be required to file a claim of exemption with the levying officer

291, See the discussion under "Judgment Liens" supra.
292, Sectiom 690.3,

293, Section 690.50{a). See the discussion under "Procedure for Claim-~
ing Exemptions After Levy" infra.

294, Section 690.3(b).
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295

not later than 10 days after notice of levy is mailed or delivered.

If the dwelling is in the second category a procedure patterned after

the existing automatic dwelling exemption would apply, subject to the

following important differences:

295,

296,

(1) As under existing law, the proposed law would require the
judgment creditor to initiate court proceedings to determine
whether the property is exempt or whether it has an excess value.
However, the existing procedure requiring the judgment creditor to
apply to the court for a writ of execution in the county where the
dwelling is located would be replaced by a procedure pursuant to
which the judgment creditor may have the property levied upon under
a writ issued out of the county in which the judgment was rendered
and must then apply to the court in the county where the dwelling
is located within 10 days after the levy for an order permitting
sale of the property. The proposed law thus avoids the issuance of
writs of execution for different purposes and out of different

courts for the enforcement of the same judgment.

(2) Existing law does not provide any special limitations on
the time when the order for issuance of a writ of execution against
a dwelling may be sought. Under the proposed law, however, the
judgment creditor must apply to the court for an érder permitting
sale of the dwelling within 10 days after the levy. This provision
is intended to provide a resolution of the exemption question early
in the 120-day period during which the sale of real property is
delayed under the proposed law.296 0f course, the judgment cred-
itor decides when the levy is to occur, subject to the general

provisions on the time during which a judgment may be enforced.

This continues the aspect of existing law that fequires the debtor
to initiate exemption proceedings as to personal property. It
eliminates the overlap between Sections 690.3 and 690.31 insofar as
certain mobilehomes are concerned.

See the discussion under "Repeal of Statutory Redemption From
Judicial Sales" supra.
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297.

298.

299.

(3) Under existing law, if the judgment creditor alleges
that the dwelling has a wvalue in excess of prior liens and encumbrances

-~

tﬁe exempt amcunt, the court is required to determine the existance
of the excess as provided in the declared homestead procedures.297
The proposed law dispensés with these cumbersome appraisal proce-
dures and makes clear that the court need only determine that the
property has an excess value as a prerequisite to issuing the order
pernmitting sale. If it is determined that there 1s no excess
value, the order would be denied and the proceedings against the
dwelling would end. 1If the court determines that there is an
excess value, the proceedings would continue but the dwelling could
eventually be sold only if the amount bid exceeded the total of
liens and encumbrances required to be satisfied and the exempt

amount.298

(4) Existing law precludes further applications by "a judgment

ereditor" within 12 months after denial of an order for a writ of

execution unless a material change in circumstances is shown.299

The proposed law makes clear that this provision applies only to
the judgment creditor who made the earlier application, since only

that creditor should be bound by the proceedings.

Section 690.31(c). There is some doubt, however, whether this

reference in Section 690.31(c) requires the appointment of apprais-
ers pursuant to Civil Code Sections 1248-1249 and incorporates
other procedural provisions of Civil Code Sections 1245-1254. See
3 H. Miller & M. Starr, Current Law of California Real Estate

§ 16:50, at 95 (rev. ed, 1977).

See Civil Code § 1255; see also the discussion under "Mipimum Bids"
supra.

Section 690.31(i). It has been stated that this provision may
preclude subsequent applications by any creditor unless a material
change in circumstances is shown. See 3 H. Miller & M, Starr,
Current Law of California Real Estate § 16:50, at 98 n.l4 (rev. ed.

1977).
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Protection of exempt proceeds. Under existing law, if the dwelling

is scld on execution, the amount of the proceeds representing the dwel-
ling exemption is exempt for six months from the date the proceeds are

300 The proposed law would continue this protection and would

received.
extend it to cover the proceeds of a voluntary sale, for six months from
the date of sale, and the proceeds of insurance or other indemnification
for the damage or destruction of the dwelling, for six months from the
date of receipt of the proceeds.

Treatment of liens and encumbrances superior to judgment creditor's

lien. Existing law requires the satisfaction of liens and encumbrances
superior to the judgment creditor's lien when homestead property is sold

301

on execution and precludes the sale of the property unless the bid

exceeds the amount of the homestead exemption plus such liens and encum-

302 The proposed law does not tequire the satisfaction of liens

brances.
and encumbrances superior to the judgment creditor's lien when real
property is sold on execution. Superior lienors and encumbrancers do

not lose their liens when the property is sold, as do subordinate lien-
ors and encumbrancers; they may continue to look to the real property in
the hands of the execution purchaser., Requiring satisfaction of superi-
or liens and encumbrances also acts to impede competitive bidding at am
execution sale because the potential purchaser, including the judgment
creditor, is required to pay the amount of superior liens and encum—
brances plus the amount of any homestead exemption in cash.303, If the
statute does not require satisfaction of superior liens and encumbrances,
only the exempt amount need be paid in cash. A lender with a mortpgage

or deed of trust having priority over the judgment creditor's lien would

300, Civil Code § 1257; Code Civ, Proc. § 690.31(k). Code of Civii
Procedure Section 690.3 (mobilehomes and vessels) omits this provi-
sion.

301, See Civil Code §§ 1246, 1254-1256; Code Civ. Proc, § 690.31{(j).

302, Civil Code § 1255.

303. See the discussion under "Manner of Payment" supra,
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have the right to invoke a contractual clause accelerating the obliga-
tion upon levy or sale if it shows that exercise of the clause 1s reason~-
ably necessary to protect against impairment of security or a risk of
defaﬁit by the executicn purchaser.304

Treatment of voluntary encumbrances subordinate to judgment

creditor's lien. The treatment of voluntary encumbrances subordinate to

the judgment creditor's lien, including such preferred encumbrances as
mechanic’s and contractor's liens, is unclear under existing law.
Existing law grants an exemption "over and above all liens and encum—

brances"305 and provides for distribution of proceeds first to the "dis-

||306

charge of all liens and encumbrances with no distinction being made

between those that are superior to the judgment creditor's lien and
thogse that are inferior. The judgment debtor should clearly not be able
to defeat the collection effeorts of the judgment creditor by futher

encumbering the property after the judgment creditor has cobtained a

307

judgment lien or execution lien on the proﬁerty. Under the proposed

304, Cf. Wellenkamp v. Bank of America, 21 Cal.3d 943, __ P.2d __ , 148
Cal Rptr. 379 (1978) (holding due on sale clauses in promissory
notes or deeds of trust unenforceable when property sold outright
unless institutional lender shows enforcement necessary to protect
against impairment of security or risk of default).

305, Civil Code §§ 1246, 1254 (emphasis added).
306, Civil Code § 1256: Code Civ. Proc. § 690.31(j) (emphasis added).

307, The relevant sections were amended in 1945 to require satisfaction
of all liens and encumbrances. Pre-1945 cases indicate that the
lien of the judgment creditor had priority over subsequent liens
and encumbrances. See Marelli v. Keating, 208 Cal. 528, 530, 282
P, 793, 794 (1929) (dictum); Lean v. Givens, 146 Cal. 739, 743, 81
P. 128, 129 (1905). In practice, the language requiring satisfac-
tion of all liens and encumbrances appears to be ignored. 3See 3 H,
‘Miller & M. Starr, Current Law of California Real Estate § 16:32,
at 61 n.19% (rev. ed. 1977). There is no provision in existing law
requiring the satisfaction of liens and encumbrances on non-home-
stead property, except where the judgment creditor has satisfied
the claim of a conditional seller or chattel mortgagee, in which
case the proceeds go first to compensate the subrogated creditor,
See Section 689c,
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law, voluntary liens and encumbrances subordinate to the judgment cred-
itor's lien would be satisfied out of the proceeds representing the
dwelling exemption.308' If such proceeds are insufficient, subordinate
voluntary liens and encumbrances would be satisfied along with subordi-
nate involuntary liens in their qrder or priority out of any surplus
remaining after satisfaction of the judgment creditor's lien,

Application of dwelling exemption to spouses’ joint tenancy prop-

erty. Under existing law, the creditors of one spouse may not-reach the
spouse's interest in homestead property held in joint tenancy or tenancy
in common with the other spouse unless the value of the debtor spouse's

half interest in the homestead exceeds the total of encumbrances on the
entire property and the entire marital homestead exemption.309 If the
homestead is commnity property, however, it could be sold on execution

if its entire value--not just the interest of the debtor spouse--exceeds

encumbrances on the property and the homestead exemption.ﬂ0 Such

308. This provision is consistent with the principle that exemptions are
ineffective apailnst judgments for the purchase price of exempt
property or against judgments foreclosing a mortgage or other lien
on the property. See Section 690,52,

309, Schoenfeld v, Norberg, 11 Cal. App.3d 755, 762~67, G0 Cal, Rptr.
47, __ {(1970). The holding in Schoenfeld is the result of the
application of two rules: {l) that a joint encumbrance burdens
both cotenants' interests to the full amount and must be satisfied
in an execution sale of either interest and (2) that either spouse
may claim the entire exemption as to his or her interest. In
Schoenfeld, the husband's interest in the homestead (half of ap-
proximately 535,000) could not be sold because it did not exceed
the total of the joint encumbrance {approximately $9,000) and the
applicable homestead exemption ($12,500 for a head of a family).

310. In the Schoenfeld situation, the property could have been sold on
execution if it had been community property {(or if both spouses had
been debtors) since the total value (approximately 3535,000) ex~
ceeded the total of the joint encumbrance {(approximately $9,000)
and the homestead exemption {$12,500).
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varying results, injurious of the rights of some c¢creditors and irration-
ally favoring some debtors, should not flow from the manner in which
title to a dwelling happens to be held by married persons.311 The
proposed law provides a partial solution by eliminating the rule that
liens and encumbrances on the dwelling must be satisfied before it can

be sold on execution,312 but the debtor spouse would still be able to

apply the entire exemption to his or her interest in the property.313

Collateral effects of homestead declaration. Besides shielding the

home from general creditors, the declaration of a homestead under exist-
ing law prevents the conveyance or encumbrance of the homestead preperty
without the acknowledged written consent of both spouses and creates a

right of survivorship in certain cases that vests title to the homestead
in the surviving spouse despite the will of the deceased spouse.314
Under the proposed law, the declared homestead system would be repealed,
thereby eliminating the traditional mechanism for achieving these re-

sults. [For staff proposals in this regard, see Memorandum 79-1.]

311, It should also be noted that it is not necessarily easy to deter-
mine whether property is community property or is held in joint
tenancy or as a tenancy in common. See, e.g., Schoenfeld v. Nor-
berg, 11 Cal. App.3d 755, 760, 90 Cal. Rptr. 47, __ (1970).

312, The purchaser at the execution sale of the debtor spouse's interest
in the dwelling would be a tenant in common with the nondebtor
spouse. The purchaser would in theory bid an amount exceeding the
amount of the homestead exemptionm but not exceeding the wvalue of
the debtor spouse's half interest reduced by half of the encum-
brance on the entire property. If an agreement could not be reached,
the purchaser could then resort to a partition action and the
entire property would be sold. The encumbrance would either be
satisfied equally out of the equal shares of the nondebtor spouse
and the execution purchaser or preserved on the property, with the
nondebtor spouse and the execution purchaser sharing equally in the
proceeds,

313. The problem of applying exemptions to married debtors' property is
currently under study by a Commission consultant, See the discus-
sion under "Exemption Rights of Married Debtors" infra.

314. See Civil Code §§ 1242, 1257, 1265.

~78-



Household Furnishings, Wearing Apparel, and Personal Effects

Existing law provides a general exemption for necessary household
furnishings, appliances,‘and wearing apparel, and a specific exemption
for a piano, radio, television receiver, shotgun, rifle, provisions and
fuel for three months, and works of art by the debtor or the debtor's
resident family.315 Under this provision, the courts have applied a
station~in-life test resulting in the exemption of substantial amounts

of personal property.3l6

The proposed law provides a more restrictive exemption for this
type of property. It would protect househeold furnishings, appliances,
wearing apparel, provisions, and other personal effects reasonably
necessary for one household and personally used or procured for use by
the debtor and members of the debtor's household for use at their prin-
cipal residence so long as the item of property claimed as exempt does
not exceed $500 in value.31? In most cases, a debtor will have few if
any items of personal property which will bring at least $500 at an

execution sale.318 To prevent abuse by debtors investing in valuable

315, Section 690.1.

316. See Independence Bank v. Heller, 275 Cal. App. 84, 79 Cal. Rptr.
868 (1969) (furniture worth over $22,000 held exempt); Newport
Nat'l Bank v. Adair, 2 Cal. App.3d 1043, 83 Cal. Rptr. 1 (1969)
{(furniture for l4-room apartment held exempt); Comment, Califor-
nia's New Household Goods Exemption and the Problem of Personal
Accountability, 12 Santa Clara Law. 155 (1972).

317. Section 8(a) of the Uniform Exemptions Act (1976) provides a
similar exemption.

318. The proposed law precludes an execution sale of property that is
exempt in a prescribed amount unless the amount bid exceeds the
total of the exempt value and any liens superior to the judgment
creditor’'s lien that are required to be satisfied. The $500 value
limitation in this provision of the proposed law does not exempt
proceeds when there is a sale as in the case of the motor vehicle
exenption. It is strictly a ceiling on the value of property that
may be claimed as exempt. If an item of property may be sold at an
execution sale for over $500, the proceeds are applied toward the
satisfaction of the judgment. :
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items and thereby insulating assets from creditors, items having a value
in excess of $500 would be nonexempt. Nonnecessary property would not
be exempt regardless of its vélue.

ATlimited exemption, not subject to the necessity standard, is
provided for jewelry, heirlooms, and works of art which in the aggregate
do not exceed $500 in value.31? This exemption is intended to protect
some items of relatively modest value that are likely to be of senti-

mental value without regard for their necessity.

Motor Vehicle

Existing law provides an exemption for ome motor vehicle with a
value, over all liens and encumbrances on the vehicle, not exceeding
$500.320

used car price guides customarily used by Californiaz automobile dealers

The wvalue of the wvehicle is required to be determined from

or, if not listed, by fair market value. If the debtor’s equity in the
motor wvehicle exceeds $500, it may be sold at an execution sale, but the
proceeds remaining after satisfaction of liens and encumbrances are
exempt in the amount of $500 for a period of 90 days.

Under the proposed law, a motor wehicle would be exempt if the
debtor's equity does not excead $1,000. The exemption for proceeds is
extended to proceeds from a voluntary sale or from insurance or other
indemnification received for the damage or destruction of the vehicle.321
Although permitting reference to used car guides, the proposed law would
not require such reference because other factors may be relevant, such
as in cases where the vehicle has been customized. The interest of the
debtor is protected by the exemption of proceeds and the prohibition of

an execution sale where no bid sufficient to satisfy liens and encum-—

brances and pay the debtor the amount of the exemption is received,.

319. Section 8(a)(3) of the Uniform Exemptions Act (1976) exempts
family portraits and heirlooms of particular sentimental value if
the value of the item does not exceed $5300 and Section 8(b) exempts
jewelry not exceeding $750 in aggregate value,

320. Section 690.2, Section 690.4 also provides an exemption for a
commercial motor wvehicle used in the debtor's trade, calling, or

profession,

321, Section 9(a) of the Uniform Exemptions Act {1976) provides a
similar exemption traceable for 18 months.

80



Tools of a Trade

Existing law provides an exemption for tools and other items,
including one commercial fishing boat and one commercial motor vehicle,
ordinarily and reasonably necessary for the use of the debtor in the
exercise of the trade, calling, or profession by which the debtor earns
a livelihood, to the maximum aggregéte actual cash value of $2,500 in

322

excess of liens and encumbrances on such items. The proposed law

continues this exemption and includes building materials for whigh
existing law provides a separate exemption in the amount of $1,000.323
The proposed law would also exempt proceeds from the sale or indemmifi-
cation for the loss, damage, or destruction of such items in the amount
of $2,500 for a period of 90 days after a voluntary sale or, in other

cases, after receipt of the proceeds or indemnification.32a

Health Aids
Existing law provides an exemption for prosthetic and orthopedic
appliances personally used by the debtor.325 This exemption is too

narrow326 and should be expanded to include health aids reasonably
necessary to enable the debtor or the spouse or dependents of the debtor
to work or sustain health.327 This provision would permit the exemption
of items such as a wheel chair for a person unable to walk to work, an
air conditionér for a person afflicted with asthma, or an elevator for a
person unable to climb stairs, but would not exempt a swimming pool,
sauna, bicycle, golf clubs, or gymnastic equipment merely beﬁause their
use is conducive to good health.

322, Sectiom 690.4.
323, Section 690,17,

324. Section 9{(a) of the Uniform Exemptions Act (1976) provides a
similar exemption traceable for 18 months. The 90 day limitation
on the protection of proceeds is the same as that provided by
Section 690,2(e) in the case of a motor vehicle.

325, Section 690,5.

326. "Prosthesis" is defined as the "addition to the human body of some
artificial part, as a leg, eye, or tooth.'" Webster's New Collegi-
ate Dictionary 678 (1956). '"Orthopedics" is defined as the "cor-
rection or prevention of deformities, esp. in children." Id. at
593, ‘ :

327. This provision is derived from Section 5{2) of the Uniform Exemp—
tions Act {1976).
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Deposit Accounts

Existing law provides exemptions for $1,000 in a savings and loan

association account328 and 51,500 in a credit union account.329 An ac-

count into which social security benefits are directly deposited 1s
protected from levy to the extent of $500 if there is one recipient and
5750 if there are two or more recipients, and is exempt to the extent

that additional amounts consist of social security payments.330 There
331

is no specific exemption for savings or checking accounts in banks.
There is no justifiable reason for distinguishing between deposit

332

accounts in different banking Institutions. Under the proposed law,

a deposit account in any financial institution and mnney333 are exempt
328. Section 690.7.
329, Fin. Code § 15406.

330. Section 690.30. Section 690.30 requires the judgment creditor to
initiate the exemption proceedings to determine whether nonexempt
amounts reside in the account. At the hearing, however, the judg-
ment debtor has the burden of proof. This provision, enacted by
1976 Cal, Stats. ch. 810, § 1, limits the application of the rule
in Phillips v. Bartholomie, 46 Cal. App.3d 346, 121 Cal, Rptr. 56
(1975), which held that a judgment debtor is not entitled to a
hearing before social security, AFDC, county welfare, and veterans
benefits in a bank account could be levied upon. Of course, such
benefits are exempt when a claim is made under general principles
regarding tracing of exempt benefits. See Philpott v. Essex County
Welfare Bd., 409 U.S. 413, 416-17 (1973) (disability benefits in
bank account); Kruger v. Wells Fargo Bank, Il Cal.2d 352, 367, 521
P.2d 441, __ , 113 Cal. Rptr. 449, _ (1974) (unemployment bene-
fits in checking account). Section 690.30 provides an additional
protection since it shields a certain portion of the account from
the reach of creditors without the necessity of making a claim of
exemption,

331, Exempt amounts may be traced into bank accounts under existing law.
See the discussion under "Tracing Exempt Amounts" infra.

332, A report by the State Bar Committee on Bebtor and Creditor recom-
mended consolidation of deposit account exemptions in 1967. See
Committee on Debtor and Creditor of State Bar of California, Mod-
ernization of Statutory Exemptions, 42 Cal. St. B.J. 869,
(1967).

333, The proposed exemption would also supersede Section 690.21 (prison-
er's trust fund exempt in amount of $40). Section 487.010(c)(7) in
the Attachment Law also provides an agpgregate exemption for deposit
accounts and money. '
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in the aggregate amount of $2,000. The proposed law would continue the
speclal procedural protections regarding accounts into which social
security benefits are directlf deposited and would clarify the procedure

for clziming additional amounts as exempt.334

Life Insurance

Existing law exempts benefitd growing out of life insurance in an
amount resulting from payment of a $500 annual premium and provides an

additional exemption in the same amount in favor of the insured's spouse

or minor children.335 ‘Certain types of group life insurance are com-

pletely exempt.336 Death benefits from a public entity or a private

337

retirement plan are alsc exempt. The life insurance exemption shields

benefits from the reach of creditors of the insured and of the benefi-

ciary.338 The exemption also protects a beneficiary under a credit

insurance policy.339

Consistent with the policy of protecting a minimal amount of prop-
erty necessary to support the debtor and the debtor's family, the pro-
posed law would substantially revise these exemptions. A creditor would
not be able to reach the cash surrender value of a policy. The proposed

law would, however, permit the creditor to_reach the loan wvalue of the
334, See the Comment to proposed Section 707.570 infra.

335. Section 690.9. The exemption also applies to endowment and annuity
policies. See Hing v. Lee, 37 Cal. App. 313, __ , 174 P. 356, _
(1918), Where there are multiple beneficiaries entitled to claim
the exemption, each beneficiary is entitled to assert an exemption
in proportion to the total proceeds of the policy. Jacksen v.
Fisher, 56 Cal.2d 196, 201, 363 P.2d 479, _ _, 14 Cal. Rptr. 439,

{1961).

336. Section 690.10; Ins. Code § 10213, This exemption does not apply
in certain cases. BSee Ins. Code §% 10203.5 (borrower and install-
ment purchaser groups), 10203.6 (credit union groups), 10203.8
(savings account depositors).

337. Section 690.18.

338. Holmes v. Marshall, 145 Cal. 777, 779~82, 79 P.2d 534, (1905).
339. Jackson v. Fisher, 55 Cal.2d 196, 199, 363 P.2d 479, s, l4 Cal.
Rptr. 439, (1961).
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policy to the extent it exceeds $5,000.340 The debtor should not be

forced to surrender the policy because the debtor may be uninsurable or
insurable only at a prohibitive premium.

The proposed law provides an exemption of benefits from a matured
life insurance, endowment, or annuity policy, or from death benefits in
an amount reasonably necessary for the support of the insured and the
spouse and dependents of the insured or decedent, if the benefits are
payable to a living insured or to a spouse or dependent of a living or
decedent insured.341 This exemption would protect benefits from credi-
tors of the insured as well as from creditors of the spouse or dependent
beneficiary. The proposed law would eliminate the arbitrary feature of

existing law which exzempts benefits to the extent represented by a §500
annual premium.342 The existing staundard can result in widely varying
exempt amounts depending upon the type of policy (e.g., straight life,
endowment, or annuity), the type of insurer (e.g., private, group,

industrial, govermment), the age of the insured when the policy was

taken out, and the length of coverage.3&3

340. Where the debtor has not claimed a dwelling exemption, the maximum
exempt loan value under the proposed law would be $15,000 in recog-
nition of the need to provide for housing.

341. Section é6(a)(4) of the Uniform Exemptions Act (1976) provides a
similar exemption.

342, This standard dates from 1868 when the life insurance exemption was
enacted. 1868 Cal. Stats. ch., 404, § 1, The first life insurance
exemption provision, the Verplanck Act enacted in New York in 1840,
also based the exemption upon the amount of the annual premium.
See Riesenfeld, Life Insurance and Creditors' Remedies in the
United States, 4 U.C.L.A. L. Rev. 583, 589 (1957). At the time
such exemptions were first enacted, life insurance was used to
provide support for the family of the deceased. Today, a majority
of payments under life insurance policies are made to policyhold-
ers. See Institute of Life Insurance, Life Insurance Fact Book
*77, at 49-50 (1977); Vukowich, Debtors' Exemption nghts 62 Geo.
L.J. 779, 810 & n.183 (1974).

343. For example, the exempt benefits deriving from a $500 premium
amounted to $113,200 in Jackson v. Fisher, 56 Cal.2d 196, 363 P.2d
479, 14 cal. Rptr. 439 (1961) (%883 annual premium on $100,000
policy with double indemmnity clause), and $8,900 in California
United States Bond & Mort. Corp. v. Grodzins, 139 Cal. App. 240, 34
P.2d 193 (1934) (5558 annual premium on $10,000 policy).
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Retirement Benefits

Existing law exempts retirement plan benefits both before payment,

when no claim is required to be made, and after payment, when the

exemption must be claimed.344 The exemption does not apply, however,

345

against a judgment for child or spousal support. The proposed law

would continue the substance of this exemption.

Disability and Health Benefits

Existing law provides several exemptions for benefits from a dis-
ability or health insurance policy or program. Disability or health
insurance benefits are exempt to the extent represented by a $500 annual
prem:lum.346 Money of a fraternal organization used to pay sick benefits
to members of the organization is exempt in the amount of $500.34?
Money paid by a fraternal benefit society is exempt before and after
payment.348 Disability benefits under a retirement plan are exempt to
the same extent as other retirement benefits.349

Under the proposed law, disability énd health benefits, before
payment, are not subject to the enforcement of a money judgment and,
after payment, are exempt. This exemption would not apply where the
creditor provided health care concerning the condition for which the

benefits are collected.

344, Section 690.18. This exemption covers pensions, annuities, and
retirement, disability, death, or other benefits from'a'public
entity and money held or paid by a private retirement plan, union
retirement plan, or profit-sharing plan designed and used for
retirement purposes.

345, Section 690.18. See the discussion under "Exception for Judgments
for Spousal or Child Support" infra.

346. Section 690.11. PFor a discussion of tying the exemption of insur-
ance benefits to the amount of the premium, see the discussion
under "Life Insurance" supra. '

347. Section £90.13.

348, Section 690.14.

349. Section $90.18. See the discussion under "Retirement Benefits"

supra.
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Damages for Personagl Injury

Existing law provides an exemption for insurance benefits for

331 but does not exempt settlements or awards for the

injurgf50 or death
bodily injury of the debtor. The proposed law provides an exemption for
a settlement or award arising out of the bodily injury of the debtor to
the extent necessary for the support of the debtor and the spouse and

352 This exemption would not apply when the

dependents of the debtor.
creditor provided health care for the bodily injury for which the set-

tlement or award was made.

Wrongful Death Awards

Existing law does not exempt wrongful death settlements or awards.
The proposed law would exempt settlements and awards arising out of the
wrongful death of a person of whom the judgment debtor was a spouse or a

dependent to the extent reasonably necessary for support.353

Unemployment Benefits and Contributions, Strike Benefits

Under existing law, contributicns of employees and employers to

unemployment programs, and benefits from such programs, prior te pay-

354
ment, are exempt without making a claim, After payment, these bene-

fits are exempt if a claim is made.355 The proposed law would continue

the substance of this exemption and would also provide a similar exemp-

tion for strike benefits paid to a union member.
350. Section 690,11 {disability and health insurance}.
351, Sections 690.9 (life insurance), 690.10 {(group life insurance).

352. Section 6(a)(3) of the Uniform Exemptiong Act (1976) provides a
similar exemption,

353, Section 6(a){3) of the Uniform Exemptions Act (19?6) provides a
similar exemption.

354, Sections 690.13 ($500 used by fraternal organization as unemploy-
ment benefits for members), 690.16 (contributions to the Unemploy-
ment Compensation Disability Fund and the Unemployment Fund),
690.175 (state and federal-state benefits and payments under a plan
or system established by an employer for employees generally or
for a class or group of employees for the purpose of supplementing
unemployment compensation benefits), 690.18(b) {contributions and
reimbursement for benefits teceived under Unemployment Insurance
Code by govermment employees); Unemp. Ins. Code §§ 988 (incor-
porating Section 690,16), 1342 (incorporating Sections 690.175,
69G,138),

355. See Sections 690.13, 690;1?5.
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Aid

Existing law provides a complete exemption for aid given under a
public assistance program356 and for aid from a fraternal benefit soci-
ety.357 Under the proposed law, these exemptions are combined and the
protection is extended to aid of the same nature given by a charitable

organization.

Relocation Benefits

Under existing law, relocation benefits for displacement from a
dwelling owned or rented by the debtor are exempt without filing a
claim.358 Under the proposed law, once the benefits have been paid, an
exemption claim must be made since it is necessary for the debtor fo

trace the funds to their source in order to qualify for the exemption.

Cemetery Plot

Existing law exempts a debtor's cemetery lot, not exceeding one-
quarter of an acre and, in the case of a religlous or benevolent asso-
5
ciation or corporation, not exceeding five acres.3 9 The proposed

exemption provision incorporates a definition of “plot" which includes
360

graves, crypts, vaults, and niches, whereas existing law specifically

applies only tc land to be used for burial purposes and fixtures. The
proposed law exempts a cemetery plot for one person. The proposed law

361 from enforcement of a money judgment.

also protects a family plot
Land which is held for the purpose of sale as cemetery plots would be

nonexempt as under existing lzsrwr.a"f“2 The five-acre limitation on the

35h. Section 690.1%9. Before payment, the aid is exempt without making
a claim; after payment, a claim of exemption must be made.

357. Section 690,14, This exemption mist be elaimed.
358. Section 690,.8a.

359, Section 690,24,

360, See Health & Safety Code § 7022.

361. For provisions concerning family plots, see Health & Safety Code
§§ 8650-8653,

362. Section 690.24, The proposed law would also continue portions of
Section 690.24 which provide that property dedicated as a cemetery
is not subject to enforcement of a debt due from an individual
owner of a plot and that money from the sale of unused cemetery
lands is not subject to enforcement of a money judgment 1f used for
the purposes specified in Health and Safety Code Section 7925,

—§7



exemption for religious or benevolent associations or corporations is

unnecessary and is not continued in the proposed law.

Church«Pews

Existing law exempts pews In churches and meetinghouses used for
religious purposes and owned by the debtor.363 The proposed law does
not continue this exemption because it is cbsolete, the practice of

364

member ownership of pews having generally ceased.

Applicability of Exemptions

It is Implicit under existing law that property which is exempt
From execution is also exempt from other procedures for the enforcement
of a money judgment.365 This prineiple is made explicit in the proposed
law, and provisiocns for the determination of exemption clalms are in-

cluded in the special procedures for enforcement of money judgments

where appropriate.366

363. Section 690.25.

364, See 6 J. Weinstein, H. Korn, & A, Miller, New York Civil Practice
Y 5205.15 (rev. 1976).

365. Section 690(a) provides that the property mentioned in Sections
690,1-690.292 is "exempt from execution." Section 690.31 exempts a
dwelling house from "execution" and Civil Code Section 1240 pro-
vides that a homestead is "exempt from execution or forced sale."
Section 690.50(i) provides that the judgment rendered in exemption
proceedings thereunder is "determinative as to the right of the
creditor . . . to subject the property to payment or other satis-
faction of his judgment." Section 710(c) incorporates Section
$90.50 for the determination of exemption claims concerning money
owed to the debtor by a public entity. Sectlon 719 provides that

the court in supplementary proceedings may order the application of
property "not exempt from execution" toward the satisfaction of the

judgment. Section 690.51 incorporates Sectiom 690,50 for the
determination of exemption claims when property is levied upon
pursuant to certain warrants or notices of levy for the collection

of tax liability. Section 302(c) of the Consumer Credit Protectiom

Act, 15 U.S.C. § 1672(e) (1970), defines garnishment to mean "any
legal or equitable procedure through which the earnings of any
individual are required to be withheld for payment of any debt.”

366. See the discussion under "Special Procedures for the Enforcement of

Money Judgments" infra.
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The principle that exemptions do not apply where the judgment is
for the purchase price of the property involved or is for the fore-
closure of a lien on thé property36? {other than a lien created in the
course of enforcing a general money judgment) is continued in the
proposed law, )

The proposed law also makes clear that exemptions atre to be deter-
mined and applied under the circumstances existing when the exemption
claim is made. This provision is intended to reject the holding in
| 368 ihich held

that the portion of life insurance benefits which exceeded the exempt

California United States Bond & Mortgage Corp. v. Grodzins

amount at the time they were received was "earmarked" for creditors even

though the amount of benefits remaining at the time they were levied
upon was less than the amount protected by statute.369 Exemption laws
are intended to protect an amount of property sufficient for the support
of the debtor and the debtor's family at the time it is needed, i.e.,
when the creditor attempts to enforce the judgment. The question of

exemption of property does not arise until the creditor seeks to reach

the property and apply it toward the satisfaction of a judgment.3?0

367. See Civil Code § 1241; Code Civ. Proc. §§ 690.28, 690.31, 690.52;
Willen v. Willem, 121 Cal. App. 351, __ , 8 P.2d 942, __  (1932)
(lien on insurance policies created by court order in proceedings
to enforece alimony award foreclosed by execution}.

368. 139 Cal. App. 240, 34 P.2d 193 (1934).

369. In Grodzins, the surviving wife received $10,000 in life insurance
benefits, deposited $5,000 in a savings and loan account, and spent
the remainder for the support of herself and her minor children.
Under the exemption in effect at the time, approximately $8,900 of
the $10,000 would have been exempt if the creditor had levied upon
the funds immediately. The creditor was permitted to reach 51,100
of the remaining $5,000, The result could have been more detri-
mental since, if the lump-sum originally received at some remote
time before levy had been 518,000, for example, and the wife had
gpent $9,000 of it before levy, the creditor would have bzen able
to apply the remaining $9,000 to the judgment.

370. Medical Fin. Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86
P.2d 159, __ (1939). This case involved the garnishment of wages
at a time when one~half of the earnings received during a 30-day
period were exempt. The debtor had already received some earnings
and the creditor argued that those earnings should be counted
toward the exemption, leaving the remainder earned during the 30-
day period subject to levy in the amount of one-half of the total.

" The court held that only one-half of the particular paycheck could

be garnished.
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Retroactive Application of Exemptions

Decisions of state and federal courts in California have consis-
tently held that the grant of 2 new or increased exemption for property
sought® to be applied to the satisfaction of a contractual obligation
incurred before the change in the exemption would violate the Contract
Clause of Article 1, Section 10, of the United States Constitution and
of Article 1, Section 9, of the California Constitution.3?l This rule
is also applied in bankruptey cases with the result that the debtor 1is

restricted to the exemptions in effect at the time of the earliest of

the scheduled debts.?'?2

Decisions in this area during the last forty years have almost

completely ignored the gradual erosion of the rigid application of the
Contract Clause by the United States Supreme Court.3?3 California deci-
sions concerning the retroactive application of statutory provisions iIn
other areas of the law, such as community property and sovereign im-
munity, have engaged in a modern and more sophisticated analysis of the

constitutional issues and found no constitutional impediment to retro-

active application.374 Recent decisions in at least two other states

371. See In re Rauer's Collection Co., 87 Cal. App.2d 248, 253-54, 196
P.2d 8 803 {1948} {increase in homestead exemption); Daylin
Medical & Surgical Supply, Inc. v. Thomas, 69 Cal. App.3d Supp. 37,
41-42, 137 Cal. Rptr. 826, (1977} {(extension of time for
claiming homestead exemption); Smith v, Hume, 29 Cal., App.2d Supp.
747, 749, 74 P.2d 566, _ (1937) (new motor vehicle exemption);
Medical Fin. Ass'n v, Wood, 20 Cal. App.2d Supp. 749, 751, 63 P.24
1219, __ (1936) (new motor vehicle exemption); In re Fox, 16 F.
Supp. 320, _ (S.D. Cal., 1936) (motor vehicle exemption); The
Queen 93 F. 834, _ (N.D. Cal. 1899) (seamen’s earnings exemp-
tion}.

372. See England v. Sandersom, 236 F.2d 641, 643 {9th Cir. 1956), rev 'g
In re Sanderson, 134 F. Supp. 484, 485 (N.D. Cal. 1955); In re
Towers, 146 F. Supp. 882, 885-86, aff'd sub nom. Towers v. Curry,
247 F.2d4 738, 739 (9th Cir. 1957).

373. See Home Building & Loan Ass'n v. Blaisdell, 290 U.S. 398,
(1934) (upholding the Minnesota Mortgage Moratorium Law); City of

El Paso v. Simmons, 379 U.S. 497, _ (1965).

374. See, e.g., Robertson v. Willis, 77 Cal. App.3d 358, 367-69, __
Cal. Rptr, . (1978) {(community property}; In re Marriage of
Bouquet, 16 Cal.3d 583, 546 P.2d 1371, _ , 128 Cal. Rptr. 427,

(1976} {community property), Flournoy v. State, 230 Cal. App. 2d
520, 530-37, 41 cal. Rptr. 190, ___ (1964) (sovereign immunity).

These cases have applied a balancing approach, relying heavily on
the analysis developed in Hochman, The Supreme Court and the Con-
stitutionality of Retroactive Legislation, 73 Harv. L. Rev. 6592
(1960}, See also Reppy, Retroactivity of the 1975 California
Community Property Reforms, 48 So. Cal. L. Rev. 977 (1975).
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have recognized the erosion of the Contract Clause and upheld retroac-

375 Most

376

tive application of increased exemption to preexisting debts.

commentators also urge the views set forth in these recent decisions.

The proposed law would determine an exemption under the law in ef~

377 This principle furthers

fect at the time the exemption is claimed.
the policy of the exemption laws—-to provide the debtor with sufficient
assets to remain self supporting and to avoid making the debtor a charge
upon the state. Increased or new exemptions are generally enacted to
take account of inflation or to recognize the impoxtance of new forms of
assets. This intention is defeated if the fortulty of the time of
contract or tort liability determines the applicable exemption. Tort

creditors clearly do not have any reliance imterest in exemptions in
effect at the time liability arises. It is highly doubtful that general
contract creditors have a significant vested interest in exemptions in
effect when the contract is executed. The debtor’s financial status at
the time a contract is executed is certainly an important consideration
to the creditor, but there is no guarantee that the assets listed in the
statement will not be transferred or exhausted before a default occurs.
The creditor may also be protected by insisting on security for the

obligation.

375. See Wilkinson v. Carpenter, 277 Or. 557, _ , 561 P.2d 607,
(19?7) {application of homestead exemption in effect -at time of
sale); Hooter v. Wilsom, 273 So.2d 516, 521-22 (La. 1973} (wage
garnishment exemption}; Ouachita Nat'l Bank v. Rowan, 345 So.2d
1014, _ (La. Ct. App. 1977) (homestead exemption); Natchitoches
Collections, Inc., v, Gorum, 274 So.2d 449, ___ (La. Ct. App. 1973)
{homestead exemption).

376. See, e.g., Countryman, For a New Exemption Policy in Bankruptcy, l4
Rutgers L Rev. 678, 726=32 (1960); Reppy, Retroactlvity of the
1975 California Community Property Reforms, 48 So. Cal. L. Rev.
977, 1120 n.470 (1975); Comment, The Contract Clause and the
Constltutlonallty of Retroactive Application of Exemption Statutes:
A Reconsideration, 9 Pac. L.J. 889 (1978); Note, Bankruptcy
Ekemptions: Critigue and Suggestions, 68 Yale L.J. 1459, 1471-72
(1959); Comment, Contract Clause Prevents Exemption Change, 1
Stan. L. Rev. 350 (1949). Similarly, Section 23(b) of the Uniform
Exemptions Act {1976) would apply exemptions retroactively. See
also In re Towers, l46 F. Supp. 882, 885 n.2 (N.D. Cal. 1956).

377. The proposed law would alsc provide that contracts are made in
recognition of the power of the state to alter or make additions teo

exemptions. See Wilkinson v, Carpenter, 277 Or. 557, __ , 561 P.2d
607, 610-11 (1977); Hooter v. Wilson 273, So.2d 516, 521-22 (La.
1973).

-9~



The incremental increase of the amount of exemptions is necessary

to take account of inflation.:i-‘?8

Under current econcmic conditions,
inflation is much more a certainty than the expectation that the debtor
will hi#%e nonexempt assets that were listed in a financial statement,

To the extent that exemptions are increased to take account of infla-
tion, creditors should not be heard to complain that vested rights are
being abrogated so long as the remedies for enforcement of judgments
remain in force and debtors as a class may not protect any significantly

different proportion of their assets.

Exception for Judgments for Spousal or Child Support
379

Under existing law, the standard exemptions of earnings and re-

tirement benefits380 do not apply where the woney judgment being en-

forced is for child or spousal support. The proposed law would extend

381

this exception to all exemptions. Since a major purpose of exemption

laws is to protect an amount of property sufficient for the debtor teo

support dependents, it makes no.sense to protect the debtor's property
from a judgment for the support of those dependents. Whera the debtor
has a family from a neW'marriage, the court would be empowered to make
an equitable division of the property that takes into account the needs

of all the persons the debtor is required to support.382

378, See the discussion under "Automatic Adjustment of Exempt Dollar’
Amounts” infra.

379. Section 723.052 [enacted by 1978 Cal. Stats. ch. 1133] provides an
exemption for one-half of the debtor's earnings where a support
order is enforced. This exemption preempts the less restrictive
federal provision. See 15 U.5.C.A. § 1673(b)(1) (Supp. 1978).

380, Section 690.18.

381. Section 10 of the Uniform Exemptions Act (1976) provides a similar
exception, Under the proposed law, the spouse or dependent would
not be able to reach property which is not subject to the enforce=-
ment of a money judgment, but only that which is desecribed as

exempt.

382, This codifies the holding in Rankins v. Rankins, 52 Cal. App.2d
231, 234-35, 126 P.2d 125, (1942).
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Exception for Welfare Payment Reimbursement

Existing law provides that the debtor is entitled to a more limited

set of "exemptions against a claim by a county for reimbursement for

county ald used to support the debtor than is available against claims

383

of creditors generally. This exception to the standard exemptions is

not continued in the proposed law because it is constitutionally suspect

under the equal protection clause.384

Exemption Rights of Married Debtors

The interrelation between the creditor's remedies and exemption
laws, community property laws, and other laws pertaining to the manner
of holding title to property is complicated and sometimes inconsistent.
Genetrally, only the property of the judgment debtor may be applied
toward the satisfaction of a meney judgment. Thus, if the judgment
debtor is a jolnt tenant, only the interest of the judgment debtor may
be reached.385 However, if one spouse is a judgment debtor, the commu-

nity property, in which the spouses have equal interests,386

ally liable for the satisfaction of the judgmen_t387 and, if the debt was

is gener-

383. See Section 690.19; Welf. & Inst. Code § 17409. Welfare and Insti-
tutions Code Section 17409 provides the following exemptions in
such cases: $50 in cash, personal effects and household furniture
with a value of $500, a cemetery plot, $500 placed in trust for
funeral expenses, insurance policies with a cash surrender value of
3500, and relocation assistance benefits.

384, Cf. James v, Strange, 407 U.S. 128 (1972) (Kansas statute imposing
liability on indigent defendant for costs of counsel provided the
defendant and denying exemptions available to other judgment
debtors held unconstitutional).

385, See In re Rauer's Collection Co., 87 Cal. App.2d 238, 259, 19 P.2d
803, __ (1948); Russel v, Lescalet, 243 Cal, App.2d 310, 312, 56
Cal. Rptr. 399, _ (1967); 5 B. Witkin, California Procedure
Enforcement of Judgment § 13, at 3393 (2d ed., 1971).

386, Civil Code § 5105,

387. Civil Code §§ 5116, 5120, 5122, 5125; see D. Reith, California Debt
Collection Practice Supplement 176~77 (Cal. Cont. Ed. Bar 1976).
Either spouse has management and control of the community property
with certain exceptions. Civil Code § 5125(a). It has been de-
clared by the Legislature that the "liability of community property
for the debts of the spouses has been coextensive with the right to
manage and control community property and should remain so." 1974
Cal. Stats. ch. 1206, § 1. It seems fairly certain, however, that
community business property that is subject to the scle management
and control of one spouse pursuant to Civil Code Section 5125(d) is
liable for the debts of the nonbusiness spouse. See H. Verrall,
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incurred for necessaries of life after marriage, the separate property

of the nondebtor spouse may also be reached.388

A_npondebtor spouse'is clearly entitled to prevent property that 1is

not liable under the community property laws from being applied toward

389

the satisfaction of the judgment.™ If only one spouse is a Jjudgment

debtor and the separate property of the nondebtor spouse has been levied

upon, the nondebtor spouse has been permitted to seek the release of the
property through the third-party claims procedure.390
The generally stated policy underlying the exemption laws is to

protect an amount of property sufficient to support the debtor and the

391

debtor's family. It is eclear that, if only one spouse is the debtor,

the spouses may reduce the amount of property available to satisfy the

Cases and Materials on California Community Property 396-97, 401
(3d ed. 1977); Comment, The Implications of the New Community
Property Laws for Creditors' Remedies and Bankruptey, 63 Calif. L.
Rev. 1610, 1628-34 (1975).

388. Civil Code § 5121. Resort mmst first be had to commnity and
quasi-community property. See Civil Code § 5132; Reppy, Retro=—
activity of 1975 California Community Property Reforms, 48 So. Cal.
L. Rev. 977, 1033 n.174 (1975).

389. Where a spouse's separate property is sought to be applied to the
debt of the other spouse incurred for necessaries pursuant to the
liability provided in Civil Code Sections 5121 and 5132, the
spouse whose separate property is sought to be reached mist be made
a party to the action for the purpose of obtaining a limited
personal judgment. Credit Bureau of Santa Monica Bay Pist., Inc.
v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr. 538, 542
(1971).

390. Sherwood v. Cornfield, 216 Cal. App.2d 364, 369, 31 Cal. Rptr. 264,
267-68 (1963); Adler v, Blair, 169 Cal. App.2d 92, _ , 336 P.2d
971, (1959); Spear v. Farwell, 5 Cal. App.2d 111, 112, 42 P.2d
391, —_ (1935). In one case, a third-party claim was filed on the
basis that the husband's wages were exempt because the wife's debt
for necessaries was incurred before marriage, making the exception
to the wage garnishment exemption inapplicable. White v. Gobey,
130 Cal. App. Supp. 789, 790-91, 19 P.2d 876, ___ (1933). See the
discussion under "Third Party Claims" infra.

391. See Bailey v. Superior Court, 215 Cal. 548, 554, 11 P.2d 865, 867
(1932).
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judgment by holding it in joint tenancy rather than as community prop-
erty.392 Existing law, however, provides no general rule governing
whether joint debtor spouses may each claim exemptions in community or
separaig property, or whether a nondebtor spouse may claim an exemption
in community property (or in separate property in the case of a debt for
necessarles). )

In general the availability or amount of an exenption does not
appear to depend upon whether the debtor is married or has any depend-
ents. There are several exceptions:

(1) A head of a family may select a homestead not exceeding $40,000
in value, whereas any other person under 65 years of age may select a
homestead of only $25,000 in value, 2>

(2) Household furnishings, wearing apparel, and the like, are
exempt to the extent "ordinarily and reasonably necessary to, and per-

w394

sonally used by, the debtor and his resident family. This exemption

specifically takes into account the needs of the debtor's spouse and
dependents and should not vary depending upon whether ome or both spouses

are liable on the judgment.

392, See Siberell v. Siberell, 214 Cal. 767, 772-74, 7 P.2d 1003,
(1932), In re Raver's Collection Co., 87 Cal. App.2d 248, 257 196
P.2d 803, {(1948); 7 B. Witkin, Summary of California Law
Community Property § 48, at 5139 (8th ed. 1974). It should be
noted, however, that a transfer of a debtor spouse's interest in
property to the nondebtor's spouse, such as by way of changing
community property to separate property, is voldable as a fraud-

ulent conveyance. See Wikes v. Smith, 465 F.2d 1142, {9th Cir.
1972); Gould v. Fuller, 249 Cal. App.2d 18, 24-27, 5? Cal. Rptr.
23, {1967).

393. Civil Code § 1260 {declared homestead); Code Civ. Proec. §§ 650.3
(mobilehomes and vessels), 690,31 (claimed dwelling). A person
aged b5 is entitled to the same exemption as a head of a family.
Civil Code Section 1261 provides that a head of a family includes
husband and wife when the claimant is married and any person who
regides with and cares for or maintains certain relatives. A
homestead may be selected from community property, quasi-community
property, property held by the spouses as tenants in common or in
joint tenancy, or separate property. ©Civil Code § 1238,

394. Section 690.1.
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(3) The exemption of earnings from garnishment depends in part on
355

amounts withheld pursuant to the tax withholding laws and conse-

quently is affected by the number of deductions the wage earner claims.
However, the federal restrictions on wage garnishment permit a creditor

to reach a larger amount of earnings where the debtor claims a greater

396

number of tax withholding deductions. The additional hardship exemp-

tion is based upon the amount "necessary for the use of the debtor or

the debtor's family residing in this state and supported in whole or in

w397

part by the debtor. It may also be assumed that, if both spouses

are liable on the judgment, the garnishment of each spouse's wages is
restricted by the federal law.

(4) The life insurance exemption is doubled in favor of the spouse

of the insured.398

{5) The automatic exemption for deposit accounts into which social
security benefits are directly deposited is increased from $500 to 5750

where two or more depositors to the account are designated payees of the

benefits.399

(6) The exemption for savings and loan accounts is specifically

stated to be a maximum of $1,000 "per person, whether the character of

395, See Consumer Credit Protection Act § 302{(b), 15 U.S.C. § 1672(b)
{1970) {(defining "disposable earnings" which provide the basis for
determining the amount subject to garnishment, as the amount

remaining after the deduction of any amounts required by law to be
withheld).

396. This is so because a wage earner claiming more withholding de-
ductions will have a larger disposable income at the same level of
earnings than a wage earner claiming fewer deductions., The federal
formula permits garnishment of all of the debtor's disposable
weekly earnings that exceed 30 times the minimum wage but that do
not exceed 40 times the minimum wage or, when the earnings exceed
40 times the minimum wage, 25% of the total amount of disposable
earnings. See Consumer Credit Protection Act § 303(a), 15 U.S.C.

§ 1673(a) (1970).

397. Section 690.6(b).
398. Section 690.9(b).

399, Section 690.30(a).
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nd00 gy o meaning of this provi-

the property be separate or community.
sion is unclear and it has not been interpreted by the courts, It might
be read to permit both spouses, whether jointly liable or not, to claim
exemptions. It might mean that only debtor spouses may claim an exemp—-
tion (if the view is taken generally that only debtors may claim exemp-
tions) and that, in the case of a joint account, the levy severs the
joint tenancy and thus preserves the separate half interest of the
nondebtor spouse. .

{(7) On the other hand, the motor wvehicle exemption appears to
protect only one vehicle registered in the debtor's nama,‘l'i01 apparently
without regard to the nature of title.402

The Commission has retained a consultant to study this problem in
greater detail and make suggestions for its resolution. The nature of
the Commission’s final recommendation in this area awaits preparation

and consideration of the consultant's study.

Tracing Exempt Amounts

An exemption for money derived from a particular source, such as
retirement or life insurance benefits, is illusory if the exemption is
lost when the benefits are deposited in a bank or held in the form of a
check or cash. Presently, case law and, to a limited extent, statutory

law, recognize the right of a debtor to trace exempt amounts through a

change in form.ao3 The proposed law contains a general provision which

400. Section 690,7(b). The exemption for credit union accounts does not
have this feature. Fin. Code § 15406,

401, Section 690.2(d).
402, See Veh. Code §§ 4150.5, 5600.5 (coownership of motor vehicle).

403. See, e.g., Sections 690.18(a) (pension benefits exempt in debtor's
possession and when deposited), 690,30 {direct deposit of social
gsecurity payments); Kruger v. Wells Fargo Bank, 11 Cal.3d 352, 367,
521 P.2d 441, _ , 113 Cal. Rptr. 449,  (1974) (unemployment
benefits in checking account); Holmes v. Marshall, 145 Cal. 777,
782-83, 79 P. 534, _ (1905) (life insurance benefits deposited in
bank account); Bowman v, Wilkinson, 153 Cal App.2d 391, 395-96, 314
F.2d 574, {(1957) (life insurance check converted to cashier's
check and EEEbsited in attorney's trust account); Philpott v. Essex
County Welfare Bd., 409 U.S5. 413, 416-17 (1973) (disability bene-
fits in bank account); Porter v. Aetna Cas. & Sur. Co., 370 U.S.
159, 162 (1962) (vetervans' benefits in savings and loan account).
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would permit the judgment debtor to trace exempt amounts through deposit
accounts and in the form of cash and the equivalent of cash, including
cashier's checks, certified checks, and money orders. This tracing
prdvis}pn would apply to relocation, life insurance, retirement, unem-
ployment, disability, health, social security, and veteran's benefits,
worker's compensation, aid, and proceeds from the sale of or indemnifi-
cation for a dwelling, a motor vehicle, and tools of a trade.4 Con—
sistent with the general burden on the debtor to claim exemptions.405
the debtor would have the burden of tracing the exempt amount. -Tracing
would be accomplished by the lowest intermediate balance principle406
unless the judgment debtor could show that some other method would be

more appropriate under the circumstances of the case,

Automatic Adjustment of Exempt Dollar Amounts

Exemptions subject to dollar amount limitations have the virtue of
certainty and prevent the abuse that arises where specific items are
exempt without value limits. Legislatures have typically been slow to
adjust exemptions in response to changes in the value of the dollar.ﬁo?
For example, the exemption for an account in a savings and loan associa-
tion*08 was set at $1,000 in 1901, 409

ly seven times as wmuch in 1901 as it is now,

The dollar was worth approximate-

410 yet the amount of the

exemption remains unchanged. The credit union account exemption“1 was

404. The opportunity to trace exempt proceeds from the sale of a dwell-

ing would be limited to six months and from the sale of 2 motor
vehicle or tools to 90 days.

405, See Section 690.50(i).

406, See Republic Supply Co. v. Richfield 0il Co., 79 F.2d 375, 379 (9th
Cir. 1935) {(determination of lowest intermediate balance).

407. See Countryman, For a New Exemption Policy in Bankruptcy, l4
Rutgers L. Rev. 678, " 683 {1960}; Joslin, Debtors’ Exemption Laws:
Time for Modernizatlon, 34 Ind. L.J. 355 356 (1959).

408, Sectiom 690.7.

409. 1501 Cal, Stats. ch., 28, § I (then building and locan associations).

410, See Bureau of Census, Historical Statistics of the United States,
Table E-183, at 212, (1975) [hereinafter cited as Historical
Statisties]. Bureau of Census, Statistical Abstract of the United
States: 1976, Table No. 708, at 439 [hereinafter cited as Statis-
tical Abstract].

411, Fin. Code § 15406.
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raised to $1,500 in 1939‘“2 when the dollar was worth approximately four

413 414

times as much. The life insurance exemption was set at the
amount of benefits represented by a $500 annual premium in 1868&15 when
the dollar was worth approximately six times what it is today.416 Less

dramatic but still significant disparities have occurred in exemptions

such

as the motor wehicle exemption which has been frequently amended
e 417

since its original enactment in 1935. The protection of a motor

vehicle in which the debtor has no more than $500 equity, established in

1972,

has been significantly eroded because by 1976 the average:'price of

new cars had risen over 20%Z and the average price of used cars had risen

over 40 percent,

418

The proposed law provides for the automatic adjustment of the

dollar amount of exemptions based upon changes in the consumer price

index.

419 The change would be made at two-year intervals if the in~

crease or decrease in the consumer price index over that time was at

412,

413,

414,
415,

416.

417.

413,

419.

1939 Cal, Stats. ch. 9653, § 2.

See Historical Statistics, supra note 410, Table E-135, at 210;

Statistical Abstract, supra note 410, Table No. 708, at 439,
Section 690.9,
1868 Cal. Stats. ch. 404, § 1,

Historiéal Statistics, supra note 410, Table E-183, at 212; Sta-
tistical Abstract, supra note 410, Table No. 708, at 439.

1935 Cal. Stats, ch. 723, § 24. The motor vehicle exemption at
first protected a vehicle valued at §100, regardless of the extent
of the debtor's equity. This limit was raised to $250 in 1949 and
to 3350 in 1959. 1In 1967 the debtor's equity was protected in the
amount of $350 so long as the vehicle was not worth more than
$1,000. The equity exemption was raised te $500 in 1972 and in
1976 the value limitation was repealed. See 1949 Cal. Stats. ch.
628, § 1; 1959 Cal. Stats. ch. 1474, § 1; 1967 Cal. Stats. ch.
1241, § 1; 1972 Cal. Stats. ch. 744, § 1; 1976 Cal. Stats. ch.
1210, § 2. )

Statistical Abstract, supra note 410, Table No. 709, at 440,

Cost of living adjustment provisions are contalned in the Uniform
Consumer Credit Code § 1.106 (1974 version) and the Uniform Exemp-
tions Act § 2 (1976) and in several California statutes. See Gov't
Code § 9360.9 (legislative retirement system), 21221(c) (public
employees' retirement benefits), 31870 (county employees' retire-
ment benefits), 82001 (campaign spending limits); Welf. & Inst.
Code §§ 11453 (AFDC payments), 12201(i) (aged, blind, and disabled

payments) .
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least 10 percent of the index on the operative date of the proposed
law.420 The Judicial Council would be given the responsibility of
calculating the change and adopting a rule anmouncing the change. The
revised amount would apply to any claims made when the change is 1in
effect. This has the effect of measuring the amount of the exemption
from the time it is claimed rathet than from the time the exemption was

enacted.

Procedure for Claiming Exemptions After Levy

Existing law provides a detailed procedure through which exemptions

421 The debtor or the debtor's agent may,

may be claimed and determined.
within 10 days after property has been levied upon, claim an exemption
by filing an affidavit with the levying officer; otherwise the exemption
is waived and the property will be applied toward the satisfaction of
the judgment.422 If the debtor files an affidavit, the levying officer
immediately serves it on the judgment creditor along with a notice that
the property will be released unless the creditor files a counteraffida-
vit with the levying officer within five days after the debtor's affida-
vit is served. The creditor is also required to serve a copy of this
counteraffidavit on the debtor and.file proof of service with the levy-
ing officer. Once the counteraffidavit is filed, either party is per-
mitted to make a motion for an order determining the exemption claim
within five days after the filing of the counteraffidavit. The hearing

is required to be held within 15 days after the motion is made unless a

420. For examples of the operation of this section, see the Comment to
Section 707.200 in the Proposed Legislation infra.

421. Section 690,50; see generally 5 B. Witkin, Califernia Procedure
Enforcement of Judgment §§ 88-92 (2d ed, 1971 & Supp. 1977).
Special procedures are provided for determining certaln exemptions.
See Sections 690,30 (deposit account Into which social security
benefits directly deposited), 690.31 (dwelling exemption).

422, Section 690{(a). Some exemptions are not subject to waiver, See,
e.g., Section 690.6(b) (portion of earnings not subject to garnish-
ment), 690.15 (worker's compensation benefits prior to payment),
690.19 (aid under public assistance program prior to payment),

Smith v, Rhea, 72 Cal, App.3d 361, 370-72, Cal. Rptr. ,
(1977) (ezempt portion of proceeds from execution sale of motor
vehicle). : .
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continuance is granted. The moving party must give at least five days'
notice of the hearing to the other party and to the levying officer. 1If
no motion is made within five.days after the counteraffidavit is filed
or if The levying officer is not served with notice of the hearing
within 10 days after such filing, the property is required to be re-
leased to the debtor. At the hearing the debtor has the burden of
proof. The affidavit and counteraffidavit are filed with the court by
the levying officer and constitute the pleadings of the parties, subject
to the power of the court to permit amendments. The court may élso
permit the production of other evidence. At the conclusion of the
hearing, the court determines the exemption and makes any necessary
orders for the disposition of the property.

The proposed law would make several changes in this procedure.423
Since the debtor may not receive notice of levy for some time after levy
has occured,424 the 10-day period within which the claim of exemption
must be filed with the levying officer runs from the date notice of levy
is mailed or delivered to the judgment debtor. The five-day period for
filing the counteraffidavit should be increased to 10 days, but this
period should not be extended where the claim of exemption is served on
the creditor by mail.425 As a condition of claiming an exemption for a
motor vehicle, heirlooms, works of art, jewelry, or tools of a trade,
the debtor shculd be required to describe other property of the same
type for which an exemption is not claimed. Similarly,, whére the
debtor elaims an exemption for deposit accounts and money or for the
loan value of an insurance policy, the debtor should describe all other
such funds. This will enable the ecreditor t¢ cbtain information regard-
ing other property of the debtor and will help achieve the policy of the

exemptions laws to protect only a limited amount of the debtor's property.

423. For minor and technical revisions, see the Comments to the sections
in the Proposed Legislation infra and to the repealed sections in
the Appendix infra.

424, Notice ofllevy is required to be given the judgment debtor promptly
after levy. BSee Section 688(b) (incorporating the levy provisions
in the Attachment Law, Sections 488.310-488.430).

425, See Section 1013 {general provisiocn for extension of time where

notice served by mail).
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The right of the judgment debtor to move for a hearing on the
exemption claim should be eliminated as unnecessary. Uader the proposed
law, 1f the creditor does not file the notice of opposition with the
1evy1ng officer and file notice of moticn within the 10-day period after
service of the claim of exemption, the property will be released and the
creditor will be precluded from levying on it again absent a showing of
changed circumstances. Accordingly, the debtor has nothing to gain by
moving for a hearing on the exemption claim. The 15~day period after
the motion is filed, during which the hearing is required to be com-
menced, should be increased to 20 days so that the debtor may be given

10 days' rather than five days' notice of the hearing.426

THIRD-PARTY CLAIMS AND RELATED PROCEDURES

Existing Law

Third~Party Claims Procedure

Sections 689 and 689b provide summary special proceedings permit-

ting a person other than the judgment creditor or the judgment debtor to

claim certain interests in personal property42? that has been levied

426, This period should not be subject to the extension of time provided
by Section 1013,

427. The usual rewedy where real property is wrongfully sold on execu-—
tion is an action to quiet title. See First Nat'l Bank v. Kinslow,
8 Cal.2d 339, 343, 65 P.2d 796, 799 (1937). The existing third-
party claims procedure derives from Sectiom 218 of the Practice
Act, enacted in 1851, under which the sheriff ecould summon a jury
of six persons in the county to determine the validity of a third-
party claim. The purpose of this procedure was to aid the sheriff,
although he remained liable for a wrongful levy or for improperly
releasing the property despite the determination of the jury which
was held not to be conclusive against the parties. See Perkins v.
Thornburgh, 10 Cal. 189 (1858); see generally 2 A, Freeman, Law of
Executions § 276 (3d ed. 1900):; G. Gilbert, The Law of Executions §
1 {1763); Curtis, A Legal Headache, 9 Cal. St. B.J. 167 (1934). In
1891, the statute was amended to substitute a provision for an
undertaking in favor of the sheriff for the provision for a sher-
iff's jury. 1891 Cal. Stats. ch. 32, § 1. In light of this
history, it has frequently been stated by the courts that a primary
purpcse of the procedure is to protect the levying officer from
liability for taking, holding, and selling the property. See,

e.g., Sunset Realty Co. v. Dadmun, 34 Cal. App.2d Supp. 733, ?36
88 P.2d 947, 949 (1939). Section 689 has provided since 1929 that
the undertaking is in favor of the third person and, since 1933,

that the levying officer is not liable if he complies therewith.
1929 Cal. Stats. ch. 341, § 1; 1933 Cal. Stats. ch. 744, § 135.
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upon.QZB Section 689 applies where the third person claims title and
the right to possession of the property. Section 689b applies where the
third person claims a securitﬁ interest based on a conditional sale or
chattel mortgage. In general, these procedures are parallel, but there
are some significant differences.

Under both procedures, once property has been levied upon but be-
fore it has been sold or otherwise disposed of,429 the third person may
file a claim with the levying officer who then serves a copy of the

claim on the judgment creditor by certified or registered mail.” If the
judgment creditor does not respond within five days after rece.ipt430 of
the claim and the demand for an undertaking, the property is released
from the levy.

If the third person claims title and right to possession under Sec-

tion 689, the judgment creditor may maintain the levy by posting with

428, The third-party claims procedure also applies to the determination
of adverse claims in attachment (see Section 488.090) and claim and
delivery (see Section 514.050). In at least one case, Section 689
was applied in an unspecified manner to a dispute between an inn-
keeper asserting a lien on a violin and the owner even though there
was no levy and no levying officer was involwved. See Rudolph
Wurlitzer Co. v. Farb, 120 Cal. App. Supp. 773, 774, 6 P.2d 358,
358 (1932).

429, Sections 689 and 689b refer only to disposition by sale under the
writ but, inasmuch as these provisions specifically apply to gar-
nishment of intangibles and to claim and delivery proceedings (see
Section 514.050), they must be read broadly to include collection
and payment and to delivery of possession to the judgment creditor.
Cf. National Bank v. Finn, 81 Cal. App. 317, 337, 253 P. 757, 766
(1927) (third-party claim must be made before it has become impos-
sible for sheriff to deliver property to claimant or to obtain
undertaking from creditor).

430. Section 689 requires an undertaking "within five days after written
demand . . . made by registered or certified mail," whereas Section
689b requires the undertaking or deposit "[w]ithin five days after
receipt by the plaintiff or his attorney of such officer's demand.”
It appears that the practice is to allow five days after the date
of receipt of the demand as shown by the return receipt. See
Marshal's Manual of Procedure §§ 533.2, 542.2 (n.d.).
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the levying officer an undertaking in twice the value of the property431

which indemnifies the third person for any loss caused by the levy.&32

Under Section 689b,.a third person's claim under a conditional sale
or chattel mortgage is required to include a demand for payment of all
sums due or to accrue under the agreement, plus interest to date of
tender. In order tc maintain the levy, the judgment creditor must
either deposit with the levying officer the amount demanded or file with
the levying officer an undertaking and a verified statement contesting
the validity of the third person's contract or mortgage. Whichever
course is chosen, the property 1s sold free and clear of any claim or
lien of the third person.#33

The judgment ereditor can initiate this procedure by serving a
demand on the secured party that a claim be made and, if the secured
party does not make a claim within 30 days after being served with the
demand, .the property may be sold free of any claim or lien of the third

person.434

431. The procedures for objecting to the sufficiency of sureties and for
the justification of sureties in attachment proceedings are incor-
porated by the third paragraph of Section 689 and the second para-
graph of subdivision (9) of Section 689b., The fourth and fifth
paragraphs of Section 689 also provide an appraisal procedure for
determining an objection to the amount of an undertaking to indem-
nify an unsecured third-party claimant. Subdivision (9) of Section
689b gives the levying officer discretion to determine the value of
the property for the purpose of setting the amount of the undertak-
ing required to maintain the levy against a claim by a secured
party.

432, Under the second paragraph of Section 689, there is no liability omn
the undertaking if the property is required by law to be registered
or recorded in the name of the owner and, at the time of levy, the
judgment debtor was the registered or recorded owner, so long as
the judgment creditor relied in good faith on the registered or
recorded ownership in making the levy, )

433, Sections 689b{9), 689¢c.

434, Section 689b(8).

-104-



Within 15 days after the third-party claim is filed with the
levying officer, either the judgment creditor or the third person may
petition for a hearing to determine the validity of the claim.‘_!':"5 This
may b;-done whether or not an undertaking is filed in response to a
claim under Section 689, or an undertaking is filed or a deposit is made
under Section 689b. The court may order the sale of perishable property
and may stay the sale, transfer, or other disposition of the property
while the proceedings are pending. The hearing is required to be held
within 20 days from the filing of the petition unless a continuance is
granted. Ten days' notice must be given the levying officer and the
judgment creditor or third person, whichever one is not the petitiocner.
The judgment debtor 1s not required to be given notice.436 The third
person has the burden of proof at the hearing. At the conclusion of the
hearing, the court gives judgment determining the validity of the claim,

which 1is conclusive between the third person and the judgment creditor.

Undertaking to Release Property

Where the property has been levied upon under a writ of execution
issued to enforce a money judgment, a third person claiming ownership
may obtain the release of the property by posting an undertaking in
twice the valuve of the property (but not more than twice the amount for
which execution was levied) on condition that, 1f the property is de-
termined to belong to the judgment debtor, the third person will pay a
sum equal to the estimated value of the property subjected to 1evy.437
This procedure may be used whether or not the third person has filed a
third-party claim and may accomplish the release of the property even
though the judgment creditor has given an undertaking in response to a

claim, %38

435, Sections 689, para. 8, 689b(10)}.

436, See Rubin v, Barasch, 275 Cal. App.2d 835, 837, 80 cal. Rptr. 337,
(1969).

437. See Sections 689, para. 7, 710b to 713-1/2.
438, See Sections 689, para. 7, 710b; Mazuran v. Finn, 53 Cal. App. 656,
657-58, 200 P. 769, 770 (1921),

-105-



Proposed Revisions

The Commission has concluded that the third-party claims procedures
have operated in a generally satisfactory manner, but that several modi-
ficatidns should be made to clarify the existing procedures and to pro-

mote their more efficlent operationm.

Nature of Interests Which May Be Claimed

Any third person who c¢laims an interest in persomal property levied
upon which is superior to the judgment creditﬁr's lien should be per-
mitted to assert that interest through the third-party claims procedure.
Fxisting law is limited to persons claiming title and right to posses—

sion or claiming under a conditional sales agreement or chattel mort-
gage.

Scope of Summary Procedure

A third person may resort to the procedures provided by Sections

689 and 689b when personal property 1s levied upon under a writ of at-—

439 a writ of execution,440 a prejudgment writ of possession

issued in claim and delivery proceedings,441 or a writ issued to enforce

tachment,

a judgment for sale of property.442 Under the proposed law, this sum—
mary remedy would also be available where property is levied upon under
a postjudgment writ of possegsion.

A third person claiming title to property levied upon to collect
certain state taxes may take advantage of the summary procedure provided
by Section 689.443 There is no reason to permit the summary determina-

439, Section 488,090,
440, Sections 689, 689b.
441, Section 514.050,

442, See Lawler v. Solus, 101 Cal. App.2d 816, 818, 226 P.2d 348,
(1951} (judgment foreclosing a chattel mortgage).

443, Section 689d applies to notices of levy and warrants and notices of
levy issued pursuant to Unemployment Insurance Code Sections 1755
and 1785 and Revenue and Taxation Code Sections 6776, 7881, 9001,
10111, 18906, 26191, 30341, and 32365. Revenue and Taxation Code
Section 6799 also provides for the determination of third-party
claims of an interest in or lien on property seized for the purpose
of sale to collect the sales and use tax, but does not incorporate
Section 689 or 689b.
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tion of claims of title but not of the claims of secured parties.
Accordingly, the proposed law applies the third-party claim procedure
uniformly to procedures for the collection of any state or local tax.
Wheré‘the tax is ccollected by means of a levy by a levylng officer, the
normal procedure would be applicable except that, since public entities
are not regquired to £ile undertakings,ha& the proposed law requires the
agency collecting the tax to file a notice with the levying officer in
order to maintain the lien on the property. Where the property is

reached by a notice of levy served by agency personnelﬁas'or through
seizure'provisions,446 the agency itself will perform the duties of the
447

levying officer.

Notice of Hearing Given to Judgment Debtor

The judgment debtor should be given notice of a hearing on the
third-party claim since the judgment debtor is witally interested in the
disposition of the property. Participation of the judgment debtor will
guard against an incorrect determination of the respective interests of

the parties and a misallocation of the property or its proceeds.4

Burden of Proof

Under existing law, the burden of proof in the hearing on the

449

third~party claim is on the third person. The proposed law continues

this provision with regard to c¢claims of title, right to possession, or
any other interest that is not a security interest, but places the
burden of proof on the judgment creditor in a case where the third

person claims a security interest. This change is made in recognition

444, Section 1058,
445, See, e.g., Unemp. Ins. Code § 1755.
446, See, e.g., Rev. & Tax. Code § 6796.

447. This is consistent with the procedure developed under Unemployment
Insurance Code Section 1755,

448, See, e.g., Rubin v, Barasch, 275 Cal. App.2d 835, 80 Cal., Rptr. 337
(1969). ’

449, See Section £89b(10)}, incorporating the hearing provisions of Sec~
tion 689,
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of the fact that security interests are afforded a general presumption

of validity. 450

Additicohal Changes

For the sake of uniformity, the general provisions pertaining to
objections to undertakings and to the release of property should be

451 Notices mailed by

incorporated by the third-party eclaims procedure.
the levying officer should be sent by first-class rather than registered
or certified mail, because first-class mail is more likely to be re-

ceived expeditiously.
ENFORCEMENT OF NONMONEY JUDGMENTS

Introduction

Existing law contalns a few scattered references to enforcement of
judgments other than money judgments——i.e., judgments for the sale or
possession of property or requiring the performance of some other act.
The extent to which the provisions concerning enforcement of money
judgments govern the enforcement of these other types of judgments is
not clear. The proposed law is designed to make clear which aspects of
the law relating to the enforcement of money judgments apply to other
judgments and to make enforcement procedures uniform teo the extent
practicable,

Another source of confusion under existing statutory and case law
derives from the variety of names given the writs or other process used
in the course of enforcing nonmoney judgments. The writ used to enforca

a judgment for possession of personal property has been termed a writ of

450, See Com. Code § 9201,

451. See Sections 489.040-489.100, 1056 (general provisions relating to
undertakings). The provision in Section 689.5 to the effect that,
if the judgment debtor cannot be found, the property should be
released to the third-party claimant should be retained as an
exception to the general rules pertaining to release, Ordlinarily
property is released to the person from whom it was taken, Addi-
tional technical revisions are explained in the Comments to the
relevant sections in the Proposed lLegislation infra and in the
Appendix infra,
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possession“2 or a writ of execution.‘;s3 The writ used to enforce a

judgment for possession of real property has been termed a writ of

454 455 456

possession, a writ of restitution, a writ of execution, a writ

458

of asé-istance,%7 or a writ of enforcement. The process used to

enforce a judgment for the sale of property has been termed a writ of

460

enforcementasg or an order of sale. Under the proposed law, money

judgments would be enforceable by a writ of executicn, judgments for the
possession of property would be enforceable by a writ of possession, and
judgments for the sale of property would be enforceable by a writ of

sale,

452, See E. Jackson, California Debt Collection Practice § 17.39 (Cal,
Cont, Ed. Bar 1968). It may alsc be called a writ for delivery of

the possession of property. Id., at 391.

453. See Sections 682, para. 4, 684. The form approved by the Judicial
Council is entitled "writ of execution" and boxes are to be checked
to indicate that it applies to possession of personal property.

454, See Section llb6bka.
455, See Section 1174(d).

456. See Sections 682, para. 4, 684. The form approved by the Judicial
Council is entitled "writ of execution” and boxes are to be checked
to indicate that it authorizes taking possession of real property.

457. See Rafftery v, Kirkpatrick, 29 Cal. App.2d 503, 505, 85 P.2d 147,
___ (1938). The writ of assistance has been used to put the pur-
chaser at a foreclosure sale of real property into possession where
the defendant refuses to surrender possession. The writ of assis-
tance derives from equity practice. See 1 A, Freeman, Law of
Executions § 37d, at 155 (3d ed. 1900); Dinkelspiel, Enforcement of
Judgments, in California Remedies for Unsecured Creditors § 16, at
140 (Cal. Cent. Ed. Bar 1957).

458. See Hamilton v. Waters, 93 Cal. App.2d 866, 868, 210 P.2d 67,
(1949).

459. See Laubisch v. Roberdo, 43 Cal.2d 702, 712, 277 P.2d 9, _ (1954).
Section 684 refers to a writ used to enforce a judgment for sale as

a "writ reciting such judgment.”

460. Id. 1In Knapp v. Rose, 32 Cal.2d 530, 534, 197 P.2d 7, ___ (1948),
the court said that it was immaterial whether the writ used to sell
real property was entitled a writ of enforcement, writ of execu-—
tion, or order of sale if it was sufficient in substance. See also
Gov't Code § 26829 (fee for issuing order of sale).
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Uniform Procedures

Under the proposed law, provisions concerning the time within which
judgments may be enforced, stays of enforcement, and other procedural
provisionsﬁel would apply to enforcement of judgments for sale and for
possession, as well as to monmey judgments. Technical requirements
concerning issuance, leviability, and return would be the same for writs
of execution, possession, and sale.462 The proposed law would continuve

the substance of existing law except as noted below. .

Judemants for Possession of Personal Property

Upon entry of a judgment for possession of personal property, such

as in an action for specific recovery of personal property,463 the judg-

ment creditor is entitled to issuance of a writ of possession of per-
sonal property. The levying officer, pursuant to the judgment cred-
itor's instructioms, attempts to take possession of the property, if it
is not already in the levying officer’s custody under a prejudgment writ

of possessiou.&sd The proposed law incorporates the manner of levy

461. See the discussion under "General Provisions" supra.

462, See the discussion under "Issuance and Return of Writ of Execution”
supra. Under existing law, it has been held that a writ of resti-
tution remains in force beyond the 60-day period provided by Sec-
tion 683 insofar as the writ directed the restitution of the prem-—
ises although it had expired insofar as it directed the levying
officer to levy on property to satisfy damages awarded in the
judgment. See Magnaud v. Traeger, 66 Cal. App. 526, 530-31, 226 P.
990, _ (1924).

463, See generally 3 B. Witkin, California Procedure Pleading §§ 554-63,
at 2194-203 (2d ed. 1971). The action for specific recovery is
frequently referred to as a claim and delivery action, and a dis-
tinction is sometimes made between replevin, where the original
taking was wrongful, and detinue, where the original taking was
lawful. Id. § 554, at 2195-96.

464, See Section 684.1. Possession may be obtained prior to judgment by
way of the provisional remedy of claim and delivery. See Sections
511.010-516,050. Under the proposed law, if the property is al-
ready in the custody of the levying officer, delivery of the post—
judgment writ of possession constitutes a paper levy. See the
discussion under "Paper Levy" supra.
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under a writ of execution (except that a keeper would not be required to
be installed for two days in the case of a levy upon a going business,

&65. This would permit the levying officer to serve

as under execution).
a writf of possession on a third person who is neither a party to the
action nor an agent of the judgment debtor, whereas under existing law
property may not be sought in the-hands of a third person, making it
necessary to joln the third person in the action or sue the third person
afresh.466 If the third person resists the levy, the judgment creditor
would be able to bring an action against the third person for the recov-
ery of the property. The third person could comply with the levy and
rely upon the third-party claims procedure for a determination of title
as between the third person and the judgment creditor.ﬁ6?

If property cannot be taken into custody, whether it is lost,
destroyed, hidden, or in the hands of a third persom, the judgmeﬁ;
creditor is entitled to satlsfy the judgment out of the property of the
judgment debtor that is not exempt from execution for the value of the
property as determined in the judgment for possession.468 For this
purpose, the writ of possession is treated as a writ of execution.
Whether or not the property awarded the judgment creditor can be found,
the writ of possession 1s treated as a writ of execution for the purpose

of satisfying costs and damages awarded in the judgment and costs and

465. See the discussion under "Levy Under Writs of Execution” supra.

466, See Section 684.1 (incorporating Section 514,010); E. Jackson,
California Debt Collection Practice §§ 10,15-10,18 (Cal. Cont. Ed.

Bar 1968).

467. See the discussion under "Third-Party Claims" supra.

468. See Sections 627, 667, 682, para. 4, 682.2, It is not necessary to
determine the value of the property if it has already been taken
into the custody of the levying officer pursuant to claim and _
delivery proceedings. See Section 627; Webster v. Mountain Monarch
Gold Mining Co., 6 Cal, App.2d 450, 454-55, 44 P,2d 646,
(1935).
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. 469

interest accruing thereafter. The proposed law also makes clear that
the judgment creditor is entitled to resort to all of the remedies
available for the enforcement of a money judgment, such as an examina-

470 for the

tion proceeding, a creditor’s bill, or an assignment order,
purpose of collecting costs, intergst, damages, and the value of the
property if possession cannot be obtained,

The proposed law would permit the judgment creditor to seek an
order, enforceable by the power to punish for contempt, requirimg the
Judgment debtor to turn the propetty over to the judgment credito£
directly. This order is the same as that available in ¢laim and deliy-
ery proceedings prior to judgment.4?1

The proposed law would also permit the appointment of a receiver to

enforce the judgment in an appropriate <:asa.!‘?2

Judgments for Possession of Real Property

Upon entry of a judgment for possession of real property, such as

in an action for unlawful detainer, forceable entry, ejectment, or quiet

473

title, the judgment creditor is entitled to a writ of possession of

real property. Under the proposed law, the levying officer would exe-

cute the writ of possession of real property in the manner provided by

existing law for enforcement in unlawful detainer cases.4?4

469. See Section 682, para. 4,

470, See the discussion under "Special Procedures for Enforcement of
Money Judgments" supra.

471. See Section 512.070.

472, Existing law does not specifically authorize appointment of a
raceiver to enforce a judgment for possession of personal property
although Section 564, para. 3, austhorlzes appointment of a receiver
"[a]fter judgment, to carry the judgment into effect." See the
discussion under "Receivers" supra. ' '

473, See generally 3 B, Witkin, California Procedure Pleading §§ 506-16,
at 2164-70 {(unlawful detainer), §§ 517-21, at 2170-72 (forceable
entry), §§ 522-34, at 2173-83 (ejectment and quiet title) (2d ed.
1971).

474, See Section 1174(c)~-{d). The proposed law alsc incorporates the

procedure for disposition of persomnal property remaining on the
premises provided by Section 1174(e}-{m).
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Like the writ of possession of personal property, the writ of
possession of real property may be treated as a writ of execution for
the pyrpose of levying‘on other property of the judgment debtor in order
to satisfy costs, interest, and damages awarded in the judgment and

costs and interest accruing 'chex:eafter.z'?5

The proposed law would make
clear that the judgment creditor is entitled to resort to other remedies
for collection of a money judgment in crder to satisfy any monetary
lieﬂ:.ilit:,v.”6
The proposed law would also permit the appolntment of a receiver to
enforze?a Judgment for possession of real property in an appropriate
7

case.

Judgments for Sale of Real or Personal Property

Upon entry of a judgment for the sale of real or personal property,

such as in an action to foreclose a mortgage or other lien or to enforce

a security interest,4?8 the judgment creditor is entitled to issuance of

a writ of sale. The propesed law would require a levy in the same

manner as under execution, vwhereas existing law permits sale under an

order of sale issued by the court and does not require an actual levy.A?g

475. See Section 682, para. 4, 682.2.

476. See the discussion under "Special Procedures for Enforcement of
Money Judgments" supra.

477. Existing law does not specifically authorize appointment of a
receiver to enforce a judgment for possession of real property
although Section 564, para. 3, authorizes appointment of a receiver
"[a]fter judgment, to carry the judgment into effect.” See the
discussion under "Receivers" supra.

478. See generally 3 B. Witkin, California Procedure Pleading §§ 539-42,
at 2185-88 (24 ed. 1971); Code Civ. Proc. § 726 (mortgage foreclo-
sure); Com. Code § 9501(1) (foreclosure of security interest).

479. See, e.g., Knapp v. Rese, 32 Cal.2d 530, , 197 P,2d 7,

(1948); Southern Cal, Lumber Co. v. Ocean Beach Hotel Co., 94 Cal,
217, 222-24, 26 P. 627, _ (1892). :
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The proposed law provides that the property is to be sold in the same

manner as under execution,aaq but the proceeds would be distributed in

the manner provided in the judgment.481

;he writ of sale could be treated as a writ of execution for the
purpose of collecting costs, interest, and damages, but the judgment
creditor may be limited by the judgment to resort to proceeds of the
property if it is designated as security for such amounts.482

The proposed law would permit the judgment creditor tc¢ cbtain an
order, enforceable by the power to punish for contempt, regquiring the
judgment debtor to transfer to the levying officer property to be sold
and documentary evidence of title to the property. This order is simi-
lar te the turnover order which would be available under the proposed
law for the enforcement of a money judgment.

The proposed law would also permit the appointment of a receiver to

enforce a judgment for sale of real or perscnal property.483

Other Types of Judgments

Under the proposed law, as under existing law, other types of
judgments requiring a person to perform some act other than the payment

of money, the delivery of possession of property, or the sale of prop-

484 a

erty, or requiring a person to refrain from performing an act, Tre

480. This continues a principle of existing law. See Johnson v. Tyrell,
77 Cal. App. 179, 182, 246 P. 140, _  (1926) (foreclosure sale of
real property); Podrat v. Oberndorff, 207 Cal. 457, 459-60, 278 P.
1035, (1929) (foreclosure sale of personal property). It
should be noted that the proposed law would revise the sale provi-
sions, as discussed under "Sale Procedure" supra.

481. This continues existing law. See Sections 684, 726, 727,
482, This continues existing law. See Section 726.

483, Existing law does not specifically authorize appointment of a
receiver to enforce a judgment for sale of property although
Section 564, para., 3, authorizes appointment of a receiver "[a]lfter
judgment, to carry the judgment into effect." See the discussion
under "Receivers" supra. A receiver may be appointed at the
commencement of a foreclosure action and continued in possession
until sale of the property. See Boyd v, Benneyan, 204 Cal, 23, 25,
266 P. 278, _ (1928).

484, Many types of judgments are self-executing and do not require

enforcement, such as, for example, declaratory judgments, marital
dissolutions, and corporate dissolutions.
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enforceable by the power to punish for contempt.485 The provision of
existing law requiring service of a certified copy of the judgment on
the person against whom the judgment is rendered&86 is not continued in
the proposed law. A court may exercise its contempt power when the
person against whom the judgment was rendered has notice or knowiedge of
the judgment and has the ability to comply but wilfully refuses to do

so.&B?

485, See Sections 1209-1222,

4856, See Section 584,

487. See Phillips v. Superior Court, 22 Cal.2d 256, 257-38, 137 P.2d
838, (1943) (person must have notice, actual knowledge, or have
been E;Eéent in court); Mossman v. Superior Court, 22 Cal. App.3d
706, 711-12, 99 Cal. Rptr. 638,  (1972) (knowledge of attormey
imputable to contemnor); In re Moulton, 100 Cal. App.2d 558, 562,
224 P,2d 76, __ (1950) (inability to comply).
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§ 701.110
10/357
TITLE 9. ENFORCEMENT OF JUDGMENTS LAW

— CHAPTER 1. SHORT TITLE; DEFINITIONS

§ 701.110. Short title
701.110. This title shall be.-knownn and may be cited as the En-

forcement of Judgments Law.

10/358
§ 701,120, Application of definitions

701.120, TUnless the provision or context otherwise requires, the
definitions in this chapter govern the construction of this title.

Comment. Section 701.120 is a standard provision found in the def-
initional portion of several Califernia codes and laws. E.g., Code Civ,
Proc. §§ 481.010, 1235,110; Evid. Code § 100; Veh. Code § 100. The

definitions provided in this chapter prevail over definitions of the
same terms provided by Section 17.

27855
§ 701.130. Chattel paper

701.130. '"Chattel paper" means a writing or writings which evi-
dence both a monetary obligation and a security interest in or a lease
of specific goods. When a transaction is evidenced both by such a
security agreement or a lease and by an instrument or a series of in~-
struments, the group of writings taken together constitutes chattel '
paper. As used in this section, "instrument' means a negotiable instru-
ment, or a security, or any other writing which evidences a right to the
payment of money and is not itself a security agreement or lease and is
of a type which is in the ordinary course of business transferred by
delivery with any necessary indorsement or assignment.

Comment. Section 701.130 is substantively the same as Commercial
Code Section 9105(1){(b). The term "instrument" used .in Section 9105{1){b)
is defined in Section 9105(1){g). Section 701.130 incorporates the same
definition in its third sentence. Thus, "chattel paper" under this
title has basically the same meaning as "'chattel paper"” under Section

2105 of the Commercial Code, and the following excerpt from the Comment
to Section 9105 should help to explain the term:

A dealer sells a tractor to a farmer on conditional sales
contract. The conditional sales contract is a "security agree-
ment", the farmer is the "debtor", the dealer is the "secured
party" and the tractor is the type of "collateral" defined in
Section 9-109 as "equipment". But now the dealer transfers the
contract te his bank, either by outright sale or to secure a loan.
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§ 701.140

Since the conditional sales contract is a security agreement relat-
ing to specific equipment the conditional sales contract is now the
type of collateral called "chattel paper”. In this transaction
between the dealer and his bank, the bank is the "secured party”,
the dealer is the "debtor", and the farmer i1s the "account debtor",

Under the definition of "security interest" in Section 1-
207¢37) a lease does not create a security interest unless intended
as security. Whether or not the lezse itself is a security agree-
ment, it is chattel paper when transferred if it relates to specif~
ic goods. Thus, if the dealer enters into a straight lease of the
tractor to the farmer (not intended as security), and then érranges
to borrow money on the security of the lease, the lease is chattel
paper.

See also Sections 703.190 (collection of payments under chattel paper),

703.400 (manner of levy on chattel paper), 703.610 (sale of chattel

paper), 705.610 (assignment of right to payment under chattel paper).
31502

§ 701.140. Costs

701.140. '"Costs" means fees, commissions, charges, disbursements,

and other expenses.

Comment. Section 701.140 defines costs to include all costs of
collection. As used in this title, the term may in some caseg be lim-
ited, such as in Section 702.620 (costs of levying officer).

31520
§ 701.150, Court

701,150, ™Court" means the court where the judgment sought to be

enforced was entered.

Comment. Section 701.150, which defines “court” to mean the court
where the judgment was entered, may in some cases be inapplicable. See,
e.g., Sections 703.460 (court where estate is administered), 705.150

court of similar jurisdiction in another county) 707.850 (court in
county where dwelling is located). See also Section 701.120 (applica-
tion of definitionsg).

27857
§ 701.160. Deposit account

701,160. "Deposit account™ means any of the following:

{a) An acount in any "bank" described in Section 102 of the Finan-
cial Code.

(b} An account in any state or federal savings and loan associa-
tion, As used in.this subdivision, "account” includes investment cer-

tificate, share account, and withdrawable share.
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(c) An account for funds received from a member of a credit union.

(d) For the purposes of the exemption provided by Section 707.580,
an inmate's trust account or similar account in which are deposited the
funds of a person confined in any prison or facility under the juris-
diction of the Department of Corrections or the Youth Authority or
confined in any county or city jail, road camp, industrial farm, or
other local correctiomal facility.

Comment. Subdivisions (a), (b), and (¢) of Section 701,160 are
based on Section 481.080 (attachment). Subdivision {d) is derived from
former Section 590.2] and has the effect of treating an immate's trust
account in the same manner as deposit accounts and money for purposes of
the exemption provided by Section 707.560. See also Sections 703.430
(manner of levy on deposit account), 703.440 (manner of levy on deposit
account not standing solely in name of judgment debtor).

27858

§ 701.170, Document of title

701.170. '"Document of title" means a "document of title" as de-

fined by subdivision {15) of Section 1201 of the Commercial Code.

Comment, Section 701.170 is new. A negotiable document is levied

upon in the same manner as a negotiable instrument (Section 703.410),
and goods subject to a negotiable document may not be levied upon. See

Section 703,330(c). On the other hand, goods subject to a nonnegotiable
document may be levied upon pursuant to Section 703.330.
38025

§ 701.180, Financial institution

701.180. "Financial institution" means a bank, trust company,
savings and loan association, credit union, or other similar imstitution
and, for the purpose of Sections 703,430 and 703.440, includes a corpo-
ration engaged in a safe deposit business.

Comment, Section 701,180 is new. It is based on a portion of
former Section 682a,

38886
§ 701,190, Judgment

701.190, "Judgment” means a judgment, order, or decree entered in

a court of this state,.

Comment., Section 701,190 is new, See the Comment to Section
702.110. '
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10/907
§ 701.200, Judgment creditor -

701,200, "Judgment-creditor" means the person in whose favor a

judgment is rendered or such person's assignee or successor in interest.

Comment. "Judgment creditor,” as defined by Section 701.200,
includes the person in whose favor the following types of judgments are
rendered: money judgments, judgments for the possession of personal
property, judgments for the possession of real property, and judgments
for the sale of real or personal property. The term is not used in
Chapter 11 (commencing with Section 711.110) pertaining to enforcement
of other types of judgments directly through the contempt power.

10/908
§ 701.210. Judgment debtor
701.210, "Judgment debtor" means the person against whom a judg-

ment is rendered.

Comment. "Judgment debtor," as defined by Section 701,210, in-
cludes persons against whom the following types of judgments are ren-
dered: money judgments, judgments for the possession of personal prop-
erty, judgments for the possession of real property, and judgments for
the sale of real or personal property. The term is not used in Chapter
1l (commencing with Section 711.110) pertaining to enforcement of other
types of judgments directly through the contempt power. A judgment is
enforceable pursuant to this title against the estate of a deceased
judgment debtor. Section 702.420.

10/913
§ 701,220, Levying officer
701.220, '"Levying officer'" neans the sheriff, marshal, or con-

stable who 1s directed to execute a writ or order under this title,

Comment. Section 701.220 is new. In certain situations, other
persons will be authorized to perform the duties of levying officers.
See, e.g., Civil Code § 726 (commissioner or elisor selling property
pursuant to a judgment foreclosing a mortgage); Code Civ. Proc. §§ 262.8-
262,10 (elisor to perform certain duties when sheriff and coroner are
parties to action), 703.260 (garnishment by registered process server);
Gov't Code § 27469 (corconer to discharge duties of sheriff where sheriff
is party to action or proceeding).

27860
§ 701.230, Motor vehicle

701.230. "Motor vehicle" means a "motor vehicle™ as defined by

Section 415 of the Vehicle Code.

Comment. Section 701,230 is new. Section 415 of the Vehicle Code
provides: "A 'motor vehicle' is wvehicle which is self-propelled." This
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definition includes not only cars, trucks, and buses but all sorts of
heavy equipment and miscellaneous vehicles, e.g., golf carts, snowmo-
biles, forklifts, and farm equipment. See alsoc Sections 703.320,

703.330, 703,350, 703.360, 703.370, 703.380 (manners of levy on motor

vehicle).

) 27861
§ 701.240, Nepotiable instrument

701.240. '"Negotiable instrument” means a “negotiable instrument
as defined by Section 3104 of the Commercial Code.

Comment. Section 701.240 is the same as Section 481,160 {attach-
ment), See alsoc Sections 703.190 (collection on negotiable instrument),

703.410 (manner of levy on negotiable instrument), 703.610 (sale of
negotisble instrument), 705,610 (assignment of right to payment on
negotiable instrument).

10/917
§ 701.250. Person

701,250, "Person" includes an individual, a corporation, a part-

nership or other unincorporated assoclation, and a public eatity.

Comment. Section 701.250 is new. See also Section 705.710 ("pub-

lic entity" defined for purposes of collection of money judgment where
judgment debtor is creditor of public entity).

_ 405/193
§ 701.260. Property
701.260. "Property" includes real and personal property and any

interest therein.
Comment. Section 701.260 is new.

27862

§ 701.270. Security
701.270. "Security" means a "security” as defined by Section 8102

of the Commercial Code.

Comment. Section 701.270 is the same as éection 481.210 {attach-
ment}. See also Section 703.420 (manner of levy on a security).

P ) ) 27863
§ 701.280, Vessel

701,280, '"Veggel" means a "wvessel" as defined by subdivision (a)

of Section 9840 of the Vehicle Code.
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Comment. Section 701.280 defines "vessel" by incorporating the
definition in the Vehicle Code. This definition is broader than the
definition of "wessel™ in Section 481.230 {attachment), which is re-
stricted to "numbered vessels."™ See alsc Sections 703,320, 703.330,
703,359, 703,360, 703.370, 703,380 (manners of levy on vessel).

67/708
§ 701,290. Writ

701.290., "Writ" includes a writ of execution, a writ of possession

of personal prnpertj, a writ of possession of real property, and a writ

of sale,.

Comment. Section 701.290 defines "writ" for the purpose of general
provisions pertaining to all writs issuable under this title. See Chap-
ters 2 (commencing with Section 702.110) {general provisions), 3 {com~
mencing with Section 703.110) (writs of execution}), 8 (commencing with
Section 708,110) (writs of possession of personal property), 9 (com
mencing with Section 709.110) (writs of possession of real property),
and 10 (commencing with Section 710,110) (writs of sale). See also
Section 701,120 (application of definitions).
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968/652
CHAPTER 2. PROVISIONS OF GENERAL APPLICATION

Article 1. General Provisions

- ——

§ 702,110. Provisions for enforcing judgments

702.110. Except as ctherwise.provided by statute, a judgment may
be enforced pursuant to the following provisions:

{a) A money judgment shall be enforced as provided in Chapters 3
(commencing with Section 703.110), 4 (commencing with Section 704.110),
and 5 (commencing with Section 705.110)}. _

(b) A judgment for possession of personal property shall be en-
forced as provided in Chapter 8 (commencing with Section 708.110).

{¢) A judgment for possession of real property shall be enforced as
provided in Chapter 9 {commencing with Section 709.110).

(d) A judgment for sale of real or perscmal property shall be
enforced as provided in Chapter 10 {commencing with Section 710.110).

{e} A judgment requiring performance of an act not described inm
subdivisions (a) through (d) or requiring forbearance from performing an
act shall be enforced as provided in Chapter 11 (commencing with Section
711.110). |

Comment, Sectien 702,110 is new. It refers to the chapters in
this title that provide the means available to a judgment creditor for
the enforcement of a judgment entered in this state., See Sections
701.190 ("judgment" defined), 701.220 ("judgment creditor" defined). A
judgment 1s enforceable upon entry, subject to stays of enforcement.

See Sections 702.140, 702.210. The introductory clause recognizes that
this title does not provide the exclusive means for enforeing all judg-
ments. See, e.g., Civil Code § 4701 (payment of child support enforce-
able by order for wage assignment); Gov't Code § 970.2 (tort and inverse
condemnation judgment against local public entity enforceable by writ of
mandate); Code Civ., Proc. § 702.120 (money judgment against public
entity enforceable only by writ of mandate). A money judgment entered
in another state is not enforceable pursuant te this title until a
California judgment has first been entered based on the sister state
money judgment. See Sections 1710.10(c) ("sister state judgment" de-
fined}, 1710.25 (entry of California judgment), 1710.35 (enforcement},
1710.60 {action on judgment). A support order issued in another state
is enforceable Iin the same manner as a support order rendered in this
state after it has been registered in California. See Sections 1698
(registration of foreign support order), 1699 (enforcement). A federal
district court judgment entered or registered in this state is enforce-
able in the manner provided by federal law which to scme extent incorpo-
rates state enforcement procedures. See Fed, R. Civ. P, 69(a) {(enforce-
ment of district court money judgment}; 28 U.5.C. § 1963 ( } (regis-
tration of judgment of one distriet court in another district). A money
judgment of a court of a foreign nation is enforceable pursuant to
Section 1713,3,
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043/175
§ 702.120. Enforcement of money judgment apainst public entity

702,120. Notwithstanding any other provision of this title, a
money judgment against a public entity may be enforced only by writ of
mandate pursuant to Chapter 2 {commencing with Section 1084) of Title 1
of Part 3, :

Comment . Section 702.120 is new. It supersedes former Sections
690.22, 690.26, 690.27, and 690.29 (exemption of public property from
execution) and portions of Health and Safety Code Sections 33124 and
34217.

29/325
§ 702.130. Remedies of state tax agency

702,130, If a warrant may properly be issued by a state agency to
enforce a lien, the state agency may use the remedies available to
judgment creditors under this title. Where jurisdiction of a court is
required for the enforcement of such remedies, jurisdiction is conferred
upon the proper court of the county where the person against whom en-
forcement is sought resides or the property against which enforcement is
sought is situated, or if the person does not reside in this state, in
any county of this state.

Comment. Section 702,130 supersedes former Section 722.5. See
also Sections 706.130 (third-party claims), 707.210 (exemptions).

29/645
§ 702,140, Stay of enforcement without bond

702.140. {a) Upon ex parte application by the judgment debtor or,
if the court sc orders, after a noticed hearing, the court may, without
bond, stay enforcement of the judgment, other than the recording of an
abstract of judgment to create a judgment lien, as follows:

(1) Where enforcement of the judgment would be stayed on appeal
only if a bond were given, enforcement may be stayed-for not more than
30 days after the stay order is made.

(2) Notwithstanding paragraph (1), if a motion for a new trial or
for judgment notwithstanding the verdict is pending, enforcement may be
stayed for not more than 10 days after the determination of the motion.

(b) Notwithstanding subdivision {a), the court may stay enforcement

of any judgment for a time and on terms consented to by the parties.
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Comment. Section 702.140 supersedes former Section 68la. Subdivi-
sion (a) provides for am ex parte stay order unless the court orders
otherwise and precludes the court from staying the filing of an abstract
to create a judgment lien under Sectiom 674, This codifies the result
in Indhstrial Indem. Co. v. Levine, 49 Cal. App.3d 698, 699, 122 Cal.
Rptr. 712, _ (1975). Paragraph (1} of subdivision (a) makes clear
that the 30-day period during which enforcement of a judgment nay be
stayed begins on the day the stay.order is made. This codifies the rule
in Garrett v. Garrett, 31 Cal. 4pp. 173, 181, 159 P, 1050, (1916).
Paragraph (2) continues the substance of the last sentence of former
Section 68la,

Subdivision (b) recognizes that the parties may stipulate.to a stay
for a longer perlod than is provided by subdivision (a) and may also
include other terms such as whether a bond is required. See Ric Grande
0il Co. v. Seaboard Sur. Corp., 139 Cal. App. 164, 173-75, 33 p.2d 887,
__ (1934), and the first sentence of former Section 68la.

If a judgment debtor appeals from a judgment, a stay of enforcement
may be cobtained pending appeal pursuant to Sections 916-923, See also
Sactions 117.7 {automatic stay of small claims court judgment), 1174(c)
(mandatory five-day stay under certain circumstances in unlawful detain-
er proceedings).

29/648
§ 702.150, Contribution among judgment debtors

702,150, (a) Where two or more judgment debtors are jointly liable
on a money judgment:

(1) A judgment debtor who satisfies more than the judgment debtor's
due proportion of the judgment, whether voluntarily or through enforce-
ment, may cdmpel contribution from another judgment debtor,

(2) If the judgment is based upon an obligation of one judgment
debtor as surety for another and the surety satisfies the judgment or
any part thereof, whether woluntarily or through enforcement, the surety
may compel repayment from the principal.

(b) A judgment debtor entitled to contribution or repayment pursu-
ant to this section may apply on noticed motion to the court which
entared the money jddgment for a judgment for contributicn or repayment
against the other judgment debtor. At the hearing ¢n the motion, the
court shall determine the liability of the other judgment debtor and
have judgment entered accordingly. The judgment may be enforced in the
same mannetr as any other money judgment.

(¢) This section does not apply to contribution among joint tort-
feasors governed by Title 11 {commencing with Section 8753).

Comment, Subdivision (a) of éection 702.150 continues the sub-
stance of the first sentence of former Sectiom 709. Subdivision (a)
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permits contribution where a joint judgment debtor satisfies a dispro-
portionate share of a money judgment, or satisfies the judgment as a
surety, whether by voluntary payment or involuntarily through levy upon
and sale of property, wage garnishment, examination proceedings, or some
other procedure, This section is procedural; the joint judgment debt-
or's share depends on the circumstances of the case. See, e.g.,

Tucker v. Nicholsen, 12 Cal.2d 427, 433, 84 P.2d 1045,  (1938);
Pacific Freight Lines v. Pioneer Express Co., 39 Cal. App.2d 609, 6l4,
103 P.2d 1056,  (1940); Stowers v. Fletcher, 84 Cal. App.2d Supp.
845, B48, 190 P.2d 338, (1948).

Subdivision (b) supersedes the second sentence of former Section
709, It ceodifies the prior practice of determining the right to, contri-
butlon only after a hearing on noticed motion. See Stowers v. Fletcher,
84 Cal. App.2d Supp. 845, 848, 190 P,2d 338, (1948); 5 B. Witkin,
California Procedure Enforcement of Judgment § 211, at 3564 (2d ed.
1971),

Subdivision (c) is new. It clarifies the relationship between the
general provisions of this section and the provisions of Title 11 (com~
mencing with Section 875) which are applicable to contribution among
joint tortfeasors. This continues prior law. Cf. Adams v. White Bus
Line, 184 Cal. 710, 713-14, 195 P. 389,  (1921) (prior tc enactment
of Title 11, rule against contribution between joint tortfeasors not
changed by enactment of former Section 709).

29/329
§ 702.160. Rules for practice and procedure; forms
702.160. (a) The Judicial Council may provide by rule for the

practice and procedure in proceedings under this title.

{b) The Judicial Council may prescribe the form of the applica—
tions, notices, orders, writs, and other documents under this title [and
such forms shall supersede the corresponding forms provided in Chapter
12 (commencing with Section 712.11Q)].

Comment. Section 702,160 is new. Under subdivision (b), the

Judicial Council may adopt and revise forms consistent with the provi-~
sions of this title.

968/673

Article 2. Time for Enforcement

§ 702,210, Time for enforcement of judgment

702.210. (a) Except as provided in subdivision (b) and in Section
702.220, upon the expiration of 20 years after the date of entry of a
money judgment or a judgment for possession or sale of property, the
judgment may not be enforced, all enforcement procedures pursuant to the
judgment or to a writ or order issued pursuant to the judgment shall

cease, and any lien created by an enforcement procedure is extinguished,
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{b) The time during which enforcement is stayed or enjoined by
court order or by operation of law is not counted in the computation of

the 20-year period of enforceébility under subdivision (a).

Comment. Subdivision (a) of Section 702,210 supersedes the first
sentence of former Section 681, which provided a 1l0-year enforcement
period, and former Section 685, which permitted revival of the judgment
after the 10-year period on motion of the judgment creditor. Under
Section 702.210, a judgment is enforceable for 20 years: at the end of
this period, the judgment is in effect discharged and any liens created
by the enforcement process expire. No further action, including levy,
sale, collection, or delivery pursuant to the judgment, or pursuant to a
writ or order issued to enforce the judgment, may take place. The rule
announced in Alonso Inv. Corp. v, Doff, 17 Cal.3d 539, 541-43, 551 P, 2d
1243, _ _, 131 Cal. Rptr. 411,  (1976), permitting the enforcement of
a writ of execution after the expiration of the l0-year period if the
writ had been timely issued, is not continued.

Under former law, a judgment creditor could renew the judgment by
bringing an action on it and obtaining a new judgment. This method of
perpetuating the enforceability of a judgment is precluded by Section
702.230. The intreoductory clause of subdivision (a) of this section
recognizes that the period of enforceability may be longer than the 20
years therein prescribed in two situations. Subdivision (b} provides
for the exclusion of any time during which enforcement of the judgment
is stayed or enjoined by court order or by operation of law. This
continues the substance of the gecond sentence of former Section 681,
Section 702.220 provides gpecial rules applicable to money judgments
payable in installments. The 20-year period is not extended for any
other reason. Hence, the statement in Nutt v. Nutt, 247 Cal. App.2d
166, 168, 55 Cal. Rptr. 380, __ (1966), that the absence from the state
of the judgment debtor and the debtor’s property tolls the running of
the time to seek a writ of execution under former Section 681, is disap-

roved,
P Judgments enforceable directly by contempt, such as those governed
by Chapter 11 (commencing with Section 711.110), are not subject to the
20=-year rule of Section 702,210,

968/675
§ 702,220, Time for enforcement of installment judgment

702,220, Where a judgment for the payment of money is payable ‘in
installments, the 20-year period of enforceability prescribed by Section
702.210 runs as to each installment from the date the installment be-

comes due.

Comment. Section 702.220 codifies case law concerning the time
within which installment judgments may be enforced. See, e.g., Wolfe v.
Wolfe, 30 Cal.2d 1, 4, 180 P.2d 345, _ (1947); Lohman v. Lohman, 29
Cal.2d 144, 150, 173 P.2d 6537, ____ (1946); DeUprey v. DeUprey, 23 Cal.
352, 353 (1863). The most common form of installment judgments are for
spousal or child support. See Civil Code §§ 4700 (child support) and
4801 (spousal support). See also Code Civ. Proc. §§ 85 (municipal or
justice court may order installment payment of money judgment), 667.7
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{periodic payment of future damages in action against provider of health
care services); Labor Code § 5801 (installiment payment of worker's
compensation award); Veh. Code § 16380 (installment payment of vehicle
accident damage judgment}.

968/677
§ 702.230. Enforceability of judgment in action upon judgment

702.230, The period of enforceability of a judgment in an action
on a money judgment or on a judgment for possession or sale of property
shall be reduced by the period during which the original judgment was

enforceable,

Comment, Section 702.230 prevents the extension of the enforce-
ability of a judgment entered in this state by bringing an action upon
it, which was permitted under former law., See Atkinson v. Adkins, 92
Cal, App. 424, 426, 268 P, 461, _ (1928). Sections 702.210 and
702,220 provide exclusively for the period of enforceability of judg-
ments entered in the courts of this state for the payment of money or
for the sale or possession of real or personal property. Section
702.230 does not preclude the bringing of an action on a judgment of a
sister state; however, once a judgment has been entered in this state,
Section 702.230 makes clear that a later judgment resulting from an
action on the original judgment does not extend the period of enforce-
ability. See Section 1710.60 (action on sister state judgment). An
action may be brought on a domestic judgment for a4 purpose other than
extending its period of enforceability. See 5 B, Witkin, California
Procedure Enforcement of Judgment § 192, at 3347 (2d ed. 1971). See
also Section 701.190 ("judgment'" defined).

9687682
Article 3. Liens

§ 702.310. BRelation back of liens

702.310. Where a lien in favor of a judgment creditor is created
pursuant to this title on property that is subject to an existing lien
in favor of the judgment creditor, the priority of the lien relates back

to the effective date of the existing lien.

Comment, Section 702,310 states the general rule regarding the
relation back of liens which preserves the judgment creditor's priority
as of the creation of the first in a series of overlapping liens on the
same property.. This principle continues former law. See former Section
700 (title of execution purchaser of real property relates back to
attachment or judgment lien); Nordstrom v. Corona City Water Co., 155
Cal, 206, 212-13, 100 P. 242, _ (1909); Riley v. Nance, 97 Cal. 203,
205, 31 P, 1126, __ (1893); Bagley v. Ward, 37 Cal. 121, 131 (1869)
(dictum); Durkin v. Durkin, 133 Cal. App.2d 283, 294, 284 P.2d 185, _
(1955); Balzano v. Traeger, 93 Cal. App. 640, 643-44, 270 P. 249,
(1928).
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Attachment liens, which may exist for as long as five yvears, are
governed by Sections 488,500 and 488.510. The lien of a temporary
protective order served in an attachment proceeding is governed by
Section 486.110. An attachment lien relates back to the effective date
of the lien of a temporary protective order pursuant to Section 488,500{i),

The judgment lien on real property, which may exist for 20 years
(not counting the time when enforcement is stayed), is provided by
Section 874,

' Various liens are provided by this title. See Sections 703.200
(execution lien), 704, (lien of earnings withholding order), 705.120(d)
(lien of order for examination of judgment debtor), 705.130(c} {(lien of
order for examination of judgment debtor's debtor), 705.250 (lien of
creditor's suit), 705,340 (receiver's lien), 705.420 (lien of charging
order}, 705.450 (judgment lien), 705.510 (lien on cause of actiomn and
nonfinal judgment), 705.620 (lien of assignment order), 705.780 (lien on
money owed judgment debtor by public entity).

General provisions concerning the priority of liens appear in Civil
Code Sections 2897-2899. Note that a lien on after-acquired property
arises as of the time when the property is acquired by the person whose
property is subject to the lien. Civil Code § 2883,

405/884

§ 702.320. Effect of lien against subsequent transferee

702.320. A lien created pursuant to this title is effective
against a subsequent transferee of the property subject to the lien
other than a transferee who gives fair consideration for the property

without knowledge of the lien.

Comment. Section 702,320 makes generally applicable a principle
pertaining to "equitable" liens. See Jud Whitehead Heater Co. v. Obler,
111 Cal. App.2d 861, 872-74, 245 P.2d 608, 616 (1952); Wagner v. Sariotti,
56 Cal, App.2d 693, 698, 133 P.2d 430, 433 (1943); cf. Taylor v. S & M
Lamp Co., 190 Cal, App.2d 700, 711~13, 12 Cal. Rptr. 323, _ (1961}
(transferee of partnership property with knowledge of charging order
which created lien liable to judgment creditor); see generally 1 J.
Pomeroy, Equity Jurisprudence §§ 165, 171(4) (5th ed. 1941); 4 id.,

§§ 1233-1234, TFormer law did not specify the effect of the lien of
execution; however, in at least one decision, 1t was intimated that a
levy of attachment would not be effective as against a good faith pur-
chaser from the defendant. See Rogers v. Gilmore, 51 Cal. 309, 312
(1876). Section 702.320 is based in part on a provision of New York
law. See N.Y. Civ., Prac. Law & R. § 5202 (McKinney °~ ). It should be
noted that, even if the transferee pives fair consideration and has no
notice of the existence of a lien on the property, the transfer may, in
certain circumstances, be attacked as a fraudulent conveyance. See
Civil Code §§ 3439-3440.

29649
§ 702.330. Duration of liens
702.330. [Except to the extent expressly limited by statute,] a

lien created pursuant to this title is effective during the period of
enforceability of the judgment pursuant to which it is created.
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Comment. Section 702.330 is new. For the period of enforceability
of a judgment, see Article 2 {commencing with Section 702,21Q). [The
introductory portion of Section 702,330 recognizes that a particular
lien may be limited in duration. See, e.g., Section 703,200 (lien of
executien for one year).]

10012
§ 702,340. Extinction of liens

702,340, 1If a lien created pursuant to this title is extinguished:

{(a) Property held pursuant to the lien shall be released.

{b) Any duty imposed with respect to property subject te the lien
ceases,

Comment. Section 702,340 is new. See also Section 703.240 (re-
lease of property).

29/646
Article 4, Enforcement After Death of Party

§ 702,410, Enforcement after death of judgment creditor

702,410, If the judgment creditor dies after entry of judgment,
the judgment may be enforced as provided in this title by the judgment

creditor's executor or administrator or successor in interest.

Commnent. Section 702.410 continues the substance of subdivision 1
of former Section 686. The reference of the former provision to the
"application' of the executor, administrator, or successor in interest
in not continued, The judgment is enforceable by such persons in the
same manner as by a judgment creditor. See Section 701.200 ("judgment
creditor" includes successor in interest). An executor or administrator
must qualify under the applicable statutory provisions. See, e.g., Fin.
Code § 1503; Prob. Code §§ 401, 405.1, 420,

29/647
§ 702,420, Enforcement after death of judgment debtor
702,420, After the death of the judgment debtor:

{a) A money judgment may be enforced only as provided by Probate
Code Section 732, -

(b) A judgment for possession or sale of property may be enforced
against the judgment debtor's estate in the manner provided by this
title,

Comment. Subdivision (a) of Section 702.420 incorporates Probate
Code Section 732, which provides for the enfeorcement of a money judgment

after the death of the judgment debtor. .
Subdivision (b) supersedes subdivision 2 of former Section 686,
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29/326

Article 5. Procedural Provisions

§ 702.510. Manner of mailing notice; personal delivery

562.510. {a) Unless otherwise expressly provided, if a notice or
other paper is required or permitted to be mailed pursuant to this
title, it shall be sent by first-class mail, postage prepaid.

{b) Mailing is complete under this title when the item is deposited
in the mail, postage prepaid, addressed to the person to whom the item
is mailed.

(e) If a notice is mailed, it shall state the date of mailing.

{d) Notwithstanding subdivision (a), if a notice or other paper is
required or permitted to be mailed pursuant to this title, whether by
first-class, certified, or registered mail, it may be delivered person-
ally.

Comment. Section 702,510 is new. Several provisions of former law’
provided for service by mail or personal delivery. See, e.g., former
Sections 688(b) (service of writ of execution), 690.50(b) (service of
claim of exemption)}.

045/125

§ 702.520. Person upon whom service may be made

702,520, (a) Except as provided in subdivision (b), service of a
writ, notice; or order shall be made upon a person upon Whom sSummons may
be served.

(b) Service of a writ, notice, or order upon a bank, savings and
loan association, credit union, title insurance company or underwritten
title company (as defined in Section 12402 of the Imnsurance Code), or
industrial loan company {as defined in Section 18003 of the Financial
Code) shall be made at the office or branch thereof that has actual
possession of the property or carries the deposit account that is levied
upon or is otherwise sought to be applied to the satisfaction of the
judgment. Service shall be made upon the officer, manager, or other
person In charge of such office or branch at the time of service.

Comment. Section 702.520 is new. It is comparable to Section
488,040 (attachment), but applies to all writs and other process served

under this title. For persons upon whom summons may be served, see
Sections 416,10-416.90. Service not made in accordance with thils sec-

tion is ineffective.
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29/334

§ 702.530, Entry of costs and interest on writ; additionmal costs and
interest

782,530, {a) A writ issued pursuant tc this title shall contain
the following information:

(1) The amount of any costs determined pursuant to Section 1033.7
which have accrued from the date of entry of the judgment to the date of
issuance of the writ and the fee for issuance of the writ.

{2) If the judgment creditor has filed an affidavit with the court
stating the amount of interest which has accrued from the date of entry
of the judgment to the date of issuance of the writ, the amount of such
interest,

{3) The amount of any interest which accrues daily, from the date
of issuance of the writ, on the amount of the judgment remaining unpaid.
(b) Interest on the amount of the judgment remaining unpaid as
shown on the writ, from the date of issuance of the writ to the date of
levy under the writ, shall be computed by the levying officer and this
amount plus the costs of the levying officer shall be added to the net
balance actually due on the date of the issuance of the writ, as stated

therein, in determining the total amount to be satisfied.

Comment., Section 702,530 supersedes the first paragraph of former
Section 682. This section but does not apply only to writs of execution
as did the former provision. See Section 701,290 ("writ" defined)., See
also Sections 703.120, 708.110, 709.110, 710.110 (writs issued by court
clerk), and 167 (clerk's duties performed by judge if no clerk). Para-
graph (1) of subdivision (a} makes clear that only costs that have been
properly determined, along with the fee for issuance of the writ if it
is issued by the clerk, may be entered on the writ.

Subdivision (b} continues the substance of the second paragraph of
former Section 682.2.

The term "costs' is defined in Section 701, 140 ("costs™ includes
fees, commissions, charges, disbursements, and other expenses).

Note that in the case of a judgment for the possession of personal
property the recoverability of interest depends on whether the specific
property in question can be found. See Sections 708.130, 708.160.

29/327

Article 6, Levying Officers

§ 702.610. Instructions to levying officer

702.610. The judgment creditor shall give the levying officer in-
structicns in writing, signed by the judgment creditor, containing the
information needed by the levying officer to comply with the provisions
of this title,

~131-



§ 702.620

Comment. Section 702,610 is new., It is based on subdivision (a)
of Section 488,010 (attachment) and on parts of subdivisions 2 and 3 of
former Section €92 (sale of personal and real property). See also
Sections 262 (levying officer not liable for carrying out signed in-
structions of plaintiff), 703.140 (writ of execution), 708.130 {writ of
possession of personal property), 709.130 (writ of possession of real
property), 710.130 (writ of sale).

29/339
§ 702,620, Deposit of costs prior to performance of duty

702,620, Except as otherwise provided by law:

(a) As a prerequisite to the performance by the levying officer of
a duty under this title, the judgment creditor shall deposit a sum of
money with the levying officer sufficient to pay the costs of perform-
ance of the duty.

(b} As a prerequisite to the taking of property into custody by the
levying officer, whether by keeper or otherwise, the judgment creditor
shall deposit with the levying officer a sum of money sufficlent to pay
the costs of taking the property and keeping it safely for a period of
15 days. 1In the event that continuation of the custody of the property
is required, the levying cfficer shall, from time to time, demand orally
or in writing that the judgment creditor deposit additional amounts to
cover estimated costs for pericds not to exceed 30 days each. A written
demand may be mailed to the judgment creditor. In the event that the
money so demanded is not paid within the time specified in.the demand,
the levying officer shall release the property in the manner provided by
Section 703,290,

Comment. Subdivision (a) of Section 702,620 makes more specific
the requirement that costs of the levying officer be paid in adwvance,
See Gov't Code §§ 6100, 24350.5. Subdivision (b} is comparable to
Section 488.050 {expenses in attachment). Subdivision (b) alsc recog-
nizes the practice under former law of making an oral demand fer costs.
The introductory clause recognizes that there are exceptions to the
general rule, such as where certain governmental agencies are judgment
creditors. See Labor Code § 101 (Labor Commissioner). Similarly,
certain creditors may not be required to prepay costs. See Section 1677
(collection of support payments under Uniform Reciprocal Enforcement of
Support Act}; Martin v, Superior Court, 176 Cal. 289, 296-97, 168 P,
135, (1917) (actions in forma pauperis). See also Section 701.140
{("costs" defined}.

08/947

§ 702.630. Execution of certain commercial paper by levying officer

702.630. (a) When a check, draft, money order, or other order for

the withdrawal of money from a financial institutiomn, the United States,
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any state, or any public entity within any state, payable to the judg-
ment debtor on demand, comes into the possession of a levying officer
pursuant to this title, the 1évying officer shall promptly endorse and
present it for payment.

{b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the judgment debtor thereon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ or other enforcement
process was lissued, The endorsement is a valid endorsement. No finan-
clal institution or public entity on which the check, draft, money
order, or other order is drawn is liable to any person by reason of
paying to the levying cfficer the check, draft, money order, or other
order by reason of the endorsement. No levylng officer is liable by
reagson of endorsing, presenting, and obtaining payment of the check,
draft, money order, or other order.

(e} If it appears from the face of the check, draft, money order,
or other order that it has been tendered to the judgment debtor in
satisfaction of a claim or demand and endorsement thereof shall be
considered a release and satisfaction by the judgment debtor of the
claim or demand, the levying officer shall not endorse the check, draft,
money order, or other order unless the judgment debtor has first en-
dorsed it to-the levying officer. If the judgment debtor does not
endorse the check, draft, money order, or other order to the levying
officer, the levying officer shall hold it subject to the lien of the
writ or other enforcement process and is not liable to the judgment
debtor or to any other person for deiay in presenting it for payment.

Comment. Section 702.630 continues the substance of subdivision
(g) of former Sectionm 688 (which incorporated Section 488.520 in the
Attachment Law by reference} except that this section is not limited to
situations where commercial paper comes into the possession of a levying
officer or a receiver pursuant to a writ of execution. See also Section
701,180 ("financial institution” defined).

09046
§ 702.640. Manner of custody

702,640, Except as otherwise provided by statute, where a levying
officer 1s directed to take property intoc custody, the levying officer
may do so either by removing the property to a place of safekeeping or

by installing a keeper.
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Comment. Section 702,640 continues the substance of the second sentence

of subdivision (¢) of former Section 688 except that this section is not
limited to custody under a writ of execution. The introductory clause
recognizes exceptions to this general rule. See Sections 703.370 (tangible
persongl property of a going business), 703,380 (keeper for personal
property used as dwelling).

4057202
§ 702.650, Liability of levying officer
702.650. The levying officer is not liable for actions taken in

conformance with the provisicns of this title.

Comment, Section 702,650 is new., This general protection afforded
levying officers whoe perform their duties in accordance with this title
supersedes the second sentence of the sixth paragraph of former Section
689, the fourth sentence of former Section 689b(9), former Section 697,
and the third sentence of Section 488.370(b)} (attachment of accounts
receivable and choses in action) insofar as it was incorporated by
former Section 688(b). For other provisions concerning the levying
officer's liability, see Sections 703.220(b) (quick sale of perishable
property), 703,240(e) (release), 703.370(a) (payment by check in keeper
levy), 703.650 (sale without notice).
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29/332
CHAPTER 3. EXECUTION

Article 1, General Provisions

—

§ 703.110. Property subject to execution

703.110. (a) Except as otherwise provided in subdivision (b},
property that is subject to enforcement of a money judgment pursuant to
Section 707,120 is subject to levy under a writ of execution,

(b) The following types of property are not subject to enforcement
of a money judgment by levy under a writ of execution but are subject to
enforcement by other procedures:

{1) An alcoholic beverage license that is transferable under Arti-
cle 5 (commencing with Business and Professions Code Section 24070) of
Chapter 6 of the Alcoholic Beverage Control Act.

{2) The interest of a partner in a partnership where the partner,
but not the partnership, is the judgment debtor. _

{(3) A cause of action that is the subject of a pending action or
special proceeding.

{(4) A judgment in favor of the judgment debtor, prior to the ex-
piration of the time for appeal from such judgment, or if an appeal is
filed, prior to the final determination of the appeal.

(5) A right to future payments which is dependent on future devel-
opments other than the passage of time.

{6) Money (other than earnings) owing and unpaid by a public entity
to the judgment debtor,

Comment. Section 703,110 supersedes provisions of former law which
purported to prescribe the property subject to execution., See subdivi-
gion 1 of former Section 682 (personal property, earnings, real prop-
erty, and real property subject to judgment lien} and former Sectiom
688(a) ("All goods, chattels, moneys or other property, both real and
personal, or any interest therein, of the judgment debtor, not exempt by
law, and all property and rights of property levied upon under attach-—
ment in the action, are subject to execution.”). See also Section
701.260 ("property" defined).

As subdivision (a) recognizes, the types of property which may be
reached by levy under a writ of execution are circumscribed by the
general principles determining the classes of property that may be
applied toward the satisfaction of a money judgment by any means. Many
of these principles are uncodified. See Section 707.120 (property
subject to enforcement of money judgment}, 707.130 (property not subject
to enforcement of money judgment), and the Comments thereto.

The general class of property described in subdivision (a) is
subject to the exceptions provided in subdivision (b). Property which
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is not subject to enforcement of a money judgment under Chapter 7 is
not, of course, subject to levy of execution. See Section 707.130
{(property not subject to enforcement). Property which is exempt only 1if
a claim is made therefor under Chapter 7 is subject to execution until
it is shown to be exempt. See Article 3 (commencing with Section
703.310) for methods of levy on particular types of property, and Chap-
ter 4 {commencing with Section 704.110) for the method of levy on wages.

Subdivision {b) describes certain types of property which are not
subject to execution. They are, however, subject to enforcement of a
money judgment through some other procedure in Chapter 5. See Section
705.320 (receiver to transfer alcoholic beverage license), Article 4
{commencing with Section 705.410) (charging orders against interest of
debtor-partner in partnership property), Article 5 {commencing with
Section 705.450) (judgment 1liens), Article & (commencing with Section
705.510) (lien on ecause of action and judgment), Artiele 7 (commencing
with Section 705.610) (rights to future payments dependent on future
developments cther than the passage of time, including payments and
wages due from the federal government, rents, commissions, royalties,
surplus amount of spendthrift trusts, payments due from patent or copy-
right), Article 8 (commencing with Section 705.710) (money, other than
wages, owing and unpaid by a public entity to the judgment debtor).

By precluding the levy under a writ of execution on a right to
future payments which is dependent on future developments other than the
passage of time, paragraph (5) of subdivision (b) overrules Meacham v.
Meacham, 262 Cal. App.2d 248, 68 Cal, Rptr. 746 (1968), insofar as that
decision permitted the levy upon and outright sale of the debtor's right
to royalties from the marketing of an invention.

29/330
§ 703.120, Issuance of writ of execution
703.120. (a) Except as provided in subdivision (c), after the

entry of a money judgment, a writ of execution may be issued by the
attorney for the judgment creditor as an officer of the court or shall
be issued by the clerk of the court upon applicatiod ¢of the judgment
creditor and directed to the levying officer in each county where prop-
erty sought to be levied upon is located.

(b) Writs of execution may be issued successively until the judg-
ment is satisfied, except that a new writ may not be issued for a county
until the expiration of 90 days after the issuance of a prior writ for
that county unless the prior writ was earlier returned.

(c) Where the judgment creditor seeks a writ of execution to en-
force a judgment for the support of a child or spouse, the judgment
creditor shall apply to the court ex parte, or on noticed motion if the

court so orders, for an order directing issuance of a writ of executiomn.
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Comment. Subdivision (a) of Section 703,120 supersedes portions of
the first sentences of former Sections 681 and 682 pertaining to issu-
ance of writs of execution, and continues the substance of the first and
last sentences of former Section 687. Unlike prior law, however, this
section permits the judgment creditor’s attorney to issue writs as an
officer of the court. The time during which writs may be issued under
subdivision {a) is determined under Sectiom 702.210. Where writs of
execution are issued for two or more countles, the judgment creditor has
a special duty to see that an excessive levy is not made, Cf. White
Lighting Co. v. Wolfson, 68 Cal.2d 336, 347-50, 438 P.2d 345, ., b6
Cal. Rptr. 697,  (1968) {excessive attachment as abuse of process)

Subdivision (b} supersedes prior law under which no more than one
writ could be ocutstanding in one county for the enforcement of the same
judgment. See former Section 683, para. 2; 32 Ops. Cal. Att'y Gen. 22
{1958). Subdivision (b) permits the issuance of a writ of execution for
a particular county once every 90 days and Section 703.140(c) provides
a 90-day period during which property may be levied upon under the writ.
Hence, only one writ at a time provides authority for levy in a given
county although several writs might be cutstanding. This arrangement
provides the judgment creditor with needed flexibility; one writ may be
retained by the levying officer for the purpose of completing a sale
while another writ may be issued to reach newly discovered property.
This is particularly important in a case where there is a need to levy
upon other property in a county where real property has been levied upon
since Section 703.640(h) delays the sale of real property for at least
140 days after levy.

Subdivision (c) codifies the practice developed pursuant to Civil
Code Section 4380 which gives the courts discretion in determining the
manner of enforcing judgments for support. See Messenger v. Messenger,
46 Cal.2d 619, 630, 297 P.2d 988, __  (1956); Jackson v. Jackson, 51
Cal. App.3d 363, 124 Cal. Rptr, 101 (1975); Slevats v. Feustal, 213 Cal.
App.2d 113, 28 Cal, Rptr. 517 (1963). It appears that the usual prac-
tice has been to apply ex parte to the court for an order directing the
issuance of the writ of execution. See 5 B. Witkin, California Proce-
dure Enforcement of Judgment § 9, at 3394 (2d ed. 1971); Simonet v.
Simonet, 263 Cal. App.2d 612, 616, 69 Cal. Rptr. 806,  (1968)).
However, some courts have indicated a preference for application on
noticed motion, See Martin v. Martin, 3 Cal. App.3d 749, 755, 85 Cal.
Rptr. 339, (1970); Cochrane v. Cochrane, 57 Cal. App.2d 937, 939,
135 P.2d 714, (1943).

The prov151ons of this section are subject to limitations provided
elsewhere, See, e.g., Sections 702.210-702.220 (time for enforcement),
702.140 {stay of enforcement), 702.420 {enforcement after death of
judgment debtor).

29/331
§ 703,130, Contents of writ of execution

703.130. The writ of execution shall state the date of issuance,
the amount of the judgment, and the amount actually due thereon, and
shall require the levying officer to whom it is directed to satisfy the
judgment.
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Comment. Section 703,130 prescribes the essential elements of a
writ of executiom. It supersedes a portion of the introductory para-
graph and subdivision 1 of former Section 682 and a portion of former
Sectlgp 682.2. See also Section 703,140 (execution of writ). The writ
of execution is directed to the levying officer and provides the basis
for the levying officer's authority under this chapter.

The technical requirements for the writ provided in former Sections
682 and 682.1 have not been continued in Section 703.130. The Judicial
Council may prescribe the form of the writ. See Section 702.160(b).

The requirement that the writ state the kind of momey or currenmcy in
which the judgment 1s payable is not continued; Section 667 has been
revised to require all money judgments to be made payable in United
States currency. The reference to earnings has been deleted. Levy on
earnings of an employee is accomplished pursuant to Chapter &4 (com—
mencing with Section 704.110). The statute no longer requires levy upon
personal property first. The judgment creditor is permitted to desig-
nate the order of levy in the instructions to the levying officer. See
Sections 702.610 (instructions to levying officer) and 703.140 (delivery
of writ and instructions to levylng officer). Former law required
satisfaction of the judgment first out of property previously attached
before judgment in the action, then out of personalty, and finally out
of realty., See subdivision 1 of former Section 682 and former Sectiom
684.2. See also Section 703,230 (order requiring attached property to
be released or applied to judgment).

26/336
§ 703.140. Delivery and execution of writ
703.140, (a) The judgment creditor shall deliver the writ of

execution to. the levying officer to whom the writ is direeted, together
with written instructions containing a descripticn of the property to be
levied upon and a designation of persons to be served.

(b} The levying officer shall execute the writ by levying upon
sufficient property subject to execution to satisfy the judgment and any
accruoed costs, interest, and levying officer's costs entered on the
writ.

{c) The levying officer may not levy upon any property under the

writ after the expiration of 90 days from the date the writ was issued.

Comment ., Subdivision (a) of Section 703.140 continues the practice
under former law, i.e.,, that the levying officer will not act until the
judgment creditor delivers the writ of execution and written instrue-
tions to levy upon specific property. See Sections 262 (instructions of
a party or the party's attorney not an excuse from liability unless in
writing), 702.610 (instructions to levying officer). The judgment
creditor's instructions may designate the order of levy. The mandatory
order of levy provided in subdivision 1 of former Section 682 and former
Section 684.2 is not continued. See the Comment to Section 703.130.

See also Sections 702,530 (entry of accrued costs, interest, and levying
officer's costs on writ}, 702,620 (deposit of costs), 703.110 (property
subject to levy of executiom).
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Subdivision (b) continues the substance of the first portion of the
first sentence of former Section 691. See also Section 488.030(bh)
(execution of writ of attachment).

Subdivision (c¢) prescribes the time within which property may be
levied "upon under a writ of execution. The 90-day period runs from the
date of issuance of the writ, whereas under the first paragraph of
former Section 683 the writ was to be returned within 60 days after its
delivery to the levying officer. No levy may take place under a writ
after the expiration of the 20-year period of enforceability prescribed
by Sections 702,210 and 702,220,

29209
§ 703,150, Contents of notice of levy

703.150. The notice of lévy required by Artiecle 3 (commencing with
Section 703.310) shall inform the person notified of all of the follow-
ing:

(a) The capacity in which the person is notified.

(b) The property which is levied upon. If real property which
stands upon the records of the county in the name of a person other than
the judgment debtor is sought to be levied upon, the notice of levy
shall identify such person. If growing crops or timber to be cut which
is located on real property standing upon the records of the county in
the name of a persou other than the judgment debtor is sought to be
levied upon, the notice of levy shall identify such persomn.

(c) The person's rights under the levy, including the right to make
a third-party claim pursuant to Chapter 6 {commencing with Section
706.110) and the right to claim an exemption pursuant to Chapter 7
(commencing with Section 707.110),

{d) The person's duties under the levy.

Comment. Section 703,150 prescribes the contents of the notice of
levy. The Judicial Council may prescribe the form of the notice of
levy. See Section 702,160(b). The notice of levy of execution is
similar to the notice of attachment provided by Section 488,020. Under
prior law, the notice of levy was recognized by Section 688(b), but 7
there was no provision for an official form of the notice. Instead, the
form of the notice of levy was determined by the levying officers. See,
e.g., Marshal's Manual §§ 302.1, 344.1 (rev. Jan. 1, 1977); Cal, State
Sheriffs' Association, Civil Procedural Manual 4.10-4.11, 4,19-4,20,
4,23-4.24 (1978). The notice of levy is directed to the person being
notified whereas the writ of execution is directed to the levying of-
ficer. See Sections 703.120 (writ directed to levying officer) and
703.130 (contents of writ of execution). The judgment creditor must
supply written instructions to the levying officer which provide suffi-
cient information to complete the notice of levy. BSee Sections 702,610
{instructions to levying officer), 703.140 (delivery of instructions to
levying officer),
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15/340
§ 703.160. Effect of failure to give notice of levy

703.160. In any case where, pursuant to a levy, a copy of the writ
of execution and a notice of levy are required to be posted or mailed to
the judgment debtor or other person by Article 3 (commencing with Sec-
tion 703.310), failure to post or mail the copy of the writ and the
notice does not affect the lien created by the levy.

Comment. Section 703.160 is analogous to portions of Sections
488,310-488.430 (method of levy in attachment) which were incorporated
by former Section 688,

29/337
§ 703.170. Levy on property in private place

703.170. 1If property sought to be levied upon is located in a
private place of the judgment debtor, the judgment creditor may apply to
the court ex parte, or on noticed motioh if the court so directs, for an
order directing the levying officer to seize the property in such place.
The applicaticn for the order shall describe both the property scught to
be levied upon and the place where it is to be found with particularity
according to the best knowledge, information, and belief of the judgment
creditor. The court may not issue the order unless the judgment creditor
establishes that there 1s probable cause to believe that property sﬁbject
to levy under a writ of execution is located in the place described.

Comment. Section 703.170 is based on comparable provisions relat-

ing to claim and delivery. See Sections 512.010, 512.060, 512,080,
514,010, and the Comments thereto. If the levying officer gains en-
trance into a private place pursuant to an order issued under this
section, the levying officer's authority to levy upon property is re-
stricted by the terms of the order.

10914
§ 703.180. Payment by debtor of judgment debtor

703.180. At any time after delivery of a writ of execution to a
levying officer and before its return, a person indebted to the judgment
debtor may pay to the levying officer the amount of the debt or so much
thereof as is necessary to satisfy the judgment. The levying officer's
receipt 1s a discharge for the amount paid. ‘

Comment. Séction 703,180 continues the substance of former Section
716 except that this section provides for discharge only where the debt

is voluntarily paid to the levying officer after the writ of executiocn
has been delivered, not after it has been Issued but not delivered.
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29/341
§ 703.190. Dutijes and liability of garnishee
703.190. {a) Except as otherwise provided by statute, at the time

of levy under a writ of execution by service on a third person of a copy
of the writ and a notice of levy, or promptly thereafter:

(1) If the third person does not claim a right of possession of the
property, the third person.shall deliver to the levying officer any
tangible personal property levied upon which is subject to execution and
in which the judgment debtor has an interest.

(2) To the extent that the third person does not deny the debt, the
third person shall pay to the levying officer any debt levied upon which
is subject to execution and is due and owing to the judgment debtor and
shall make further payments to the levying officer of amounts which comé
due during the period of the lien of execution.

{b) When a transfer or payment is made, the third person shall
execute any documents necessary to effect the transfer or payment.

{c) At the time of levy, the levying officer shall request the
third person to give the levying officer a memorandum which the third
person shall mail to the levying officer within 10 days after levy. The
memerandun shall be executed under ocath and shall contain the following
information:

(1) A description of any tangible personal property levied upon and
the judgment debtor's interest therein.

{2) A statement of the amount and the terms of any debt levied
upon.

(3) If the third person possesses property of the judgment debtor
which 1is not delivered to the levying officer, or owes a debt to the
judgment debtor which ig not paid to the levying officer, a description
of the property and a statement of the amount and terms of the debt and
a statement of the reasons for not delivering or paying.

{(4) A description of any superior claims or rights of other persons
in the tangible property or debt. _

{d) Upon receipt of the memorandum, the levying officer shall
promptly mail a copy thereef to the judgment ecreditor,

{e) If the third person fails to comply with subdivision {a), (b),
or {c), the levying officer shall so state at the time the writ is
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returned and the third person may, in the court's discretion, be re-
quired to pay the costs of any proceedings taken for the purpose of
obtainipg possession of the property levied upon or payment of the debt
levied upon, executlon of documents necessary to effect transfer or

payment, or the information required by this section.

Comment. Subdivision {a) of Section 703.190 is new. Service of
the copy of the writ of execution and notice of levy creates a lien on
any property or debt that is subject to levy of execution even if the
garnishee refuses to tura the property over or pay the debt to the
levying officer. See Section 703.200; Nordstrom v. Corona City Water
Co., 155 Cal. 206, 212, 100 P. 242,  (1909). Only so much of the
debt need be pald as is necessary to satisfy the amount stated 1in the
writ. See Section 703.140(b} (levy on property sufficient to satisfy
the judgment, accrued costs, interest, and levying officer's costs).
Payment under subdivision {(a)(2) is to continue while the execution lien
is in force. See Sections 702.330 (duration of liens in general),
703,200 (lien of execution}, 703.240 (release extinguishes liens),
703,250 (return of writ), 703.750 (extinction of lien upon sale).

The memorandum required by subdivision (c) is more extensive than
the memorandum required by Section 488.080(b) (attachment), which was
incorporated by former Section 688(b) and, where cooperation is forth-
coming, provides an inexpensive alternative to examination proceedings
under Section 705.130. It is intended to provide the judgment creditor
with the Information needed to be able to select the proper manner of
enforeing the judgment., The levy does not create a lien on property
described in the memorandum that is not subject to execution. The
garnishee 1s not precluded from supplying information in addition to
that required in the memorandum,

Subdivision (d) is new.

Subdivision (e) supersedes the last sentence of Section 488.080(b)
(attachment), which was incorporated by former Section 688(b). See also
Sections 705,130 (examination of third person indebted to judgment
debtor), 705,170 (order directing application of debt to satisfaction of
judgment creditor's judgment), 705.210-705.270 (creditor's suit).

29/344
§ 703,200, Lien of execution

703.200. (a) Except as provided in subdivision (b), levy under a
writ of execution creates a lien on the property levied upon for a
period of one year from the date of issuance of the writ.

(b) A lien upon an interest of an heir, devisee, or legatee in
personal property in the estate of a decedent continues for a period of
one year after the decree distributing the interest has become final.

{c) Property is not affected by issuance of a writ or its delivery
to the levying officer and a lien does not attach to property until
levy.
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Comment. Subdivision (a) of Section 703.200 continues thé sub-
stance of the first portion of former Section 688{e). The running of
the lien is not tolled during a stay of enforcement. An execution lien
on real.property is useful only if there is no judgment lien in favor of
the judgment creditor on that property. See Article 5 (commencing with
Section 705.450) of Chapter 5. However, levy of execution is generally
required in order to realize on the judgment lien.

Subdivision (b} supersedes the last portion of the first sentence
of former Section 688(e). For provisions relating to personal property
levied upon while in estate administration, see Section 703.460.

Subdivision (c¢) continues the substance of former Section 688(d).

13/600

§ 703.210, Turnover order in aid of execution

703,210. (a) If a writ of execution is issued, the judgment cred-
itor may apply to the court ex parte, or on noticed motion 1if the court
so direets, for an order directing the judgment debtor to transfer to
the levying cfficer:

(1) Possession of the property sought to be levied upon where the
prasceribed method of levy is by taking the property into custody.

(2) Possession of documentary evidence of title to property of or
a debt owed to the judgment debtor which is sought to be levied upon.

An order pursuant tec this paragraph may be served when the property or
debt is levied upon or thereafter.

(b) The order shall be personally served upon the judgment debtor
and shall contain a notice to the judgment debtor that failure to comply
with the order may subject the judgment debtor to being held in contempt
of court.

Comment. Section 703,210 is analogous to Section 482.080 (provid-
ing for turnover orders when a writ of attachment is issued), except
that subdivision (a) specifies that the application for a turnover order
is to be made ex parte unless the court directs otherwise. In the case
of a turnover order in attachment proceedings, the plaintiff is normally
already before the court and the nature of those proceedings determine
whether the application will be heard ex parte or on motice.

29210
§ 703.220. Sale of or receiver for perishable property

703.220. (a) Upon noticed motion by the judgment creditor, the
judgment debtor, or a pérson who has filed a third-party claim pursuant
to Chapter 6 {(commencing with Section 706.110), and a showing that
property levied upon is perishable ér will greatly deteriorate or
greatly depreclate in value or that for some other reason the interests
of the parties will be best served thereby, the court may order the
property to be sold or may appoint a receiver or direct the levying
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officer to take any action necessary to preserve the value of the prop-~
erty or to sell the property. .

(b) If the levying officer determines that property levied upon is
extremgiy perishable or will greatly deteriorate or greatly depreciate
in value before a court order pursuant to subdivision {a) could be
obtained, the levying officer may take any action necessary to presetrve
the value of the property or may sell the property. The levying officer
is not liable for a determination made in good faith under this subdivi-
sion.

(¢) A sale of property pursuant to this section shall be made in
the manner provided by Article 3 (commencing with Section 703.610) and
the proceeds shall be applied toward the satisfaction of the judgment in
the manner provided by Article 4 (commencing with Section 703.810).

(d) If a receiver is appointed, the court shall fix the daily fee
of the receiver and may order the judgment creditor to pay the fees and
expenses of the receiver in advance or may direct that the whole or any
part of the fees and expenses be paid from the proceeds of any sale of
the property.

{(e) Except as otherwise provided in this section, the provisions of
Chapter 5 {commencing with Section 564) and Chapter 5a {commencing with
Section 571) of Title 7 govern the appointment, qualifications, powers,
rights, and duties of a receiver appointed under this section.

Comment. Section 703,220 is analogous te Section 488.530 (attach-
ment} and supersedes provisions relating to disposition of perishable
property in former Sections 689 (third-party claims proceedings) and
690.50(g) (exemption proceedings).

29/338
§ 703.230. Satisfaction from or release of attached property

703.230. If property of the judgment debtor is subject to a lien
of attachment, the judgment debtor may apply to the court upon noticed
motion and the court may order the property elither to be levied upon
under a writ of execution and applied toward the satlsfaction of the
judgment or to be released.

Comment. Sectiom 703.230 supersedes former Section 684.2, It is
designed to avoid a problem that could otherwise result from the elimi-
nation of a fixed order of levy on different types of property. See

also Sections 702.610 {instructions to levying officer}, 703.140 (deliv-
ery of writ and instructions to levying officer). Under former law, a
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judgment was satisfied first out of property previously attached before
judgment in the action, then out of personalty, and finally out of
realty. See subdivision 1 of former Section 682 and former Section
684.2.u To avoid the danger that the judgment creditor might hold at-
tached property for extended periods while searching for other property,
Section 703.230 provides a means by which the judgment debtor can compel
either the application of the attached property to the satisfaction of
the judgment or its release. The lien of attachment continues after
judgment until it expires on its own terms or is merged in a judgment
lien, execution lien, or the lien of some other postjudgment enforcement
procedure. See Sections 488,510 (duration of attachment lien), 702,310
(relation back of liens); Bagley v. Ward, 37 Cal. 121, 131 (1869);
Balzano v. Traeger, 93 Cal. App. 640, 643-44, 270 P. 249, (1928).

968/709
§ 703.240. Release of property from lien and custody

703.240. (a) The levying officer shall release property or pro-
ceeds thereof upon the receipt of a written direction from the judgment
creditor or a certified copy of a court order for release or when
otherwise required by this title to release the property. Release
extinguishes any liens created by the enforcement process.

(b} If the property to be released has been taken into custody, it
shall be released to the person from whom it was taken unless otherwise
ordered by the court. If the person cannot be found within the county
where the property was levied upon, the levying officer shall retain
custody of the property and shall mail a notice of where possession of
the property may be secured to the person's last known address. If the
person does not c¢laim the property within 30 days after the notice is
sent, the levying officer shall sell the property, other than cash and
its equivalents, in the manner provided by Article 3 (commencing with
Section 703,.610). The levying officer shall deposit the proceeds of
sale and cash and its equivalents, after first deducting the levying
officer's costs, with the county treasurer of the county where the
property is located, payable to the order of the peréon.

{c) If the property to be released has not been taken into custody,
the levying officer shall release the property by issuing a written
release and mailing notice of release to the persom upon whom process
was served to create the lien at the person's last known address.

(d) If the property to be released was levied upon by recording or
filing a copy of the writ and a notice of levy, the levying officer

shall record or file a written notice of release in the same office.
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{e) The levying officer is not liable for releasing property in
accordance with this section nor is any other person liable for acting
in confprmity with the release,

Comment. Section 703,240 supersedes the portion of subdivision (b)
of former Section 683 that incorporated the manner of release of attach-
ment. Section 703,240 is generally similar to Section 488.560 (release
of attachment}. Subdivision (b), however, provides for property to be
sold and the proceeds deposited in the county treasury where the person
to whom property is to be released does not appear. See also Section
702.510 (manner of mailing notice).

29/343

§ 703,250. Return of writ of execution

703.250. (a) Except as otherwise provided in subdivision (b), the
levying cfflcer to whom the writ of execution is delivered shall return
the writ to the court, together with a report of the levying officer's
actions and an accounting, at the earliest of the following times:

(1) One year from the date of issuance of the writ or, in the case
of 2 leyy upon an interest of an heir, devisee, or legatee in personal
property in the estate of a decedent, oune year after the date the decree
distributing the interest has become final.

(2) Promptly after all of the duties under the writ are performed.

(3) When return is requested in writing by the judgment creditor.

(4) If no levy takes place under the writ within 90 days after its
issuance, promptly after the expiration of the 90-day period.

(5) Upon explration of the time for enforcement of the judgment.

(b) If an earnings withholding order has been issued and served
upon the employer as provided in Chapter 4 (commencing with Section
704,110) within 90 days after issvance of a writ, the writ shall be
returned as provided in Sectlion 704. .

Comment. Section 703.250 supersedes the first, .third, and fourth
paragraphs of former Section 683, Under Section 703.250, the period at
the end of which the writ must be returned runs from the date of issu-
ance of the writ rather than from the date the writ was delivered to the
levying officer. The provision of former Section 683 that the writ
could not be returned before the expiration of 10 days is not contlnued.
If a levy takes place under the writ, any sale of property or collection
of a debt under the writ must be completed before the expiration of a
year from the date of issuance of the writ under which levy took place
except in the case of an interest in a decedent's estate. See subdivi-

sion (a){l) and Sections 703.190(a)(2) (collection), 703.610 (sale).
See also Section 703,200 (duration of lien of execution). Ultimately,
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return must be made before the expiration of the period of enforceabil-
ity of a judgment provided by Sectioms 702,210 and 702.220. Redelivery
of the writ, alias writs, and alias returns are not authorized., See
former Sections #83, 688(e).

The provisicns of this sectlon are ilncorporated for the purpose of

returns of writs of possession and writs of sale. See Sections 708.160,
709.150, 710.140. :

404/196

§ 703.260, Garnishment by repistered process server

703.260. (a) Levy under a writ of execution on property of a
judgment debtor in the possession of a third person or owed by a third
perseon to the judgment debtor may be accomplished by a registered proc-
ess server registered pursuant to Chapter 16 (commencing with Section
22350) of Divigion 8 of the Business and Professions Code, if the prop-
erty is not to be taken into custody or sold. The registered process
server shall serve a copy of the writ and a notice of levy on the third
person, shall mail copies of the writ and notices of levy to other
persons as required by Article 2 (commencing with Section 703.310), and
shall request the third person to give the levying officer the nemoran-
dum provided by Section 703,190,

(b) At the time of levy or promptly thereafter, the writ of execu-
tion and a copy of the notice of levy, together with proof of mailing of
notice to other persons required by Article 2 (commencing with Section
703.310) and a statement of the activities of the registered process
server, shall be mailed to the levying officer.

(c) The levying officer shall perform all other duties under the
writ as if the levying officer had served the writ and shall return the
writ to the court upon receipt of the fee provided by Section 26725 of
the Govermment Code.

Comment. Subdivision (a) of Section 703.260 continues the sub-—
stance of former Section 687(b) and provides additional procedural
detail. A registered process server may not levy upon property such as
chattel paper, negotiable instruments, or securities because the process
server is precluded by subdivision (a) from levying in a situation where
custody must be obtained. See Sections 703.400 (chattel paper), 703.410
(negotiable instruments), 703.420 {securities).

Subdivision (b) is new, and is intended to provide the levylng
officer with information necessary to perform the remaining duties under
the execution, : :

Subdivision (e) continues the substance of former Section 687(c).
See algo Seetion 702,510 (mailing includes personal delivery).
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27805
Article 2, Method of Levy

§ 703.310, Interest in real property

703.310. {a) To levy upon real property or a leasehald or other
interest therein, the levying officer shall record a copy of the writ of
execution and a notice of levy with the recorder of the county where the
real property is located. .

{b) If the notice of levy identifies a third person in whose name
the real property stands upon the records of the county, the recorder
shall index the copy of the writ and the notice of levy in the names of
both the judgment debtor and the third person.

(¢) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to all of the follow-
ing:

{1) The judgment debtor.

(2} A third person identified in the writ in whose name the real
property stands upon the records of the county. WNotice shall be mailed
to the person at the address shown by the records of the office of the
tax assessor of the county where the real property is located.

(3) A person holding an interest in the property acquired by an
instrument sufficient to impart constructive notice of the interest if
the instrument is recorded in the office of the county recorder so as to
impart constructive notice prior to the date of levy on the-property.
Notice shall be mailed to the person at the address used by the county
recorder for the return of the instrument after recording.

(d) At the time of levy or promptly thereafter, the levying officer
shall serve a copy of the writ and a notice of levy on one occupant of
the real property. Service on the occupant shall be made by leaving the
copy of the writ and the notice of levy with the occﬁpant personally or,
in the occupant's absence, with any person of suitable age and discre-
tion found upon the real property at the time service is attempted and
who is either an employee or agent of the occcupant or a member of the
occupant's family or household. If the levying officer is unable to
serve an occupant, at the time service is attempted the levying officer
shall post a copf of the writ and a.notice of levy in a conspicuous

place on the real property. If the real property described in the writ
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consists of more than one distinect lot, parcel, or govermmental subdivi-
sion and any of the lots, parcels, or govermmental subdivisions lie with
relatign to any of the others so as to form a continuous tract, only one
service or posting need be made under this subdivision as to the con=-

tinucus tract.

Comment. Section 703.310 is comparable to Section 488,310 (manner
of levy upon interests 1n real property pursuant to the Attachment Law)
which was incorporated by former Section 688(b). Any legal or equitable
interest in land which is subject to the enforcement of a money judgment
is subject to levy under a writ of execution unless some other exclusive
method of enforcement is specified, such as in the case of a partner's
interest in partnership real property which is reachable only by way of
a charging order pursuant to Section 705.410 where the partnership is
not included as a judgment debtor. See Sections 703.110 {(property
subject to execution}, 707.120 (property subject tc enforcement of money
judgment); Lynch v. Cunningham, 131 Cal. App. 164, 173-75, 21 P.2d 154,
21 p.2d 973, _ {1933).

Subdivision (a) of Section 703.310 makes clear that leasehold
interests are subject to execution in the same manner as real property.
Under former law, it was the practice to treat sowe leases as personal
property and some as real property for purposes of levy. See Marshal's
Manual of Procedure § 300.3 {rev, 1977).

Former law did not require recordation of the writ of execution and
notice of levy if there was an existing judgment lien on the property.
See Lehnhardt v. Jennings, 119 Cal, 192, 195-97, 48 P, 56, 51 P. 195,
___ (1897) (no levy required where judgment is lien). However, the
practice has been to levy in every case. See Marshal's Manual of Pro-
cedure § 303.2 (rev. 1977); Cal. State Sheriffs' Association, Civil
Procedural Manual 4.10 (1978). Subdivision (2) continues existing
practice by requiring a complete levy to be made regardless of whether
there is a prior judgment lien or attachment lien on the property in
favor of the judgment creditor.

The provisions concerning the notice of levy are new. BSee Section
703.150 (contents of notice of levy). Notice is required to be given to
the persons described in paragraph (3) of subdivision (c) in order to
afford early notice that the real property is likely to be socld. Para-
graph (3) is derived from Civil Code Section 2924b(3)(a).

27807
§ 703.320. Tangible personal property in possession of judgment debtor

703.320. {a) Except as otherwise provided by this article, to levy
upon tangible personal property in the possession of the judgment
debtor, the levying officer shall take the property into custody.

{b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ of execution and a notice of levy to the
judgment debtor.

Comment. Subdivision (a) of Section 703.320 prescribes the general
rule governing levy on tangible personal property in the possession of
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the judgment debtor. It continues the substance of the first sentence
of subdivision (c) of former Section 588. For a general provision
concerning the manner of taking custody, see Section 702.640. The
introddttory phrase of subdivision (a) recognizes that the general rule
does mnot apply where another section of this article is applicable to a
particular type of property.

Subdivision (b) continues the-requirement of former Section 682.1
and of the second sentence of subdivision (b) of former Section 688 that
a copy of the writ be served on’the judgment debtor, and adds the re-
quirement that a notice of levy also be served. See alsc Section
702,510 (mailing includes personal delivery). The judgment creditor has
the responsibility of furnishing the levying officer with the informa-
tion necessary to comply with this provision. See Section 702,610. See
also Sections 703.130 {contents of writ of execution), 703.150 (contents
of notice of levy).

_ . 27808
§ 703.330, Tangible personal property in possession of third person
703.330. (a) Except as otherwise provided in this article, to levy

upon tangible_personal property in the possesgion of a third pefson, the
levying officer shall serve a copy of the writ of execution and a notice
cf levy on the third person. _

(b) At the time of levy or promptly thereafter, the levying officer
shall mail & copy of the writ and a notice of levy to the judgment
debtor. _ | )

(c) If goods are covered by a megotiable document, the goods may
not be levied upon but the negotiable document may be levied upon in the
manner provided by Section 703.410. '

Comment. Subdivision (a) of Section 703,330 continues the sub-
stance of a portion of the last sentence of subdivision (b) of former
Section 688. It prescribes the general rule governing levy on tangible
personal property in which the judgment debtor has an interest but which:
is in the possession of a third person. This general rule is subject to
exceptions, such as that provided in subdivision {c).

Subdivision (b) continues the requirement of former Section 682.1
and of the second sentence of subdivision (b) of former Section 688 that
a copy of the writ be served on the judgment debtor, and adds the re-
quirement that a notice of levy also be served. See Section 702.510
(mailing includes personal delivery). The judgment creditor has the
responsibility of furnishing the levying officer with the information
necessary to comply with this provision. See Section 702.610.

Subdivision (¢} corresponds to subdivision {(d) of Section 488.330
(attachment), which was incorporated by former Section 68B(b).

For special provisions applicable to a levy upon the contents of a
safe deposit box, see Sections 703,430 and 703.440, The duties of the
garnishee are specified by Section 703.190.
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27809
§ 703.340. Debts .
703.340. (a) Except as otherwise provided in this article, to levy

upon é-ﬁebt owed to the judgment debtor, the levying officer shall serve
a copy of the writ of execution and a notice of levy on tﬁe person owing
the debt. ’

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the judgment
debtor and to any other person identified as an obligee in a memorandum
under Section 703.190.

Comment. Subdivision {a) of Section 703.340 continues the sub-
stance of a portion of the last sentence of subdivision (b) of former
Section 688. It prescribes the general rule governing levy on debts,
including accounts receivable and choses in action, but recognizes that
the general rule is inapplicable where ancther section of this article
governs the manner of levy on a particular type of property.

Subdivision (b) continues the requirement of former Sectiom 682,1
and of the second sentence of subdivision (b) of former Section 688 that
a copy of the writ be served on the judgment debtor, and adds the re-
quirement that a notice of levy also be served. See Section 702.510
(mailing includes personal delivery).

The judgment creditor has the responsibility of furnishing the
levying officer with the information necessary to comply with this
provision, See Section 702.610.

12/326
§ 703.350. Tangible personal property in custody of levving officer

703,350, (a) To levy upon tangible personal property in the cus-
tody of a levying officer:

(1) If the writ of executlon is directed to the levying officer
having custody of the property, the judgment creditor shall deliver the
writ to the levying officer.

(2} If the writ of execution is directed to a levying cfficer other
than the levying officer having custody of the property, the levying
officer to whom the writ is directed shall serve a copy of the writ and
a notice of levy on the levying officer having custody.

(b) At the time of levy or promptly thereafter, the levying officer
te whom the writ is directed shall mail a copy of the writ and a notice
of levy to the judgment debtor. ‘

Comment, Section 703,350 is new. Paragraph (1) of subdivision {(a)
codifies case law concerning a "paper levy" involving only one levying
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officer. See, e.g,, 0'Connor v. Blake, 29 Cal. 312, 315 (1865); Colver
v. W.B. Scarborough Co., 73 Cal. App. 441, 443, 238 P. 1104,

(1925), Paragraph (1) makes clear that the lien of execution arises at
the tima the writ is delivered to the levying officer. See also Section
703.200 (lien of execution). Paragraph (1) applies in cases where the
judgment creditor is seeking to have property sold on execution which
has been previously attached by the creditor and also in cases where a
judgment creditor seeks to reach property which has already been taken
into custody on attachment or execution at the behest of another credi-
tor. Paragraph (2) is a new provision governing levies involving two
levying officers.

27810
§ 703.360. Motor vehicles and vessels required to be regigtered

703.360. (a) Except as provided in subdivision (b), promptly after.
levy upon a motor wvehicle or a vessel required to be registered with the
Department of Motor Vehicles, the levying officer shall determine from
the department the name and address of the legal owner of the wehicle or
vessel and, if the legal owner is a person other than the judgment
debtor or a third person in possession, the levying officer shall mail a
copy of the writ of execution and a notice of levy to the legal owner.

(b) If a motor vehicle or vessel is levied upon pursuant to Section
703.370 or 703.380, the copy of the writ and the notice of levy need not
be majled to the legal owner pursuant to subdivision (a) until the
levying officer takes exclusive custody of the motor vehicle or vessel.

Comment. Section 703,360 supersedes subdivision (1) of former
Section 689b. Former law required notice to be given the legal owner if
different from the registered owmer., Subdivision (a) of Section 703,360

is worded sc as to avoid duplicate notice in any case where the legal
owner has already received notice in the course of the levy. See Sec~
tions 703.320, 703.330, 703.370, 703.380.

Subdivision (b) is new. The levying officer is not required to
send notice to the legal owner when a keeper levy is made under Section
703.370(a) or 703.380(a), but only when the levying officer takes exclu-
sive custody of the wehicle or vessel under Section 703.370(c) or
703.380{(c).

27811
-§ 703,370. Tangible personal property of a going business

703.370. (a) To levy upon tangible personal property of a going
business {other than money or a vehicle required to be registered under
the Vehicle Code), the levying officer shall, if the Judgment debtor
consents, place a keeper in charge of the property, at the judgment

creditor's expense, for two days or for a longer peried agreed upon by
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the judgment creditor and the judgment debtor. During this period, the
judgment debtor may continue to operate in the ordinary course of busi-
ness at™the judgment debtor's expense provided that all sales are final
and are for cash or the equivalent of cash. For the purpose of thie
subdivision, payment by check is the equivalent of cash payment., The
levying officer is not liable for accepting payment in the form of a
cash equivalent. The proceeds from all sales shall be given to the
keeper for the purposes of the levy unless otherwise authorized by the
judgment creditor.

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ of execution and a notice of levy to the
judgment debtor.

(c) At the conclusion of the period during which the business

continues to operate under subdivision (a), the levying officer shall
take the tangible personal property into exclusive custody unless some
other disposition is made by the court or agreed upon by the judgment
creditor and the judgment debtor.

Comment., Section 703.370 provides a special method of levj on a
going business which permits the business to operate for at least two
days after levy subject to the custody of a keeper. Subdivision (a)
continues the substance of the fifth through the ninth sentences of
subdivision (¢) of former Section 688,

Subdivision (b) makes clear that the judgment debtor is to be given
notice of the levy just as in any other case of a levy on tangible
perscnal property in the possession of the judgment debtor. See Section
702.510 {wmailing includes personal delivery). See also Section 703,360
(notice to legal owner of motor vehicle or vessel required to be regis—-

tered).
Subdivision (c¢) continuas the substance of the tenth sentence of

subdivision (¢) of former Section 688,

27812
§ 703.380, Personal property used as dwelling

703.380. <{a) To levy upon personal property used as a dwelling,
such as a housetraller, mobilehome, or vessel, the levying officer shall
place a keeper in charge of the property, at the judgment creditor's
expense, for two days or for a longer period agreed upon by the judgment
creditor and the judgment debtor.

{b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ of execution and a notice of levy to the
judgment debtor..
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(c) At the conclusion of the period during which the property is in
the custody of the keeper pursuant to subdivision (a), the levying
officer shall remove the occupants and take the personal property used
as a dwelling into exclusive custody unless some other disposition is
made by the court or agreed upon by the judgment creditor and the judg-
ment debtor,

Comment. Subdivision (a) of Section 703.380 continues the sub-—
stance of the third sentence of subdivision {¢) of former Section 688.

Subdivision (b) makes clear that the judgment debtor is to be given
notice of the levy just as in any other case of a levy on tangible
personal property in the possession of the judgment debtor. See Section
702.510 (mailing includes personal delivery). See also Section 703.350

(notice to legal owner of motor vehicle or vessel required to be regis=—

tered).
Subdivision {c) continues the substance of the fourth sentence of

subdivision {¢) of former Section 688,

27813
§ 703.390. Growing crops and standing timber

703,390. {a) To levy upon growing crops or timber to be cut, the
levying officer shall record a copy of the writ of execution and a
notice of levy with the recorder of the county where the real property
on which the crops are growing or on which the timber is standing is
located. )

{b) If the notice of levy identifies a third person in whose name
the real property stands upon the records of the county, the recorder
shall index the copy of the writ and the notice of levy in the names of
both the judgment debtor and the third person. 4

{c) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the judgnent
debtor and to any other person identified in the notice of levy in whose
name the real property stands upcon the records of the county at the
address of the third person shown by the records of the office of the
tax assessor of the county where the real property is located.

{(d) At the time of levy or promptly thereafter, the levying officer
shall serve a copy of the writ and a notice of levy on cne occupant of
the real property. Service on the occupant shall be made by leaving a
copy of the writ and a notice of levy with the occupant persomally or,
in the ocecupant's absence, with anf person of suitable age and discre=

tion found upon the real property at the time service 1s attempted and
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who 1s eilther an employee or agent of the occupant or a member of the
occupant's family or household. If there is no occupant on the real
property at the time service is attempted, the levying officer shall
post a copy of the writ and a notice of levy in a conspicuous place on
the real property. If the real property described in the notice of levy
consists of more than one distinct lot, parcel, or govermnmental subdivi-
sion and any of such lots, parcels, or govermmental subdivisions lie
with relation tc any of the others so as to form one or more continuous,
unbroken tracts, only one service or posting need be made under this
subdivision as to each such continuous, unbroken tract.

Comment. Section 703.390 is derived from a portion of Section
488.360(c) (prescribing the manner of attachment of growing crops and
timber to be cut), which was incorporated by former Section 688(b), and
from paragraphs la and 2a of former Section 542 {repealed by 1974 Cal.
Stats. ch. 1516, § 12, operative January 1, 1977). Once the crops are
harvested or the timber is cut, such property may be levied upon in the
manner provided for levy upon tangible personal property generally, See
Sections 703.320, 703.330, 703.350. The levying officer or a receiver
may, pursuant to court order, cultivate, care for, harvest, pack, and
sell the property if necessary. See Section 703.220.

27814
§ 703.400. Chattel paper

703.400.. (a) To levy upon chattel paper, the levying officer
shall;

(1) If the chattel paper is in the possession of a third person,

serve a copy of the writ of execution and a notice of levy on the third
person,

{2) If the chattel paper is in the possession of the judgment
debtor, take the chattel paper into custody.

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the judgment
debtor. -

(c) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the person cbli-~
gated on the chattel paper. Until notification, the levy does not
affect the rights and duties of the obligor. After notification, the
obligor shall make payments required under the chattel paper to the
leﬁying ufficer.' '
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(d) 1If payments required by the chattel paper are made after levy
to the person in possession of the chattel paper, the payments shall be
deliveTed by the person to the levying officer to be held pursuant'to
the levy.

Comment. Section 703.400 is analogous to Section 488.380 (method

of attachment of chattel paper), which was incorporated by former See-
tion 688(b). See also Section 701,130 ("chattel paper" defined).

27815
§ 703.410. Negotiable instruments; negotiable documents; money

703.410. (a) To levy upon a negotiable instrument, a negotiable
document, or money not in a deposit account, the levying officer shall:

{l) If the negotiable instrument, negotiable document, or money is
in the possession of a third person, serve a copy of the writ of execu-
tion and a notice of levy on the third persom.

(2) If the property is in the possession of the judgment debtor,
take the negotiable instrument, negotiable document, or money into
custody. ‘

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the judgment
debtor, ]

(c) At the time of levy upon a negotiable instrument or promptly
thereafter, the levying officer shall mail a copy of the writ and a
notice of levy to the person obligated under the negotiable instrument.
Until notification, payments made in good faith by the obligor to the
prior holder of the instrument shall be applied to discharge the obliga-
tion of the obligor.

Comment. Section 703.410 is analogous to Section 488.400 (method
of attachment of negotiable instruments, negotiable documents, and

money), which was incorporated by former Section 683(b). See also _
Sections 701.170 ("document™ defined), 701.240 ("negotiable instrument”

defined).

27816
§ 703.420, Securities
703.420. (a) To levy upon a security in the possession of the

judgment debtor, the levying officer shall take the security into cus-
tody. At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ of execution and a notice of levy to the

judgment debtor.
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(b) To levy upon a security which is held in escrow pursuant to the
provisions of the Corporate Securities Law or has been surrendered to
the istuer, the levying officer shall serve a copy of the writ and a
notice of levy on the person in possession of the security. At the time
of levy or promptly thereafter, the levying officer shall mail a copy of
the writ and a notice of levy to the judgment debtor.

(¢) In cases not provided for by subdivisions (a) and (b), the
judgment creditor's relief is governed by subdivision (2} of Section
8317 of the Commercial Code.

Comment. Section 703.420 is analogous to Section 488.410 (method
of attachment of securities), which was incorporated by former Section
688(b). See also Section 701.270 ("security" defined).

27818
§ 703.430. Deposit accounts and safe deposit boxes

703.430. (a) Except where a deposit account is represented by a
negotiable instrument, to levy upon a deposit account or property inm a
safe deposit box maintained by a financial institution, the levying
officer shall serve a copy of the writ of execution and a notice of levy
on the financial institution. |

(b) At the time of levy or promptly thereafter, the levying officer
shall ﬁail a-copy of the writ and a notice of levy to the judgment
debtor and to any other person in whose name the deposit account or safe
deposit box stands.

(¢) While the lien created by the levy is in effect, the financial
institution is not liable to any person by reason of any of the follow-
ing:

(1) Compliance with the levy.

(2) Nonpayment of any check or other order for the payment of money
drawn or presented against the deposit account.

{3) Refusal to pay any withdrawal from the deposit account,

(4) Refusal to permit access to the safe deposit box by the renter
thereof.

{(d} Before permitting access to a safe deposit box, the financial
institution may demand payment of the cost of opening the safe deposit
box and of the cost of repairing any damage caused by the opening.

Comment. Subdivivisions {a) through (c) of Section 703.430 are
analogous to Section 488.390 (method of attachment of deposit accounts),
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which was incorporated by former Section 688(b). The reference to safe
deposit boxes is new. : '
Subdivision {d) continues a portion of former Section 682a. See
also S5é%tions 701.160 (“deposit account™ defined), 701.180 ("financial
institution" defined). For special provisions applicable .in the case of
a levy upon a joint account or safe deposit box, see Section 703.440 and
in the case of a levy upon a levy upon a deposit account into which
social security payments are directly deposited, see Section 707.570,

27864

§ 703,440. Deposit accounts and safe deposit boxes not exclusively
in name of judgment debtor

703.440. (a) The provisions of this section apply in addition to
the provisions of Section 703.430 where any of the following property is
levied upon:

(1) A deposit account, or interest therein, standing in the name of
a person other than the judgment debtor, or in the name of the judgment
debtor and a person other than the judgment debtor.

(2) Property in a safe deposit box rented to a person other than
the judgment debtor, or to both the judgment debtor and a person other
than the judgment debtor.

{(b) The judgment creditor shall provide, and the levying officer
shall deliver to the financial institution, a bond in an amount not less
than twice the amount of the judgment or, if a lesser amount is sought
to be levied upon, not less than twice such amount. The bond shall
indemnify any person {other than the judgment debtor whose interest is
sought to be levied upon) rightfully entitled to the property against
actual damage by reason of the levy on the property and shall assure to
the person the return of the property upon proof of the person's right
thereto, The bond need not name the person specifically but may refer
to the person generally in the same manner as in this subdivision.

{c) Upon delivery of the bond to the financial institution, the
financial institution shall immediately mail notice of the levy and the

‘delivery of the bond to the person {other than the judgment debtor) in
whose name the deposit account stands or to whom the safe deposit box is
rented, addressed to the person's last address known to the financial
institution. The financial institution shall deliver the bond as di-
rected by the person.

{d) From the time of levy and the delivery of the bond to the
financial institution until 15 days after the mailing of notice under
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subdivision (¢}, if no proceedings excepting to the sufficiency of the
sureties have been commenced or, if such proceedings have been com-
mencedj when the sureties have justified, the financial institution may
not honer a check or other order for the payment of money drawn against,
or any withdrawals from, the deposit account that would reduce the
deposit account to less than the amount levied upon, and shall not
permit the removal of any of the contents of the safe deposit box levied
upon. The financial institutioﬁ is not liable to any person by reason
of the nonpayment of any check or other order for the payment of money
drawn against the deposit account levied upon that is presented during
the period prescribed in this subdivision, the refusal to pay any with-
drawal from the deposit account, or the refusal of the financial insti-
tution teo permit access to the safe deposit box by the reanter thereof.

(e) Upon the expiration of the period prescribed in subdivision
{d), the financial institution shall comply with the levy. The finan-
cial institution is not liable to any person by reason of its compliance
or by reason of the removal of any of the contents of the safe deposit
box pursuant to the levy.

(f) The bond described in subdivision (b} shall be executed,
exceptions to the sufficiency of the sureties may be taken by any person
claiming to be the rightful owner of the property levied upon, and the
sureties, when excepted to, shall justify in the manner proﬁided by Ar-
ticle 1 (commencing with Section 489.010) of Chapter 9 of Title 6.5.

{g) A purported levy that does not comply with this section is in-
effectual and shall be disregarded.

Comment. Subdivision {a) of Section 703.440 continues the sub=-
stance of the first portion of the first sentence of former Section
682a, See also Section 701.160 {"deposit account" defined).

Subdivision (b} continues the substance of the second sentence of
former Section 682a. See also Section 701.180 ("financial institution™
defined). ,

Subdivision (c) continues the third and eighth sentences of former
Section 682a.

Subdivision (d) continues the substance of the fourth sentence of
former Section 682a except that subdivision {d) recognizes the former
practice of holding only so much of the account as is necessary to
satisfy the levy.

Subdivisions (e) and (f) continue the substance of the fifth,
sixth, and seventh sentences of former Section 682a. See also Sections
1054a (deposit of money or bearer bonds or notes instead of undertak-
ing), 1056 (single corporate surety may execute bond in place of two or
more personal sureties).
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Subdivision (g) continues the last portion of the first sentence of
former Section 682a. :

The requirements of this section are an exception to the require-
ments UFf Section 703.190 (dutles and liabilities of garnishee).

27819
§ 703,450, Judgments owing to judgment debtor

703.450. (a) To levy upon a judgment owing to the judgment debtor,
the levying officer shall file in the action or special proceeding in
which the judgment was entered a copy of the writ of execution and a
notice of levy, and serve a copy of the writ and a notice of levy upon
the judgment debtor in the action or special proceeding.

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy to the judgment
debtor,

(¢) A judgment owing to the judgment debtor may not be levied upon
until after its entry as a final judgment and the time for appeal from
the judgment has expired or, if an appeal is filed, until the appeal is
finally determined.

Comment., Section 703.450 is analogous to Section 488,420 (method
of attachment of judgments owing to a defendant), which was incorporated
by former Section 688(b). A judgment which is not final within the
ternms of subdivision (¢) may be reached only through the procedure for
obtaining a lien on a cause of action and judgment set forth in Sections
705.510-705.530. This section does not apply where a public entity is
the judgment debtor's judgment debtor. See Article 8 (commencing with
Section 705.710) of Chapter 5.

27821
§ 703.460. Interest in personal property of estate of decedent

703.460. (a) To levy upon the interest of the judgment debtor in
personal property in the estate of a decedent, whether by testate or
intestate succession, the levying of ficer shall file a copy of the writ
of execution and a notice of levy in the office of the clerk of the
court in which the estate is being administered, and serve the personal
representative of the decedent with a copy of the writ and a notice of
lavy. |

(b) At the time of levy or promptly thereafter, the levying officer
shall mail a copy of the writ and a notice of levy tc the judgment
debtor.

(¢) The personal representative shall report the levy to the court
in which the estate 1s being administered when any petition for distri-
pution is filed. .
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(d) The levy does not impair the powers of the representative over
the property fer the purposes of administratiom.

{ed If a decree orders distribution to the judgment dabtor, the
property shall be ordered to be delivered to the levying officer subject
to the claim of the judgment debtor or any person claiming under the
judgment debtor., The property may not be delivered to the levying
officer until the decree distributing the property has become final.

Comment. Section 703,460 is analogous to Section 488.430 (ﬁethod
of attachment of an interest in personal property of a decedent’'s es-
tate), which was incerporated by former Section 688(b). See also Sec-
tions 703.200(b) (lien of execution on interest in personal property in
estate of decedent), 703.250(a)(l) (return of writ).

404/114
Article 3, S8Sale

§ 703.610. Sale of property levied upon
703.610. (a) Subject to subdivision (b}, the levying officer shall

sell the following property during the period of the lien of execution:

{1) Real property that has been levied upon.

{2) Personal property (other than cash or the equivalent of cash)
that has been levied upon and is in the custody of the levying officer.

(b) The following types of property may be sold only pursuant to
court order issued on noticed motion, and only on terms and conditions,
specified in the order, designed to ensure that fair consideration is
obtained at the sale: |

(1) Chattel paper.

{2) Debts.

(3) Judgments.

(4) Negotiable instruments which are not of a type customarily
transferred in an established market or which represent an obligation
arising out of the sale or lease of property, a license to use property,
the furnishing of services, or the loan of money where the property sold
or leagsed, or licensed for use, the services furnished, or the money
loaned was used by an individual primarily for personal, family, or
household purposes.

(c) Where property described in subdivision (b) is not ordered to
be sold, the person owing the debt te the judgment debtor shall make
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payments to the levying officer of amounts which become due during the
period of the lien of execution as provided in Section 703.190,

Comment. Subdivision {(a) of Section 703.610 continues the general
authority of the levying officer to sell property after a levy under a
writ of execution issued to enforce a money judgment. See former See~
tion 691. After sale, the proceeds are applied in the manner provided
by Section 703.810. See also Section 703.200 (lien of execution).

Subdivision (b) provides exceptions to the general rule stated in
subdivision (a) applicable to types of property peculiarly susceptible
to sacrifice and speculative sales. Former law did not contain-such am
exception although former Section 691 did direct the levying officer to
collect or sell things in action. Subdivision (b) provides the court
with broad authority to specify terms of sale designed to obtain a fair
price, Some clrcumstances, such as a lack of interested buyers, may
require that no sale be permitted. In other situations, the court may
choose to set a minimum price or require court confirmation of sale.
Sales pursuant to subdivigion (b) may be conducted in the same manner as
other execution sales or may be conducted in some other manner, e.g., a
negotiated private sale through a broker or other commercial channel.

Subdivision (b)(3) clarifies the manner of applying a judgment in
favor of the judgment debtor to the satisfaction of the judgment credit-
or's money judgment. Prior law provided for the attachment of final
judgments (see subdivision 5 of former Section 542, superseded by Sec-
tion 488.420), but appeared to forbid levy and sale under execution (see
former Section 688(e)). Although the judgment creditor might obtain a
lien on a cause of action and judgment under former Section 688.1
{superseded by Sections 705.510-705.530), the manner of enforcing the
lien wag not clear, nor did former law explicitly provide the manner of
reaching a final judgment that was not subject to a lien before it
became final.

Subdivision (b}{%4) is intended to permit the sale without court
order of negotiable instruments that are regularly transferred on estab-
lished markets so long as the instruments are not consumer paper.

Subdivision (c) makes clear that, if a sale is not permitted, the
judgment creditor is entitled to have the obligation ceollected as it
becomes payable. See Section 703.190(a)(2) {payment of amounts as they
become due to levying officer during period of execution lien). See
alsc Sections 705.110-705,190 (examination proceedings), 705.210-705,270
(creditor's suit), 705.310-705.340 (receiver), 705.410-705.420 (charging
order), 705,610-705,630 (assignment order).

30150
§ 703.620. UNotice of sale generally )

703.620. {a) Before property levied upon may be sold, the levying
officer shall give notice of sale as provided in Sections 703.630 {per-
sonal property) and 703.640 (real property).

(b) The notice of sale shall be in writing, shall describe the
property to be sold, and shall state the time and place of sale,

{c) Failure to give notice as required by this section does not

invalidate the sale.
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(d) In addition to the required notice, the judgment creditor may
advertise the sale in the classified or other advertising section of a
newspayer of general circulation or other periecdical publication, and

may recover reasonable costs of such advertising.

Comment. Subdivision (a) and (b) of Section 703.620 continue the
substance of portions of former Section 692, The judgment creditor is
responsible for supplying the information to the levying officer that is
needed to comply with the notice provisions. See Section 702.610.

Subdivision (c) codifies existing law. Smith v. Randall, 6 Cal.
47, 50 (1856); Hamilton v. Carpenter, 52 Cal. App.2d 447, 448, 126 P.2d
385, _ (1942). See alsc Section 703.760 (all sales absolute) and the
Comment thereto. Damages occasioned by the failure to give the pre-
scribed notice are recoverable pursuant to Section 703,650.

Subdivision (d) is new. WNotice under this provision would be
patticularly appropriate where certain types of property with a speclal-
ized market are to be sold, such as stamps, coins, and rare books.
Reasonable expenses of advertising in this manner are a recoverable cost
under Section 1033.7. Subdivision (d) is permissive, not restrictive.
The judgment debtor may also desire to advertise the sale,

15109
§ 703.630. WNotice of sale of personal property

703.630. (a) Not less than 10 days before a sale of personal
property, notice of sale shall be posted and shall be mailed to the
judgment debtor and to any person who has requested notice pursuant to
Section 702.540.

(b) Notwithstanding suhdivision (a), if personal property to be
sold is perishable, the notice of sale shall be posted and mailed at
reasonable time before the sale, considering the character and condition
of the property.

{c) Posting under this section shall be in three public places in
the city in which the property is to be seld, if it is to be scld in a
city or, if not, then in three public places in the judicial district in
which the property is to be sold. )

(d) A sale of persomal property of an individual may not take place
until the expiration of 10 days after the date notice of levy on the
property to be sold was mailed to the judgment debtor.

Comment. Subdivisions (a2) through (¢) of Section 703.630 continue
the substance of paragraphs 1 and 2 of former Section 692. See Section
703.220 (sale of perishable property}. See also Section 703.620 and the
Comment thereto.

Subdivision (d) is new. It is intended to provide an individual
with an opportunity to claim any available exemptions. See Section

~163~



§ 703,640

707,320 (exemption claim must be made within 10 days after notice of
levy is mailed or delivered).  See also Section 702.510 (mailing in-
cludes personal delivery).

15110
§ 703.640. Notice of sale of real property

703.640. (a) A notice of sale of an interest in real property
shall describe the real property by giving a legal description of the
property and its street address or other common designation, if any.
The walidity of the notice is not affected by the fact that the.street .
address or other common designation given i1s erroneous. Tf the property
has no street address or other common designation, the notice of sale
shall contain a statement that directions may be obtained from the
levying officer upon oral or written request. Directions are sufficient
if information as to the location of the preoperty is given by reference
to the direction and approximate distance from the nearest crossroads,
frontage road, or access road,

(b) Notice of sale of an interest in real property shall be given
not less than 20 days befecre the sale.

(c) Notice shall be mailed to all of the following:

{1) The judgment debtor.

{2) A person holding an interest in the property acquired by an
instrument sufficlent to impart comstructive notice of the interest if
the instrument is recorded in the office of the county recorder so as to
impart constructive notiée prior to the date of levy on the property.
Notice shall be mailed to the person at the address used by the county
recorder for the return of the instrument after recording.

{d) Notice shall be served on one occupant of the real property.
Service on the occupant shall be made by leaving the notice with the
occupant personally or, in the occupant's absence, with any person of
suitable age and discretion found upon the real propérty at the time
service is attempted and who is either an employee or agent of the
"occupant or a member of the occupant's family or household.

(e) Notice shall be posted in the following places:

(1) One public place in the city in which the interest in the real
property is to be sold, if it is to be sold in a city, or, if not, one
public place in the judicial distriét in which the interest in the real
property is to be sold.
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{2) A conspicuous place on the real property.

{f) If the property described in the notice consists of more than
one distinct lot, parcel, or govermmental subdivision and any of the
lots, parcels, or govermmental subdivisions lie with relation to any of
the others so as to form a continuous tract, only one service pursuant
to subdivision {d) or posting pursuant to paragraph (2) of subdivision
{e) need be made as to the continuous tract.

(g) Notice shall be published once a week from the time notlce is
mailed to the judgment debtor until the time of the sale in a newspaper
of general circulation published in the city in which the real property
or a part thereof is situated, if any part thereof is situated in a
city, or, if not, in a newspaper of general circulation published in the
judieial district in which the real property or a part thereof is situ-
ated. If no newspaper of general circulation is published in the city
or judicial district, a copy of the notice shall be published for such
time in the county in which the real property or a part thereof is
situated. As used in this subdivision, the term "newspaper of general
circulation” has the meaning provided in Article 1 (commencing with
Section 6000) of Chapter 1 of Division 7 of Title 1 of the Government
Code.

(h) Notice of sale of an interest in real property, other than a
leasehold estate with an unexpired term of less than two years at the
time of levy, may not be given pursuant to this section until the expil-
ration of 120 days after the date notice of levy on the interest in real
property was mailed to the judgment debtor.

Comment. Section 703.640 supersedes paragraph 3 of former Section
692, Subdivision {a) requires both a legal description and a street
address, common designation, or directions, whereas former law permitted
the omission of the street address if a legal description was given,

The responsibility of the levying officer to give directions to the
location of property that has no street address or other common designa-
tion is derived from the former provision for giving directions by the
beneficiary of a deed of trust.

Subdivision (b) continues a portion of paragraph 3 of former Sec-
tion 692,

Subdivision {(c) requires more extensive notice than did former law.
Subdivision (e)(1}, along with Section 702.510 (mailing includes per-—
sonal delivery), continues former law except that notices are sent by
first class rather than certified mail, Subdivision (e){2) is new; it

is based on Civil Code Section 2924b(3){(a) {(notice of default under
mortgage or deed of trust).
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Subdivision (d) is new and is the same as Section 703.310(d) (no-
tice of levy). X

Subdivisions {e) and (g) continue the substance of portions of
paragraph 3 of former Section 692,

Subdivision (f) is the same as a2 portion of Section 703.310(d).

Subdivision (h) is new. This provision delays the giving of notice
of a sale of real property for at least 120 days after the notice of
levy is mailed to the judgment debtor in order to provide the judgment
debtor with an opportunity to redeem the property from the judgment
creditor’'s lien before the sale or to seek potential purchasers. The
statutory right of redemption from judical sales of real property has
been repealed. See Section 703.760 (sales absolute),.

15/111
§ 703.650. Liability for sale without notice
703.650. A levying officer who sells property without giving the

required notice is liable to the judgment creditor and the judgment

debtor, for the actual damages caused by the failure to give the notice.

Comment. Section 703,650 continues the levying officer's 1liability
for actual damages for failure to give proper notice of sale provided by
former Section 693. Former Sectlon 693 provided for 1liability to the
"aggrieved party."™ See Sheehy v. Graves, 58 Cal. 449, _  (1881) (judg-
ment creditor as aggrieved party); Bellmer v. Blessington, 136 Cal, 3,
__, 68 P. 111,  (1902) (judgment debtor as aggrieved party); Kelley
v. Desmond, 63 Cal. 517, _ (1883) (purchaser at execution sale not
aggrieved party). The forfeiture of $100 by the levying officer to the
aggrieved party under former Section 693 is not continued. A sale 1is
not invalidated by a failure to give notice. See Section 703.620(c).
See also Section 703.760 (sales absolute) and the Comment thereto.

15/112
§ 703.660, Place, time, and manner of sale

703.660. (a) A sale of property shall be held in the county where
the property or some part thereof is situated,

{(b) The sale shall be made to the highest bidder at an auction held
between the hours of nine in the morning and five in the afternoon.

(c) If personal property capable of manual delivery is to be sold,
it shall be within the view of those who attend the sale unless, upon
applicétion of the judgment creditor or the judgment debtor, the court
orders otherwise.

(d) Property shall be sold separately or in such groups or lots as
are likely to bring the highest price. The judgment debtor may reguest
the property to be sold separately or together and may request the
property to be sold in a particular order. 1If the judgment debtor is
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not present at the sale, the request may be made in writing. The
levylng officer shall honor the request if it is likely that the re-
quested manner of sale will yield an amount at least equal to any other
manner of sale, '

_(e) After sufficient property has been sold to satisfy the judg-

ment, no more may be sold.

Comment. Subdivisions (a) and (b) of Section 703.660 continue the
substance of the first sentence of former Sectiomn 694.

Subdivision (¢) supersedes a portion of the first sentence of
former Section 694 which required personal property to be in the view of
the persons attending the sale.

Subdivision (d) supersedes a portion of the fourth sentence and the
fifth sentence of former Section 694. Although former Section 694
appeared to require that real property be sold in separate parcels, the
cases interpreting that section suggest that sale en masse constitutes
at mest an irregularity and that the true test is whether separate sale
would produce a higher price. See 5 B. Witkin, California Procedure
Enforcement of Judgment § 80, at 3451 (2d ed. 1971). Subdivision (d)
also permits the judgment debtor to make reasonable requests concerning
the manner of sale, but makes clear that the levying officer must sell
the property in a different manner if it is likely to result in a higher
price. Under former Section 694, the judgment debtor appeared to have
absolute control over the order and lots in which the property was sold.
The authority for the judgment debtor to make a request in writing when
not present at the sale is new,.

Subdivision (e) continues the second sentence of former Section
694,

15/113
§ 703.670. Postponement of sale '
703.670. {(a) The judgment debtor and judgment creditor together

may request in writing that a sale be postponed to an agreed day and
hour. The request shall be delivered to the levylng officer conducting
the sale, and the levying officer shall, by public declaration at the
time and place originally fixed for the sale, postpone the sale to the
day and hour fixed in the request. .

{(b) Notice of any additional postponements shall be given by public
declaration by the levying officer at the time and place last appointed
for the sale. MNo other notice of postponed sale need be given,

Comment. Section 703.670 continues the substance of the second
paragraph of former Section 694,
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15/114
§ 703.680. Manner of payment -

703,680, {a) Excepi as provided in subdivisions (b) and {e¢), the
purchaser at a sale shall pay in cash or by certified check or cashier's
check, )

(b) The levying officer conducting the sale shall accept the amount

of a bid by the judgment creditor as a credit on the judgment except
that the expenses of the levying officer and the amount of preferred
labor c¢laims, exempt proceeds, and any other superior claim which 1s
required tc be satisfied, shall be paid in cash or by certified check or
cashier's check.

(c) If the high bid is in excess of five thousand dollars ($5,000),
the high bidder may elect to treat the sale as a credit transaction by
paying five thousand dollars ($5,000) or 10 percent of the amount bid,
whichever is the greater, in cash or by certified check or cashier's
check, and paying the balance and additional accruing costs within 30
days from the date of the sale in cash or by certified check or cash-
ier's check,

Comment. Section 703,680 is new. Subdivisions (a) and (b) codify
the practice under former law., See Kelley v. Barmet, 24 Cal. App. 119,
121, 140 P. 605,  (1914); Marshal's Manual of Procedure § 423.4
(n.d.); Cal. State Sheriffs' Ass'n, Civil Procedural Manual 6,10-6.11,
6.20 (1978). :

Under subdivision (b), if the judgment creditor bids at the aue=
tion, the judgment creditor may use the judgment as a credit to pay all
or a portion of the bid instead of cash. However, the judgment creditor
must pay in cash the costs of the officer conducting the sale, preferred
labor claims, and exempt sale proceeds. See Sections 703.810 (distribu-
tion of proceeds), 707.510 (proceeds of motor vehicle), 707.550 {pro-
ceeds of tools of trade), 707.850 (proceeds of dwelling), 1206 (pre=~
Ferred labor claims). Subdivision (b) recognizes that a transfer of
cash back and forth between the judgment creditor and the lewvying offi-
cer generally can be dispensed with, Under former law, the levying
officer apparently had the discretion to refuse the judgment as a credit
and to require cash payment. See Mitchell v. Alpha Hardware & Supply
Co., 7 Cal. App.2d 52, 60-61, 45 P.2d 442, _ (1935); Kelley v. Barnet,
supra at 122, 140 P. at ___ .

Subdivision (¢) is a unew provision derived from Revenue and Taxa-
tion Code Section 3693.1 (sales of tax deeded property to private per-
sons). If additional costs accrue after the sale, such as keeper or
storage fees, the credit bidder must satisfy them.

15/116
§ 703.690. Defaulting bidder
703,690, {a) If the highest bidder does not pay the amount bid for

property struck off to the bidder at the sale in the manner provided by
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Section 703,680, the levying officer shall, at the request of the
judgment creditor, sell the prbperty elther immediately to the next
highest*bidder at the next highest amcunt bid or to a bidder at a new
sale.

{b) 1f a bidder does not pay the amount bid for property struck off
to the bidder at a sale, the levying officer may, in the levying offi-
cer's discretion, reject any subsequent bid of the bidder,

{¢) If the bidder fails to complete the purchase within the time
allowed, the amount paid shall be applied toward the satisfaction of the
judgment and any excess remaining thereafter shall be returned to the
bidder.

{d) If the highest bidder doesrnot pay the amount due, the bidder
is liable to the judgment creditor and the judgment debtor for the
following amounts:

(1) The amount bid, less the amount obtalned from a resale of the
property and any amount forfeited pursuant to subdivision {c).

{2) The amount of any costs of custody and resale incurred after
the first sale.

(3) Costs and attorney's fees incurred in the action against the
defaulting bidder.

(é) Salé to the next highest bldder or to a bidder at a new sale ig
a prerequisite to recovery under subdivision {(d).

(f) The amount recovered pursuant to paragraph (1) of subdivision
(d) shall be distributed in the manner provided by Section 703.810.

Comment., Subdivision {a) of Section 703.690 supersedes the first
portion of former Section 695, See Bell v. Redwine, 98 Cal. App. 784,
787, 277 P, 1050, _ (1929) (officer must resell property}. 1If a new
sale is held, it must satisfy the requirements of notice, time, place,
and manner of sale provided by this article.

Subdivision (b} continues the substance of Former Section 696.

Subdivision (¢) is a new provision designed to handle situations
where there is a default by a bidder who elects to treat the sale as a
credit transaction pursuant to Section 703.680(c).

Subdivision (d) supersedes the latter portion of former Section
695. This subdivision authorizes the judgment creditor and the judgment
debtor to sue the defaulting bidder vwhereas former Section 695 provided
that the officer could recover the amount of the loss, with costs.
However, case law under former Section 695 permitted the judgment debtor
to recover from the defaulting bidder. BSee Meherin v. Saunders, 131
Cal. 681, 689-91, 63 P. 1084,  (1901). Paragraph (1) of subdivision
(d} codifies the case law rule that the amount of the loss is the dif-
ference between the unpaid bid and a lower price obtained at a later
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sale. See Johmns v. Trick, 22 Cal. 511, 513 (1863); Meherin v. Saunders,
131 Cal. 681, 687-88, 63 P. 1084, _ (1901) (dictum). The provisions
for recovery of costs of custody and resale and of attorney's fees are
new,

Subdivision (e) is new, .

Subdivision (f) is new. It should be noted that different rules
govern the distribution of amounts. forfeited pursuant to subdivision (c)
and of amounts recovered pursuant to subdivision {d). The excess of a
forfeited deposit made pursuant to Section 703,680 goes to the default-
ing bidder in order to prevent a windfall, since the property is not
sold, However, sale of the property being a prerequisite to recovery
under subdivision (d), any proceeds remaining after the judgment and
costs are satisfied, go to the judgment debtor pursuant to Section
703,810,

157115
§ 703,700. Persons ineligible to purchase

703.700. The levying officer may not be a purchaser or have an

interest in any purchase at a sale.

Comment. Section 703.700 continues the substance of the third
sentence of former Section 694. See also Section 701.220 ("levying
officer" includes deputy). ,

7 15/119
§ 703.710. Certificate of sale of personal property

703.710. (a) When the purchaser of personal property pays the
amount due, fhe levying officer conducting the sale shall do all of the
following:

{1) Execute and deliver a certificate of sale to the purchaser.

(2) Deliver property capable of manual delivery to the purchaser.

(3) If authorized by court order, assist the purchaser in obtaining
possession of personal property not capable of manual delivery.

(b) The certificate of sale conveys to the purchaser the interest
of the judgment debtor in the personal property on, or at any time
after, the effective date of the lien under which thé property was sold.

Comment. Section 703,710 supersedes former Sections 698 and 699.
Unlike former Section 698, Section 703.720 codifies existing practice by
requiring the levying officer to deliver a certificate of sale whether
or not the purchaser so requests. TFor the contents of the certificate
of sale, see Section 703.730. See also Section 702.310 (relation back
of liens).

15/120
§ 703.720, Certificate of sale of real property

703.720. (a) When the purchaser of an interest in real property
pays the amount due, the levying officer conducting the sale shall do
all of the following:
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{1} Execute and deliver a certificate of sale to the purchaser.
(2) Record a duplicate of the certificate in the office of the
county_recorder. _
{(b) The certificate of sale conveys to the purchaser the interest
of the judgment debtor in the real property on, or at any time after,
the effective date of the lien under which the property was sold.

Comment. Subdivision (a) of Section 703.720 continues a portion of
the third sentence of subdivision (a) of former Section 700a. For the
contents of the certificate of sale, see Section 703.730.

Subdivision (b) continues the substance of the portion of former
Section 700 applicable to sales of real property to satisfy money judg-
ments. Subdivision (b) makes clear that the sale on execution conveys
the interest which the judgment debtor has on the date of levy or the
date that the judgment became a lien on the property and any interest
that the judgment debtor thereafter acquires up to the date of sale,
assuming that the lien has been maintained throughout such period. See
Section 702.310 (relation back of liens); Kenyon v. Quinn, 41 Cal. 325,
329-30 (1871); Frink v. Roe, 70 Cal. 296, 305, 11 P. 820, _ _ (188s).

15/121
§ 703.730. Contents of certificate of sale
703.730. The certificate of sale shall contain all of the follow-

ing:

(a) Identification of the judgment under which the sale was made.

(b) A description of the property sold.

{¢) The price paid for the property. If the property is sold in
groups or lots, the price paid for the entire group or lot may be
stated. If the property is not sold in groups or lots, the price paid
for each item or parcel of property shall be separately stated.

Comment. Section 703.730 makes general the requirements for the
certificate of sale provided by subdivision {a) of former Section 700a
{certificate of sale of real property). The provisions of former Sec-
tion 700a requiring a statement of the price of property subject to
redemption and a notice of the right of redemption are not contlnued.
See Section 703.760 (all sales absolute). '

_ 10/906
§ 703.740. Minimum bid

703.740. Property may not be sold unless the amount bid exceeds
the sum of the following: k

(2) The amount of a claim, lien, or other interest of a third
person, which is superior to the judgment creditor's lien and is re=-
quired to be satisfied, including the amount of a deposit made pursuant
to Section 706.350, with interest from the date of the deposit,
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(b) The amount of any applicable exemption of proceeds.

{c) In the case of_propefty described in Section 707.520, five
hundred dollars ($500).

Comment. Section 703.740 is new. See also Sections-?ﬂ3.810 (dis—-
tribution of proceeds of sale or collection), 707.510 (motor vehicle
proceeds exemption), 707.520 (household goods value limitation), 707.550
(tools of trade proceeds exemption), 707.850 (dwelling proceeds exemption).

16/909
§ 703.750. Extinction of liens upon sale

703,750, When property is sold pursuant tec this article, the lien
under which it is sold and liens subordinate thereto are extinguished.

Comment. Section 703,750 is new. See Civil Code § 2910.

12/758
§ 703.760. Sales absolute
703.760, A sale of property pursuant teo this article is absolute.

Comment. Section 703,760 supersedes the first sentence of sub-
division (a) of former Section 700a which made absolute only sales of
personal property and of leasehold estates with unexpired terms of less
than two years. Section 703.760 reflects the repeal of the statutory
right of redemption from execution and foreclosure sales. See former
Sections 700a-707. Sales of interests in real property (except lease-
hold estates with less than two years' unexpired term at the time of
levy)} are delayed at lease 140 days, however, in order to provide an
opportunity for the judgment debtor to redeem the property from the
judgment creditor's lien before sale or to advertise the sale and give
notice to potential buyers. See Civil Code § 2903; Code Civ. Proc. §
703.640(h).

This provision does not affect the equitable right to redeem from a
defective execution or foreclosure sale. See, e.g., Odell v. Cox, 151
Cal, 70, ___ , 90 P. 194, __ (1907) (grossly inadequate price and excus-
able ignorance of levy and sale); Smith v, Kessler, 43.Cal. App.3d 26,
31-32, 117 Cal. Rptr. 470, 473~-74 (1974) (grossly inadequate price and
manifest unfairness).

The elimination of the statutory right to redeem after a sale pur-
suant to this article does not affect rights to redeem afforded by other
law, See, e.g., Harb, & Nav. Code § 504 (20-day redemption period after
sale of vessel on lien for repairs); Rev. & Tax, Code § 4101 (redemption
of tax—deeded real property); Sts. & Hwys. Code § 6530 (12-month redemp—
tion period after sale by treasurer to collect assessments under Im=-
provement Act of 1911); I.R.C. § 6337 (120=-day redemption perlod after
sale of real property to collect federal tazes). -

15/123
§ 702,770. Sale set aside

703.770. (a) As used in this section, "purchaser" includes a

successor in interest of the purchaser.
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{b) If a sale is set aside because the judgment on which it was
based is reversed or discharged, the purchaser may recover the price
paid, with interest, from the judgment creditor. A judgment for this
purpose may be entered by the court against the judgment c¢reditor and in
favor of the purchaser on motion of the purchaser and after notice to
the judgment creditor.

{c) If a sale 1s set aside because of irregularities in the pro—-
ceedings concerning the sale or because the property sold was not sub-
Ject to levy under a writ of execution and sale, the purchaser may
recover the price pald, with interest, from either the judgment creditor
or the judgment debtor. If the purchaser recovers from the judgment
creditor, the judgment creditor may have the judgment revived as pro-
vided in subdivision {d) to recover from the judgment debtor the amount
paid to the purchaser, with interest, To recover from the Judgment
debtor, the purchaser may have the judgment revived in the purchaser's
name as provided in subdivision (d).

(d) After notice to the parties to the action, and on motion of a
person authorized by subdivision (c), the court shall revive the origi-
nal judgment in the name of the person for the amount the person is
entitled to recover from the judgment debtor. The revived judgment has
the same force and effect as would an original judgment entered on the
date of revival.

Comment. Section 703.770 supersedes former Section 708. Subdi-
vision (b) applies where real or personal property is sold, whereas the
first sentence of former Section 708 referred only to sales of real
property.

Under former Section 708, a person who purchased at an execution
sale which was later set aside (for example, becausz the property at-
tempted to be sold was exempt ot belonged to a person other than the
judgment debtor) was authorized to seek recovery only against the judg-
ment debtor. Since the judgment debtor may be unable to satisfy the
judgment, subdivision (¢) permits the purchaser to recover from either
the judgment debtor or the judgment creditor.

Subdivision (d) makes clear that recovery from the judgment credi-
tor restores the original parties to their relative positions before the
execution sale, and the judgment creditor is therefore authorized to
seek recovery against the judgment debtor afresh, The time for enfore-
ing a judgment under this section is governed by Section 702.210 and

runs from the time the new judgment is entered, not from the time the
original judgment was entered. ' -
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405/194

Article 4. Distribution of Proceeds of
Sale or Collection

- nanln

§ 703.810. Distribution of proceeds of sale or collection

703.810. Except as otherwise- provided by statute or court order,
the levying officer shall distribute the proceeds of sale or collection
in the following otrder:

{a) To persons having a claim, lien, or other interest which is
superior to the judgment creditor's lien and is required to be satis-—
fied, in the amount required to be satisfied, or if a deposit has been
made pursuant to Section 706.350, to the judgment creditor, in the
amount of the deposit, with interest from the date of the deposit, in
the order of their respective priority.

(b} To the judgment debtor in the amount of any applicable exemp—
tion of proceeds, except that such proceeds shall be used to satisfy any
voluntary encumbrances subordinate tc the judgment creditor's lien in
the order of their respective priority.

(c) To the levying officer for the reimbursement of the levying
officer's costs for which an advance has not been made.

{d) To the judgment creditor to satisfy the following:

(1} First, advances to the levying officer for costs accruing after
issuance of the writ and interest accruing after issuance of the writ.

(2) Second, costs and interest accruing after entry of the judgment
but before issuance of the writ pursuant to which the sale or collection
is conducted, in the amount remaining unsatisfied, and the fee for
issuance of the writ.

(3} Third, the judgment as entered, in the amount remaining unsat-
isfied. '

(e) To any other judgment creditors who have delivered a writ to
the levying officer before the sale or cecllection, accompanied by in-
structions to levy upon the same property, or are otherwise entitled to
a share of the proceeds of sale, in the manner prescribed by subdivision
{d) and in the order of their respective priority.

{f) To the judgment debtor, in the amount remaining.

Comment. Section 703,810 supersedes former Sections 689c and
690,.2(c), a portion of former Section 690.2(d)}, former Section 690.31(j),
a portion of former Section 691, and former Civil Code Section 1256.
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See also former Sections 682,1 and 682,2. Section 703,810 applies to
the distribution of the proceeds of a sale or collection pursuant to the
enforcement of a money judgment and, by way of incorporation, to cases
where -bevy takes place under a writ of possession for the recovery of
costs and damages or the value of the property, or under a writ of sale
for the recovery of costs and damages. See Sections 708,130, 709,130,
710,130,

Subdivision {a) does not determine which interests are required to
be satisfied; it recognizes that such interests may be required by other
statutes or court order to be paid off. See, e.g., Section 1206 (pre-
ferred labor claim). The provisions of former Civil Code Sectien 1256
and of former Code of Civil Preocedure Section 690.31(j) requiring the
discharge of "all liens and encumbrances" on homestead property or
exempt dwellings are not continued. Subdivision {a) treats the judgment
creditor as a third person with a superior interest to the extent that
the judgment creditor is subrogated to the rights of a secured party
pursuant to Section 706.350(b).

In certain circumstances, the judgment debtor will be entitled to
receive a portion of the proceeds as provided by subdivision (b). See
Sections 707.510 (motor wehicle), 707.550 (tools of a trade), 707.850
(dwelling). The provision for satisfaction of subordinate voluntary
encumbrances ocut of exempt proceeds is new,

As a general rule, the costs of the levying officer are required to
be prepaid. See Section 702.620. However, in some instances, costs are
not prepaid, such as where a governmental agency is the creditor. See,
e.g., Labor Code § 10l. Subdivision {c) provides for the reimbursement
of such costs before any payments are made to the creditor. See also
Section 701.140 ("costs" defined).

Subdivision {d) sets forth the order in which proceeds are allo-

cated to the judgment creditor and is based on former Sections 682,1 and
682,2. This subdivision codifies the exlsting practice of satisfying
new costs and Interest first, then costs incurred and interest accruing
before the writ is issued, and finally the principle amount of the
judgment. Wew costs are entered on the writ by the levying officer.
See Sections 702.5330{b), 703.140(b). The interest accruing after issu=-
ance of the writ 1s computed on a daily basis as provided by Section
702.530(a)(3). Costs accruing after judgment but before issuance of the
latest writ may be collected only if a memorandum of costs has been
filed pursuant to Section 1033.7. See Section 702.530(a)(l). Interest
accruing after judgment but before issuance of the latest writ is en~
tered on the face of the writ if an affidavit has been filed pursuant to
Section 702,530(a){2).

Subdivision (e} is based on the rule in Mitchell v. Alpha Hardwara

& Supply Co., 7 Cal. App.2d 52, 57, 45 P.2d 442, (1935). CE. Caito
v. United California Bank, 20 Cal.3d 684, 701, 576 P.2d 466, ., 144
Cal. Rptr. 751, {1978); Nomellini Constr. Co. v. Modesto Sav. & Loan

Ass'n, 275 Cal. App.2d 114, 118, 79 Cal. Rptr. 717, (1969),

10/905
§ 703,820, Time for distribution of proceeds of collection

703.820. If the judgment debtor is an individual, the proceeds of
collection may not be distributed until the expiration of 10 days after
the date notice of levy was mailed to the judgment debtor.
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Comment. Section 703.820 is new. It Is intended to provide an
individual with an opportunity to claim any available exemption for
amounts collected. See Section 707.320 (exemption claim must be made
within=l0 days after notice of levy is mailed or delivered). See also
Sections 702.510 (mailing includes personal delivery), 703.630(d) (sale
of personal property of individual no sooner than 10 days after notice
of levy is mailed or delivered), 703.640(h) (notice of sale of real
property glven not sccner than 120 days after notice of levy mailed or
delivered).
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: 368/237
- CHAPTER 4. WAGE GARNISHMENT

Note. The Employees' Earnings Protection Law (§§ 723.010-723.154)
was enacted on Commission recommendation by 1978 Cal. Stats. ch, 1133,
and will eventually comprise Chapter 4 (commencing with Section 704.110).
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3059

CHAPTER 5. SPECIAL PROCEDURES FOR THE
ENFORCEMENT OF A MONEY JUDGMENT

o

Article !. Interrogatories and Examination Froceedings

§ 705.110. Written interrogatories to judgment debtor

705,110, (a) The judgment creditor may propound written inter-
rogatories to the judgment debtor in the manner set forth in Section
2030 if the judgment debtor is represented by counsel. The judgment
debtor shall answer the interrogatories in the same manner and within
the same time as provided by Section 2030.

(b) If, within the preceding 120 days, the judgment creditor has
served interrogatories on the judgment debtor or the judgment debtor has
been examined pursuant te this article, the judgment creditor may not
serve the Interrogatories and the judgment debtor is not required to
respond to any interrogatories served.

{c) Interrogatories served pursuant to this section may be en-
forced, to the extent practicable, in the same manner as interrogatories

in a civil action.

Comment. Subdivision {a) of Section 705.110 is the same in sub-
stance as the first sentence of former Section 714.,5, Unlike service of
an order of examination pursuant to Section 705,120, service of inter-
rogatories does not create a lien., The interrogatories are informa-
tional only. :

Subdivision (b) makes clear that the interrogatory procedure may
not be used if interrogatories have been served or an examination under
Section 705,120 held within the preceding 120 days. See also Section
705.120(b) (1) (examination may be ordered within 120 days after service
of interrogatories). Subdivision (b) thus resolves the apparent con-
flict between the last two sentences of former Section 714.5 which pro-
vided that the interrogatory procedure could be used "in conjunction
with" the examination procedure and also that the judgment debtor could
not be required to respond to interrogatories "more frequently than once
in any four-month period or within any four-month period during which he
has been subject to an examination.™ The former four-month period has
been changed to 120 days which is approximately the same length of time
but is more precise.

Subdivision {¢) continues the substance of the third sentence of
former Section 714.5.

045/200
§ 705.120. Examination of judgment debtor

705.120, (a) The judgment creditor may apply for aun order from the

court requiring the judgment debtor to'appear before the court at a time

-178-



o~

§ 705.120
and place specified in the order and answer ccncerning the judgment
debtor's property.

(b} The court shall issue the order if either of the following
conditTons is satisfied:

(1) The judgment creditor has not caused the judgment debtor to be
examined concerning the judgment debtor's property during the preceding
120 days.

(2) The judgment creditor shows by affidavit or otherwise to the
satisfaction of the court that the judgment debtor has property'which is
not exempt and which the judgment debtor refuses to apply toward the
satisfaction of the judgment. The affidavit in support of this showing
may be based on the affiant's information and belief.

{c) The judgment creditor shall serve a copy of the order on the
judgment debtor not less than 10 days prior to the date set for the
examination.

{d) Service of the order creates a lien on the property of the
judgment debtor.

(e) The order shall contain the following statement in boldface
type: "Faillure to appear may subject the party served to arrest aand

punishment for contempt of court.,"

Comment. Section 705.120 supersedes former Sections 714 and 7135,
The judgment creditor may apply for an order for examination at any time
that the requirements of subdivision (b) can be satisfied, s¢ long as
the period of enforceability of the judgment has not expired. See
Sections 702.210, 702,.220. The provision of former Section 715 that
required a writ of execution to be issued before applying for an order
based on the judgment debtor's refusal to apply property to the satis-
faction of the judgment and that apparently limited the scope of the
examination to such property 1s not continued.

Although Section 705.120 no longer specifically so provides, an
order requiring a judgment debtor to appear for an examination may be
issued against any one or more of several judgment debtors. See Section
17 (singular includes plural). Section 705.200 continues the authority
of the court to appoint a referee to conduct the examination provided in
former Sections 714 and 715.

Subdivision (b) makes clear that the order for an examination of
the judgment debtor may be cbtained every 120 days, or more frequently
1f there is a showing that the judgment debtor has nonexempt property
that the judgment debtor refuses to apply to the satisfaction of the
judgment. The requirement that the property be nonexempt replaces the
requirement of former Sectiom 715 that the judgment debtor has unjustly
refused to apply the property to the satisfaction of the judgment. Of
course, the property must also be subject to enforcement of a money
judgment, See Section 707.120. Service of written interrogatorles on
the judgment debtor pursuant to Section 705.110 does not preclude an

-179~



§ 705.130

examination within the 120-day period. The scope of an examination may
be the same whether the order is issued on the grounds stated in subdi~-
vision (b)(l) or (b)(2). The provision for giving an affidavit on
information and belief codifies case law. See Collins v. Angell, 72
Cal. 513, 515, 14 P. 135, 136 (1887); Tucker v. Fontes, 70 Cal. App.2d
768, 771, 161 P.2d 697, 699 (1945).

Subdivision {(c) is new. Prior law did not prescribe the time
within which the judgment debtor was to receive notice.

Subdivision {d) codifies the rule in Canfield v. Security-First
Nat'l Bank, 13 Cal.2d 1, 28-30, 87 P.2d 830, 844 (1939), and Nordstrom
v. Corona City Water Co., 155 Cal. 206, 212-13, 100 P. 242, 245 {1909),
No duration is specified for the lien; however, it may not be enforced
beyond the time for enforcement of the judgment under Sectioms 702,210
and 702,220, See also Sections 702,310 (relation back of liens), 702.320
{effect of liens).

Subdivision (e) continues the substance of the third paragraph of
former Section 714,

0457202
§ 705.130. Examination of third person

705.130. (a) Upon proof by the judgment creditor by affidavit or
otherwise to the satisfaction of the court that a third person has
property in which the judgment debtor has an Interest or is indebted to
the judgment debtor in an amount not less than two hundred £ifty dollars
(§250), if the property is not exempt, the court may order the third
person to appear before the court at a time and place specified in the
order and answer concerning the property or indebtedness. The affidavit
in suﬁport ﬁf this showing may be based on the affiant's information and
balief.

{b) A copy of the order shall be served on the third person not
less than 10 days prior to the date set for the examination. WNotice of
the time and place of the examination shall be mailed to the judgment
debtor,

{c) Service of the order on the third person creates a lien on the
property in the third person's possession in which the judgment debtor
has an interest and on any debt owing by the third person to the judg-
ment debtor which property or debt 1s ordered to be applied to the
satisfaction of the judgment.

(d) An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: ™Failure to appear may subject
the party served to arrest and punishment for contempt of court."

(e) An order made pursuant to subdivision (a) is not effective

unless, at the time it is served on the third perscon, the person serving
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the order tendars to the third person mileage fees in the amount of
twenty cents {$0.20) per mlile necessary to be traveled, one way, from

the third person's residence to the place of examination.

Comment. Subdivision (a) of Section 705.130 supersedes the first
sentence of the first paragraph of former Section 717. It provides for
the issuance of an order for the- examination of the debtor of a judgment
debtor or a person holding property of the judgment debtor, The minimum
amcunt of indebtedness required before an examination order may issue
has been raised from $50 to $250 to compensate for the change in the
value of the dollar since this procedure was originally enacted. The
requirement of the first sentence of former Section 717 that a writ of
execution be first issued against the property of the judgment debtor
has not been ccatinued, The third person may not be ordered to appear
where the property has been determined to be exempt nor, of course,
where the property 1s not subject to enforcement of a money judgment.
See Section 707.120. An order may be sought under thls section whenever
the judgment is enforceable. See Sections 702,210, 702,220, The provi-
slon for an affidavit based on information and belief codifies the
result in Tucker v, Fontes, 70 Cal. App.2d 768, 771, 161 P.2d 697, 699
{1945). Although subdivision (a) does not specifically refer to ref-
erees, the proceedings authorized by this article may be conducted by
guch officers. See Section 705.200 and Comment theretao.

Subdivision (b) is new, Prior law did not prescribe the time
within which the debtor of the judgment debor was to be served and did
not provide for any notice to the judgment debtor., The requirement that
the judgment debtor be given notice changes the rule announced in High
v. Bank of Commerce, 95 Cal, 386, 388, 30 P, 556, _  (1892),.

Subdivision (c) corresponds to subdivision (d) of Section 705,120,

Subdivision (d) continues the substance of the third paragraph of
former Section 717. Subdivision (e) continues the provisions of the
second paragraph of former Section 717.1; however, the amount of the
mileage fee has been made consistent with that for witnesses generally.
See Govt. Code § 68093, Mileage fees are recoverable costs under Sec-
tions 1032,6 and 1033.,7,

The manner of appearance where a corporation is indebted to or
holds property of a judgment debtor is prescribed in Section 705,190.
Where the debtor of the judgment debter is a public entity, the judgment
creditor must follow the procedures set forth in Article 8 (commencing
with Section 705.710).

4041336
§ 705,140, Witnesses
705.140. Witnesses may be required to appear and testify before

the court in an examination proceeding under this article in the same

manner as upon the trial of an issue,

Comment., Section 705.140 continues the substance of former Section
718. ¥For the authority of referees, see Section 705.200 and the Comment
thereto. ' ’
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30/683
§ 705.150, Privilege of spouse of judgment debtor

705,150, The spouse of the judgment debtor, to the extent provided
by Sections 970 and 971 of the Evidence Code, may not be required to
testify pursuant to this article if there has not been a waiver of the
privilege in the actlon giving rise to the judgment.

Comment. Section 705.150 continues the substance of the second
sentence of the first paragraph of former Section 717 which was ap-
plicable to examinations of third persons. Seection 705.150 also makes
this privilege applicable where the spouse 1s called as a witness in an
examination of the judgment debtor.

968/993

§ 705,160, Attendance at examination outside county of resldence or
place of business; examinations in other counties

705.160. (a) A person sought to be examined may not be required to
attend an examination beforé a court located outside the county in which
the person resides or has a place of business unless the distance from
the person's place of residence or place of business to the place of
examination 1s less than 150 miles,

(b) If a person sought to be examined does not reside or have a
place of business in the county where the judgment roll is filed, or
where the judgment is entered in the docket in the justice court, the
Judgment creditor may apply to a court of similar jurisdiction in the
county where the person resides or has a place of business for an order
for an examination. If there is no court of similar jurisdiction in the
county, application shall be made to a court of higher jurisdiction. In
addition to satisfying the requirements of Section 705.120 or 705.130,
the judgment creditor shall file with the court clerk in such county an
abstract of judgment in the form prescribed by Section 674 and an affi-
davit showing the place of residence or place of business of the person
sought to be examined and the filing of the abstract of judgment.

Comment, Subdivision (a) of Section 705.160 continues the sub-
stance of the first paragraph of former Section 717.1, Subdivision (b}
continues the substance of the first sentence of former Section 722,

4057439
§ 705.170. Order applying property to satisfaction of judgnment
705.170. (a) Except as provided in subdivision (b), after an

examination pursuant to this article, the court may order property of
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the judgment debtor in the possession or under the control of the
judgment debtor or a third person or a debt owed by a third person to
the judgment debtor to be applied toward the satisfaction of the judg-
ment,nzf the property is not exempt.

(b) If a third person alleged to have property in which the judg-
ment debtor has an interest or to be indebted to the judgment debtor
claims an interest in the property adverse to the judgment debtor or
denfes the debt, the court may not order that the property or debt be
applied toward the satisfaction of the judgment, but may forbid transfer
or payment to the judgment debtor pursuant to Sectiomn 703,240,

{c) The court shall determine any exemption claim made in the

examination proceedings.

Comment ., Subdivision (a) of Section 705,170 continues the broad
authority provided by former Section 719 for the court to order any non=-
exempt property or debt to be applied toward the satisfaction of the
judgment. See also the last portion of the first sentence of former
Section 715. Under subdivision {(a), the person examined-—whether the
judgment debtor or a third person~~may be ordeved to deliver property or
funds tec the levying officer, See Lewis v, Neblett, 188 Cal, App.2d
290, _ , 10 Cal. Rptr. 441, 444 (1961) (funds in hands of administrator
of estate). The person examined may also be ordered to pay the judgment
creditor directly., See Hustead v. Superior Court, 2 Cal. App.3d 780,
783-87, 83 Cal. Rptr., 26, 27-30 (196%9) (sublessee of judgment debtor
ordered to pay rent to judgment creditor, order held invalid on other
grounds), A receiver may be appointed with the powers ordered by the
court, and the judgment debtor may be ordered to make any necessary
assignments or deliveries to the receiver for the purpose of sale or
collection., See Habenicht v. Lissak, 78 Cal. 351, ___, 20 P. 874, 877
{1889) (seat on stock exchange); Pacific Bank v. Robinson, 57 Cal. 520,
___ {(1881) {(patent rights); Hathaway v. Brady, 26 Cal. 581, (1864}
(note); Tucker v. Fontes, 70 Cal. App.2d 768, __ , 161 P.2d 697, 701
(1945) (business assets). The court may order execution to be issued to
collect the amount due. See William Deering & Co. v. Richardson-Kimball
Co., 109 Cal. 73, 41 P, 801-02 (1895) (funds in bank). If property is
to be sold pursuant to the court's order under subdivision (a), it will
be sold either by a levying officer, in which case there must be a valid
writ of execution outstanding, or by a receiver appointed by the court.
Orders made in examination proceedings are enforceable by contempt.

Subdivision (b} continues from former Section 719 the exception to
the power of the court to order the application of the property or debt
to the satisfaction of the judgment in a case where a third person
claims an interest in the property adverse to the judgment debtor or
denies the debt. The third person is entitled to a determination of the
respective interests in the property or debt in an independent action,
See former Section 719; Takahashi v. Kunishima, 34 Cal. App.2d 367, 373,
93 P.2d 645, 648 (1939). Hence, issues of ownership by the third per-
son, the exilstence of superior liens on the property, or a right of
setoff are not determined in the examination proceeding. Pending the
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conclusion of a creditor's suit, the judgment creditor may obtain an
order forbidding the transfer of the property or payment of the debt by
the third person to the judgment debtor. See Section 705,240,

Subdivision (c) makes explicit a principle that was implieit in a
provigion of former Section 719 for the application of property "not
exempt from execution" toward the satisfaction of the judgment. This
necessarily involves a determination of the existence of exemptions
prefatory to issulng an order applying the property toward the satis-
faction of the judgment. See Section 707.140(a) (exemptions apply to
all procedures for enforcement of money judgments).

The court may also determine in the examination proceedings that
the property scught to be reached may properly be applied to the satis-
faction of the judgment through an order in examination proceedings.
Cf. Pacific Bank v. Robinson, 57 Cal. 520, (1881) (supplementary
proceedings appropriate to reach patent rights}

For the extent of the duty of a third person to protect the exemp-
tion rights of the debtor, see Bowie v. Union Bank, 11 Cal. App.3d 807,
815-16, 90 Cal. Rptr. 103, {1970); Agnew v. Cronin, 148 Cal. App. 2d
117, 126-29, 306 P.2d 527, 533-34 {1957); Hing v. Lee, 37 Cal. App. 313,
316-18, 174 p, 356, 358-59 (1918).

998 /991
§ 705.180, Arrest of person ordered to appear

705.180, (a) If a person ordered to appear for an examination
fails to appear, the court may, pursuant to a warrant, have the person
brought before the court to answer for the failure to appear only if the
order requiring the person's appearance was served by a levying officer,
some person specially appointed by the court in the order, or a regis-
tered proceés server,

{(b) If the judgment debtor has been served with an order to appear
for an examination by a person authorized to serve the order pursuant to
subdivision (a) and fails to appear, the judgment creditor may recover
reasonable attorney's fees incurred in the examination proceeding.

{e¢) A person who willfully makes an improper service of an order
for an examination which subsequently results in the arrest pursuant to
subdivision (a) of the person who fails to appear is guilty of a mis-
demeanor,

Comment. Subdivision (a) of Section 705.180 contilnues the sub=—
stance of the second paragraph of former Section 714 and the second

paragraph of former Section 717.

Subdivision (b), providing for the award of reasonable attorney's
fees against a judgment debtor who fails to appear for an examination,
is new., Subdivision (b) does not affect any right to attorney's fees
the parties may have under a contract or statute.

Subdivigion (c) continues the substance of the last paragraphs of
former Sections 714 and 717. The authority provided by former Sectiom
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715 for arresting the judgment debtor where there is a danger of the
debtor absconding and for imprisoning the judgment debtor for failure to
give an undertaking when ordered to do so is not continued. This seec-
tion ig not intended to limit in any way the contempt power of the court
under Sections 1209-1222,

4057184

§ 705.190. Appearance at examination by representatives of organi-~

zatlons

705.190, UWhere a corporation, partnership, associatiom, trust, or
other organization is to be examined, it shall designate to appear and
be examined ome or wmore offlcers, directors, managing agents, or other
persons who are familiar with its property and debts.

Comment. Section 705.190 is new. It is derived from Rule 30(b){6)
of the Federal Rules of Civil Procedure. Former Section 717 provided
for the appearance of a "corporation, or any officer or member thereof."

968/611
§ 705.200, Powers and gqualifications of referee

o~

705.200. (a) The examination proceedings authorized by this arti-
cle may be conducted by a referee appointed by the court. The referee
may issue, modify, or vacate an order authorized by Section 705.170 or
issue a warrant authorized by Section 705.180 and has the same powers as
the court to grant adjournments, to preserve order, and tc subpoena
witnesses to attend the examination, but only the court that ordered the
reference has power to punish for contempt for disobeying an order of

the referee.
{b}) Only a member of the State Bar of California is eligible for

appointment as a referee pursuant to this article,

Comment. Subdivision (a) of Section 705.200 continues the author-
ity of a referee appointed by the court provided in former Sections 714-
715, 717-721, and 723. The authority to modify and vacate orders is
generalized from former Section 720, The authority to compel the ap-
pearance of a person at the examination and to control the proceeding
generalizes the authority of a referee appointed by a superior court
formerly provided by Section 723, The limitation on the power to punish
for contempt provided in subdivision {(a) continues the substance of
former Section 721.

Subdivision (b} supersedes the portion of former Section 723, ap-
plicable to referees appointed by a superior court in a county or city
and county having a population of one million or more, which required
referees to have been members of the State Bar for five years.
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968/681

Article 2. Crediter's Suit

Comment. Article 2 (comméncing with Section 705.210) authorizes
the judgment creditor to bring suit against third persons indebted to or
in possession of property of the judgment debtor. It is anticipated,
however, that the less expensive and less cumbersome enforcement pro-
cedures will be used in the normal case and that the creditor's suit
will be used where the third person has failed to perform the duties
under Section 703,190 (duties of garnishee under levy of executien),
where the third person has denied the interest or debt in an answer to
interrogatories under Section 705.110 or in an examination proceeding
under Section 705,130, or where for some other reason the judgment
creditor believes that the third person will not cooperate or will claim
an adverse interest. Costs will not be awarded against a defendant in a
creditor's suit if the defendant has not disputed the judgment debtor's
interest in the property or the indebtedness to the judgment debtor.
Section 705.270. Disputes concerning the interests of a third persom
and a judgment debtor in personal property may also be resclved through
the third-party claims procedure. See Chapter 6 (commencing with Sec-
tion 706.110).

968/680
§ 705,210. Creditor's suit

705.210. A judgment creditor may bring an actlon against a third
person who has property in which the judgment debtor has amn interest or
who is indebted to the jﬁdgment debtor for the application of the inter-
est or debt to the satisfaction of the judgment creditor's judgment

against the judgment debtor.

Comment. Subdivision (a) of Section 705.210 supersedes the first
portion of the first sentence of former Section 720. An action may be
brought under this article without the necessity of first levying under
a writ of execution, examining the third person, or resorting to any
other procedure for the satisfaction of the judgment. The normal rule
under former law requiring the exhaustion of remedies at law before the
equitable remedy of the creditor's suit could be employed is not con-
tinued. For the former rule, see Farmers' & Merchants' Bank v. Bank of
Italy, 216 Cal. 452, 455-58, 14 P,2d 527, 528-29 (1932) (resort to
supplementary proceedings required); Bond v. Bulgheroni, 215 Cal. 7, 10-
11, 8 P.2d 130, 132 (1932) (resort to supplementary preceedings not
required if inadeguate or futile}.

4438
§ 705.220, Joinder of judgment debtor
705.220. The judgment debtor shall be joined in an action brought

pursuant to this article but is not an indispensable party. The resi-
dence of the judgment debtor may not be considered in the determination
of proper venue unless otherwise provided by contract between the

judgment debtor and the third person.

-186-~



§ 705.230

Comment. Section 705,220 is new. If the judgment debtor cannot be
joined, the creditor's suit should proceed, the judgment debtor not
being an indispensable party. See Section 389(b}.

968/694

-

§ 705.230, Time for bringing creditor's suit

j05.230. An action may be brought pursuant to this article:

{a) At any time when the judgment debtor may bring an action
against the third person concerning the property or debt.

{b) If a lien is created on the property or debt pursuant -to this
title within the time specified in subdivision (a), not later than one

year after creation of the lien.

Comment. Section 705,230 is new. It provides a statute of limita-
tions for bringing a creditor's suit, subject to the general rules
concerning the period of enforceability of judgments provided by Sec-
tions 702.210 and 702,220, Under prior law, the general four-year
statute of limitations was applicable and began to run from the return
of the writ of execution unsatisfied. See Sherman v. 5.K.D. 0il Co.,
185 Cal. 534, 538, 545, 197 P, 799, 801,  (1921). However, the
statute of limitations is nc longer tied to the return of the writ
unsatisfied or the failure of examination proceedings because the judg-
ment creditor is not required to exhaust these remedies before resorting
to a creditor's suit. See Section 705.220 and the Comment thereto.

Subdivision {a) places the judgment creditor in the same position
as the judgment debtor, The judgment creditor must therefore commence
the creditor's suit at a time when the judgment debior could bring an
action against the third person.

Subdivision (b) provides a one-year extension of the limitation
period, but does not extend the enforceability of the judgment beyond
the 20-year period provided by Sections 702,210 and 702,220.

A creditor's suit commenced within the periods prescribed by this
section may be pursued to judgment after the judgment is no longer
enforceable against the original judgment debtor notwithstanding Sec—
tions 702.210 and 702.220. The judgment in the creditor’'s suit may then
be enforced as provided in Section 705,260, and the 20-year period of
enforceability provided by Sections 702.210 and 702,220 applies to the
judgment in the creditor's suit,

968/676
§ 705.240. Order forbldding transfer or payment to judgment debtor

705.240. {a) Upon application of the judgment creditor, made ex
parte or, if the court so orders, upon noticed motion the court may
issue an order forbidding transfer to the judgment debtor of the prop-
erty in which the judgment debtor is claimed to have an interest or
payment to the judgment debtor of the alleged debt for a reasonable time

not to exceed B0 days until an action against the third person can be
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commenced under this artiecle. If an action is commenced within the time
allowed in the order, the order may be extended until the action can be
prosecuted to judgment.

(kl An order issued under subdivision {a) may be modified or va-
cated by the court which issued it or the court in which the action
under this article is brought. The court, in its discretion, may modify
or vacate the order at any time, with or without a hearing, upon such
terms as are just.

Comment. Subdivision (a) of Section 705.240 supersedes the’ last
portion of the first sentence of former Section 720; however, an ap-~
plication under Seection 705.240 is not limited as under former law to
situations where the third person has denied the debt or claimed an
adverse interest in the property at an examination proceeding. The
judgment creditor may apply for an order forbidding transfer or payment
to the judgment debtor at any time after judgment in the main actiom
when it is thought necessary to preserve the status quo between the
judgment debtor and the third person, such as where the third person has
denied the debt or the judgment debtor's interest in property in a
garnishee's memorandum under Section 703.190, where the third person
makes a denial at examination proceedings under Sectiomn 705,170(b), or
where the judgment c¢reditor otherwise believes that the third person is
likely to make such a denial. An order issued under subdivision (a) is
good for not more than 60 days unless an action is commenced within the
time allowed, in which case the order may be extended until judgment in
the creditor's suit. TFormer law did not prescribe any absolute time
limits. See Pioneer Inv. & Trust Co. v. Muncey, 33 Cal. App. 740, 743,
166 P. 591, 592 (1917) (order vacated if creditor does not seasonably
commence creditor's suit).

The scope of the order issuable under this section is more limited
than that provided under former Section 720. Under this section, the
order restrains only a transfer to the judgment debtor, whereas under
former Section 720, the order restrained any transfer of the property ar
debt, Such a sweeping order, issuable without a hearing and without
bond and directed to a person who 1s not a formal party, is comstitu-
tionally suspect. Cf. North Georgia Finishing, Inc. w. Di~Chem, Inc.,
419 U.S. 601, 606-08 (1975); Randone v. Appellate Dep't, 5 Cal.3d 536,
547-52, 488 P.2d 13, 20-23, 96 Cal. Rptr. 709, 716-19 (1971).

Subdivision (b) continues the substance of the last sentence of
former Section 720.

A referee may issue an order under this section. See Section
705.200.

968/692
§ 705,250, Lien of creditor's suit

705.250. Service of summons on the third person creates a lien on

the property that is the subject of an action under this article.

Comment. Section 705.250 codifies case law. See Canfield v,
Security-First Nat'l Bank, 13 Cal.2d 1, 28-30, 87 P.2d 830, 844 (1939);
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Nordstrom v. Corona City Water Co., 155 Cal. 206, 212-13, 100 P. 242,
245 (1909); cf. Seymour v. McAvoy, 121 Cal. 438, 441, 53 P. 946, 947
{1898) (filing bill in equity creates equitable lien)., The lien may not
be enforced beyond the time for enforcement of the judgment provided by
Sections 702.210 and 702.220., See Section 702.330 {(duration of liens).
See also Sections 702.310 (relation back of liens), 702.320 {effect of

liens).
0457207
§ 705.260. Judgment in creditor's suit
705.260, {a) If the judgment creditor establishes that the third

person has property in which the judgment debtor has an interest or is
indebted to the judgment debtor, the court shall reuder judgment accord-
ingly. The property or debt may be applied to the satisfaction of the
judgment creditor’'s judgment against the judgment debtor as ordered by
the court.

{b) If the court determines that the third person has property in
which the judgment debtor has an interest, the court may order the third
person not to transfer the property until it can be levied upon or
otherwise applied to the satisfaction of the judgment.

(e} If the court determines that the third person has transferred
property which was subject to the lien created by service of summons,
the court shall render judgment against the third personm in an amount
equal to the value of the judgment debtor's interest in the property.

{d) The court shall determine any exemption claim made in the
action.

Comment. Section 705.260 is new. At the conclusion of a credi-
tor's suit, the property may be applied toward the satisfaction of the
judgment in a manner appropriate to the particular type of property.

See the Comment to Section 705,170. Ordinarily the property or debt
that has been determined in the creditor's suilt to belong to or to be
owing to the judgment debtor will be levied upon under a writ of ex-
ecution., 1If the judgment creditor does not have a valid writ of ex—
ecution, the judgment creditor may apply for an order under subdivision
(b} preventing the third person from transferring the property until it
can be applied to the satisfaction of the judgment, If the property
cannot be levied upon, some other manner of enforcement will be neces—
sary. Where a money judgment has been rendered against the third person
as provided in subdivision (c), the judgment creditor may be left free
to select the manner of enforcement.

Subdivision (d) recognizes that only nonexempt property may be

applied to the satisfaction of the judgment. See Section 707,140(a)
{exemptions apply to all procedures for enforcement of money judgments).
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08/946
§ 705.270. Costs

705.270. Costs in an actlon under this article may be awarded in

the manner previded by Section 1033.7 and only against the third person.

Comment. Section 705.270 supersedes the portion of former Section
720 that permitted use of a creditor's suit only where the third person
denied the debt or the judgment debtor'’s interest. The intent of this
section is to encourage judgment creditors to use the creditor's suit as
a last resort since, under Section 1033.7, only reasonably necessary
costs may be awarded.

999/321

Artiele 3. Receiver to Enforce Judgment

§ 705.310. Application of general provisions

705.310. The provisions of Chapter 5 {(commencing with Section 564)
and Chapter 5a (commencing with Section 571) of Title 7 govern the
appointment, qualifications, powers, rights, and duties of a receiver
appointed under this article.

Comment. Section 705.310 makes clear that the general receiver
provisions continue to apply teo receivers for enforcement of judgments.
The appointment of a receiver is subject to the general rules concerning
the time within which judgments may be enforced. See Sections 702.210
and 702,220,

045/191
§ 705.320. Appointment of receiver

705.320. (a) The court may appoint a receiver to enforce the
judgment where the judgment creditor shows that, considering the in-
terests of both the judgment creditor and the judgment debtor, the
appeointment of a receiver is a reasonable method to obtain the fair and

orderly satisfaction of the judgment.

Comment, Section 705,320 supersedes portions of Section 564 that
authorized the appointment of a receiver to enforce a judgment, It
eliminates as a prerequisite to the appointment of a receiver the show-
ing that a writ of execution has been returned unsatisfied or that the
judgment debtor refuses to apply property in satisfaction of the judg-
ment as was formerly required by subdivision &4 of Section 564, See
Olsan v, Comora, 73 Cal. App.3d 642, 647-49, 140 Cal. Rptr. 835,
(1977).

Under Sectiom 705.320, a receiver may be appointed where a writ of
execution would not reach certain property and other remedies appear
inadequate. A receiver may also be .appointed in examination proceedings
under Article 1 (commencing with Sectiom 705.110) where the requisite
showing is made under this section, Cf. Tucker v. Fontes, 70 Cal.
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App.2d 768, 771-72, 161 P.2d 697, 699 (1945); Medical Finance Ass'n v.
Short, 36 Cal., App.2d Supp. 745, 747, 92 P.2d 961, 962 (1939) {(appoint-
ment of receiver in supplementary proceedings under former law). A
receiver may be appointed to enforce a charging order against a partner-
ship under Corporations Code Section 15028 or 15522, See Section 705.510
(charging orders).

A receiver may also be appointed to enforce a judgment for the
possession of personal property (see Section 708.180), for the posses-
sion of real property (see Section 709.160}, or for the sale of real or
personal property (see Section 710.160),

0457206

§ 705.330, Receiver to transfer alcoholic beverage license

705.330. (a}) An alcoholic beverage license may be applied to the
satisfaction of a2 judgment for the payment of money only as provided in
this section.

{b)} The court may appoint a receiver for the purpose of trans-
ferring an alcoholic beverage license held by the judgment debtor which
is transferable under Article 5 {commencing with Section 24070 of the
Business and Professions Code) of Chapter 6 of the Alcoholic Beverage
Control Act, unless the judgment debtor shows that claims of creditors
with priority over the judgment creditor as provided by Section 24074 of
the Business and Professions Code exceed the probable sale price of the
license.

{c} The receiver may exercise the powers of the licensee as neces-
sary, and shall comply with the applicable provisions of Article 5
{(commencing with Section 24070 of the Business and Professions Code) of
Chapter 6 of the Alcohollc Beverage Control Act and applicable regula-
tions of the Department of Alcoholic Beverage Control.

Comment., Section 705.330 supersedes a portion of fermer Section
688(f). After the amendment of former Section 688 im 1959 (1959 Cal.
Stats. ch., 2140, § 1), aleoholic beverage licenses were not reachable by
any state enforcement process, See 37 Ops. Cal. Att'y Gen. 4 (1961).
Alcoholic beverage licenses are not subject to levy under a writ of
execution., See Section 703,110(b){1). The Alcoholic Beverage Control .
Act (commencing with Business and Professions Code Section 23000) pro-
vides detailed procedures for the sale of alcoholic beverage licenses
which make use of a receiver appropriate, Cf. Mollis v. Jiffy-Stitcher
Co., 125 Cal. App.2d 236, 238, 270 P.2d 25, 26 (1954).

In order to prevent a situation where the judgment creditor forces
the sale of the judgment debtor's license but does not receive any pro-—
ceeds to be applied toward satisfaction of the judgment, subdivision (b)
precludes transfer if the judgment debtor shows that it is unlikely that

the sale of the license would yield any excess over the amount required
to satisfy claims of creditors with priority over the judgment creditor
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under Business and Professions Code Section 24074. The scheme of pri-
orities set out in Section 24074 is "mandatory and exclusive," Grover
Escrow Corp. v. Gole, 71 Cal.2d &1, 65, 453 P.2d 461, 463, 77 Cal. Rptr.
21, 23 (1969). See Bus. & Prof. Code § 24074,

Subdivision {c¢) enables the receiver to exercise the powers of the
licensee as necessary to comply with the transfer provisions of the
Alecholic Beverage Control Act. The strict regulation of all aspects of
alcoholic beverage licenses by the Alcoholic Beverage Control Act re-
quires that the receiver comply with the procedures set out in Article 5
{commencing with Business and Professions Code Section 24074) of Chapter
6 of the act and the regulations of the Department of Alcoholic Beverage
Control.

406/187
§ 705.340. Recelver's lien
705.340. Service of a copy of the ovder appointing the receiver,

if made in the manner provided for the levy under a writ or for the
service of other process that creates a lien under this title, creates
a lien on the judgment debtor's property subject to the receivership te
the same extent and with the same duration as would be obtained by a

lavy under a writ or service of other process,

Comment. Section 705.340 provides for a receiver's lien in favor
of the judgment creditor. Prior law was unclear as to the effect of the
appointment and enforcement activities of the receiver. 1In Pacific Bank
v, Robinson, 57 Cal. 520, 522 (1881l), the court did not consider the
precise question of what the receiver takes upon appointment and quali-
fication but did decide that a court has the power in equity to compel
the assignment of a patent right to a receilver appointed in supple-
mentary proceedings. Accord, Habenicht v, Lissak, 78 Cal. 351, __ , 20
P. 874, 877 (1889} (seat on stock exchange). Section 705,340 is con~
sistent with the result of these cases and varles from the principles of
general law that held that the appointment and qualification of a
receiver vested the property of the judgment debtor in the receiver.

See 3 A. Freeman, Law of Executions § 419, at 2243-46 (3d ed. 1900).
Pursuant to Section 702,310, the lien obtained by a receilver under the
provisions of this section relates back to the creation of earlier
liens, contrary to some early decisions in other jurisdictions. See id.
at 2246. See also Section 702,320 (effect of lien),

For the manner provided for levy under a writ, see Sections 703.310-
703,460, For the manner provided for the service of other process which
creates a lien under this title, see Section 702.520. For the lien
created by levy under a writ of execution, see Section 703,200. For
liens created by the service of other process, see Sections 705.120
{examination of judgment debtor), 705.130 (examination of third person),
705.250 {creditor's suit), 705.420 (charging order), 705.510 {(cause of
action and nonfinal judgment), 705.620 (assignment order)}, 705.780 (lien
where judgment debtor is creditor of public entity).
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Article 4, Charging Orders

§ 705,410, Charging orders

705.410. The judgment debtor's interest in a partnership may be
applied toward the satisfaction of the judgment, other thén a judgment
against the partnership, only by an order charging the judgment debtor's
interest pursuant to Section 15028 or 15522 of the Corporations Code.

Comment, Section 705,410 incorporates the charging order provi-
slons of Corporations Code Sections 15028 and 15522. Where the exist~
ence of the partnership is not in dispute, the charging order is the
exclusive manner for applying the interest of a partner in specific
partnership property or the partnership to the satisfaction of a judg-
ment against a judgment debtor who is a partmer. See Section 703.110(b)(2)
{property subject to execution}; Baum v. Baum, 51 Cal.2d 610, 612-13,
335 P.2d 481, 483 (1959); Evans v. Galardi, 16 Cal.3d 300, 310, 546 P.24
313, __, 128 Cal, Rptr. 25, 33 (1976). Enforcement pursuant to this
section is subject to the general rules concerning the time within which
judgments may be enforced. See Sections 702.210, 702,220,

| 968/693
§ 705.420, Lien of charging order

705.420. Service on the judgment debtor of notice of motion for a
charging order creates a lien on the judgment debtor's interest in the

partnership.

Comment. Section 705.420 is new. Former statutory law did not
explicitly provide for a lien of a charging order; the lien of a charg-
ing order was recognized in the decisions, but the time of its creation
and its effect were unclear. See Taylor v. S5 & M Lamp Co., 190 Cal.
App.2d 700, 707-12, 12 Cal., Rptr. 323, 329-31 (1961). Section 705.420
establishes the time of ereation of the lien by reference to service of
notice of motion for the charging order. Cf. Ribero v. Callaway, 87
Cal. App.2d 135, 138, 196 P.2d 109, (1948} (charging orders issued
on noticed motion). This provision is analogous to the creation of a
lien in an examination proceeding under Article 1 (commencing with
Section 705.110) by service of the order of examination. See Sections
705.120(d4), 705.130(c). The lien is ineffective after the time for
enforcement of the judgment has expired. See Sections 702.210, 702,220,
702.330.

8118
Article 5. Judgment Liens

§ 705.450. Judgment lien

705.450 (a) Except as otherwise provided by law, recordation with
a county recorder of an abstract of a money judgment, certified by the

court where the judgment is entered, creates a judgment lien on all real
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property owned by the judgment debtor in the county, including leasehold
estateg with an unexpired term of not less than two years.

(b} A judgment lien created pursuant to subdivision (a) attaches to
propeitly acquilired after the creation of the lien when the property is
acquired by the judgment debtor. -

{c) A judgment lien may not be created during the time that en-

forcement of the money judgment is stayed on appeal.

Comment. Subdivision (a) of Section 705.450 supersedes a portion
of the first seutence of former Section 674(a) and former Section 674(b).
See also the first paragraphs of former Sectiouns 674.5, 674.7. Only an
abstract of a judgment for the payment of money may be filed to create a
judgment lien. A judgment for money against an executor or administra-
tor, however, may not create a judgment lien, but is to be paid in the
administration cf the estate., See Prob. Code § 730; Estate of Dow, 149
Cal. App.2d 47, 58, 308 P.2d 475, _ (1957). A judgment rendered
agalnst a party who dies after submission of the case to the judge but
before judgment may not create a judgment lien. See Section 66%. The
form of the abstract of judgment is prescribed by Section 674, The
references in former Section 674(a) to decrees, and to judgments of
small claims courts, courts of record of the United States, and courts
of sister states entered in California pursuant to Chapter 1 (commencing
with Section 1710.10) of Title 11 of Part 3, are omitted as unnecessary.
The definition of "judgment"™ in Section 701.190 includes decrees and
orders. The special reference to small claims court judgments is un-
necessary because such judgments are within the definition of judgment
in Section 70G1.190. Abstracts of money judgments of federal courts
rendered in California or registered in federal courts in California
pursuant to 28 U.5.C. § 1963 (1970) may be recorded to create a judgment
lien pursuant to federal law. See 28 U.S.C. § 1962 (1970). Judgments
entered on the basis of sister state judgments are given the same force
and effect as if originally entered in California by Section 1710.,35,
The reference to orders under Welfare and Institutions Code Section 908
{(orders to reimburse county for legal services, probation supervision,
or support in county institutions, of wards and dependent children) in
former Sectlon 674{b) is unnecessary in light of the definition of
judgment in Section 701,190,

Subdivislon (a} permits the assertion of a judgment lien on lease-
hold estates with an unexpired term of two years or more and thus abol-
ishes the former rule precluding judgment liens on estates for vears.
See Summerville w. Stockton Milling Co., 142 Cal. 529, 537, 76 P. 243,
__ {1904); Arnett v. Peterson, 15 Cal. App.3d 170, 173, 92 Cal. Rptr.
913, _ (1971). The judgment lien also attaches to real property used
as a dwelling, even though it may later he found to be totally or par-
tially exempt. Under the former law, a prior homestead declaration
precluded attachment of the judgment 1ien to the dwelling. See former
Civil Code § 1241; former Code Civ. Proc. § 674(a); Boggs v. Dunn, 160

Cal. 283, 285-287, l16 P. 743, (1911).
Subdivision (b) continues former law. See former Section 674(a);
Hertweck v, Fearom, 180 Cal. 71, . , 179 P. 190, (1919).

Subdivision (c) continues a portion of the first sentence of former
Section b74({a), but does not preclude creation of a judgment lien pur-
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suant to a judgment entered in California based on a sister state judg-
ment unless the enforcement of the sister state judgment is stayed on
appeal. Former Section 674(a) precluded creation of a judgment lien if
enforceflent was stayed under Section 1710.50 for any reason. A stay of
enforcement for some other reason, such as pursuant to Section 702,140
{stay of enforcement without bond), does not preclude creation of a

judgment lien. See the Comment to -Section 702,140,

The duration of the judgment lien is governed by Sectien 702.330
which provides that the lien is effective for as long as the judgment is
enforceable which may be as long as 20 years exclusive of stays. See
also Sections 702.210, 702.220 (period of enforceability). The priority
of the judgment lien may relate back to the commencement of an attach-
ment lien. See Section 702,310,

8120

§ 705.460, Amount of judgment lien; application to installment
judgments

705.460. (a) If the amount of the money judgment is certain, re—

gardless of whether it is ordered to be paid in installments or is sub~
ject to modification, the judgment lien is for the whole amount of the

judgment.
(b) If the amount of a money judgment to be paid in installments is

certain, the judgment lien may not be enforced for installments not yet
due, except pursuant to Section 705.470.

(c} If the amount of a money judgment to be paid in installments is
not certain, the judgment lien is created or increased for the amount of
the installments as they become due and relates back to the date of re-
cordation pursuant to Section 705,450,

(d) A judgment lien under a judgment to be paid in installments
pursuant to Sectiom 667.7 is governed by subdivision {c¢) and not by

subdivision {(a).

Comment, Subdivision (a) of Section 705.460, insofar as it relates
to money judgments not payable in installments, continues a portiom of
former Section 674(a). Subdivision (a) also permits a judgment creditor
to secure the whole amount of a judgment payable in installments, if the
ampount of the judgment is certain. For provisions concerning install-
ment judgments in a certain amount, see Code Civ. Proc. § 85 (judgments
in municipal and justice courts), 667.7 (judgments against health care
provider); Lab. Code § 5801 (worker's compensation awards); Veh. Code
§ 16380 (vehicle accident damage awards). Although the judgment cred-
itor may not enforce a judgment lien for installments not yet due,
except as provided in subdivision (b), the judgment creditor's priority
is preserved as against junior judgment liens. The benefit to the
judgment debtor of the installment judgment is preserved by subdivision
{(b) which prevents enforcement of the judgment lien for amounts not yet
due, unless the real property is to be sold. The lien for the full
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amount will follow the property into the hands of the purchaser unless
it is first satisfied or unless the property is a dwelling subject to
proceedings under Section 705,470.

Subdivision {¢) supersedes portions of the first paragraphs of for-
mer Segtions 674.5 (spousal or child support} and 674.7 (certain judg-
ments against health care providers) and applies to any installment
judgment the total amount of which is uncertain. See, e.g., Lab. Code
§ 5801 (worker's compensation). Unlike such liens under former law, the
priority of the judgment lien under subdivision {c) relates back to the
date of recordation.

Subdivision {d) provides an exception to the normal application of
subdivisions (a) and (c¢) in the case of an installment judgment against
a health care provider for future damages. Installment payment of such
judgments may be ordered only where the debtor is adequately insured or
provides security.

8121
§ 705.470. Discharge of judgment lien on real property

705.470. (a) As used in this section, "excess value" means the
amount by which the fair market value of the real property exceeds the
total of any applicable dwelling exemption and liens and encumbrances on
the real property that are superior to the judgment lien.

(b) If an agreement to transfer ownership of the judgment debtor's
real property has been executed, the judgment debtor may seek the
determination of the amount of a judgment lien on the property and its
discharge as provided in this section,

(¢} The judgment debtor shall mail a notice of application for dis-—
charge of the judgment lien to the judgment creditor at the judgment
creditor's last known address and shall file a copy of the notice, to-
gether with proof of mailing, with the court in the county where the
property subject to the judgment lien is located. The notice of appli-
cation to discharge the judgment lien shall be executed under oath and
shall include all of the following:

(1) The date of entry of the judgment and the amount of the judg-
ment remaining unsatisfied.

{2) The names of the judgment debtor and the judgment creditor.

(3) A description of the real property that is subject to the
judgment lien. _

{4) A statement that the judgment debtor intends to transfer the
real property and that the judgment debtor desires to discharge the

judgment lien thereon.
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(5) A statement of the fair market value of the real property on
the date the notice is mailed.

(6) A description of the nature and amount of any other lien or
encumbrance on the dweliing. a statement of the date it attached to the
real property, and a statement of the name of the lienor or encumbrancer.

(7) 1I1f the property is a dwelling, a statement of the amount of
the exemption applicable to the dwelling, and a statement that the
dwelling is completely exempt from the judgment lien or, if the dwelling
has an excess value, that the amount of the excess value or the amount
of the judgment remaining unsatisfied, whichever is less, has been or
will be deposited with the court in the name of the judgment creditor.

(8) If the real property is not a dwelling, a statement that the
amount of any excess value or the amount of the judgment remaining
unsatisfied, whichever is less, has been or will be deposited with the
court in the name of the judgment creditor.

(9) A statement that the real property will be discharged from the
judgment lien ﬁnless the judgment creditor files a notice of opposition
to discharge of the judgment lien with the court not later than 30 days
after the notice of application for discharge of the judgment lien is
mailed. ' '

(e) The judgment creditor may file a notice of opposition to dis-
charge of the judgment lien with the court not later than 30 days after
the notice of application for discharge of the judgment lien is mailed
and request a hearing on the matter. The hearing shall be held not
later than 15 days after the notice of opposition to discharge of the
judgment lien is filed. The judgment creditor shall mail a copy of the
notice of opposition and a notice of hearing to the judgment debtor not
less than 10 days before the date set for the hearing, and shall file
proof of mailing with the court. The notice of opposition to discharge
of the judgment liem shall be executed under oath and shall include all
of the following: '

(1) The date of entry of the judgment and the amount of the judg-
nent remaining unsatisfied.

{2) The names of the judgment debtor and the judgment creditor.

(3) If the real property is a dwelling, a statement that the dwell-
ing is not exempt and the reasons therefor, or a statement that the

dwelling has an excess value and the amount of the excess value,
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(4) If the real property is not a dwelling, a statement that the
real property has an excess value and the amount of the excess value.

{d) At a hearing under this section, the judgment creditor has the
burden of proof on the issue of the current values of the.real property
and the judgment debtor has the burden of proof on the issue of entitle-
ment to a dwelling exemption, ’

(e) At the hearing, the court shall determine by order whether the
real property is an exempt dwelling, the amount of any dwelling exemp-—
tion, and the amount of the excess value, if any. If the real property
has no excess value or if an amount deposited with the court to dis-
charge the judgment lien equals or exceeds the excess value determined
at the hearing, the court shall issue an order discharging the judgment
lien. If no deposit has been made with the court to discharge the
judgment lien, or if the deposit is less than the excess value deter-
mined at the hearing, the court shall order that the judgment lien be
discharged upon the deposit with the court of the amount of the excess
value or of the difference between the amcunt deposited and the excess
value within 30 days after the order is issued.

(f) The clerk of court shall pay the amount deposited to discharge
the judgment lien to the judgment creditor upon the delivery to the
clerk of the judgment creditor's certificate discharging the judgment
lien.

{g) If a notice of opposition to discharge of the judgment lien is
not filed within the time prescribed by subdivision {c), the judgment
debtor may apply to the court for an ex parte order that the judgment
lien on the real property be discharged. The court shall issue an order
discharzging the judgment lien if it is satisfied that the real property
will be transferred, that the notice of discharge of the judgment lien
was mailed to the judgment creditor, and that any deposit required to

discharge the judgment lien was made.
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Comment. Section 705.470 is new. This procedure for determining
and discharging judgment liens on real property is derived from Oregon
law. See Or. Rev. Stat. §§ 23.280-23.300 (1977). Section 705.470 is
particularly useful where the judgment debtor desires to transfer a
dwelling which would be exempt to some extent if the judgment creditor
had attempted to levy upon and sell it. Without resort to this proced-
ure, the entire amount of the judgment lien remaine on the property in
the hands of the purchaser even though the judgment creditor would have
only been able to reach the excess value over superior liens and encum~
brances and the amount of the dwelling exemption if the dwelling had
been levied upon. See Sections 703.310 (levy on real property), 703.810
{distribution of proceeds), 707.810-707.850 (dwelling exemptiomn).
Resort to this procedure has the effect of compelling execution.

8124

§ 705.480. Certificate of satisfaction of matured installments

705.480., (a) If the total amount of a judgment to be paid in in-
gstallments is uncertain, the judgment debtor may record a certificate
executed under oath that all amounts due under the judgment have been

satisfied as of the date of the certificate., When acknowledged and
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recorded, the certificate is prima facie evidence of satisfaction as of
the date of the certificate and is conclusive in favor of a person
dealing in geod faith and for a valuable consideration with the judgment
debtors

{b)} If the judgment is for child support and has been directed to
be made to an officer designated by the court pursuant to Section 4702
of the Civil Code or any other provision of law and set forth in the
copy of the recorded judgment or in a recorded certified copy of an
amended or supplemental order, the certificate of the judgment debtor is
ineffective unless it is approved in writing by the officer,

Comment., Subdivision (a) of Section 705.480 is a general provision
based on portions of the second paragraphs of former Sections 674.5
{spousal or child support) and 674.7 (certain judgments against health
care providers).

Subdivision (b) continues the substance of a portion of the second
paragraph of former Section 674.5.

8126
§ 705,490, Judgment liens of equal rank

705,490, he proceeds from the sale of property subject to judg-

ment liens of equal rank shall be prorated among the judgment lienors.

Comment. Section 703.490 is new. Under former law, judgment liens
of equal rank, typically on property acquired by the debtor in the
county where two or more abstracts of judgment had been recorded (see
Section 705.450(b)), were granted the same priority, but the creditor
who acted first by levying and selling the propery under execution was
permitted to do so free of other liens. See Hertweck v. Fearon, 180
Cal. 71, __ , 179 P, 190, _ (1919). Under former law the nonexecuting
equal lienor had a right to redeem the property from the execution sale.
See former Civil Code § 701.

29/626

Article 6. Liens on Causes of Action and Judgments

§ 705.510. J.ien on cause of action and judgment

705,510, (a) The judgment creditor of a party to an action or
speclal proceeding may apply to the court in which the action or special
proceeding is pending, upon written notice to all parties, for a lien
upon the cause of action and upon any judgment subsequently procured in
the action or special proceeding in favor of the judgment debtor.

(b) The court may, in its discretion, grant the lien in favor of
the judgment creditor and, during the pendency of the action or specilal

proceeding, may permit the judgment creditor to interveme therein,
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{¢) The 1lien shall be in the amount of the judgment creditor's
judgment remaining unsatisfied and shall be upon the money or other
property recovered or crdered ﬁo be sold in the action or special pro-
ceeding. The lien is created at the time it is granted and is effective
from the date of application therefor.

Comment., Section 705.510 continues the substance of the first
sentence and the first portion of the second sentence of former Section
688.1, and exteuds the coverage of the lien to judgments for the re-
covery of property. The lien obtained pursuant to this section is
subject to any prior liens of the same type or anmother type, such as an
attorney’s charging lien. See Roseburg Loggers, Inc. v. U,8. Plywood—
Champion Papers, Ine., 14 Cal,3d 742, 748~51, 537 P.2d 399,  , 122
Cal. Rptr. 567, 571-73 (1975); cf. Haupt v. Charlie's Kosher Mkt., 17
Cal.2d 843, 846, 121 P.2d 627, _ (1941) (attorney's lien prevails over
subsequent attachment lien under former statute). The principle of
subdivision (c) that the lien is created when granted but relates back
to the time the application for the lien is made codifies existing law,
See Civil Code § 2897; Del Conte Masonry Co., v. Lewis, 16 Cal. App.3d
678, __ , 94 Cal. Rptr. 439,  (1971) (application of equitable rule
granting priority to first asserticn of claim); Takehara v. H. C. Muddox
Co., 8 Cal.3d 168, __ , 501 p.2d 913,  , 104 Cal. Rptr. 345,

(1972) (application of general rule granting priority to first in time
of creation), The lien is ineffective after the time for enforcement of
the original judgment has expired. See Sections 702.210, 702,220,
702,330,

The purpose of this lien is to establish and preserve the judgment
creditor's priority until the judgment is final and nonappealable. At
that time, the judgment creditor may seek to reach the judgment which
has been subjected to the lien by some other enforcement procedura, such
as, for example, levy under a writ of execution and sale or collection
{sae Sectiong 703.450, 703.610), appointment of a receiver to collect
the judgment (see Section 705.320), application for an assignment order
(see Sectiomn 705.610), and collection from a public entity owing money
to the judgment debtor (see Sections 705,710-705,795). The judgment
creditor is not required to bring an equitable action to foreclose the
lien. Under former law, it appeared that where the judgment debtor of
the judgment debtor did not voluntarily pay the judgment creditor to
discharge the lien and the judgment debtor took no steps to enforce the
judgment, the judgment creditor had to bring an action to foreclose the
lien in order to reach the amount represented by the judgment., See
Roseburg Loggers, Inc. v. Plywood-Champion Papers, Inc., 14 Cal.3d 742,
748, 537 p.2d 399, ___, 122 Cal. Rptr. 561, 571 (1975) (dictum).

, 29/627
§ 705.520. Endorsement of lien on judgment and abstract

705.520. (a) If the court grants a lien pursuant to this article,
the clerk shall endorse upon the judgment recovered in the action or-
special proceeding a statement of the existence of the lien, the date of

entry of the order creating the lien, and the place where entered.
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(b) Any abstract issued upon the judgment shall contain, 1in addi-
tion to the matters set forth in Section 674, a statement of the lien in

favor of the judgment creditor,

Comment. Section 705.520 continues the substance of the third sen-—
tence of former Section 688.1.

29/628
§ 705.530. Compromise, settlement, satisfaction of judgment

705.530. No compromise, settlement, or satisfaction may be entered
inte by or on behalf of the judgment debtor without either the consent
of the judgment creditor, or the approval of the court where the action
or special proceeding is pending, or the judgment in favor of the judg-
ment debtor is entered, obtained at a hearing on noticed motion, unless
the lien is first satisfied or discharged.

Comment. Section 705.530 supersedes a portion of the gsecond sen-
tence of former Section 683,1. The provision permitting compromise,
settlement, or satisfaction pursuant to court order despite the opposi-
tion of the judgment creditor has been added to prevent the judgment

creditor from forcing the judgment debtor to proceed with the action
despite the judgment debtor's conviction that it is advisable to settle.

29/630

Article 7. Assignment Orders

§ 705.610. Order to assign right to future payments

705.610, (a) Except as otherwise provided by law, upon application
of the judgment creditor on noticed motion, the court may order the
judgment debtor to assign to the judgment creditor or tc a receiver
appointed pursuant to Article 3 {commencing with Seection 705,310), to
the extent necessary to satisfy the judgment, all or part of a right to
future payments, whether or not the right is conditioned on future
developments, Including, but not limited to, the following types of
paynents: '

(1) Wages due from the federal government.

{2) Rents.

{(3) Commissions.

{(4) Royalties.

(5) Surplus amounts from a spendthrift trust liable pursuant to
Civil Code Section 859,
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(b) In determining whether to order an assignment or the amount of
an assignment pursuant to subdivision (a), the court shall take into
consideration the reasonable requirements of the judgment debtor and
persons supported in whole or in part by the judgment debtor, any pay-
ments the judgment debtor is required to make or that are deducted from
the money the judgment debtor would otherwise receive in satisfaction of
other judgments and wage assignments, the amount remaining due on the
judgment, and the amount being or to be received. |

{c¢) The court shall determine any exemption claim made in the

proceeding.

Comment. Section 705.610 provides a new procedure for reaching
certain forms of property that cannot be reached by levy under a writ of
execution. It alsc provides an optional procedure for reaching forms of
property which are subject to levy, such as accounts receivable, chattel
paper, choses in action, judgments, and negotiable instruments. A right
to payment may be agsipgned under this section only to the extent neces-
sary to satisfy the judgment. This section does not make any property
assignable that is not already assignable. This remedy is in addition
to other remedies provided in this title for reaching rights to payment,
such as execution, prders in examination proceedings, creditors' suits,
and receivership.

The introductory clause of subdivision (a) recognizes that certain
rights to future payments, such as pension benefits, are protected by
law from assignment. See, e.g., 5 U.S5.C. § 8346 (1970) (federal govern-
ment employees' retirement benefits}); 45 U.S.C. § 231lm (Supp. V 1975)
{railroad employees' annuities).

Paragraph (1) of subdivision (a) provides a new means to reach
federal emplovees' wages. 5Such wages generally may not be garnished but
may be reached in examination proceedings by an order to the judgment
debtor to endorse and deliver paychecks to a receiver. See Sheridan v.
Sheridan, 33 Cal. App.3d 917, _ , 109 Cal. Rptr. 466, __  (1972).
However, pursuant to 42 U.5.C. § 659 (Supp. V 1975}, the wages of fed-
eral employees may be garnished for the enforcement of child support and
alimony payments "as if the United States were a private person."

Paragraph (2} permits issuance of an order for the assignment of
the right to payment of rent. Under former law, it was held that future
rental installments could not be reached by garnishment. See Hustead v.
Superior Court, 2 Cal. App.2d 780, 786-87, 83 Cal. Rptr. 26, ___ (1969).

The assignment of a right to commissions or royalties pursuant to
paragraphs (3) and (4) is a more appropriate manner for reaching such
uncertain amounts than through levy and sale as permitted in Meacham wv.
Meacham, 262 Cal., App.2d 248, 252, 68 Cal. Rptr. 746,  (1968).

The surplus income from a spendthrift trust may still be reached,
as under former law, by a creditor's suit (or by an order in examination
proceedings) where it is shown that there is no valid direction in the
trust Instrument for accumulation of surplus income and that the income
is not all necessary for the beneficiary's education and support. See
Civil Code § 859; Canfield v, Security First Nat'l Bank, 13 Cal.2d
1, . 87 P.2d 830, {(1939); Estate of Lawrence, 267 Cal. App.2d 77,

, 72 Cal, Rptr. 851, (1968}.
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Subdivision (b) is based on the standard for fixing the amount of
payments under the New York installment payment order procedure. See
N.Y. Civ. Prac. Law & R. § 5226 (McKinney ). The period of assign-
ment may not extend beyond the 20-year period of enforceability provided
by Sections 702.210 and 702,220.

Subdivision (c) recognizes that only nonexempt property may be
assigned. See Section 707.140{a) (exemptions apply to all procedures
for enforcement of money judgments).

f

18301
§ 705.620. Lien of assignment order

705.620. Service upon the judgment debtor of the order to'assign
the right to future payments creates a lien on the property assigned or
to be assigned, lasting for the time specified in the order or when the
judgment is satisfied.

Comment. Section 705.620 provides for the creation of a lien of an
assignment order. The lien created pursuant to this article may not be
enforced beyond the time for enforcement of the judgment. See Sections
702,210, 702.220, 702.330.

29/632
§ 705.630. Modifying or getting aside assignment order

705.630. Upon application of either party and after a noticed
hearing and a showing that there has been a material change in cir-
cumstances since the time of the previous hearing on an assignment
order, the cﬁurt may modify or set aside the assignment order. An order

modifying or setting aside the assignment order operates prospectively.

Comment. Section 705.630 is new.

30/190
Article 8., Collection of Judgment Where Judgment
Debtor Is Creditor of Public Entity
§ 705,710, Definitions
705.710. As used in this article:

(a) "Local public entity” means any public entity other than the
state.

(b) "Public entity" means the state, a county, city, district,
public authority, public agency, and any other political subdivision in
the state,

{c) "State"_means the State of California.

Comment. Section 705.710 defines several terms used in this arti-

¢le but makes no substantive change in former law. See former Section
710.
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§ 705,720, Exclusive procedures

705.720, A money judgmenf against a person to whom money is owing
and unp?id by a public entity may be enforced against the public entity
only in the manner provided by this article, by Article 6 (commencing
with Section 705.510), or by Chapter 4 (commencing with Section 704.110),

Comment. Section 705.720 makes clear what was implicit under
former law,

30/191
§ 705.730. Filing and notice generally

705.730. (a) Except as otherwise provided in Article 5 (commencing
with Section 705.510) and by Chapter 4 {commencing with Section 704.110},
to enforce a money judgment rendered against a person to whom money is
owing and unpaid by a public entity, the judgment creditor may file, in
the manner provided in this article, a duly authenticated abstract or
transeript of the judgment, together with an affidavit which states that
the judgment creditor desires the relief provided by this article and
states the exact amount then due, owing, and unpaid on the judgment.
The judgment creditor may state in the affidavit any fact tending to
establish the identity of the judgment debtor,

(b) Promptly after filing the abstract or tramscript and the
affidavit with the public entity, the judgment creditor shall mail
notice of the filing to the judgment debtor,

Comment. Subdivision (a) of Section 705.730 continues the sub-
stance of the introductory paragraph of subdivision (a) and the first
sentence of subdivision (e} of former Section 710, but makes clear that,
if the liability is the subject of a pending action, the procedures for
obtaining a lien on a cause of action and judgment must be followed.

See Sections 705,510-705.530, The introductory clause of subdivision
{a)} also recognizes that earnings of public officers and employees may
be withheld only pursuant to Chapter 4 (commencing with Section 704.110).

Money is "owing and unpaid" under these provisions when there is an
existing and unsatisfied legal liability on the part of the public
entity. McDaniel v, City & County of San Francisco, 259 Cal. App.2d
356, 361, 66 Cal. Rptr. 384, 387 (1968); Department of Water & Power v,
Inyo Chem. Co., 16 Cal.2d 744, 751-53, 108 P.2d 410, _ (1940).

Subdivision (b) is new. Former Section 710 did not provide for a
notice of filing. See McDaniel v. City & County of San Francisco, 259
Cal. App.2d 356, 363, 66 Cal. Rptr. 384,  (1968}. This notice is
analogous to notice of levy under a writ of execution.

The procedure provided by this article also applies 1n cases where
money is owed to the judgment debtor by reason of an award in a condem-
nation proceeding. Former Section 710(d) provided a distinet but simi-
lar procedure for reaching such awards. Under this title, the judgment
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creditor may seek to apply such property toward the satisfaction of a
money judgment through the procedures ncormally applicable, depending
upon the status of the money at the time when it is sought to be reach-
ed. Hence, if a condemnation proceeding has been commenced, the judg-
ment greditor may obtain a lien on the cause of action and judgment
putsuant to Article 6 (commencing with Section 705.510}. If the judg-
ment is final and the public entity has not paid the award to the
judgment debtor, the judgment creditor may file an abstract or trans—

eript and an affidavit with the public entity pursuant to this article,

If the public entity has deposited the amount of the award with the
court where the condemnation proceeding was held and the judgment cred-
itor has not obtained a 1lien under Article 6, the judgment creditor may
use some other appropriate procedure, such as garnishment or motion,
See, e.g., Kimball v, Richardson-Kimball Co., 111 Cal. 396, 394, 43 P.
1111, _ (1896} (levy of attachment); Phoenix v. Kovacevich, 246 Cal.
App.2d 774, 778-79, 55 Cal, Rptr. 135, _ (1966) (permission to levy by
court order); Credit Bureau of San Diego v. Getty, 61 Cal. App.2d Supp.
823, 826-29, 142 P.2d 105, _ (1943) (affidavit procedure of former
Section 710 not effective where court deposited money with county)}
Colver v. W.B. Scarborough Co., 73 Cal. App. 455, 457-59, 238 P. 1110,
_ (1925) (levy of execution).

30/192
§ 705.740. Collection where judgment debtor is creditor of state

705.740, {(a) If money is owing and unpaid to the judgment debtor
by the state, the judgment creditor shall file the abstract or tran-
script and the affidavit with the state department, board, offica, or
commission owing thé money to the judgment debtor prior to the time the
department, board, office, or commission presents the claim of the
judgment debtor to the State Controller.

(b} The department, board, office, or commission in presenting the
claim of the judgment debtor to the State Controller shall note the fact
of the filing of the abstract or transeript and the affidavit, state the
amount due, owing, and unpald on the judgment as shown by the affidavit,
and shall state any amounts advanced to the judgment debtor by, or owed
by the judgment debtor to, the state by reason of advances for expenses
or for any other purpose.

{c) The State Controller, to discharge the claim of the judgment
debtor, shall deposit with the court which issued the abstract or tran-
script, by a ﬁarrant or check payable to the court, the whole or such
portion of the amount due the judgment debtor on the claim, after de-
ducting an amount sufficient toc reimburse the department, board, office,
or commission for any amounts advanced to the judgment debtor or owed by

the judgment debtor to the state, as will satisfy in full or to the
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greatest extent the amount unpaid on the money judgment and pay the
balance thereof, if any, to the judgment debtor,

Comment. Section 705.740 continues the substance of paragraph 1 of
subdiwision (a) of former Section 710,

30/193

§ 705.750. Collection where judgment debtor is creditor of local
public entity

705.750. (a} If money is owing and unpaid to the judgment debtor
by a local public entity, the judgment creditor shall file the.abstract
or transcript and the affidavit with the auditor of the local public
entity or, 1f there is no auditor, with the official whose duty cor-
responds to that of auditor.

(b} The auditor or other official, to discharge the debt to the
judgment debtor, shall depcsit with the court which issued the abstract
or transcript, by a warrant or check payable to the court, the whole or
such portion of the amount due the judgment debtor, after deducting an
amount sufficient to relmburse the local public entity for any amounts
advanced to the judgment debtor or owed by the judgment debtor to the
public entity, as will satisfy in full or to the greatest extent the
amount unpaid on the judgment and pay the halance thereof, if any, to
the judgment debtor.

Commenf. Section 705.750 continues the substance of paragraph 2 of
subdivision (a) of former Section 710. The reference in subdivision (b)
to deductions for advances to, or amounts owed by, the judgment debtor
did not appear in the former law applicable to local public entities,
but has been included in subdivision (b) to make it parallel to Section
705.740(¢), applicable to the state.

30/195

§ 705.760. Collection of judgment where judgment debtor is contractor
on publie work; subordinatiom to claims of laborers

705.760. (a) Where the judgment debtor named in an abstract or
transcript filed pursuvant to this article is a contfactor upon a public
work, the cost of which is to be paid out of public moneys voted,
appropriated, or otherwise set apart for the purpose of paying therefor,
only so much of the contract price shall be deemed owing and unpaid to
the contractor, within the meaning of Sectlon 705.740 or 705.750, as may
remain payable under the terms of the coantractor’'s contract, upon the
completion theréof, af ter the sums‘severally due and to become due to

all persons who perform labor upon such work or who bestow skill or
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other necessary services or furnish materials, appliances, teams, or
power used or consumed in the performance of such work have been ascer-
tained and paid. 1In ascertaining the sums due or to become due to such
persons, only claims which are filed against the moneys due or to become
due to the judgment debtor in accordance with the provisions of Chapter
4 {commencing with Sectiom 3179) of Title 15 of Part 4 of Division 3 of
the Civil Code shall be considered.

(b) The controller, auditor, or other public disbursing ogficer
whose duty it is to make payments under the provisions of the contract
shall not deposit payments with the court which issued the abstract or
transcript until the contract 1s completed and the payments specified in
subdivision {a) are made and then only for the excess, if any, of the
contract price over the aggregate of the sums so paid,

Comment. Section 705,760 continues the substance of former Section
710a.

30194
§ 705.770. Notice of deposit with court; exemption claim

705.770. (a) Promptly after deposit with the court by the publie
entity, the court clerk shall mail a notice of deposit to the judgment
debtor.

(b) An exemption may be claimed by noticed motion made within 10
days after notice is mailed pursuant to subdivision (a).

Comment .’ Subdivision (a) of Section 705.770 requires the court
clerk to mail notice of deposit pursuant to Section 705.740 or 705.750
to the judgment debtor. This notice enables the judgment debtor to make

a claim of exemption before the money is paid over to the judgment

" creditor.
The limitation on the time for claiming an exemptiomn provided by

subdivision (b) is the same as the period applicable to exemption claims
under a writ of execution. See Section 707,320,

30196
§ 705.775. Distribution of money

705.775. After the expiration of 10 days from the date notice of
deposit with the court was mailed to the judgment debtor, the court
shall pay the nonexempt portion of the money received to the judgment
creditor and the balance thereof, if any, to the judgment debtor unless

some other disposition is required by law.

-208-



§ 705.780

Comment. Subdivision (a) of Section 705.775 continues the sub-
stance of former Section 710(c¢c). This section recognizes that the

judgment debtor may not be entitled to the excess, such as, for example,
where a second judgment creditor has a lien subordinate to that of the
first Judgment creditor.

968/695
§ 705.780. Lien

705.780. Filing pursuant to this article creates a lien on the

money owing and unpaid by the public entity te the judgment debtor, in
an amount equal to that which may properly be applied toward the satis-
faction of the judgment.

Comment. Section 705.780 provides for the creation of a lien as of
the filing with the public entity by the judgment creditor under Sec-
tions 705,740 and 705.750. This principle is consistent with decisions
under former law which equated filing with levy and determined priority
as of the time of filing. See Department of Water & Power v. Inyo Chem.
Co., 16 Cal.2d 744, _ , 108 P.2d 410, __ (1940); Ott Hardware Co. v.
Davis, 165 Cal. 795, 800, 134 P, 973, _ (1913}. The lien is ineffec-
tive after the time for enforcement of the judgment has expired. See
Sections 702,210, 702,220, 702,330,

30/197
§ 705.785. Filing fee; deposit of feeg collected by state

705.785. (a) The judgment creditor upon filing the abstract or
transcript and the affidavit shall pay a fee of six dollars ($6) to the
public entity with which it is filed.

{(b) Fees received by a state agency under this article shall be
deposited te¢ the credit of the fund from which payments were, or would
be, made on account of collection under this article.

Comment. Subdivision (a) of Section 705.785 continues the sub-

stance of subdivision (b} of former Section 710. Subdivision (b) con-
tinues the substance of subdivision (g) of former Section 710,

30/198
§ 705.790. Liability of public officer

705.790. No public officer or employee is liable for failure to
perform a duty imposed by this article unless sufficient information is
furnished by the abstract or transcript together with the affidavit to
enable the officer or employee in the exercise of reasonable diligence
to ascertain the identity of the judgment debtor therefrom and from the
papers and records on file in the office in which the officer or employ-
ee works. The word "office" as used in this section does not include

any branch or subordinate office located in a different city.
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Comment. Section 705,790 continues the substance of the last two
sentences of subdivision (e} of former Section 710. See Section 705.730(a)

(judgment creditor may state additional information in affidavit to
establish identity of judgment debtor).

-

30/199
§ 705.795. Limitations on procedure of this article

705.795. Nothing in this article authorizes the filing of an ab-
stract or transcript and affidavit against an overpayment of tax, pen-
alty, or interest, or interest allowable with respect to an overpayment,
under Part 10 {commencing with Section 17001) or Part 11 {commencing
with Section 23001) of Division 2 of the Revenue and Taxation Code.

Comment. Sectlon 705.795 continues the substance of subdivision
(f) of former Section 710.
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100/957
CHAPTER 6. THIRD-PARTY CLAIMS

Article 1. General Provisions

§ 706.110. Application of chapter

706.110. A third-party claim of an interest in persoﬁal property
sought to be applied to the satisfaction of a judgment may be asserted
and determined pursuant to this chapter where enforcement is sought by
levy under or service of any of the following:

(a) A writ of attachment.

(b)Y A writ of executionm.

(c) A prejudgment or postjudgment writ of possession.

(d) A writ of sale.

{e) Process issued bﬁ the state or a local public entity to enforce

a tax liability.

Comment . Section 706.110 is new. Under former law, the third-
party claims procedure was specifically made applicable to attachment
{see Section 488.090), claim and delivery {see Section 514,050), execu-
tion (see Sections 689, 689b), and the enforcement of certain state tax
liabilities by means of a notice of levy or warrant (see Section 639d).
The procedure was also used to determine third-party ¢laims to property
seized to satisfy a judgment foreclesing a chattel mortgage. See
Lawler v. Solus, 101 Cal. App.2d 816, 818, 226 P.2d 348, __  (1951).
Subdivision (¢} of this section extends this remedy to claims regarding
property levied upon to enforce a judgment for possession of perscnal
property. Subdivision (e) extends this remedy to all cases of enforce-
ment of a tax liability.

11007958
§ 706,120, Time for filing claim

706.120. A third person may file a third-party claim at any time
after levy but before the levying officer has sold, delivered, or other-
wise disposed of the property claimed,

Comment. Section 706.120 is new. TFormer law did not provide for
the time within which a third-party clalm must be filed, but in Nat'l
Bank of New Zealand v. Finn, 81 Cal. App. 317, 337, 253 P. 757, 766
(1927), involving attachment of a check, it was stated that the claim

must be made before the property was sold or otherwise subjected to the
satisfaction of the plaintiff's demand.

100/959
§ 706,130, Third-party claims to property seized to satisfy tax 1iabil-

ity
706.130. (a) Except as otherwise provided by statute, the provi-
sions of this chapter apply to third-party claims regarding personal
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property sought to be applied to the satlsfaction of a tax liability.
For the purpose of this section, "judgment creditor" means the public
entity which seeks to collect the tax, and "judgment debter” means the
tax debtor.

(b) Third-party claims under this section shall be heard and de-
termined by the proper court in the county where the property claimed is
located.

{ec) If a levy is not made by a levying officer, the third-party
claim shall be filed with the department or agency of the public'entity
in charge of enforcement of the tax liability.

(d) The public entity shall file a notice with the levying officer
if an undertaking would otherwise be regquired pursuant to Article 2
{commencing with Section 706.210). The notice shall state that the
public entity opposes the claim of the third person.

Comment. Section 706.130 supersedes former Section 689d, which
made former Section 689 applicable to the determination of a third=-party
¢laim of title to property reached by a notice of levy or warrant issued
to collect certain state taxes, and a portion of Revenue and Taxation
Code Section 6799, which provided an independent procedure for deter-
mining third-party claims to property to be sold to satisfy a liability
for state sales and use taxes. Section 706.130 applies the third-party
claims procedure to all proceedings for the collection of state or local
tax liabilities. :

Subdivision (b) continues the substance of a portion of former
Section 6£89d, but does not require claims to be heard in the superior
court.

Subdivision {c) is a general provision which codifies the practice
developed under former Section 689d and Unemployment Insurance Code .
Section 1755,

Subdivision (d} 1s new. It is based on the practice developed
under existing law as a result of Section 1058 which provides that
public entities are not required to file an undertaking. The publie
entity is required to file a wverified statement pursuant to Article 3
(commencing with Section 706.310) as a condition to maintaining the lien
on the property, so the notice provided by subdivision (d) is unneces-
sary in such proceedings. '

100/960
§ 706.140, Duty to mail notice and copy of claim

706.140. The levying officer shall mail the notice and copy of the
verified third-party claim to the judgment creditor pursuant to Section
706.220 or 706.320, notwithstanding any defect, informality, or insuffi-

cliency of the claim,
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Comment. Section 706.140 supersedes the first sentence of the

sixth paragraph of former Section 689 and the second sentence of subdiv-
ision (2) of former Section 689b. Section 706.140 requires the levying
officer to mail the notice and claim whereas former law appeared to give
the officer discretion.

_ 101/145
§ 706.150. Objections to undertakings

706,150, (a) An undertaking given under this chapter shall satisfy
the requirements of Sections 489.040, 489.050, and 1056.

{b) Objections to undertakings shall be made and determined as
provided in Sections 489,070 to 489.100, inclusive,

Comment. Subdivision (a) of Section 706.150 supersedes a portion
of the first paragraph of former Section 689.

Subdivision (h) supersedes the third, fourth, and fifth paragraphs
of former Section 689, the second sentence of the second paragraph of
subdivision (9) of former Section 689b, and former Sections 711-1/2
through 713-1/2,

101/155

Article 2, Third-Party Claim of Title, Right to Possession,
or Interest Other Than Security Interest

§ 706.210. Claim of title, right to possession, or an interest other

than a security interest

706.210. (a) A third person may claim title, the right to posses=-
sion, or any other interest in personal property that is not a security
interest, if the interest claimed is superior to the judgment creditor’s
lien on the property, by filing with the levying officer a verified
written third-party claim, together with a copy thereof. ‘

(b) The third-party claim shall contain all of the following:

(1) A description of the interest claimed, including a statement of
the facts upon which the claim is based.

{2) A statement of the reasonable value of the interest claimed.

(3) The address in this state to which notice may be mailed to the
third person.

Comment. Section 706,210 supersedes a portion of the first para-
graph of former Section 689. Under former Section 689, the claimant was
required to show title and right to possession. See Palmquist v. Palm—
quist, 228 Cal. App.2d 789, » 39 Cal. Rptr. 871, {1964) (attach-
ing creditor could not use third-party claims procedure). Sectiom
706.210(a) also makes clear that the procedure under this article is not

available unless the interest of the third person is superior to the
lien of the judgment creditor,
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101/157
§ 706.220, Notice to judgment creditor of third-party claim

706.220. Not later than five days after the third-party claim is
filed with the levying officer, the levying officer shall mail to the
judgment creditor both of the following:

(a) A copy of the third-party claim.

{b) A notice that the property will be released unless, within 10
days after the notice was mailed, the judgment creditor files with the
levying officer an undertaking that satisfies the requirementé of Sec-
tien 706,250,

Comnent. Section 706.220 supersedes a portion of the first para-
graph of former Section 689. Under this section, a notice is sent by
first-class mail, whereas under former Section 689, a demand was sent by
registered or certified mall, See Section 702,510 (manner of mailing
notice}.

368/219
§ 706,230. Release for failure to file undertaking

706,230, (a) Subject to subdivision (b), if the judgment creditor
does not, within 10 days after the levying officer ﬁails notice pursuant
to Section 706.220, file with the levying officer an undertaking that
satisfies the requirements of Section 706,250, the levying officer shall
release the property in the manner provided by Section 703,240, unless
it is to be held under another lien or unless otherwise ordered Sy the
court. _

(b) If property which has been taken into custody is to be released
to the judgment debtor and the judgment debtor has not claimed the
property within 10 days after notice was mailed pursuant to Section
703,240, the levying officer shall release the property to the third
person making the claim.

Comment. Subdivision (a) of Section 706.230 supersedes a portion
of the first paragraph of former Section 689. This section affords the
judgment creditor 10 days after the notice is mailed within which to
file the undertaking, whereas former Section 689 provided a five~day
peried running from the time the demand for an undertaking was made.

Subdivision (b) supersedes former Section 689.5 and provides an

exception to the general rules governing release of property., See Sec-
tion 703.24G.

: : 404 /085
§ 706.240, Delay of sale or delivery of possession; interest conveyed

706,240, {(a) If a third-party claim is filed prior to sale, pay-

ment, or dellvery of possession under the writ, the property described
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in the claim may not be sold, paid, or delivered unless an undertaking
is filed by the judgment creditor. If an undertaking is filed, the
levying officer shall maintain the lien on the property and apply the
property toward the satisfaction of the judgment in the manner provided
by law unless enforcement is stayed or the third person files an under-
taking to release the property pursuant to Article & (commencing with
Section 706.710). Upon sale, payment, or delivery, the property is free
of all liengs or claims of the third person for which an undertsking is
given. '

(b} If no third-party claim is made before sale, payment, or de-
livery under the writ, the property remains subject to the interest of
the third person.

Comment. Subdivision (a} of Section 706,240 supersedes the seventh
paragraph of former Section 689, Under the last sentence of subdivision
{a), the property may be sold free of all interests for which an under-
taking 1s given. The third person may prevent a sale by obtaining a
stay pursuant to Section 706.480 or, in the case of a money judgment or
a judgment for the sale of personal property, by giving an undertaking
toc release pursuant to Section 706.710. Moreover, a third person need
not press a claim immediately since, under subdivision (b), if no claim
is presented before sale, the property remains subject to the third
person's interest.

Section 706.240, unlike former law, refers to delivery of posses—
sion, recognizing that the third-party claims procedure applies to claim
and delivery proceedings and the enforcement of a judgment for posses-—
sion of personal property. See Sections 514,050, 706.110(c).

4047128

§ 706.250. Form of undertaking

706.250. (a) An undertaking given under this article ghall be made
in favor of the third person in an amount equal to twice the value of
the interest claimed by the third person and shall indemnify the third
person against any loss, liability, damages, costs, and attorney's fees,
incurred by reason of the enforcement proceedings.

(b) If the property levied upon is required by law to be registered
or recorded in the name of the owner and it appears at the time of the
levy that the judgment debtor was the registered or record owner of the
property and the judgment creditor caused the levy to be made and the
lien maintained in good faith and in reliance upon such reglstered or
recorded ownership, neither the judgment creditor, the judgment cred-
itor's sureties, nor the levying officer is liable to the third person

for the levy itself.
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Comment. Section 706.250 continues the substance of a portion of
the first and second paragraphs of former Section 689. Under subdivi-
sion (b), where a levy has been made based on a good faith reliance upon
the r&jistered or recorded ownership, there is no liability for the
levy; but, after making a proper claim, the third person's interest must
be recognized and a failure to deal properly with such interest may
result in liability to the third person. TFor provisions relating to
undertakings generally, see Section 706.150.

405/386
Article 3. Third-Party Claim of Security Interest

§ 706,310, Claim of security interest

706.310. (a) A secured party may claim a security interest in
personal property, if the security interest claimed is superior to the
judgment creditor's lien on the property, by filing with the levying
officer a verified written third-party claim, together with a copy
thereof.

(b) The third-party claim shall contain all of the following:

(1) A detailed description of the security interest claimed, in-
cluding a statement of the facts upon which the security interest is
based.

(2) A statement of the total amount of sums due or to accrue under
the security agreement, above setoffs, with interest to date of tender,
and the applicable rate of interest. '

-{3) The address in this state to which notice may be mailad to the
secured party,

Comment. Section 706.310 supersedes the first sentence of subdivi-
sion (2) of former Section 689b, This article applies to ¢laims by all

secured parties, whereas former Section 6589b governed only claims by
conditional sellers and chattel mortgagees. See Division 9 (commencing

with Section 9101) of the Commercial Code (secured transactions).

405/812
§ 706,320, Notice to judgment creditor of secured party claim

706,320, Not later than five days after the third-party claim is
filed with the levying officer, the levylng cofficer shall mail to the
judgment creditor both of the following:

(a) A copy of the claim.

(b) A notice that the property will be released unless, within 10
days after the notice was mailed, the judgment creditor either files
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with the levying officer an undertaking that satisfies the requirements
of Section 706.360 and a verified statement under Section 706,370, or

deposits with the levying of ficer the amount claimed.

Comment. Section 706,320 supersedes subdivision {(3) and a portion
of the first paragraph of subdivision (9} of former Section 689b. Under
this section, a notice is sent by first-class mail, whereas under former
Section 689, a demand was sent by registered or certified mail. See
Section 702,510 {manner of wmailing notice).

405/909
§ 706.330, Release for failure to make deposit or file undertaking
and statement

706.330, (a) Subject to subdivision (b)), if the judgment creditor

does not, within 10 days after the levying officer malls notice pursuant
to Section 706,320, file with the levying officer an undertaking that
satisfies the requirements of Section 706,360 and a verified statement
under Section 706.370, or deposit with the levying officer the amount
claimed, thée levying officer shall release the property in the manner
provided by Section 703.240, unless it is to be held under another lien
or unless otherwise ordered by the court.

{b) If property which has been taken into custody is to be released
to the judgment debtor and the judgment debtor has not claimed the
property within 10 days after notice was mailed pursuant to Section
703.240, the levying officer shall release the property to the secured
party making the claim,

Comment. Subdivision (a) of Section 706.330 supersedes subdivision
(4) and a portion of the first paragraph of subdivision (9) of former
Section 689b. This section affords the judgment creditor 10 days after
the notice is mailed within which to file the undertaking and verifed
statement or make a deposit whereas former Section 689b(4) provided a
five~day period running from the receipt of the officer's demand.

Subdivision (b) supersedes former Section 689.5 and provides am
exception to the general rules governing release of property. See Sec—
tion 703,240,

405/910

§ 706.340., Delay of sale or delivery of possession; interest conveyed

706.340. (a) If a third-party claim is made prior to sale, pay-
ment, or delivery of possession under the writ, the property described
in the claim may not be sold, paid, or delivered unless an undertaking
and verified statement are filed or a deposit is made, If an undertak-

ing and verified statement are filled or a deposit is made, the levying
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officer shall maintain the lien on the property and apply the property
toward the satisfaction of the judgment in the manner provided by law
unless enforcement is stayed. - Upon sale, payment, or delivery, the
property is free of all liens or claims of the secufed party for which
an undertaking is given or a deposit is made.

(b} If no third-party claim is made before sale, payment, or de-
livery under the writ, the property remains subject to the interest of
the secured party except as otherwise provided by Article 5 {commencing
with Section 706.610).

Comment. Subdivision (a) of Section 706,340 supersedes parts of
subdivisions (8) and (9) of former Section 689b. Under the last sen-—
tence of subdivision (a), the property may be sold free of all interests
for which an undertaking is given or deposit is made, The secured party
may prevent a sale by obtaining a stay pursuant to Section 706,480,
Moreover, a secured party need not press a claim immediately since,
under subdivision (b), if no claim is presented before sale, the prop-
erty remains subject to the secured party'’s interest unless the judgment
creditor has resorted to the procedure for demanding a claim which is
set forth in Sections 706.610-706.630.

Section 706,340, unlike former law, refers to delivery of posses-—
sicn, recognizing that the third-party claims procedure applies to claim
and dellvery proceedings and enforcement of a judgment for possession of
personal property. See Sections 514.050, 706.110(c¢).

406/002
§ 706.350. Payment to secured party

706.350. (a) If the levying officer receives a deposit from the
judgment creditor, the levying officer shall promptly tender or pay it
to the secured party unless the deposit is made by personal check, in
which event the levying officer is allowed a reasonable time for the
check to clear.

(b) Upon tender, the interest of the secured party in the property
for which payment 1s made passes to the judgment creditor making the
payment.

{c) If the tender is refused, the amount thereof shall be deposited
with the county treasurer payable to the order of the secured party.

Comment. Section 706.350 continues the substance of subdivisions

{(5)=-(7) of former Section 689b, except that the officer is required to
tender or pay promptly rather than within five days.

4067253
§ 706.360. Form of undertaking

706,360. An undertaking given under this article shall be made in

favor of the secured party in an amount equal to twice the amount claimed
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by the secured party and shall indemnify the secured party against any

loss, 1iability, damages, costs, and attorney's fees, incurred by reason

of the enforcement proceedings}

Comment. Section 706.360 supersedes portions of the first and
second paragraphs of subdivision (9) of former Section 639b.

406/254

§ 706.370. Verified statement concerning security interest

706.370. At the time the undertaking is filed with the levying
officer in response to a third party claim by a secured party, the judg-
ment creditor shall file with the levying officer a verified statement
that the security interest is invalid, that the security interest is not
entitled to priority over the judgment creditor's liem, or that the
amount demanded in the claim exceeds the amount to which the secured
party is eantitled under the security agreement, for the reasons speci-
fied therein, and shall mail a copy of the verified statement to the
secured party.

Comment. Section 706.370 supersedes a portion of the first para-
graph of subdivision (9) of former Section 689%b. This section permits
the judgment creditor to resist the claim of the secured party on the
grounds that the security interest is not entitled to priority or is
excesgive, vhereas former law regquired a statement that the chattel
mortgage or conditional sale was void or inwvalid. See Section 706.310
(third-party claim of superior interest); Com. Code § 9301 (priority of
lien ereditor over unmperfected security interest).

406/255
Article 4. Hearing on Third-Party Claims

§ 706.410. Application for hearing

706,410, {(a) Not later than 15 days after the third-party claim 1s
filed with the levying officer, either the judgment creditor or the
third person may petition the court from which the writ was issued for a
hearing to determine the validity of the third-party claim and the
proper disposition of the property that is the subject of the claim.

{b) A hearing may be held whether or not an undertaking has been
filed, but not if a deposit has been made pursuant to Section 706.350.

{c) The mattet shall be set for hearing within 20 days after the
filing of the petition. The court may continue the matter for good

cause shown.
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Comment. Subdivisions (a) and (b) of Section 706.410 continue the
substance of the first two sentences of the eighth paragraph of former
Section 68% and the first sentence of subdivision {10) of former Section
689(b), Subdivision (¢) continues the substance of the third and fifth
sentefices of the eighth paragraph of former Section 689 and the second
and fourth sentences of subdivision (10) of former Section 689b,

968/618
§ 706.420, Notlce of hearing
706.420, ©Not less than 10 days before the date set for the hear-

ing, the petitiomer shall mail notice of the time and place of the
hearing to the judgment creditor or the third person (whichever person
1s not the petitioner) and to the judgment debtor and the levying offi-
cer. The notice shall state that the purpose of the hearing is to
determine the validity of the third-party claim and the proper disposi-
tion of the property that is the subject of the third-party claim,
Comment., Section 706.420 supersedes the fourth sentence of the
eighth paragraph of Section 689 and the second sentence of subdivision
{10) of former Section 689b, See also Section 702.510 (manner of mail-
ing notice). This section also requires notice to be sent to the judg-
ment debtor to avoid the misapplication of funds that could occur under
former law. See Rubin w. Barash, 275 Cal. App.2d 835, 80 Cal. Rptr. 337
968/674
§ 706.430, Papers filed by levying officer

706.430, Promptly after receipt of the notice of the hearing on

the third-party claim, the levying officer shall file the following
papars with the court:

(a) The third-party claim which was filed with the levying officer
pursuant to Section 706.210 or 706.310,

(b) The judgment creditor's verified statement, if the verified
statement has been filed with the levying officer pursuant to Section
706,370,

Comment. Section 706.430 supersedes a portion of the eleventh
sentence of the eighth paragraph of former Section 689. Former law did

not require the levying officer to file the judgment creditor's verified
statement with the court. See former Section 689b.

968/872
§ 706,440, Filing and service of verified statement

706.440, 1If the judgment creditor has not filed a verified state-
ment with the levying officer pursuant to Section 706,370:
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(a) In a case where the judgment creditor petitions for a hearing
on the third-party claim, the judgment creditor shall file the verified
statement with the court at the time the petition is filed and shall
mail a_copy thereof to the secured party at the time notice of the
hearing is given pursuant to Section 706,420,

{b) In a case where the secured party has petitionmed for a hearing
on the third-party elaim, the judgment creditor shall file the verified
statement with the court and mail a copy thereof to the secured party

not later than five days before the date set for the hearing.

Comment. Section 706.440 is new,

998/816
§ 706.450. Pleadings
706.450. (a) Subject to the power of the court to permit an amend~

ment in the interest of justice:

(1) The third-party claim constitutes the pleading of the third
person.

{2) The judgment creditor's verified statement constitutes the
pleading of the judgment creditor.

(b) A third-party claim of title, right to possession, or any other
interest that is not a security interest, shall be deemed controverted
by the judgment creditor.

Comment. Subdivision (a)(1) of Section 706.450 continues the sub-
stance of a portion of the eleventh sentence of the eighth paragraph of
former Section 689, Subdivision (a){2) is new. TFormer Section 639b did
not provide for the effect of the judgment creditor's verified state-
ment.

Subdivision {b) continues the substance of a portion of the elev-
enth sentence of the eighth paragraph of former Section 689, but is
limited to third-party claims of title, right to possession, or any
other interest that is not a security interest, whereas the former
provision applied to all claims under former Section 689 or 689b,

939/320

§ 706.460. Burden of proof

706.460, (a) At a hearing on a third-party claim of title, right
to possession, or any other interest that is not a security interest,
the third person has the burden of proof.

(b) At a hearing on a third-party claim of a security interest, the

judgment creditor has the burden of proof.
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Comment . Subdivision (a) a Section 706,460 continues the substance
of the tenth sentence of the eighth paragraph of former Section 689,
Subdivision (b) is new.

- ‘ 999/555
§ 706,470, Dismigsal

706.470, If the third person has petitioned for a hearing, neither

the petition nor the proceedings pursuant thereto may be dismissed
without the consent of the judgment creditor.

Comment. Section 706,470 continues the substance of the sixth
sentence of the eighth paragraph of former Section 689.

968/852

§ 700.480, Stay of sale during pendency of proceedings

706.480, (a) Notwithstanding Sections 706.240 and 706.340, upon
application by the judgment creditor, the judgment debtor, or the third

person, made ex parte or, if the court so orders, upon noticed motion,
the court may stay the sale of the property under a writ, and enjoin any
transfer or other disposition of the property, until proceedings under
this chapter can be commenced and prosecuted to terminatiom.

(b) The court may require such bond as it considers necesgsary as a
condition for making the order.

(¢} An order made pursuant to subdivision (a) may be modified or
vacated by the court at any time prior to the termination of the pro-
ceedings upon such terms as are Just. ‘

Comment. Subdivisions {a) and (b) continue the substance of the
eighth sentence of the eighth paragraph of former Section 68%. Sub-
division {a) clarifies the manner of application for such orders.
Subdivision (¢) continues the substance of the ninth sentence of the
eighth paragraph of former Section 689, See Section 703,220 (disposi-
tion of perishable property).

968/976
§ 706,490, Determination of claim; disposition of property

706,490, At the conclusion of the hearing, the court shall give
judgment determining the validity of the third-party claim and may order
the disposition of the property, and the proceeds of any property, in
accordance with the respective interests of the parties. The judgment
is conclusive between the parties to the proceeding.

Comment ., Séction 706.490 confinues the substance of a portion of
the fourteenth and fifteenth sentences of the eighth paragraph of former

Section 689 and the third sentence of subdivision (10) of former Section
689b.
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968/977
§ 706,500. Findings

706.500. ¥o findings are required in proceedings under this

article.

Comment. Section 706.500 continues the thirteenth sentence of the
eighth paragraph of former Section 689.

_ 368/243
§ 706.510. Appeal

706.510. An appeal may be taken from a judgment given pursuant to
Section 706.490 in the mammer provided for appeals from the court in

which the proceeding takes place.

Comment. Section 706.510 continues the seventeenth senteunce of the
elghth paragraph of former Section 689,

8397
§ 706,520. Relevy; additional writs

706.520. If property has been released pursuant to Section 706.230
or 706.330, it may be levied upon or otherwise sought to be applied to
the satisfaction of the judgment only 1if it is determined in the hearing
on the third-party claim that the judgment debtor has an interest in the
property that may be applied to the satisfaction of the judgment.

Comment . Section 706.520 supersedes the sixteenth sentence of the
eiphth paragraph of former Section 639 and the second paragraph of
subdivision (10) of former Section 689b, Former law referred only to
relevy upon property that had been released, but this section recognizes
that other enforcement procedures may also be employed. See, e.g.,
Chapter 5 {commencing with Section 705.110) (special procedures for
enforcement of money judgments).

405/415

Article 5, Judgment Creditor's Demand for Third-Party
Claim by Secured Party

§ 706.610. Judgment creditor's demand for claim by secured party

706.610. (a) Upon receipt of the judgment creditor’s written re=
quest therefor, the levying officer shall serve upon a designated se-
cured party a written demand that the secured party file a claim pur-
suant to Article 3 (commencing with Section 706.310),

(b) The demand shall describe the property which has been levied
upon. .
(¢) If the secured party does not file a claim with the levying

officer within 30 days after service of the demand, the secured party
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shall be deemed to have walved any superlor interest the secured party

may have in the property levied upon.

Comment. Section 706,610 supersedes a portion of subdivision (8)
of former Section 689b., The secured party must claim the interest in
the property even though there are no amounts currently due. Subdivi-
sion (a) clarifies prior law by providing that the levying officer
serves the demand for the claim pursuant to the judgment creditor's
request; under former law, the manner of initiating this procedure was
unclear.

67707
§ 706.620., Prohibition of release, sale, or other disposition

706,620, Except as otherwise provided by this chapter or pursuant
to court order, the levying officer may not release, sell, or otherwise
dispose of the property described in the demand until the expiration of
30 days after the service of the demand on the secured party.

Comment. Section 706.620 is new. The introductory clause recog—
nizes that the court may order sale of the property if it is perishable,

that the property may be released pursuant to the claim of the secured
party upon whom the demand was served or of some other third person.

405/416
§ 706,630, Service of demand for claim
706,630, (a) The demand for a claim shall be served in the manner

provided for the service of summons and complaint by Article 3 (com-
mencing with Section 415,10} of Chapter 4 of Title 5. Service shall be
attested by the certificate of the levying officer and the certificate
shall be filed in the action promptly after service,

(b) The demand may be served by the levying officer or by any
other levying officer whose office is closer to the place of service.
The costs of the other levying officer shall be paid out of the prepaid
costs in the possession of the levying officer.

Comment. The first sentence of subdivision (a) of Section 706.630
is new, The second sentence contlnues the substance of a portion of
subdivision (8) of former Section 689b, Subdivision (b) continues the

substance of the second sentence of subdivision (8) of former Section
689b. See also Section 701.160 ("costs" defined).

67716

Article 6, Third-Party Undertaking
to Release Property

§ 706.710. Third-party undertaking to obtain release of property

706.710, Where perscnal property has been levied upon under a writ

of execution, a third person, who claims title or right to possession,
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in whole or in part, may give an undertaking, as provided in this ar-—

ticle, to obtain the release of the property.

Comment. Section 706,710 continues the substance of former Section
710b.™

4057418
§ 706.720. Contents of undertaking
706,720, (a) The property claimed shall be described in the

undertaking. .

(b) The amount of the undertaking given pursuant to Section 706.610
ghall be the lesser of the following amounts:

(1) Twice the value of the property sought to be released.

(2) Twice the amount of the judgment creditor's lien on the prop~-
erty scught to be released.

{c} The undertaking shall provide that, if the judgment debtor is
finally adjudged to have an interest in the property levied upon, the
third person shall pay in satisfaction of the judgment under which the
writ of execution was issued a sum equal to the value of the judgment
debtor's interest or the amount of the judgment remﬁining unsatisfied,
whichever is the lesser.

Comment. Section 706.720 continues the substance of portions of
former Section 710c except for subdivision (c) which recognizes that the
judgment creditor is not entitled to resort to the undertaking in an

amount exceeding the amount of the judgment remaining unsatisfied. See
also Section 706,160 (general provisions relating to undertakings).

404 /957
§ 706,730, Filing and service of undertaking
706.730, The third person shall:
{a} File the undertaking to release preoperty in the action with the

court.

{b) Serve on the judgment creditor a notice of the filing of the
undertaking with the court pursuant to subdivision (a) and a copy of the
undertaking.

(e) File with the levying officer a notice of the filing of the
undertaking with the court, a copy of the undertaking, and proof of

service on the judgment creditor pursuant to subdivision (b).
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Comment. Subdivision (a} of Section 706,730 continues the sub-
stance of a portion of former Section 711. Subdivision (b} supersedes
the remainder of former Sectipn 711. Subdivision {¢) is new, This
provision has been added to prevent release of the property before the
time for making an objection to the undertaking has expired. See Sec-—
tion 706.760.

67/717
§ 706.740. FEffective date of undertaking
706,740, The third person's undertaking becomes effective when the

property described therein is released pursuant to this articlé.

Comment. Section 706.740 supersedes former Section 713-1/2 which
provided that the undertaking was effective 10 days after service on the
judgment creditor or, if an objection to the undertaking was made, when
a new undertaking was given. Under Section 706.740, the undertaking is
effective when it achieves its purpose-—the release of the property it
describes--by which time the period for making an objection will have
expired. See Section 706.750, ¢

67/719
§ 706,750, Release of property pursuant to undertaking

706.750. Promptly after the expiration of 10 days from the date
the notice of filing with the court and the copy of the undertaking were
served on the judgment creditor pursuant to subdivision (b) of Section
706,730, the levying officer shall release the property described in the
third person's undertaking in the manner provided by Section 706,230
except in the following cases:

(a) Where the property described in the undertaking is to be held
under another lien.

{b) Where the court orders a different disposition of the property.

(c) Where the judgment creditor makes an objection to the under=-

taking.

Comment. Section 706.750 supersedes a portion of the seventh
paragraph of former Section 689 and a portion of former Section 713-1/2.

67/718
§ 706,760. Objection to undertaking
706.760, The judgment creditor wmay make an objection to the third

person's undertaking not later than 10 days after the notice of the

filing of the uadertaking with the court and a copy of the undertaking
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are served on the judgment creditor pursuant to subdivision (b) of
Section 706,730,

Comment. Section 706.760 continues the substance of the first

sentenfe of former Section 711-~1/2, See also Section 706,160 (general
provisions regarding undertaking).
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§ 707.110
16/974

CHAPTER 7. "PROPERTY SUBJECT TO ENFORCEMENT QF
- MONEY JUDGMENTS AND EXEMPTIONS

Article 1. General Provisions

§ 707.110. Claimant
707,110, As used in this chapter, "claimant” includes both of the
following:

(a) An individual judgment debtor.

(b) A person authorized to exercise the rights of the judgment
debtor,

Comment. Section 707.110 specifies the persons who are entitled to
claim exemptions on behalf of the judgment debtor. Under former Section
690.50(a), only the judgment debtor and the agent of the judgment debtor
were expressly authorized to claim an exemption. Subdivision (b) per—

mits agents, guardlans, conservators, and persons holding a power of
attorney to claim exemptions.

4265

§ 707.120. Property subject to enforcement of money judgment

707.120, (a) Except as provided in Section 707,130, the following
property is subject to enforcement of a money judgment:

(1) All the property of the judgment debtor.

{2) If the judgment debtor is married:

(i) The separate property of the judgment debtor.

{ii) The community property, to the extent provided in the com—
munity property laws.

(iii) The separate property of the spouse of the judgment debtor,
to the extent provided in Sections 5121 and 5132 of the Civil Code.

(b) Subject to Section 702.320, property described in subdivision
(a) remains subject to enforcement of a money judgment notwithstanding
transfer or other disposition if the property 1s subject to an attach-
ment lien, judgment lien, execution lien, or other lien in favor of the
judgment creditor arising in the action or from enforcement of the
judgment.

Comment. Subdivision (a)(l) of Section 707.120 supersedes a por—
tion of subdivision (a) of former Section 6588, The reference in former

law to Many interest" in property and the enumeration of certain types
of property ("goods, chattels, moneys or other property”) are deleted;
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the deletion is not intended to limit in any way the scope of property
subject to the enforcement of a money judgment, Generally, property
interests that are assignable may, by some procedure, be reached to
satisfy a money judgment. See Murphy v. Allstate Ins. Co., 17 Cal.3d
937, 945-46, 553 P.2d 584, 589-90, 132 Cal. Rptr. 424, 429-30 (1976).
See also 1 A, Freeman, Law of Executions §§ 110, 112, 159, 162 (3d ed.
1900); 2 id. §§% 172, 177; 3 id. § 425. Except to the extent provided in
Article 7 (commencing with Section 705.610) of Chapter S5 (order of as-
signment of right to future payments), a debt which is uncertain or con-
tingent in the sense that it may never become due and payable may not be
reached. See Javorek v. Superior Court, 17 Cal.3d 629, 640, 552 P.2d
728, 737, 131 Cal. Rptr. 768, 777 (1976); Dawson v. Bank of America, 100
Cal, App.2d 305, 309, 223 P.2d 280, 283 (1950); Clecak v. Dunn, 95 Cal.
App. 537, 540, 272 p, 1104, 1105 (1928).

Paragraph (2) of subdivision (a) incorporates the special rules
governing the liability of a married person's property to the satisfac-
tion of a judgment provided in the community property laws. See Civil
Code §§ 5116, 5120, 5121, 5122, 5123, 5131, 5132, Where a spouse's
separate property is sought to be applied to the debt of the other
spouse incurred for necessarles pursuant to the liability provided in
Civil Code Sections 5121 and 5132, the spouse whose separate property is
sought to be reached must be made a party to the action for the purpose
of obtaining a limited personal judgment. Credit Bureau of Santa Monica
Bay Dist., Ine. v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr.
538, 542 (1971). However, 1f property has been levied upon, the spouse
who 1s not a judgment debtor may claim that the property may not be
applied to the satisfaction of the judgment because it is the spouse's
separate property, This claim may be made by way of the third-party
claims procedure in Chapter & {(commencing with Section 706,110).
Sherwood v. Cornfield, 216 Cal. App.2d 364, 369, 31 Cal. Rptr. 264, 267-
68 (1963); Adler v. Blair, 169 Cal. App.2d 92, ___, 336 P.2d 971, __
{1959). This procedure is distinct from the procedure under this chap-
ter for claiming an exemption.

Subdivision (b} continues former law. See the last portion of sub-
division 1 of former Section 682 {real property subject to judgment
lien); Riley v. Nance, 97 Cal. 203, 31 P. 1126 (1893) (property subject
to attachment lien when owned by eventual judgment debtor); Puissegur v.
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, 832 (1946) (property
subject to execution lien when owned by judgment debtor); Nordstrom v.
Corona City Water Co., 155 Cal. 206, 212-13, 100 P, 242, 245 (1909)
(judgment in supplementary proceedings or creditor’s suit relates back
to time of garnishment of debt by service of writ of execution); Can-
field v. Security-First Nat'l Bank, 13 Cal.2d 1, 29-30, 87 P.2d 830, 844
(1939) (creditor's suit creates equitable lien on property sought to be
reached from time of service of process). For provisicns coucerning the
creation of liens, see Sections 488.500, 488.510 (attachment lien),
486,110 (temporary protective order in attachment), 703.200 (execution
lien), 704.  (lien of earnings withholding order), 705.120 (lien of
order for examination of judgment debtor), 705.130 (lien of order for
examination of judgment debtor’'s debtor), 705.250 (lien of creditor's
suit), 705,340 {(receiver's lien}, 705.420 (lien of charging order),
705.450 (judgment lien), 705,510 (lien on cause of action and nonfinal
judgment), 705.620 (lien of assignment order), 705.780 (lien on money
owed judgment debtor as creditor of public entity)}. See also Section
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702.310 (relation back of liens). The introductory clause of subdivi-
sion (b) recognizes that a lien may not follow property when it is
transferred to a bona fide purchaser. See Section 702.320 and the
Comment thereto.

968/606
§ 707.130. Property not subject -to enforcement of a money judgment

707.130. Property that i1s not subject to enforcement of a money
judgment pursuant to Article 3 (commencing with Section 707.510) or
pursuant to any other law may not in any manner be applied toward the

satisfaction of a money judgment.

Comment. Section 707,130 supersedes former Sectlion 690(b) which
provided that property for which a claim of exemption was not required
to be filed was not subject to levy of attachment or execution in any
manner, The category of property exempt without filing a claim of
exemption is not continued in this title since it does not differ from
property which is not subject to enforcement of a money judgment.
Property which has been determined to be exempt by a court or which is
exempt because the judgment creditor has failed to coppose a claim of
exemption may not be applied toward the satisfaction of the judgment
without a showing of changed circumstances under Sectiom 707.190 just as
is the case with property which is not subject to enforcement of a money
judgment. However, I1f a timely claim of exemption iIs not made, as a
general rule, property described as exempt may be reached. See Section
707.150.

Section 707.130 also recognizes that the description of property
which is not subject to the enforcement of a money judgment in Article
3 is not comprehensive., For example, property in custodia legis is not
subject to execution under certain circumstances. 3See, e.g., Robbins v.
Bueno, 262 Cal. App.2d 79, 68 Cal. Rptr. 347 (1968); North v. Evans, 1
Cal. App.2d 64, 36 P.2d 133 (1934); Hawi Mill & Plantation Co. v.
Leland, 56 Cal. App. 224, 205 P. 485 (1922); 5 B. Witkin, California
Procedure Enforcement of Judgment $§ 21-23, at 3402-04 (2d ed. 1971). A
trademark may only be reached in connection with the business in which
it igs used. See Ward-Chander Bldg. Co. v. Caldwell, 8 Cal. App.2d 375,
378-79, 47 P.2d 758, _ (1935). The portion of a cemetery containing
human remains is not subject to enforcement of a money judgment. See
Peebler v. Danziger, 104 Cal. App.2d 491, ,» 231 P.2d 895, (1951).
Other statutes designate certain property as not subject to enforcement
of a money judgment. See, e.g., Civil Code § 765 (estates at will);
Educ., Code § 21116 (educational endowment funds); Health & Saf. Code
§§ 7925 (money from purchase of unused cemetery lands), 32508 (hospital
endowment funds); Labor Code §§ 270.5 (property held in trust by logging
employer, except on claim by employee), 270.6 (property held in trust by
emplover of certain salespersons, except on claim by employee}. Federal
law also precludes the application of certain types of property to the
satisfaction of a money judgment. See, e.g., 22 U.5.C. § 1104 ( 3
(foreign service retirement); 33 U.S.C. § 916 (

)} (longshoreman
retirement); 42 U.S.C. § 407 ( ) {soeial security); 45 U,.8.C. § 2281
( ) (railroad retirement).
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§ 707.140. Applicability of exemptions

707,140, (a) Except as otherwise provided by statute, property
that ig_exempt pursuant to this chapter is exempt from all procedures
for the enforcement of a money judgment.

(b) Exemptions do not apply where the judgment to be enforced is
for the purchase price of the property or is for the foreclosure of a
mortgage ot other liem on the property other than a lien created pur-

suant to this title.

Comment. Subdivision (a) of Sectiom 707.140 makes clear that the
exemptions provided by this chapter apply regardless of the procedure
selected for the enforcement of a money judgment. This provision super-
sedes subdivision (a) of former Section 690. However, certain exemp-
tions do not apply where a judgment for child or spousal support is
being enforced (see Section 707.170) or a property tax is being col-
lected (see Section 707.210(d)). In certain cases, if the funds used to
acquire property for which an exemption may be claimed was obtained by
fraud from the judgment creditor, the exemption may be denied. See Kemp
v, Enemark, 194 Cal, 748, 753-55, 230 P. 441 (1924); Shinn v. MacPher-
son, 58 Cal. 596, 599 (1881); Schoenfeld v. Norberg, 267 Cal. App.2d
496, 498, 72 Cal. Rptr. 924,  (1968).

Subdivision (b} continues the substance of former Section 590.52
and the last sentence of former Section 690.28,

28766
§ 707.150. Waiver of exemptions

707.150, Except as provided in Section 473, an exemption 1s waived
unless it Is claimed within the time provided and pursuant to the appli-

cable procedure.

Comment. Section 707,150 continuves the principle of subdivision
{(a) of former Section 690 but is broader in its application since it is
not limited to exemptions provided in this chapter. Former law also re-
ferred to exemptions "from execution”™ whereas this section makes clear
that exemptions apply in all proceedings for the enforcement of a money
judgment. See Section 707.140(a). Where property is levied upon by a
levying officer, the applicable procedure for claiming an exemption is
that provided in Article 2 (commencing with Section 707.310) of this
chapter. This procedure is also incorporated in other instances: e.g.,
where property is attached under an ex parte writ of attachment (see
Section 485.610) or where a warrant or notice of levy for the collection
of taxes is treated as a writ of execution (see Section 707.210). If
the property is sought to be reached by, some preocess other than a levy
under a writ, such as an order in examipation proceedings (see Sections
705,110-705.200) or an assignment order (see Sections 705.610-705.630),
the procedures for claiming exemptions provided by this chapter do not
apply. In these situations, a court hearing is required and exemption
claims will be determined at such time or later upon noticed motion.
See Sections 705.160(¢) (examination proceedings), 705.260(d) (cred-

itor's suit), 705.610 (assignment orders), 705.770(b) {collection where
public entity is debtor of judgment debtor).
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The introductory clause recognlzes the power of the court under
Section 473 to relieve the claimant from the consequences of failure to

timely file a claim of exemption through mistake, inadvertance, sur-
prise, or excusable neglect.

8396

§ ?07{160, Time for determination of exemption; reserved power

707.160. (a) The determination of whether property is exempt or of
the amount of an exemption shall be made pursuaﬁt to the exemption
statutes In effect at the time the claim of exemption is made,

(b} All contracts shall be deemed to have been made in reecvgnition
of the power of the state to alter and to make additions to statutes
providing.exemptions from the enforcement of money judgments.

Comment. Section 707,160 is new. Subdivision {a) rejects the case
law rule that the judgment debtor could take advantage of only the
exemptions in effect at the time an obligation was incurred. See, e.g.,

In re Rauer's Collection Co., 87 Cal. App.2d 248, 253-54, 196 P.2d 803,
{1948); Daylin Medical & Surgical Supply, Inc. v. Thomas, 69 Cal.

App.3d Supp. 37, 41-42, 137 Cal. Rptr. 826, {1977); Smith v. Hume,
29 Cal. App.2d Supp. 747, 749, 74 P.2d 566, (1937); Medical Fin.
Ass'n v. Wood, 20 Cal. App.2d Supp. 749, 751, 63 P.2d 1219, {1936).

Subdivision (b) reserves the power of the state to change and add
to existing exemptions in line with recent decisions in other jurisdic-
tions. See, e.g., Wilkinson v. Carpenter, 277 Or. 557, _ , 561 P.2d
607, 610-11 (1977); Hooter v. Wilson, 273 So.2d 516, 521-22 (La. 1973).

4443

§ 707.170. Exemptions inapplicable against support judgment

707.170. (a) The exemptions provided by this chapter do not apply
where the judgment being enforced is for child or spousal support.

{(b) Where property for which an exemption is provided by this
chapter is sought to be applied toward the satisfaction of a judgment
for child or spousal support, the court shall, upon motion of an inter-
ested party, make an equitable division of the property that takes into
account the needs of all the persons the judgment debtor is required by
law to support. The court shall effectuate the equitable division by an
order determining the amount of the property to be applied toward the
satisfaction of the judgment.

{(c) The person making the motion shall notify the levying officer
of the motion and the levying officer shall not dispose of the property
until receipt of the court order for application of the property.

Comment. Subdivision (a) of Section 707.170 provides a general ex-
ception to the application of the exemptions provided by this chapter.
Former Section 690,18 provided such an exception applicable to the

exemption of pensions, annuities, and retirement, disability, death, or
other benefits, from a public entity or under a private plan.
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Subdivision (b) codifies and makes generally applicable the case
law concerning the equitable division of earnings levied upon to enforce
a support judgment. See Rankins v. Rankins, 52 Cal. App.2d 231, 234-35,
126 P.2d 125, __ (1942). 7

Subdivision {(c¢) requires notice of the motion to be given the
levyittg officer in order to preserve the status quo until the court
makes its order.

_ 32/236
§ 707.180. Tracing exempt funds

707.180, (a) A fund for which an exemption may be claimed remains
exempt to the extent that it may be traced through deposit acceunts and
in the form of cash and the equivalent of cash.

(b} The claimant has the burden of tracing an exempt fund.

{e¢) The tracing of exempt funds in deposit accounts shall be
accomplished by application of the lowest intermediate balance principle
unless the judgment debtor or the judgment creditor shows that some
other method of tracing would be more appropriate under the circum-

stances of the case.

Comment. Section 707.180 provides the general rule concerning the
duration of an exemption for payments to the judgment debtor through
deposit accounts and in the form of cash and 1ts equivalents, including
cashier's checks, certified checks, and money orders. Subdivision {a)
is comsistent with decisions under prior law. See, e.g., Kruger v.
Wells Farge Bank, 11 Cal.3d 352, 367, 521 P.24 441, , 113 Cal. Rptr.
449, (1974) (unemployment benefits in checking account); Holmes v.
Marshall, 145 Cal, 777, 782-83, 79 P. 534, _  {1905) (life insurance
benefits deposited in bank account}; Bowman v. Wilkinson, 153 Cal.
App.2d 391, 395-96, 314 P.2d 574, _ (1957) (life iunsurance check
converted to cashier's check and deposited in attorney's trust account).
See also former Sections 690,18(a) (pension benefits exempt in debtor's
possession and when deposited), 690,30 (direct deposit of social securi-
ty pavments); Philpott v. Essex County Welfare Bd., 409 U.S8, 413, 416-17
(1973) (disability benefits in bank account)}; Porter v. Aetna Cas. &
Sur. Co,, 370 U.S. 159, 162 (1962) (veterans' benefits in savings and
loan account). This section applies to any fund which is exempt as
provided in this chapter. See Sections 707.510 (proceeds from motor
vehicle), 707.530 (proceeds from tools of trade), 707.580 (deposit
accounts and money}, 707.570 (deposit account into which Social Security
benefits are paid), 707.580 {(life insurance benefits), 707.590 (retire-
ment benefits), 707.600 (unemployment benefits), 707.610 (disability and
health benefits), 707.620 (damages for personal injury), 707.630 (dam-
ages for wrongful death), 707.640 (worker's compensation), 707.650
faid), and 707.660 (relocation benefits), 707.850 (proceeds from dwell-
ing). Proceeds from a dwelling, motor vehicle, or tools may be traced
only during the applicable period, See Sections 707.510 (90 days in
case of motor vehicle), 707.530 (90 days in case of tools), 707.850 (six
months in case of dwelling). .

Subdivision (b) states the rule under former law concerning the
burden of tracing exempt funds, This is consistent with the general
burden on the claimant in exemption proceedings. See Section 707.330(b).
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Subdivision (c) prescribes the general rule for tracing exempt
funds in deposit accounts. Under the lowest intermediate balance rule,
the exempt fund may not exceed the lowest balance occurring at any time
between the deposit of the exempt amount of money and the time of levy.
New depgsits do not replenish the original exempt fund although the new
deposits may themselves be exempt. See Republic Supply Co. v. Richfield
0il Co., 79 F.2d 375, 379 (9th Cir. 1935), concerning the determination
of the lowest intermediate balance.

100/913

§ 707.190. Loss of exemption from change in clrcumstances

707.190., 1If the judgment creditor has failed to oppose a claim of
exemption within the time allowed by Section 707.340 or if property has
been determined to be exempt pursuant to a court order, the judgment
creditor may not levy upon or otherwise seek to apply the property
toward the satisfaction of the same money judgment unless the judgment
creditor shows, upon noticed motion, that a change in circumstances
occurring af ter the property was determined to be exempt, or after the
time for opposing a claim of exemption had expired, renders the property
not exempt in whole or in part.

Comment . Section 707.190 is new. Cf. former Section 690.31(i)
{showing of changed circumstances under former dwelling exemption).

968/995
§ 707.200. Adjustments of dollar amounts of exemptions

707.200. (a) Except as provided in subdivision (e), as used in
this section:

(1) "Index" means an index stated as the average of the Consumer
Price Index {all items, 1967 equals 100) for the Los Angeles~Long Beach
atrea and for the San Francisco-Oakland area compiled by the Bureau of
Labor Statistics of the United States Department of Labor.

{2) "Reference Base Index" means the Index for June [1980--June of
the even-numbered year immediately preceding the operative date of this
section]. -

(b) The dollar amounts of the exemptions provided in this chapter
change as provided in this section to correspond to changes in the cost
of living as reflected in changes in the Index. The dollar amounts of
the exemptions change on January 1 of each odd-numbered year if the
difference between the Index for the preceding June and the Reference

Base Index is not less than 10 percent of the Reference Base Index.
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(c) The dollar amounts of exemptions provided in this chapter
change by a percentage which is the highest multiple of 10 percent not
exceeding the difference computed pursuant to subdivision (b) between
the Index for the preceding June and the Reference Base Index.

{d) The Judicial Council shall compute the changes in dollar amounts
and adopt a rule anmouncing the changes before December 1 immediately
preceding the day on which the change occurs. A change in the amount of
exemptions applies to claims of exemption made on or after the day on
which the change occurs. '

(e} If the Index is revised to change its base year, a revised
Reference Base Index shall be determined by multiplying the Reference
Base Index by the rebasing factor furnished by the Bureau of Labor
Statlstics of the United States Department of Labor. If the Index is
otherwise revised, the percentage of change shall bhe calculated on the
basis of the revised Index. If the Index is superseded, the change in
the cost of living shall be calculated on the basis of an index repre-
sented by the Bureau of Lahor Statistics as most accurately reflecting

changes 1in the purchasing power of the dollar for consumers,

Comment. Section 707.200 is new to the laws relating to exemptions
from enforcement of money judgments. It 1s derived in part from other
provisions in California law which rely upon the Consumer Price Index
for a determination of adjustments in the cost of living. See Govt.
Code §§ 9360.9 (legislative retirement system), 21221(c) {public employ~
ees' retirement benefits), 31870 (county employees' retirement bene-
fits), 82001 {(campaign spending limits); Welf. & Inst. Code §§ 11453
(AFDC payments), 12201(i) {aged, blind, and disabled payments}. Section
707.200 is also based on provisions in some uniform laws. See Uniform
Consumer Credit Code § 1.106 (1974 version); Uniform Exemptions Act § 2
(1876). See also 1l U,S.C. § 104 (Supp. 197_) (adjustments of dollar
amounts under Bankruptey Act).

Under Section 707.200, the dollar amounts of exemptions provided in
this chapter automatically change on January 1 of each odd-numbered year
if the change in the Index (as defined in subdivision (a){l)) is great
enough. This change in the Index is figured in June of even-numbered
years. See subdivisions (a)(2), (b). The Judicial Council is given the
responsibility of determining whether the requisite change in the Index
has occurred and the amount of the change in the dollar amount of each
of the exemptions provided by this chapter. See subdivision (d}.

It should be noted that this section does not apply to exemptions
not provided by this chapter. Subdivision (b). Hence, the exemption of
earnings from garnishment pursuant to Chapter 4 (Sections 704.110-
704. ) is not changed in the manner stated here. Similarly, exemp-—
tions provided in this chapter which depend on Chapter 4 for a deter-
mination of the exempt amount are not governed by this section.

The following examples illustrate the operation of this section in
the case of the exemption of deposit accounts provided by Section
707.560:
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(1) Assume that the Reference Base Index (which, pursuant to sub-
division (a)(2), is the Index for June 1980) is 190. If the Index for
June 1982 is 205, the change from the Reference Base Index is approxi-
mately eight percent. Since the change is less than 10 percent, no
change=in dollar amounts of exemptions occcurs. HNote that the calcula-
tion is made on the basis of a percentage change in the Index, not on
the basis of a change in Index points.

(2) If the Index for June of .1984 is 222, the change from the
Reference Base Index of 190 is approximately 17 percent so a change in
the amount of the exemption occurs. The porticn in excess of 10 per-
cent, however, is disregarded pursuant to subdivision (¢). Ten percent
of $2,000 is 5200 so the deposit account exemption is $2,200 beginning
on January 1, 1935,

(3) If the Index for June of 1986 is 226, the change from the
Reference Base Index of 190 is approximately 19 percent. The portion in
excess of 10 percent is disreparded, indicating a 10-percent change in
the dollar amount of exemptions. However, no change in exemption
amounts occurs because the change was already made in the previous
adjustment.

(4) If the Index for June of 1988 is 234, the change from the
Reference Base Index of 190 is approximately 23 percent so a change
should occur. The portion of 23 percent in excess of a multiple of 10
percent (here three percent) is disregarded so a 20-percent change in
the exemption is indicated. Twenty percent of $2,000 is $400 so the
deposit account exemption is $2,400 beginning on January 1, 1939,

(5) If the Index for June of 1990 is 220, the change from the
Reference Base Index of 190 is approximately 16 percent. Note that a
decline in the Index from 1988 to 1990 indicates an increase in the
purchasing power of the dollar although it is still an overall decrease
since the Reference Base Index of 190 in 1980. The portion in excess of
10 percent is disregarded so a 10-percent change is indicated in the
dollar amount of the exemption as stated in Section 707.580. Ten per-
cent of $2,000 is $200 so the deposit account of exemption is $2,200
beginning on January 1, 1991,

{(6) If the Bureau of Labor Statistics revises the Index in 1990 by
changing the components of the Consumer Price Index, the revised Index
should be used as provided in subdivision {e). If a new base period is
selected, such as 1990 equals 100, the Reference Base Index will have to
be revised when the determination of the changes is made in 1992, 1In
this hypothetical case, the rebasing factor would be approximately
0.455. The revised Reference Base Index is 86.4 (190 times 0.455). 1If
the Index for June of 1992 is 112 (1990 equals 100), the change from tha
revised Reference Base Index is approximately 31 percent. A 30-percent
change in the amount of the exemption provided by statute is indicated
so the deposit account exemption is $2,600 beginning on January 1, 1993,

4456
§ 707.210, Exemptions from tax liability

707.210, {a) Except as otherwise provided in this section, the
provisions of this chapter apply where a tax liability is socught to be
collected by a public entity. For ‘the purpose of this section, "judg-
ment creditor" means the public entity which seeks to collect the tax,

and "judgment debtor™ means the tax debtor.
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{(b) Claims of exemption shall be heard and determined in the sup=-
erior court of the county where the property is located as if the
property were levied upon under a writ of execution issued from such
court ... .

(c) If a levy is not made by a levying officer, the claim of
exemption shall be filed with the public entity within 10 days after the
judgment debtor is notified of the levy, withholding, or seizure.

(d) If the tax liability arises from assessment of property tax, an

exemption may not be claimed for the property subject to the tax,

Comment. Section 707.210 supersedes former Section 690.51 which
applied the exemptions from execution to certain procedures for the
collection of several state taxes. Section 707.210 makes all tax col-
lections by the state or by local public entities subject to the sub-
stantive and procedural provisions of this chapter except as provided in
subdivision {d). This provision changes the general rule under former
law that the exemption laws did not apply to the collection of tax
liabilities exzcept where specifically provided otherwise, as in former
Section 690.50, or where a homestead had been declared prior to the
attachment of a tax lien having the effect of a judgment lien. See
Curtis v. County of Kern, 37 Cal. App.3d 704, 706, 113 Cal. Rptr. 41,
(1974); Greene v. Franchise Tax Bd., 27 Cal. App.3d 38, 103 cal. Rptr.
483 (1972); Morrison v. Barham, 184 Cal. App.2d 267, 272, 7 Cal. Rptr.
442, {1960).

Subdivision (b) continues the substance of the second sentence of
former Section 690,51,

Subdivision {c) is a general provision which codifies the practice
developed under Unemployment Insurance Code Sectionm 1755.

Subdivision {d) is new.

100/902

Article 2, Procedure for Claiming Exemptions After Levy

§ 707.310. Application of article

707.310., Except as otherwise provided by statute, where property
has been levied upon by a levylng officer, the property may be claimed

to be exempt as provided in this article.

Comment. Section 707,310 indicates the scope of the application of
the exemption procedure provided in this article. As noted in the
introductory clause, special exemption procedures apply in certain cases
where property has been levied upon. See, e.g., Sections 704._  {gar-
nished earnings), 707.570 (deposit accounts consisting of Social Securi-
ty benefits), 707.810-707,.850 (dwellings). This continues the introduc-
tory portion of former Section 690.50(a).
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16/973
§ 707.320, Claim of exemption
707.320. (a) The claimant shall, within 10 days after the date the

notice.of levy was mailed or delivered to the judgment debtor, file with
the levying officer a claim of exemption, together with a copy thereof.

(b) The claim of exemption shall be executed under oath and shall
include all of the following:

(1). The name of the claimant and the address where service by mail
may be made upon the claimant of a notice of opposition to the claim of
exemption,

{2) The name and address of the judgment debtor if the claimant is
not the judgment debtor.

(3) A description of the property which 1s claimed to be exempt.

If an exemption 1s claimed pursuant to Section 707.510, 707.530, or
707,550, the claimant shall describe all other property of the same type
and state which items are claimed as exempt. If an exemption is claimed
pursuant to Section 707.560 or subdivision (b} of Section 707.580, the
claimant shall staté the nature and amount of all other funds of the
same type.

(4) A statement of all sources and amounts of income of the judg-
ment debtor and of the judgment debtor's spouse and dependents, 1f the
property is claimed as exempt pursuant to a provision exempting property
to the extent it is necessary for the support of the judgment debtor and
the spouse and dependents of the judgment debtor.

(5) A citation of the provision of this chapter or other law upon
which the claim i{s based.

{6) A statement of the facts necessary to support the claim,

(7) Points and authorities supporting any legal issues raised.

Comment. Section 707.320 supersedes subdivision (a) of former
Section 690.50. See alsc Section 707.110 ("claimant" defined).

16/972
§ 707.330., MNotice of claim of exemption

707.330, Upon the filing of the claim of exemptionm, the levying
officer shall promptly mail to the judgment creditor both of the fol-
lowing:

(a) A copy of the claim of exemption, -

(b) A notice of claim of exemption which states that the claim of

exemption has been filed and that the levying officer will release the
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§ 707.340
property unless a notice of opposition to the claim of exemption is
filed with the levying officer by the judgment creditor within 10 days
after the date of the mailing of the notice of claim of exemption.

-

Comment. Section 707.330 supersedes subdivision (b) of former
Section 690.50. The five~day period provided by former law for giving
the notice of opposition has been increased to 10, 3See Section 702.510
{personal delivery permitted).

963/708
§ 707.340. Opposition to exemption claim

707.340. Within 10 days after the date of the mailing of the
notice of claim of exemption, a judgment creditor who opposes the claim
of exemption shall file with the levylng officer a notice of opposition
to the claim of exemption and file with the court a notice of motion for

an order determining the claim of exemption.

Comment, Section 707.340 supersedes portions of subdivisions (e)
and (e) of former Section 6$90.50, Section 707.340, unlike former law,
does not provide the claimant with the right to request a hearing on the
claim of exemption since, if the judgment creditor does not file a
notice of opposition and file a notice of motion for an order determin-
ing the claim of exemption within the time provided, the property is
released pursuant to Section 707,370, making a hearing unnecessary.
Consequently, the delay hetween the filing of the rounteraffidavit and
the notice of motion provided by subdivision (e) of former Section
690.50 has been eliminated.

The 10~day period for filing the notice of opposition and notice of
motion runs from the date of mailing the notice of claim of exemption.
This specific provision is intended to take precedence over the general
provisions of Section 1013 (extra time to act after mail service)}. Cf.
Labarthe v. McRae, 35 Cal. App.2d 734, 97 P.2d 251 (1939) {(provision for
running of time for notice of intention to move for new trial from
receipt of notice of entry of judgment controls over Section 1013),

16/971
§ 707.350. Contents of notice of opposition

707.350. The notice of opposition to the claim of exemption shall
be executed under oath and shall include all of the following:

{a) The name and address of the judgment creditor.

(b) The date of mailing of the notice of claim of exemption,

{¢) An allegation that the property is not exempt within the mean-
ing of the provision of this chapter or other law relied upon or that
the value of the judgment debtor's interest in the property claimed to
be exempt, exclusive of liens and encumbrances superior to the judgment
creditor's lien, is in excess of the amount stated in the applicable

provisilon,

-239-



e

§ 707.360

(d) A statement of the facts necessary to support the allegation.

(e) Points and authorities supporting any legal issues raised.

Comment. Section 707,350 supersedes a portion of subdivision (c)
of former Section 690.50,

| 16/970
§ 707.360. MNotice of motion for hearing

707.360. (a) If the notice of opposition to the claim of exemption
and the notice of motion are filed as provided by Section 707.340, the
hearing on the motion shall be held not later than 20 days from the date
the notice of motion was filed unless continued by the court for good
cause, '

(b) Not less than 10 days prior to the hearing, the judgment credi-
tor shall mail notice of the hearing to the levying officer and shall
mail a notice of the hearing and a copy of the notice of opposition to
the claim of exemption to the claimant and to the judgment debtor, if
other than the claimant. Mailling is deemed made when the notlce of the
hearing and a copy of the notice of opposition to the claim of exemption
are deposited in the mail, postage prepaid, addressed to the persomn to
whom notice is to be mailed at the address stated in the clalm of exemp-—
tion, The judgment creditor shall file proof of mailing with the court.

{c) After receiving the notice of the hearing and before the date
set for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with the
court. | -

Comment . Section 707,360 supersedes portions of subdivisions {c)
and (e) of former Section 690,50, The 10-day period for service of the
notice of hearing is not subject to Section 1013. See Welden v. Davis
Auto Exch., 153 Cal., App.2d 515, 521-22, 315 P.2d 33, 37 (1957). See
also Section 707.110 ("claimant" defined),

16 /969
§ 707.370. Release

707.370, If the levying officer does not receive a notice of
opposition to the claim of exemption within the time prescribed by Sec-
tion 707.340 and a notice of the hearing within the time prescribed by
Section 707.360, the levying officer shall immediately release the
property to the extent it is claimed to be exempt in the manner provided
by Section 703.240,

Comment, Section 707,370 supersedes subdivisions {(d) (release if

no cgunteraffidavit served) and (f) (release 1f no motion) of former
Section 690.50.
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§ 707.380
16 /968
§ 707.380. Hearing and order

707.380. (a) The,claim'of exemption and notice of opposition to
the cfaim of exemption filed with the court constitute the pleadings,
subject to the power of the court to permit amendments in the interest
of justice. The claim of exemption shall be deemed controverted by the
notice of opposition to the claim of exemption.

{b) At a hearing under this section, the claimant has the burden of
proof, '

{c) If the court is not satisfied that sufficient facts are shown
by the claim of exemption, the notice of opposition to the claim of
exemption, or other evidence, the court shall order the hearing con~
tinved for the production of other evidence, oral or documentary. WNo
findings are required in a proceeding under this section.

(d) At the conclusion of the hearing, the court by order shall
determine whether or not the property is exempt, in whole or in part.
The determination of whether property is exempt shall be made under the
circumstances existing at the time of the hearing. The order is deter-
minative of the right of the judgment creditor to apply the property
toward the satisfaction of the judgment. Where some, but not all, of
claimed pursuant to Section 707,560 or subdivision (b} of Section
707.580 have been levied upon, the coutt shall first apply the exemption
to the funds which have not been levied upon.

{e)} The clerk shall immediately transmit a copy of the order to¢ the
levying officer, The levying officer shall release the property in the
manner provided by Section 703.240, or apply the property toward the
satisfaction of the judgment, Iin compliance with the order.

Comment, Subdivisions (a}-{(d) of Section 707.380 continue the
substance of a portion of subdivision (i} of former Section 690.50.

The second sentence of subdivision (d) is new, This provision is
intended to reject the holding in California United States Bond & Mort.
Corp. v. Grodzins, 139 Cal. App. 240, 242-43, 34 P,2d 193, {1934)
(portion of life insurance benefits which exceeded exempt amount when
received was earmarked for creditors even though benefits remaining at
time of levy were below exempt amount). It adopts the principle that
the question of exemptions does not arise until the creditor has sought
to apply the debtor's property toward the satisfaction of the judgment.
See Medical Fin. Ass'm v. Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86
P.2d 159, (1939). -

Subdivision (e) continues the substance of the first sentence of

subdivision (j) of former Section 690,50,
See also Section 707.110 ("eclaimant" defined).
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101/133
§ 707.390., Extension of time

707.390. 1If the court ektends the time allowed for an act to be
done tder this article, written notice of the extension shall be given
promptly to the opposing party, unless notice is waived, and to the
levying officer.

Comment, Section 707.390 continues the substance of a portion of
former Section 690.50(1).

16 /967
§ 707.400. Appeal

707.400. An appeal lies from any order made under this article and
ghall be taken in the manner provided for appeals in the court in which

the proceeding takes place.

Comment. Section 707.400 continues the substance of subdivision
{m} of former Section 690,50,

100/909
§ 707.410, Disposition of property during pendency of proceedings

707.410. (a) The levying officer may not release the property
until the final determipmation of the claim of exemption. The property
may not be sold or otherwise disposed of prior to the final determina-

tion except pursuant to an order of the court or pursuant to Section
703.220.

{b) At any time while the exemption proceedings are pending, upon
motion of the judgment creditor or a claimant, or upon its own motion,
the court may make such orders as may be proper under the circumstances
of the case,

{c) An order made under subdivision (b) may be modified or vacated
by the court at any time during the pendency of the exemption proceed-
ings upon such terms as are just,

Comment, Subdivision {a) of Section 707.410 continues the sub-
stance of subdivision (h) and the second sentence of subdivision (j) of
former Section 690.50. It requires, as did former Section 690.50(h),
that the levying officer preserve the status quo by maintaining the lien
on the property.

Subdivisions (b) and (¢} continue the substance of former Section
690.50(g), except that orders for the disposition of perishable property
are governed by Section 703,220

See also Section 707.110 ("claimant" defined).
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277868
Article 3. Exempt Property

§ 707.510. Motor vehicle; proﬁeeds

707.510, (a) One motor vehicle iz exempt if its value does not
exceed one thousand dollars ($1,000), exclusive of liens and encum—
brances superior to the judgment creditor's lien. The fair market value
of the motor vehicle may be determined by reference to used car price
guides customarily used by California automobile dealers.

{b) If the motor vehicle is sold, or if it has been lost, damaged,
or destroyed, the proceeds of sale or of insurance or other indemnifi-
cation are exempt in the amount of one thousand dollars (§$1,000) for a
period of 90 days after the sale in the case of a voluntary sale, or 90
days after the receipt of proceeds in all other cases. Notwithstanding
Section 707.150, if the judgment debtor has only one motor vehicle, no
claim of exemption need be made for proceeds of an execution sale of the

motor wvehicle.

Comment, Section 707.510 supersedes subdivisions (a) and (e) of
former Section 690.2, Subdivision {(a) of this section increases the
motor vehicle exemption from $500 to 51,000, Under subdivision (a), the
court is permitted to refer to used car price guides, but is not re-
quired to do so as under former Section 690.2(a). See also Section
707.200 {adjustments of dollar amounts of exemptions).

Subdivision (b) provides an exemption for proceeds of sale, or of
insurance or other indemnification, whereas subdivision (e) of former
Section 690.2 exempted "any amount representing the motor vehicle exemp-
tion." Cf. Houghton v. Lee, 50 Cal. 101, (1875) (exemption of
proceeds from insurance on homestead). Subdivision (b) also makes clear
that the 90-day period during which proceeds are exempt runs from the
receipt of the proceeds by the judgment debtor except in the case of a
voluntary sale in which case the period runs from the date of sale.

This principle is derived from the provisions exempting the proceeds
from the sale of a homestead. See former Civil Code §§ 1257, 1265;
Chase v. Bank of America, 227 Cal. App.2d 259, 263-64, 38 Cal. Rptr.
567, (1964).

The second sentence of subdivision (b) makes clear that the exemp-
tion of proceeds from an execution sale is not waived for failure to
make a timely clalm in certain circumstances. See Section 707.150,
Section 703.810 requires distribution of such proceeds to the judgment
debtor before the judgment creditor. See also Section 703.740 (sale
price required toc exceed liens required to be satisfied and proceeds
exemption}.

, 15329
§ 707.520. Household furnishings, wearing apparel, personal effects

707.520., Household furnishings, appliances, wearing apparel,

provisions, and other personal effects, reasonably necessary for one
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§ 707.530
household and personally used or procured for use by the judgment debtor
and members of the judgment debtor's household at the judgment debtor's
principal place of residence, are exempt if the judgment debtor's in-
terest does not exceed five hundred dollars {$500) per item in value,
exclusive of liens and encumbrances superior to the judgment creditor's

lien,

Comment. Section 707,520 supersedes the first sentence of former
Section 690.1 which provided an exemption for like items "ordinarily and
reasonably necessary to, and personally used by, the debtor and his
resident family." Section 707.520 continues the reasonably necessary
standard in modified form but places a limit on the walue of the item.
This value limitation, in conjunction with the standard of reasonably
necessary items for one household, is intended to eliminate the unfair-
ness inherent in the station in life test as applied in cases such as
Independence Bank v. Heller, 275 Cal. App.2d 84, 79 Cal. Rptr. 868
(1969}, and Newport Mat'l Bank v. Adair, 2 Cal. App.3d 1043, 83 Cal.
Rptr. 1 (1969). See alsoc Section 707.200 (adjustment of dollar amounts
of exemptions).

15330
§ 707.530, Jewelry, heirlooms, works of art

707,530, Jewelry, heirlooms, and works of art are exempt to the
extent that their aggregate wvalue does not exceed five hundred dollars
($500), exclusive of liens and encumbrances superior to the judgment

creditor's lien.

Comment. Section 707.530 provides a $500 exemption for items
likely to be of sentimental value. This section supersedes portions of
former Section 690.1 which provided an exemption for wearing apparel and
furnishings "ordinarily and reasonably necessary to, and personally used
by, the debtor and his resident family" and an exemption for works of
art "of or by the debtor and his resident family." The exemption of
property under Section 707.530 depends upon its value rather than upon
its being ordinarily and reasonably necessary to the judgment debtor.
See also Section 707.200 (adjustments of dollar amounts of exemptions).

4057332
§ 707.540. Health aids
707.540, Health aids reasonably necessary to enable the judgment

debtor or a spouse or dependent of the judgment debtor to work or sus-

tain health, and prosthetic and orthopedic appliances, are exempt.
Comment. Section 707.540 supersedes former Section 690.5 which

exempted prosthetic and orthopedic appliances used by the debtor.

Section 707.540 is based on Section 5(2} of the Uniform Exemptions Act
(1976). The requirement that health aids be reasonably necessary to
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enable the individual to work or sustain health permits the exemption of
such items as a wheel chalr for a person unable to walk to work, an air
conditioner for a person afflicted with asthma, or an elevator for a
person unable to climb stairs, but does not permit the exemption of a
swimming pool, sauna, bicycle, golf clubs, or gymnastic equipment merely
because their use is conducive to maintaining good health.

045/222

§ 707.550. Tools, etc., used in trade, business, or profession;
proceeds '

707.550, (a) Tools, implements, instruments, materials, uniforus,

furnishings, books, equipment, one vehicle, one vessel, and other per-
sonal property, which are reasonably necessary to and actually used by
the judgment debtor in the exercise of the trade, business, or profes-

sion by which the judgment debtor earns a livelihood are eﬁempt to the

“extent that the aggregate value of the judgment debtor's interest there-—

in does not exceed two thousand five hundred dollars (52,500}, exclusive
of liens and encumbrances superior to the judgment creditor's lien.

{b) If an item exempt pursuant to subdivision (a) is sold, or if it
has been lost, damaged, or destroyed, the proceeds of sale or of insur-
ance or other indemnification are exempt in an amount of two thousand
five hundred dollars {$2,500), less the value of other items exempt
pursuant to subdivision (a), for a period of 90 days after the sale, in
the case of a voluntary sale, or after receipt of the proceeds by the
judgment debtor, in all other cases.

Comment, Subdivision {(a) of Secticn 707.550 continues the sub-
stance of former Section 690.4 and a portion of former Sectlon 690.17
(building materials not exceeding $1,000), See also Section 707.200
{adjustments of dollar amounts of exemptions).

Subdivision (b} provides an exemption for the proceeds of sale or
of insurance or other indemnification analogous to that provided by
Section 707.510{b).

27 /867
§ 707.560. Deposit accounts and money

707.560, Any combination of deposit accounts and money is exempt

in the maximum aggregate amount of two thousand dollars ($2,000).

Comment. Section 707.560 supersedes former Sections 690.7 (31,000
of savings deposits in, shares or other accounts in, or shares of stock
of, savings and loan associations) and 690.21 (inmate's trust account)
and former Financial Code Section 15406 (51,500 of shares or certifi-
cates 1n credit unions), and extends the exemption to cover bank ac~
counts. See Section 701.160 ("deposit account” defined}. Section
707.560 also aggregates the deposit account exemption with money. Under
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this section, $2,000 is exempt regardless of whether the account or
share is in a bank, savings and loan association, or credit uniou, or
any combination therecf. See alsc Sections 707.200 (adjustment of
dollar amounts of exemptions), 707.590 (exemption of deposit account
into which social security payments are directly deposited).

32/239

§ 707.570, Deposit account in which social security payments are
directly deposited

707.570. (a) For the purposes of this section, "payments author-
ized by the Social Security Administration" means regular retirement and
survivors' benefits, supplemental security income benefits, coal miners’
health benefits, and disability insurance benefits,

{b) A deposit account in which payments authorized by the Social
Security Administration are directly deposited by the United States
government Is not subject to the enforcement of a money judgment:

(1) Where one depositor is the designated payee of the directly
deposited payments, in the amount of five hundred dollars ($500).

(2) Where two or more depositors are the designated payees of the
directly deposited payments, in the amount of seven hundred fifty dol-
lars ($750) unless such depositors are joint payees of directly de-
posited payments which represent a benefit to only one of the depositors
in which case only five hundred dollars ($500) is not subject to the
enforcement of a money Jjudgment.

{(c¢) The amount of the deposit account in excess of the amount not
subject to the enforcement of a money judgment pursuant to subdivision
(b) is exempt to the extent that it consists of payments authorized by
the Social Security Administration.

{d} Notwithstanding Section 703.190, the financial institution
shall either place the excess amount in a suspense account or otherwise
prohibit withdrawal of the excess amount pending notificationm of the
judicial determination of the exempt status of the excess amount and
shall notify the levying officer in writing that the deposit account is
one described in subdivision (b) and state the balance of the deposit
account within 10 business days after the levy. Promptly upon receipt
of the notice, the levying officer shall mail notice of the nature and
balance of the deposit account to the judgment creditor.

(e) Notwithstanding Article 2 (commencing with Section 707.310), an
excess amount exempt under subdivision {e¢) shall be determined as fol-

lows:

=246~



§ 707.570

(1) Within five days after the levying officer mails notice of the
nature and balance of the deposit account to the judgment creditor, a
judgment creditor who desires to c¢laim that the excess amount is not
exempf shall file with the levying officer an affidavit alleging that
the excess amount is not exempt. The affidavit shall be in the form of
the notice of opposition provided_by Section 707.350, and a hearing
shall be set and held, and notice given, as provided by Sectlons 707.340,
707.360, and 707.380, For the purpose of thils paragraph, the "notlce of
opposition to the claim of exemption" in Sections 707.350, 707.360, and
707.380 means the affidavit under this paragraph.

(2) The judgment debtor is not required to file a counter affidavit
regarding an excess amount exempt pursuant to subdivision {c).

(3) If the judgment creditor does not file the affidavit with the
levying officer and give notice to the judgment debtor pursuant to
Section 707,360 within the time provided, the property shall be released
in the manner provided by Section 703,240,

{(4) The affidavit shall be filed by the levying officer with the
court before the date set for the hearing and constitutes the pleading
of the judgment creditor, subject to the power of the court to permit
amendments in the interest of justice. The affidavit is deemed contro-
verted. |

{(5) At a hearing under this subdivision, the judgment debtor has
the burden of prcof.

{6) At the conclusion of the hearing, the court by order shall
determine whether or not the excess amount of the deposit account is
exempt pursuant to subdivision (c¢), in whole or in part. The order is
determinative of the right of the judgment creditor to apply such amount
toward the satisfaction of the judgment. Wo findings are required in a
proceeding under this subdivision.

{7) Upon determining that all or part of the excess amount of the
deposit account is exempt pursuant to subdivision {c), the clerk shall
immediately transmit a copy of the order to the levying officer and the
levying officer shall serve the copy of the order on the financial
institution., The financial institution shall comply with the order
within three business days after its receipt.

(f) 1If the judgment debtor claims that a portion of the excess

amount is exempt other than pursuant to subdivision {c¢), the claim of
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exemption shall be made pursuant to Article 2 {(commencing with Section
707.310). If the judgment debtor also opposes the judgment creditor's
affidavit regarding anrexcess amount exempt pursuant to subdivision {c),
both .exemptions shall be determined at the same hearing., If the judg-
ment debtor does not comply with Article 2 (commencing with Section
707.310) as to a claim of exemptlon other than pursuant to subdivision
{c), the exemption is waived and may not be determined at a hearing

under subdivision (e) except as provided by Sectiocn 707.150.

Comment. Section 707.570 supersedes former Section 690.30.
Social Security payments may be directly deposited pursuant to 31
U.5.C. § 492 (1970, Bupp. V 1975). Subdivision (a) continues former
Section 690.30{c). Subdivision (b) continues the substance of the first
paragraph and subdivision (a) of former Section 690.30. Subdivision (c)
continues the substance of the introductory paragraph and paragraph (1)
of subdivision {b) of former Section 690.30., Subdivision {d) makes
explicit what was Implicit in a portion of former Section 690,.30(b)(2).

Subdivisioa (e) supersedes paragraphs (2}, (3), and (4) of sub-
division (b) of former Section 690.30. Subdivision (e), along with
subdivision (f}, clarifies the procedure applicable to claiming exemp~
tions for excess amounts in deposit accounts described in this section
and the relation between this procedure and the procedure provided by
Article 2 (commencing with Section 707.310) (which supersedes former
Section 690.50, incorporated by reference in former Section 693.30).
Paragraph (6) supersedes former Section 690.30(b)(3). The provision for
an order determining priority or dividing the property between several
creditors is not continued. Paragraph (7) continues former Section
690.,30(b) (4).

Where a deposit account is not one described by subdivision (b) or
where an exemption of excess funds in a deposit account described in
subdivision (b) is claimed on other grounds, the procedures provided in
Article 2 (commencing with Section 707.310) apply to the determination
of the exemption. See Section 707.560 and subdivision {f) of this
section.

See also Sectiens 701.160 ("deposit account" defined), 703.240
(release), 707.200 {adjustment of dollar amounts of exemptions).

101/153

§ 707.580. Life insurance, endowment, annulty policies; death
benefits

707.580. ({a) Except as otherwise provided in subdivision (b),

ummatured life insurance, endowment, and annuity policies are not
subject to the enforcement of a money judgment.

{(b) The aggregate loan value of ummatured life insurance, endow- .
ment, and annuity policies is subject to the enforcement of a money
judgment but is exempt in the amount of five thousand dollars ($5,000).

{c) Benefits from matured life insurance, endowment, and annuity

policies, and death benefits, payable to the insured or a spouse or
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dependent of the insured or decedent, are exempt to the extent reason-
ably necessary for the support of the Insured and the spouse and depend-
ents of the insured or decedént.

Td) If a dwelling exemption has not been obtained, the amount of
the exemption provided by subdivision (b) is increased by ten thousénd
dollars (§10,000). If the exemption provided by this subdivision is
obtained and the claimant later claims a dwelling exemption, the dwell-
ing exemption shall be reduced by the amount of the exemption claimed

under this subdivision.

Comment. Section 707.580 supersedes the exemptions provided in
former Sections 690.9 (life insurance represented by $500 annual premi-
um}, 690.10 (group life insurance), 690.14 (fraternal benefit society),
and portions of former Section 690.18 (death benefits from public entity
or private retirement plan). Under subdivision {a), the judgment
creditor is precluded from reaching an umnmatured policy except to the
extent provided by subdivision (b). Subdivision (a) prevents the judg-
ment creditor from forcing the judgment debtor to surrender a life
insurance policy for its cash wvalue,

Subdivision (c) limits the exemption of benefits from a life
insurance policy to the insured or a spouse or dependent of the insured
who need the benefits for support. Under former law, the exemption was
available to any person, including creditors of the judgment debtor and
artificial persoms. See Jackson v. Fisher, 56 Cal.2d 196, 200, 363 P.2d
479, __, 14 cal. Rptr, 439, _ (1961), The exemption may be asserted
against creditors of the insured or of the spouse or dependents of the
insured. See Holmes v. Marshall, 145 Cal. 777, 779-82, 79 P. 534, __ -

(1905).
~ Subdivision (d) is new. See Article 4 (commencing with Section
707.810) {dwelling exemption}.

See also Section 707.200 (adjustment of dollar amounts of exemp-—
tions).

968/999
§ 707.590., Retirement benefits and contributions

707.590, {a) As used in this section, “retiremept benefits" means
money held for payment or pald as an annuity, pension, or retirement
allowance under a retirement plan of a public entity, private employer,
union, trust, or other private entity (including a preofit-sharing plan
designed and used for retirement purposes) or under self-employed re-
tirement plans and individual retirement annuities and accounts which
are exempt from federal income taxation.

(b) Before payment, retirement benefits are not subject to the en-
forcement of a money judgment. After payment, retirement benefits are

exempt.
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Comment. Section 707,590, in conjunction with Section 707.170 (ex-
emptions not applicable in case of support judgment}, supersedes the
provisions relating to exemptions for retirement benefits {other than
retiregpent plan death benefits covered by Section 707.580 and disability
payments covered by Section 707.610) provided by former Section 690,18,

] 4057355
§ 707.600. Unemployment benefits and contributions; strike benefits

707.600. (a) Contributions by workers payable to the Unemployment
Compensation Disability Fund and by employers payable to the Unemploy-
ment Fund are not subject to the enforcement of a money judgment.

(b) Before payment, the following benefits are not subject to the
enforcement of a momey judgment:

(1) Unemployment compensation benefits payable under Part 1 (com-
mencing with Section 100) of Division 1 of the Unemployment Insurance
Code.

{(2) Unemployment compensation disability benefits payable under
Part 2 (commencing with Section 2601) of Division 1 of the Unemployﬁent
Insurance Code. |

(3) Extended duration benefits payable under Part 3 {commencing
with Section 3501) of Division 1 of the Unemployment Insurance Code,

(4) Federal-state extended benefits payable under Part 4 {commenc—
ing with Section 4001) of Division 1 of the Unemployment Insurance Code.

(5) Incentive payments payable under Division 2 (commencing with
Section 5000} of the Unemployment Insurance Code.

(6) Benefits under a plan or system established by an employer
which makes provision for employees generally or for a class or group of
employees for the purpose of supplementing unemployment compensation
benefits.

(7) Money used exclusively in the payment of unemployment benefits
by a fraternal organization to bona fide menmbers.

(8) Benefits used in the payment by a union due to a labor dispute,

(c) After payment, the benefits described in subdivision (b) are
exempt,

Comment. Section 707.600 supersedes former Sections 690,13,

690.16, and 690,175 and portions of Unemployment Insurance Code Sections
988 and 1342, Subdivision {(b)(8) is new.
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15331
§ 707.610. Disability and health benefits and contributions
707,610, ({a) Before payment, benefits from a disability or health

insurafice policy or program are not subject to the enforcement of a
money judgment., After payment, the benefits are exempt.

(b) Subdivision (a) does not apply to a claim by a provider of
health care whose claim arises out of the judgment debtor's condition
for which the benefits are collected.

Comment. Subdivision (a) of Section 707.61Q supersedes former
Section 690.11 (disability or health insurance benefits represented by
$500 annual premium), 690.13 (money used exclusively in payment of sick
benefits by fraternal organization to bona fide members), 690.14 {fra-
ternal benefit society funds), and portions of former Section 690.18
(disability benefits from retirement plans). Subdivision (b) is new,

101/173

§ 707.620. Damages for personal injury

707.620. {(a) An award of damages or a settlement arising out of
bodily injury of the judgment debtor is exempt to the extent necessary
for the support of the judgment debtor and the spouse and dependents of
the judgment debtor. _

(b) Subdivision (a) does not apply to a claim by a provider of
health care whose claim arises ocut of the bodily injury for which the
awvard or settlement was made,

Comment., Section 707.620 is new. It should be noted that a cause
of action for personal injury or wrongful death is not subject to en-
forcement of a money judgment (see Murphy v. Allstate Ins. Co., 17
Cal.2d 937, 945~46, 553 P.2d 584, 589-90, 132 Cal. Rptr. 424, 429-30
(1976)) and that a pending cause of action may only be reached by the
lien procedure provided by Article 6 (commencing with Section 705,510)
of Chapter 5.

29215
§ 707.630, Damages for wrongful death

707.630. An award of damages or a settlement arising out of the
wrongful death of a person of whom the judgment debtor was a spouse or

a dependent is exempt to the extent reasonably necessary for support.

Comment. Section 707.630 is new., See the Comment to Section
707.620.
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4057354
§ 707.640, Worker's compensation

707.640. Except as provided by Chapter 1 (commencing with Section
4900)-of the Labor Code, before payment, a claim for worker's compen-
sation or compensation awarded or adjudged is not subject to the en-

forcement of a money judgment. After payment, the award is exempt.

Comment. Section 707.640 continues the substance of former Section
690,15,

405/346
§ 707.650. Aid
707.650. Before payment, aid provided pursuant to Division 9

{commencing with Section 10000) of the Welfare and Institutions Code or
similar aid provided by a charitable organization or a fraternal benefit
society as defined in Section 10990 of the Insurance Code, to the judg-
went debtor or for the benefit of the judgment debtor is not subject to
the enforcement of a money judgment. After payment, the aid is exempt.

Comment. Section 707.630 is based on former Sections 690.14 and
690,19, This section exempts local aid as well as federal aid adminis~
tered by the state pursuant to the Welfare and Institutions Code. See
also Welf. & Inst., Code § 10052 ("aid" defined).

Section 707.650 also expands the category of nongovernmental aid
that is exempt. Former Section 690.14 applied only to fraternal benefit
socleties.

277872
§ 707.660. Relocation benefits
707.660, Before payment, relocation benefits for displacement from

a dwelling actually owned or rented by the judgment debtor which are to
be paid by a public entity pursuant to Chapter 16 {commencing with
Section 7260) of Division 7 of Title 1 of the Government Code or the
Uniform Relocation Assistance and Real Property Acquisition Policies Act
of 1970, as amended, are not subject to the enforcement of a money
Judgment. After payment, such benefits are exempt.

Comment. Section 707.660 supersedes Sectiocn 690.8a. The last sen-
tence of this section requires the debtor to claim an exemption for such

benefits after payment, whereas under former law these benefits were
designated as exempt without filing a claim.
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8395
§ 707.670. Public employee's vacation credits

707.670. Before payment, vacation credits accumulated by a public

employge are not subject to the enforcement of a money judgment.

Comment. Section 707.670 continues the substance of a portion of
former Section 690,18(b).
27/823
§ 707.680, Licenses
707.680, Except as provided in Section 705.330, a licénse to

engage in any business, profession, or activity issued by a public
entity is not subject to the enforcement of a money judgment.

Comment, Sectlon 707.680 is derived from a portion of subdivision
. (e) of former Section 688 which precluded levy or sale on execution of
"1icenses issued by this state to engage in any business, profession, or
activity." See Section 705.330 (receiver to sell liquor license).

4457

§ 707.690, Cemetery plot

707.690. (a) As used in this section:

(1) "Cemetery"” has the meaning provided by Section 7003 of the

Health and Safety Code,

(2) "Family plot"™ is a plot which satisfies the requirements of
Section 8650 of the Health and Safety Code.

(3) "Plot" has the meaning provided by Section 7022 of the Health
and Safety Code.

(b} A family plot is not subject to the enforcement of a money
judgment.

{c) Except as provided in subdivision {(d), a cemetery plot for one
person 1s exempt.

(d) Land held for the purpose of sale or disposition as cemetery
plots or otherwise is not exempt.

(e) Notwithstanding subdivision {(b) of Section 707,140, property
dedicated as a cemetery by a cemetery authority 1s not subject to en-
forcement of a claim on a debt due from an individual ownmer of a ceme-

tery plot.

Comment. Section 707,690 supersedes portions of former Section
690,24 which provided an exemption for a cemetery lot not exceeding one-
quarter of an acre in size or, in the case of a religious or benevolent
association or corporation, five acres in size. Subdivision (b) recog-
nizes that family plots are inalienable. See Health & Saf, Code § 8650.
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Subdivision (c) exempts a cemetery lot for one person. See also Health
& Saf. Code § 8601 (spouse's vested right of interment). Subdivision
(d) continues the substance of the third paragraph of former Section
690,24, Subdivision (e) continues the substance of the fourth paragraph
of former Section 690.24, The portion of land containing graves of
human beings is not subject to enforcement of a money judgment. See
Peebler v. Danziger, 104 Cal. App.2d 491, 493, 231 P.2d 895, __ (1951).

3687217
Article 4, Dwelling Exemption

§ 707.810. Dwelling
707.810. As used in this article, "dwelling" means the home in

which the judgment debtor or the family of the judgment debtor actually
resides, including, but not limited to, the following:

(a) A house together with the outbuildings and the land upon which
they are situated.

(b} A mobilehome together with the outbuildings and the land upor
which they are situated.

(e} A waterborne vessel.

(d) A condominium, as defined in Section 783 of the Civil Code.

(e) A planned development, as defined in Section 11003 of the
Business and Professions Code.

(f) A stock cooperative, as defined in Section 11003.2 of the
Business and Professions Code.

{g) A community apartment project, as defined in Section 11004 of
the Business and Professions Code.

Comment. Section 707.8l0 supersedes the provisions of former law
pertaining toc the property that could be claimed to be exempt as a
homestead or dwelling. See former Civil Code § 1237 (declared home-
stead); former Code Civ. Proe. §§ 690.3 (housetrailer, mobilehome,
houseboat, boat, or other waterborne vessel), 690.31 (dwelling house).
Section 707.810 is intended to include all forms of property for which
an exemption could be claimed under former law and any other property in
which the judgment debtor or the judgment debtor's family actually
resides.

368/223
§ 707.820. Exempt interest in dwelling
707.820, (a) The interest of the judgment debtor in the dwelling

is exempt from enforcement of a money judgment iIn the amount provided by
this section, over and above liens ‘and encumbrances superior to the

judgment creditor's lien.
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(b) The amount of the dwelling exemption is fifty thousand dollars
{$50,000) for any of the following:

(1) A person who is living together with his or her spouse.

{29 A person 65 years of age or older.

(3) A person who is caring for or supporting a dependent in the
dwelling, _

(¢) The amount of the dwelling exemption is twenty-five thousand
dollars ($25,000) for a person other than one described in subdivision
(b). '

(d) Notwithstanding subdivision (b), the aggregate exemption of a
husband and wife in one dwelling may not exceed fifty thousand dollars
{550,000).

{(e) As used in paragraph (3) of subdivision (b), "dependent” means
one of the follewing persons:

(1) A minor child or minor grandchild of the judgment debtor or of
the judgment debtor's deceased spouse.

{2) The judgment debtor's brother or sister or a minor child of the
judgment debtor's deceased brother or sister.

{3) The father, mother, grandfather, or grandmother of the judgment
debtor or of the judgment debtor's deceased spouse.

(4) An unmarried relative described in this subdivision who has
attainéd the-age of majority and is unable to take care of or support
himself or herself.

Comment . Subdivision (a) of Section 707.820 supersedes the provi-
sions of former law that prescribed the nature of the judgment debtor's
interest which could be claimed as exempt. See former Civil Code
§§ 1237, 1237.5, 1238; former Code Civ. Proc. §§ 690.3, 690.31l. An
exemption may be claimed for any interest im a dwelling that the judg-
ment creditor may seek to apply to the satisfaction of a money judgment.
The provisions of former Civil Code Sections 1237 and 1238 that pre-
cluded the exemption of a lease with less than a 30-year term are not
continued. . .

The provisions in subdivisions (b), (c), and (d) pertaining to the
amount of the exemption supersede former Civil Code Section 1260 {de-
clared homestead) and former Code of Civil Procedure Section 690.3(a)
{mobilehome). See also former Section 690.31(a) {(automatic dwelling
exemption, incorporating former Civil Code § 1260}, The maximum exemp-
tion has been increased from 540,000 to $50,000 in subdivision (b). See
former Civil Code § 1260; former Code Civ. Proc. § 690.3. Paragraphs
{1) and (3) of subdivision (b) supersede former Civil Code Sections
1260(1) (declared homestead) and 1261(1) (defining "head of family"),
and former Code of Civil Procedure Sectionm 690.3(a)(l) (mobile home}.
Paragraph (2) of subdivision (b) continues the substance of a portion of
former Civil Code Sectiom 1260(2) (declared homestead) and former Code
of Civil Procedure Section 690.3(a)(2) (mobilehome), The coverage of
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the exemptions provided in subdivision (b} is essentially the same as
under former law except that "dependent" has been defined in subdivision
{e) to include the minor grandchild of a deceased spouse, who was omit-
ted by former law,

Subdivision (e} continues the substance of former Civil Code Sec-
tion 1260(3) and former Code of Civil Procedure Secticn 690.3(a)(3).

Subdivision (d) provides a limitation on the aggregate exemption
that may be claimed by a husband and wife in one dwelling. If a husband
and wife actually reside in different dwellings (see Section 707.810
defining "dwelling"™), each may claim the applicable exemption, regard-
less of whether they are legally separated or find it necessary or
convenient to maintain two dwellings for some other purpose such as
proximity to places of employment. If a husband and wife, one or both
of whom are 65 years of age or older, are living together, subdivision
(d) prevents them from claiming more than a $50,000 exemption 1in the
dwelling. If a husband or wife, both of whom are over 65, actually
reside in separate dwellings, however, they would each be able to claim
a $50,000 exemption under subdivision (b)(2).

Subdivision (e) continues the substance of former Civil Code Sec-
tion 1261(2) except that a judgment debtor who is caring for or support-
ing in the dwelling a mincr grandchild of a deceased spouse may qualify
for an exemption. See subdivision (b){3). Such persons were excluded
from former Civil Code Section 1261(2)(a) despite the inclusion of
grandparents of a deceased spouse in former Civil Code Section 1261(2){d).

38/882

§ 707.830, Exemption claim for personal property dwelling or lease
with legss than two years' term

707.830. If the judgment debtor's interest in a dwelling is

levied upon as personal property pursuant to Section 703,380 or is a
leasehold estate with an unexpired term of less than two years at the
time of levy, an exemption claim shall be made and determined as pro-
vided in Article 2 (commencing with Section 707.310).

Comment. Section 707.830 incorporates the general procedure for
claiming an exenmption provided by Sections 707.,310-707.410, This pro-
cedure applies where the property levied upon is not subject to the
delay of sale provision of Section 703.640(h) (120-day delay of notice
of sale of an interest In real property other than a leasehold estate
with an unexpired term of less than two years). Under former law, a
housetrailer, mobilehome, houseboat, boat, or other waterbormne vessel in
which the judgment debtor or the judgment debtor’s family actually
resided could be claimed as exempt in a similar manner. See former
Sections 690(a), 690.3, 690,50, This section also applies to claims of
exemption for certain mobilehomes that under former law would have been
determined as provided in former Section 690.31 (judgment creditor's
application for writ of execution on dwelling, including a mobilehome as
defined by Health & Saf. Code § 18008).

368/229
§ 707.840, Exemption procedure for real property dwelling
707.840. (a) If the judgment debtor's interest in a dwelling ig

levied upon pursuant to Section 703,310 as an interest in real property,
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other than a leasehold estate with an unexpired term of less than two
years at the time of levy, within 10 days after notice of levy is mailed
to the judgment debtor the judgment creditor shall apply to the court
for issuance of an order permitting sale of the dwelling. If the dwell-
ing i;’located in a county other than the county where the money judg-
ment was rendered, the judgment creditor shall apply to a court of
similar jurisdiction in the other<éounty or, if there is no court of
similar jurisdiction, to a court of higher jurisdiction, and shall file
an abstract of judgment in the form prescribed by Section 674 with the
clerk of the court where the application is filed.

{b) The application shall be verified, shall describe the dwelling,
and shall contain one or both of the following:

(1) A statement that the dwelling is not exempt and the reasons
therefor.

(2) A statement that, if the dwelling 1s exempt, its current value
exclusive of liens and encumbrances superior to the judgment crediter's
lien, exceeds the amount of the applicable exemption, and a2 statement of
the current value of the dwelling.

(c) The hearing on the judgment creditor's application shall be
held not later than 20 days after the application is filed. UNot later
than 10 days before the time set for the hearing, the judgment creditor
shall mail a.copy of the application to the judgment debtor and shall
serve a copy of the application on an occupant of the dwelling or, if
there isg no occupant present when service is attempted, leave a copy in
a conspicuous place at the dwelling. The judgment creditor shall file
proof of mailing and of service on an occupant with the court.

(d) At the hearing on the judgment creditor's application, the
judgment creditor has the burden of proof on the issue of whether the
current value of the dwelling exceeds the applicable exemption and the
judgment debtor has the burden of proof on the issue of entitlement to
the exemption.

(e) At the hearing the court shall determine by order whether the
dwelling is exempt, the amount of the exemption, and, if the dwelling is
exempt, whether its value exceeds the exempt amount and any liens and
encumbrances superior to the judgment creditor's lien. If the dwelling
may be sold, the court shall issue an order permitting sale. A copy of

the order shall be sent to the levying officer to whom the writ of
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execution is directed and to the clerk of the court that rendered the
judgment 1f different from the court issuing the order permitting sale,

(f) If the order permitting sale is denied, the levying officer
shall -¥elease the property from the lien of execution in the manner
provided by Section 703.240,

(g) If the judgment creditor.applies for an order permitting sale
pursuant to thils section within 12 wmonths after the denial of an order
permitting sale by such judgment creditor, the application shall include
a statement under oath alleging that a material change of circumstances
has affected the right to the exemption and shall set forth facts sup-
porting the allegation.

(h) If the judgment creditor’s application is filed in a county
other than the county where the judgment is entered, the judgment cred-
itor shall pay a filing fee of four dollars ($4) to a2 justice court or
six dollars ($6) to a superior or municipal court.

(i) The provisions of Sections 707.390 and 707.400 apply to pro-

ceedings under this section,

Comment. Section 707.840 supersedes several provisions of former
law for asserting and determining a homestead or dwelling exemption.

See former Civil Code §§ 1244-1254, 1258-1259, 1261,1, 1262-1265, 1266-
1269, 1300-1301, 1303-1304; former Code Civ. Proc. § 690.31(c)-(1i), (1)~
{p). This procedure applies where the sale of property levied upon is
subject to the delay provided by Section 703.640(h) (120-day delay of
notice of sale of an interest in real property other than a leasehold
estate with an unexpired term of less than two years). The procedure
for recording a homestead declaration formerly provided in Sections
1237-1304 of the Civil Code is not continued.

Subdivision {a} requires an application for an order permitting
sale of a dwelling levied upon as an interest in real property (other
than a leasehold estate with an unexpired term of less than two years),
whereas former Section 690.31{c) required the judgment creditor to apply
for issuance of a writ of execution, The provision concerning jurisdic-
tion of courts in counties other than where the judgment was rendered
supersedes the second sentence of former Section 690.31(c). The provi-
sion requiring the filing of an abstract of judgment if the application
is made in a county other than the county where the judgment was entered
continues the last paragraph of former Section 690.31(c).

Subdivision (b) is based on portions of former Sectiom 690.31(c).
Subdivision (b) does not, however, require the appointment of three ap-
praisers as was required by former law. See former Section 690.31(c)
{incorporating the provisions for determining value in former Civil Code
§§ 1237-1304). Note that the dwelling may not be sold on execution,
regardless of a determination by the court that its wvalue exceeds the
applicable exemption, if the amount bid at the sale is less than the
total of any superior liens that are regquired to be satisfied and the
amount of the applicable exemption of proceeds. See Secticns 703.740
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{(minimum bid at executicn sale), 707.850 (proceeds exemption). The
purpose of the appraisal is to permit the early release of the dwelling
from the lien of execution if it is determined that there is no excess
value. See subdivision (f).

‘Subdivision (c) is new, but continues some features of the pro-
cedure in former Section 690.31. ’

Subdivision (d) supersedes former Section 6$90.31(e).

Subdivision (e) supersedes the first paragraph of former Section
690.31(f). Note that the court is not required to determine the ap-
praised value of the property or the amount of any excess value, but
only whether or not its value is in excess of the exempt amount.

Subdivision (f) continues a portion of former Section 690.31(m)
(incorporating former Section 690.50(j)). Subdivision (g) continues the
substance of former Section 690.31(i). Subdivision (h) continues the
third paragraph of former Section 690.31(c]).

Subdivision (1) incorporates the provisions in the general exemp-
tion procedure pertaining to extension of time (Section 707.3%0) and
appeals (Section 707.400). This continues former Section 690.31(n) and
a portion of former Section 690.31(m) {incorporating former Section
690.50(1)).

368/231
§ 707.850. Exemption of dwelling proceeds

707.850. If the dwelling 1s woluntarily or involuntarily sold or
is damaged or destroyed, the proceeds of sale or of insurance or other
indemnification are exempt in the amount provided by Section 707.820 for
a period of six months after the sale, in the case of a voluntary sale,
or six months after the receipt of proceeds in all other cases.

Comment. Section 707.850 supersedes former Section 1257 of the

Civil Code and the first sentence of former Section 690.31(k) of the
Code of Civil Procedure.
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30/688

CHAPTER 8. ENFORCEMENT OF JUDGMENT FOR
POSSESSION OF PERSONAL PROPERTY

§ 708.T10. Issuance of writ of possession of personal property

708,110, (a) After the entry of a judgment for the possession of
personal property, a writ of possession of persconal property may be
issued by the attorney for the judgment creditor as an officer of the
court or shall be issued by the clerk of the court upon application of
the judgment creditor and directed to the levying officer in each county
where property sought to be levied upon is located.

(b) Writs of possession of personal property may be issued suc~
cessively until the judgment is satisfied, except that a new writ may
not be issued for a county until the expiration of 90 days after the
issuance of a prier writ for that county unless the prior writ was
earlier returned.

Comment. Section 708.110 is analogous to Section 703.120 relating
to writs of execution. It is based in part on former Sections 681 and
687 and supersedes a portion of former Section 684, Unlike prior law,
however, this section permits the judgment creditor's attorney to issue
writs as an officer of the court. See Section 703.120 and the Comment
thereto. Subdivision (b), providing for successive writs of possession,
is made necessary by the provisions of Section 708.160 concerning the
return of the writ.

30/687
§ 708.120, Contents of writ of possession of personal property

708.120, The writ of possession of personal property shall state
the date of 1ssuance, shall describe the property to be levied upon,
shall state its value, if specified in the judgment or a supplemental
order, and shall require the levying officer to whom it is directed to
enforce the judgment.

Comment. Section 708.120 prescribes the essential elements of a
writ of possession issued to enforce a judgment for the possession of
personal property. See also Sections 702.160(b) (Judicial Council au-
thority to prescribe form of writs), 702.540 (notation on writ of re-
guest for notice of sale), 708,130 (execution of writ), The value of
the property may not have been determined, such as where the property is
already in the custody of the levying officer pursuant to claim and
delivery proceedings. See Section 627; Webster v. Mountain Monmarch Gold
Mining Co., 6 Cal. App.2d 450, 454-55, 44 P.2d 646, ___ (1935).
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30/636

§ 708.130. Delivery and execution of writ of possession of personal
property _
708.130. (a) The judgment creditor shall deliver the writ of pos-

sessTon of personal property to the levying officer to whom the writ is
directed, together with written instructions. -

{b) The levying officer shall execute the writ by:

(1) Levying upon the property described in the writ and delivering
it to the judgment creditor.

(2} Satisfying in the same manner as under a writ of execution the
amount of costs and damages recovered in the judgment and accrued costs,
interest, and the levying officer's costs entered on the writ.

(3) If the property cannot be taken into custody, complying with
Section 708.150.

(c) The levying officer may not levy upon any property under the

writ after the expiration of 90 days from the date the writ was issued.

Comment. Subdivision (a) of Section 708.130 continnes the sub-
stance of prior law and is analogous to Section 703,140,

Subdivision {b) is derived from subdivision 4 of former Section 682
and former Sections 682.2 and 684.1. The manner of levy under subdi-
vision (b)(l) is prescribed in Section 708,140, A judgment enforceable
under this chapter is one that entitles the judgment creditor to spec-
ifiec property, i.e., the judgment creditor is not obligated to accept
merely the value of the property. Griffith v. Reddick, 41 Cal. App.
458, 461-62, 182 P. 984, _ (1919). The value of the property is
substituted where delivery is impossible. See Section 667; Drinkhouse
v. Van Ness, 202 Cal, 359, 374, 260 P, 869, __ (1927). See also Sec-
tion 708.150 (Jjudgment for possession satisfied as if money judgment).
The value of the property is generally alleged and determined in the
action. See Sections 627, 667; 3 B. Witkin, California Procedure Plead-
ing § 555, at 2197, § 563, at 2203-04 (2d ed. 1971); cf. Section 512.010
(allegation of value of property in claim and delivery proceedings).

The items recoverable under subdivision (b){2) may be satisfied from any
property of the judgment debtor which is subject to enforcement of a
money judgment. See Sectioms 707.120, 707.130, 707,150, The require~
ment of subdivision 4 of former Section 682 that costs and damages be
satisfied first from personal property and only then from real property
is not continued. "Damages™ includes any rents and profits recovered in
the judgment. The judgment creditor may also seek to satisfy costs and
damages by wage garmishment pursuant to Chapter 4 {(commencing with
Section 704.110) or by the special procedures provided by Chapter 5
(commencing with Section 705.110). See Section 702.110(a). The exemp-
tions provided by Chapter 7 (commencing with Sectiom 707.110) apply to
enforcement of the part of the judgment awarding costs and damages.

Subdivision (c) is the same as Section 703.140(c) {execution).
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31511
§ 708.140. Manner of levy
708.140. (a) Except as provided in subdivision {(b), property shall

be lewled upon under a writ of possession of personal property in the
same manner as under a writ of execution.

(b) Where the property which is the subject of the judgment is
levied upon: '

(1) The notice of levy prescribed by Section 703.150 need not
describe the property which 1is levied upon.

{2) The levying officer is not required to place a keeper in charge

of tangible personal property of a going business.

Comment. Section 708,140 supersedes former Section 684.1 which
incorporated the manner of levy under prejudgment writs of possession
provided by Section 514.010. Through its incorporation of the manner of
levy under a writ of execution, subdivision {a) of Section 708.140
continues the substance of much of prior law. See, e.g., Sections
703,170 (levy on property in private place), 703.320 {levy on tangible
personal property in judgment debtor's possession), 703.350 (levy on
tangible personal property in levying officer's custody), 703.380 (levy
on personal property used as dwelling), and the Comments thereto.
Subdivision (a) is a new provision permitting levy on property in the
hands of a person who is not a party to the action and is not the agent
of the judgment debtor.

Subdivision (b) provides exceptions to the general levy provisions
applicable when the writ of possession is sought to be enforced by
cbtaining possession of the property that is the subject of the judg-
ment. Paragraph (1} makes clear that the notice of levy need not de-
scribe the property to be seized because it is required to be described
in the writ of possession. Where a levy for costs or damages or for the
value of the property takes place under a writ of possession, however,
the notice of levy must describe the property levied upon. See Section
703.150 (contents of notice of levy). Paragraph (2) permits the immedi-
ate seizure of tangible personal propetty of a going business which is
the subject of the judgment. See Section 703.370 (keeper for business
property levied upon under writ of execution).

30/680
§ 708.150. Writ of possession of personal property unsatisfied

708.150. (a) If the property described in the writ of possession
of personal property cannct be taken into custody, the levying officer
shall make a demand upon the judgment debtor for the property. If the
property is not then obtained, the levying officer shall so state on the
face of the writ. Thereafter the judgment for the possession of the
property may be -enforced in the same manner as a money judgment for the

value of the property specified in the judgment or a supplemental order.
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{b) The writ may, under the circumstances described in subdivision

{(a), be treated as a writ of execution.

Comment. Section 708.150 generally continues former law and prac-
tice.,--See Section 667 and subdivision 4 of former Section 682; Mar-
shal's Manual of Procedure § 623.1 (n.d.); Cal. State Sheriffs' Ass'n,
Civil Procedural Manual 8.30-8.34 (1978). The judgment creditor.may
instruct the levying officer to levy on property of the judgment debtor
as if the writ of possegsion were a writ of execution issued pursuant to
Chapter 3 (commencing with Section 703,110). The creditor may alsc seek
to garnish the judgment debtor's wages pursuant to Chapter 4 (commencing
with Section 704.110) or may employ appropriate special procedures
pursuant to Chapter 5 (commencing with Section 705.110). See Section
702.110(a). The exemptions provided by Chapter 7 {commencing with
Section 707.110) apply to enforcement for the value of the property or
for costs and damages. The judgment creditor may obtain a writ of
execution where the writ of possession has expired or been returned. A
levy may be made under the writ of possession only during the first
90 days after its issuance. See Section 703.130(c).

30/679
§ 708.160. Return of writ of possession of personal property

708.160. The writ of possession of personal property is subject to

the return provisions of Sectiom 703,250 (return of writ of execution).

Comment. Section 708.160 is new. Prior statutory law did not ex-
plicitly provide for a return date in the case of a writ of possession
of personal property. See former Section 683, This section differs
from the rule in Magnaud v. Traeger, 66 Cal. App. 526, 530-31, 226 P.
990, _ (1924), where it was held that a writ of possession of real
property remained in force insofar as it directed the restitution of the
premises although it had expired insofar as it directed the levying
cfficer to levy on property to satisfy the part of the judgment awarding
damages. Under Section 708.130(c), the levying officer is authorized to
take the property to be delivered to the judgment creditor into custody
and to levy for costs and damages only during the first 90 days after
issuance,

30/678

§ 708.170, Issuance of order directing transfer

708.170, After entry of judgment for the possession of personal
property, whether or not a writ of possession of perscnal property has
been issued, the court may issue an order directing the judgment debtor
to transfer poésession of the property to the judgment creditor. The
order shall be personally served upon the judgment debtor and shall
contain a notice to the judgment debtor that failure to comply with the
order may subject the judgment debtor to being held in contempt ﬁf

court.
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Comment. Section 708,170 is based on a comparable provision appli-
cable before judgment. See Section 512,.070. This section makes clear
that the court has power to issue a "turnover" order directing the
judgment debtor te transfer possession to the judgment creditor. The
order_may be issued in lieu of or in addition teo a writ.

30/675
§ 708.180. Appointment of receiver

708.180. The court may appoint a receiver pursuant to Section

705.320 to enforce a judgment for the possession of personal property.

Comment. Section 708.180 is new. TFormer law did not specifically
authorize appointment of a receiver to enforce a judgment for the pos~
segsion of personal property. The appointment of a receiver is subject
to the general rules concerning the time within which judgment may be
enforced. See Section 702.210, Neither issuance nor return of a writ
of possession is a prerequisite to appointment of a recelver.

27/644

CHAPTER 9. ENFORCEMENT OF JUDGMENT FOR
POSSESSION OF REAL PROPERTY

§ 709.110. Issuance of writ of possession of real property

709.110, (a) After the entry of a judgment for the possession of
real property, a writ of possession of real property may be issued by
the attorney for the judgment creditor as an officer of the court or
shall be issued by the clerk of the court upon application of the judg-
ment creditor and directed to the levying officer in each county where
property sought to be levied upon is located. '

{b) Writs of possession of real property may be issued successively
until the judgment is satisfied except that a new writ may not be issued
for a county until the expiration of 90 days after the issuance of a
prior writ for that county unless the prior writ was earlier returned.

Comment. Section 709.110 is analogous to Section 703,120 relating
to writs of execution. It is based in part on former Sections 681 and
687 and supersedes a portion of former Section 684. Unlike prior law,
however, this section permits the judgment creditor's attorney to issue
writs as an officer of the court. See Section 703.120 and the Comment
thereto. Subdivision {a) authorizes issuance of writs of possession of
real property to more than one county; it will be a rare case, however,
in which a writ of possession of real property is needed in a county
other than where the judgment is entered. Subdivision (b), providing

for successive writs of possession, is made necessary by the provisicns
of Section 709.150 concerning the return of the writ.
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27/648
§ 709.120, Contents of writ of possession of real property

709.120. (a) The writ of possession of real property shall state
the date of issuance, shall describe the property to be levied upon, and
shall require the levying officer to whom it is directed to enforce the
judgment}

(b) The writ shall include statements that:

(1) If the property 1is not vacated within five days from the date
of service of a copy of the writ on the occupant or, if the copf of the
writ is posted, within five days from the date a copy of the writ is
mailed, the levying officer will remove the judgment debtor from the
property and place the judgment creditor in possession thereof.

{2) Personal property remaining on the real property after the
judgment creditor has been placed in possession will be sold or other-
wise disposed of in accordance with Section 1174 of the Code of Civil
Procedure unless the judgment debtor or other owner pays the judgment
creditor the reasonable cost of storage and takes possession of the
personal property not later than 15 days after the time the judgment
creditor takes possession of the real property.

Comment., Section 709.120 prescribes the essential elements of a
writ of possession issued to enforce a judgment for the possession of
real property. See also Section 702.160(b) (Judicial Council authority
to prescribe form of writs), 709.130 (executiom of writ).

Paragraph (1) of subdivision (b) is derived from the substantive
requirements formerly found in Section 1174(d) and is continued in
Section 709,130. Paragraph (2) makes applicable to all writs of posses-
sion of real property a feature formerly applicable only to writs served
on tenants in unlawful detainer actions pursuant to Section 1174(d).

See Section 709.140 (disposition of personal property).
13/617

§ 709.130. Delivery and execution of writ of possession of real

property _
709.130, (a) The judgment creditor shall deliver the writ of

possession of real property to the levying officer to whom the writ is
directed, together with written instructions.

{(b) The levying officer shall execute the writ by:

(1) Levying upon the property described in the writ and serving
upon an occupant or posting a copy qf the writ in the same manner as

upon levy under a writ of executlon pursuant to Section 703.310. If a
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copy of the writ is posted, the levying officer shall mail a copy of the
writ to the judgment debtor at the judgment debtor's business or res-
idence address last known to the judgment creditor or, if no such ad-
dress is known, to the address of the real property.

{2) Satisfying in the same manner as under a writ of execution the
amount of costs and damages recovered in the judgment, and acecrued
costs, interest, and the levying officer's costs entered on the writ,

{¢) If the judgment debtor does not vacate the real property within
five days after the date of service of a copy of the writ on the occu-
pant or, if a copy of the writ is posted, within five days after the
date a copy of the writ is mailed, the levying officer shall remove the
judgment debtor from the property and place the judgment creditor in
_possession.

(d) The levying officer may not levy upon any property under the

writ after the expiration of 90 days from the date the writ was issued.

Comment. Subdivisions (a)-(c) of Section 709.130 are derived from
provisions formerly contained in subdivision (d} of Sectiom 1174 relat-
ing to writs of restitution to enforce 2 judgment in an unlawful de-
tainer action after default in payment of rent. The authority to levy
under the writ of possession of real property in the same manner as
under a writ of execution to satisfy amounts awarded by the judgment and
various costs continues portions of subdivision 4 of former Section 682
and former Section 682.2, The items recoverable under subdivision
(b)(2) may be satisfied from any property of the judgment debtor which
is subject to enforcement of a money judgment. See Sections 707,120,
707.130, 707.150. The requirement of subdivision & of former Section
682 that costs and damages be satisfied first from personal property and
only then from real property is not continued. "Damages" includes any
rents and profits recovered in the judgment. The judgment creditor may
also seek to satisfy costs and damages by wage garnishment pursuant to
Chapter 4 (commencing with Section 704.110) or by the special procedures
provided by Chapter 5 (commencing with Section 705.110). See Section
702.110(a). The exenptions provided by Chapter 7 (commencing with
Section 707,110) apply to enforcement of the part of the judgment award-
ing costs and damages.

Subdivision (d) is the same as Section 703.140(c) {execution).

13/618
§ 709.140. Disposition of personal property

709.140. Personal property remaining on the premises after the
judgment creditor is placed in possession of the real property shall be
disposed of in the manner provided by subdivisions (e} to (m), inclu-
sive, of Seetion 1174. For this purpose, references in Section 1174 and

provisions incorporated by Section 1174 to the "landlord" shall be
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deemed to be references to the judgment creditor and references to the
"tenant" shall be deemed to be references to the judgment debtor.

Comment. Section 709.140 is new. This section makes the procedure
for disposition of persomal property remaining on the premises where a
tenant has vacated in an unlawful detainer actiom applicable to all
situations where personal property remains on the premises after a
judgment creditor has obtained pessession of the real property pursuant
to a writ of possession of real property,

157341
§ 709.150, Return of writ of possession of real property

709,150, The writ of possession of real property is subject to the

return provisions of Section 703,250 {return of writ of execution).

Comment. Section 709.150 is new. Prior statutory law did not
explicitly provide for the return of a writ of possession or of re-
stitution of real property. This section differs from the former rule
that a writ for the restitution of real property remained in force
beyond the 60~day limitation provided by former Section 683 insofar as
it directed the restitution of the premises although it had expired
insofar as it directed the levying officer to levy on property to sat-
isfy the part of the judgment awarding damages. See Magnaud v, Traeger,
66 Cal. App. 526, 530-21, 226 P. 990, {1924). Subdivision (a) of
Section 709.150 makes the 1ife of the writ of possession comparable to
that of the writ of execution. See Section 703,250 (return of writ of
execution}). See also Sectlon 708.160 (return of writ of possession of
personal property). Under Section 709.130(d), the levying officer is
authorized to levy upon real property for 90 days after issuance and
place the judgment creditor in possession of the real property up to one
year after its issuance before the writ must be returned.

127823
§ 709.160. Appeintment of receiver

709.160. The court may appoint a receiver as provided in Section

705.320 to enforce a judgment for the possession of real property.

Comment. Section 709.160 is new. Former law did not specifically
authorize appointment of a receiver to enforce a judgment for the pos—
session of real property. The appointment of a receiver is subject to
the general rules concerning the time within which judgment may be
enforced. See Sectiom 702,210, Weither issuance nor return of a writ
of possession is a prerequisite to appointment of a receiver.

-267-



§ 710.110
07/426

CHAPTER 10. ENFORCEMENT OF JUDGMENT
FOR SALE OF PROPERTY

§ 710.110., Issuance of writ of sale

;10.110. (a) After the entry of a judgment for the sale of real or
personal property, a writ of sale may be issued by the attorney for the
judgment creditor as an officer of the court or shall be issued by the
clerk of the court upon application of the judgment creditor and direct-—
ed to the levying officer in each county where property sought.to be
levied upon is located.

(b) Writs of sale may be issued successively until the judgment is
satisfied, except that a new writ of sale may not be issued for a county
until the expiration of 90 days after the issuance of a prior writ for

that county unless the prior writ was earlier returned.

Comment. Section 710,110 i1s analogous to Section 703,120 relating
to writs of execution. It is based in part on former Sections 681, 684,
and 687. Unlike prior law, however, this section permits the judgment
creditor's attorney to issue writs as an officer of the court. See
Section 703,120 and the Comment thereto. Subdivision (a) authorizes
issuance of writs of sale to more than one county; it will be a rare
case, however, in which a writ of sale for real property is needed in a
county other than that where the judgment is entered.

Subdivision (b), providing for successive writs of sale, is made
necessary by Section 703,250 (incorporated by Section 710.140) concern-
ing the return of the writ.

Under this chapter, judgments for the sale of real or parsonal
property are no longer enforced without resort to a writ of sale. The
judgment is not enforced through an order of sale as was formerly the
practice in some jurisdictioms. See Knapp v. Rose, 32 Cal.2d 5330, _ ,
197 p.2d 7, (1948). A levy 1s required in every case whereas under
former law no levy was required since the property was directed to be
sold by the judgment--a practice arising from distinctions between the
manner of enforcing common law judgments and equitable decrees. See
Southern Cal. Lumber Co. v. Ocean Beach Hotel Co., 94 Cal, 217, 222-24,
26 P. 627, _ (1892). The judgment may direct that a single parcel or
contiguous parcels of real property situated in two or more counties be
sold in one of the counties as if it were all 51tuated therein. See
Section 7256,

1 09/733
§ 710.120, Contents of writ of sale

710.120. The writ of sale shall state the date of issuance and the
material parts of the judgment for the sale of the real or personal
property, shall describe the property to be levied upon and sold, and

shall require the levying officer to whom it is directed to enforce the

Judgment.
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Comment. Section 710,120 prescribes the essential elements of a
writ of sale issued to enforce a judgment for the sale of real or per-
sonal property. See also Sections 702.160(b) (Judiclal Council author-

ity to prescribe form of writs), 710.130 (execution of writ). This
section supersedes a portion of former Section 684, The writ of sale
replaces the term "writ of enforcement"--a term frequently used by the
courts although it did mot appear inm prior statutes. See, e.g., Laubish
v. Roberde, 43 Cal.2d 702, ,» 277 P.2d 9, _ (1954); Knapp v. Rose,
32 Cal.2d 530, _ , 197 P.2d 7, _- (1948).

09/747
§ 710.130. Delivery and execution of writ of sale

+

710.130. (a) The judgment creditor shall deliver the writ of sale
to the levying officer t¢ whom the writ is directed, together with
written instructions.

(b) The levying officer shall execute the writ by:

(1) Levying upon the property described in the writ in the manner
prescribed for levy under a writ of execution.

(2) Giving notice and selling the property levied upon in the
manner prescribed for notice and sale under a writ of execution.

(3) Applying the proceeds of the sale in conformity with the judg-
ment.

(4) Except as otherwise provided in the judgment, satisfying in the
same manner as under a writ of execution the amount of costs, interest,
and the levying officer's costs entered on the writ.

(c) The levying officer may not levy upon any property under the
writ after the expiration of 90 days from the date the writ was 1ssued.

Comment. Subdivisions (a) and (b) of Section 710,130 generally
continue former law and practice regarding enforcement of a judgment for
the sale of real or personal property. See former Section 684. Subdi-
vigion (a) is amalogous to Section 703,140(a).

Paragraphs (1) and (2) of subdivision (b) of Section 710.130 incor-
porate the provisions for levy and sale under a writ of execution. See
Sections 703.310-703.770. Under former law, the manner of sale appears

to have been similar to that provided by subdivision (b). See Section
726 (foreclosure sale of real property by commissioner); Johnson v.

Tyrell, 77 Cal. App. 179, 182, 246 P. 140, (1926) {(foreclosure sale
of real property made in same manner as execution sales): Podrat wv.
Oberndorff, 207 Cal. 457, 459-60, 278 P. 1035, (1929) (foreclosure

sale of personal property under chattel mortgage made in same manner as
execution sale; personal property capable of manual delivery must be in
the possession of the officer to make a sale); Marshal's Manual of
Procedure §§ 452.1, 452.2 (n.d.); Cal, State Sheriffs' Ass'n, Civil
Procedural Manual 6.28 (1978). Section 710.130 changes the former
practice under which the judgment debtor was requested to bring petsonal
property to the sale and, if he refused, the judgment creditor had to
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bring a claim and delivery action. See Ely v. Williams, 6 Cal. App.
435, 457-58, 92 P, 393, _ (1907). Under paragraph (3), if the judg-
ment so directs, court costs, expenses of levy and sale, and attorney's
fees (where appropriate), are satisfied out of the proceeds of the sale
if the_property is security for such amounts. See, e.g., Section 726.
Paragraph (4) is a new provision based on Sections 708.130(b){2) and
709.130(b)(2), but recognizes that the property to be sold may by con-
tract be security for costs, in which case costs are paid out of the
proceeds of sale, and additional property may not be levied upon. See
Section 726. 1In appropriate cases, the items recoverable under this
paragraph may be satisfied from any property of the judgment debtor
which is subject to enforcement of a money judgment. See Sections
707.120, 707.130, 707.150. The judgment creditor may alsc seek to
garnish the judgment debtor's wages pursuant to Chapter 4 (commencing
with Section 704.110) or employ special procedures provided by Chapter
5 (commencing with Section 705.110). See Section 702.110(a). The
exemptions provided by Chapter 7 (commencing with Section 707.110) apply
in such cases.

Subdivision {¢) is the same as Section 703.140(c) (execution).

10/003
§ 710.140. Return of writ of sale

710.140. The writ of sale is subject to the return provisions of
Section 703,250 (return of writ of execution).

Comment. Section 710.140 is new. Prior statutory law did not pro-
vide for the return of a writ directing sale of specific property.

10/006

§ 710,150, Ofder directing transfer of property or documents by
defendant

710,150, (a) If a writ of sale is issued, the judgment creditor

may apply to the court ex parte, or on noticed motion if the court so
directs, for an order directing the judgment debtor to transfer to the
levying officer:

(1) Possession of the property which is to be sold where such
property is sought to be levied upon by taking it into custody.

(2} Possession of any documentary evidence of title to any property
which is to be sold. An order for the transfer of ﬁossession of docu-
mentary evidence of title issued pursuant to this paragraph may be
enforced by the levying officer when the property is taken into custody
or at any time thereafter.

{(b) The order shall be personally served upon the judgment debtor
and shall contain a notice to the judgment debtor that failure to
comply with the ﬁrder may subject ihe judgment debtor to being held in

contempt of court.

Comment. Section 710,150 is comparable to Section 703,210,

=270-



§ 710,160
10/008

§ 710,160, Appointment of receiver

710.160, The court may appoint a receiver as provided in Section

705.320 to enforce a judgment for the sale of real or personal property.

Comment. Section 710.150 makes clear that a receiver may be ap-
pointed to enforce a judgment for-the sale of real or personal property.
See also Sections 564-571, 705.320., Under former law, receivers were
not expressly authorized to enforce such judgments, i.e., to sell the
property. Cf. Section 726 (appointment of elisor or commissioner to
sell property at conclusion of forclosure action); Ramsey v. Furlott, 14
Cal. App.2d 145, 148, 57 P,2d 1007, (1936) (appointment of "re-
ceiver and commissioner” to gather property and sell it is in effect
appointment of commissioner). Receivers have been appointed at the
commencement of a foreclosure action and continued in possession until
sale. Boyd v. Benneyan, 204 Cal, 23, 25, 266 P, 278, {1928).

The appointment of a receiver is subject to the general rules con-
cerning the time within which judgment may be enforced. See Section
702,210,

15/642
CHAPTER 11, ENFORCEMENT OF JUDGMENT BY CONTEMPT

§ 711,110, Enforcement by contempt

711.110. A judgment requiring a persom to perform an act other
than the payment of money, the delivery of possession of property, or
the sale of property, or to refrain from performing an act, may be
enforced by'the power of the court to punish for contempt.

Comment. Section 711.110 supetrsedes a portion of former Section
684, See Sectioms 1209-1222 {(contempt).
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