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HMemorandum 77-78

Subject: Study 39,165 - Attachment (Unlawful Detainer Actions)

Is Attachment Available ig_ynlawful Detainer Actions?

The question has arisen whether attachment is available in an
unlawful detainer action where there is an incldental claim for rent,

Subdivision (a) of Section 433.010 of the Code of Civil Procedure

provides in part:

A i} ———— — — ————  ———"

for money, each of which is based upon a contract, expreas or
implied, where the total amount of such claim or claims is a fixed
or readily ascertainable amount not less than five hundred dollars
{5500} exclusive of costs, interests, and attorney's fees,

The question is whether an unlawful detainer action—-which is an action
for the summary recovery of possession of real property with incidental
award of unpaid rent to the time of judgment—-1is one described in the
language quoted above,

There is no doubt but that the Commission intended to permit an
attachment for unpaild rent in an unlawful detainer action. An express
decision to this effect 1s found in the February 1972 HMinutes. However,
it is not certain that this decision is clearly reflected in the stat-
ute,

Subdivision (d) of Section 483.010 provides that an attachment is
not precluded because other forms of relief are demanded in the action:

(d) An attachment may be issued pursuant to this section
whether or not other forms of relief are demanded.

The Legislative Counsel has concluded that an attachment may be
ispued in an unlawful detainer action. The opinion relies on statements
in Comments prepared by the Commission but fails to note that the state-
ments are included in the official Comments. A copy of the Legilslative
Counsel opinion 1s attached as Exhibic 1.

Should the Attachment Law Be Clarified?

The clarification could be accomplished by an amendment of Section

483.010 in the bill on the Attachment Law currently in preparation
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(relating to attachment of property subject to security interests). If
the Commisaion desires to clarify this matter, the following amendment

of Sectlon 483,010 is suggested:

§483.010. Cases in which attachment autherized

483.010. (2) Except as otherwise provided by statute, an
attachment may be 1ssued only in an action on a claim or claims for
noney, each of which is based upon a contract, express or implied,
where the total amount of such c¢laim or clajmg is a fixed or readily
ascertainable amount not less than five hundred dollars ($500)
exclusive of costs, interest, and attorney's fees.

{(b) An attachient may not be issued on a claim which is
secured by any Interest in real or personazl property arising from
agreement, statute, or other rule of law (including any mortgage or
deed of trust of realty, any security interest subject to Division
9 (commencing with Section 9101) of the Commercial Code, and any
statutery, common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so secured but,
without any act of the plaintiff or the person to whom the security
was given, such security has become valueless or has decreased in
value to less than the amount then owing on the claim, In which
event the amount for which such attachment may issue shall not
exceed the lesser of the amount of such decrease or the difference
between the value of the security and the amount then owing on the
claim, or (2) where the claim was secured by a nonconsensual possessory
lien but such lien has been relinquished by the surrender of the
possession of the property.

{c) If the action 1is against an individual, an attachment may
be 1ssued only on a claim which arises out of the conduct by the
individual of a trade, business, or profession. A4An attachment may
not be issued on 3 claim against an individual which is based on
the sale or lease of property, a2 license to use property, the
furnishing of services, or the loan of money where the property
sold or leased, or licensed for use, the services furnished, or the
money loaned was uced by the individual primarily for personal,
family, or household purposes.

(d) An attachment may be issued pursuant tu this sectionm
whether or not other forms of relief are demanded.

(e) If the requirements of this section are satisfied, an
attachment may be issued in an unlawful detainer action on a claim
for rent due and uapaid.

The Comment t¢ the section would polnt out in substance that sub-
division (e) appliec cnly to an incldental claim for nonpayment of rent
for premises leased for business purposes and Is intended to nullify the
potential effect of decisions holding that unlawful detainer actlons are
actions for recovery of nosaession, the claim for rent being incidental
to the main object. See, e.g., Markham v. Fralick, 2 Cal,2d 221, 227,
39 P.2d 804, 807 (1934).
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Reconsideration of Policy

The Commission may waat to review the use of attachment in unlawful
detainer actions and consider the manner in which attachment would
operate in unlawful detainer actions which are converted inte ordinary
¢ivil actions for damages for breach of a lease pursuant to Civil Lode
Section 1952.3 (1977 Cal, Stats,, Ch. 49, enacted on Commission recom-—
mendation}. A copy of Section 1952.3 is in Exhibit 2.

General principles governing amount for which attachment may be

issued, An attachment may be issued for the amount claimed by the
plaintiff's claim which is in a "fixed or readily ascertainable amount"
(Section 483.010(a)) less claims which would diminish the plaintiff's
recovery (Sectlon 484.020(a)). The "fixed or readily ascertainable
amount" standard continues prior law. The following language from Force
v. iart, 205 Cal. 670, 673, 272 P. 583 (1928) is frequently quoted in

the decisions:

It is a well-recognized rule of law in this state that an attach-
nent will 1ie upon a cause of action for damages for a breach of
contract where the damages are readily ascertainable by reference
to the contract and the basis of the computation of damages appears
to be reasonable and definite. The fact that the damages are
unliquidated is not determinative. But the contract sued on must
furnish a standard by which the amount due may be clearly ascer-
talned and there must exist a basis upon which the damages can be
determined by proof. [Citations omitted.]

In Greenebaum v, Smith, 51 Cal. App. 692, 694, 187 P. €75 {(1921), the

court held that

merely because the amount is uncertain, consisting of damages to be
proven at trial, is no reason why an attachment may not issue
where, as here, such damages are easily ascertainable according to
fixed standards supplied by the contract or the law acting upon it.
See also Bringas v. Sullivan, 126 Cal. App.2d 093, 698-702, 273 P.2d 336

(1954); Lewis v, Steifel, 98 Cal. App.2d 648, 650, 220 P.2d 769 (1950).

Amount of attachwent in unlawful detainer actions. Under former

Code of Civil Procedure Section 537, subd. & {(held unconstitutional in
Damazo v. MacIntyre, 26 Cal. App.3d 18, 102 Cal. BRptr. 699 (1972) on the
basis of Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 26 Cal.
Rptr. 709 (1971}), a writ of attachment could be 1ssued in an unlawful

detainer action by the clerk based upon an affidavit. The amount for
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which the writ was issued was the awount of "rent actually due and
payable ... for the premises sought to be recovered” as shown in the
verified complaint. Assuring that the lessor has not raken possession
before judgment, the lessor could recover the amount of unpaid rent
until the date of the trial, the findings, or the judgment. See

Roberts v. Redlich, 111 Cal. App.2d 566, 56%, 244 P.2d 933 (1952) and
cases cited. Prospective damages may not be recovered. Id. at 569-70;
Pfitzer v. Candeias, 53 Cal. App. 737, 740-41, 200 P. 439 (1921). While
it 1s possible to recover damages occasioned by the detainer and puni-
tive damages, In addition to rent, it would appear from the language of
former Code of Civil Procedure Section 537 subd. 4 that an attachment
could be issued only for the amount of unpaid rent up until the probable
time of judgment (presumably plus costs and interest), subject to the
qualification that the lessee is not liable for rent after the lessor
has entered the premises for his own benefit. BSee Garfinkle v. Montgomery,
113 Cal. App.2d 149, 153, 2438 P.2d 52 (1952).

Under the Attachment Law, the amount of the attachment would not he
specifically limited to rent. Alrhough prospective damages would not be
recoverable {(unless the action is converted into an ordinary civil
action), costs and attorney's fees otherwise recoverable may be included
in the amount of the attachment pursuant to Section 482.110 and pre-
sumably, other types of damages could be included if the plaintiff
satisfies the "fixed or readily ascertainable’ standard of Section
483,010,

Amount of attachment in ordimary civil action for damages for

breach of lease. The lessor should be able to obtain a writ of at-

tachment for the amount of damages under the standards set forth in
Civil Code Sectlon 1951.2 (applicable to leases executed after June 30,
1971}. See Exhibit 2.

Amount of attachment where unlawful detainer action converted into

ordinary civil action. If the lessre delivers possession of the prop-

erty to the lessor before judgment, the action Lecomes an ordinary civil
actlon in which the lessor may amend the complaint to recover damages
not recoverable in the unlawful detainer proceeding, See Civil Code

Section 1952.3 in Exhibir 2. If new claims are made, the lessor will
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have to amend the application for the right to attach order and writ of
attachment in order teo be able to attach a greater amount of property.
The Attachment Law does not specifically provide for the situation where
the complaint upon which the attachment is lssued has been amended. The
additional writs procedures assume that a new writ is needed which
describes different property, but that the original right to attach
order is sufficient. Under former law, which alse ignored the situation
of an amended complaint providing a different basis for attachment, it
was held that the attachment affidavit could be amended to the same
extent as a complaint and that a new ground for attachment may be sub-
stituted by way of anendment soc long as it is based upon the same trans-
action. Peninsula Properties Co., Ltd. v. County of Santa Cruz, 34
Cal.2d 626, 631, 213 P,2d 489 (1930). This principle should apply
equally under the Attachment Law.

Usefulness of attachment in unlawful detainer actions. We do not

know how often attachment was used in unlawful detainer actioms in pre-
Randone days. Its use has, like all attachment, been greatly limited
since the enactment of the noticed hearing requirements (other than in
extraordinary circumstances) and the restriction of domestic attachment
to commercial situations. VWhere the unlawful detainer action proceeds
very quickly, there would pot be time for issuance of a writ of attach-
ment pursuant to the noticed hearing procedures. However, it is likely
that the unlawful detainer situation satisfies the grounds for issuance
of an ex parte writ--e.g., that there is a danger that property sought
to be attached would be concealed or that other circumstances exist
showing that great or irreparable injury would result if the matter were

delayed to be heard on notice. See Section 485.010. <Lonsequently,

attachment should still be of some use in commercial cases.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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October 20, 1977

John H. DeMoully

California Law Revision Commission
Stanford Law School

Stanford, Callf. %4305

Dear Mr, DeMoully:

1t is my understanding that ihe Law Heviston Commission is
interested in a recent opivion preecared for me by the Office of
Legialative Counsel on the mubject of sittochments and uvnlawiul

detainers. Enclesed iz 2 copy for vour initermation and analysis.

I would appreciate vour insights especlally should there bo
a need for remedial leglselation.

Sincerely,

Paui B. @grpenter
Senator -~ 37th District

pPaC: EWb

Enclosure
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Honorable Paul B. Carpenter : e WG e
160G N, Broadway AN
Suite 550 '

Santa Ana, CA 92706

RECEIVED
Attachment: Unlawful Detainer - #1622%
. DY A7 wm

Dear Senator Carpenter: L
RS0

QUESTION
May ah attachment be issued, consistent with

the provisions of Section 483,010 of the Code of Civil

Procedure, in an action for an unlawful detainer where

there 1s an incidental claeim for nonpayment of rent for

commercial premises leased for business purposes?

OPINION

An attachment may be issued, consistent with the
provisiocns of Section 483.010 of the Code of Civil Procedure,
in an action for an unlawful detainer where there is an in-
cidental claim for nonpayment of rent for commerclal premises
leaged for business purposes.

ANALYBIS
Section 483,010 of the Code of Civil Procedure*

defines the claims which are subject to the provisional
remedy of attachment, as fcllows:

* All esectilon references are o0 the Ceode of Civil
Procedure.
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Honorable Paul B, Carpenter -~ p. 2 =~ #1622§

"(a) Except as otherwise provided

by statute, an attachment may be issued only
in an action on a claim or claims for money,
each of which 1s based upon a contract, ex-
press or implied, where the total amount of
such claim or claimg is a fixed or readily
ascertainable amount not less than five
hundred dollars (5500) exclusive of costs,

interest, and attorney's fees.

"{b} An attachment may not be issued
on a claim which is secured by any interest
in real or personal property arising from
agreement, statute, or other rule of law
(including any morigage or deed of trust of
realty, any security lnterest subject to
Division 9 {(commencing with Section 9101} of
the Commercial Code, and any statutory, com-
mon law, or eguitable lien). However, an
attachment may be issued (1) where the rlaim
was originally so secured but, without any
act of the plaintiif or the person to whom
the security was given, such security has
become valueless or has decreased in value
to less than the amount then owing on the
claim, in which event the amount for which
such attachment may issue shall not exceed
the lesser of the amount of such decrease or
the difference between the walue of the
security and the amount then owing on the
claim, or (2) where the claim was secured by
a nonconsensual possessory lien but such lien
has been relinguished by the surrender of the
possession of the property.

“{c} If the action is against an indi-
vidual, an attachment may be issued only on a
claim which arises out of the conduct by the
individual of a trade, business, or profession.
An attachment may not be issuved on a claim '

. against an individual which is based on the
sale or lease of property, a licenze to use
property, the furnishing of services, or the
loan of money where the property sold or leased,
or licensed for use, the services furnished,
or the money loaned was used by the individual
primarily for personal, family, or hcusehuld
purposes.



Honorable Paul B, Caorpenisr - p. 3 - $16229

"{d} An attachwent may he issued pur=-
suant to this section whether or not olher
forms cf relief are demanded." (Emphasis
added.)}

Thus, oxcept as otherwise provided by statute,
before an attachment may be issued, there must be a claim
for money and the c¢laim must be based upon a contract,

The reguirement of a claim based upon a contract,
as expressed in subdivision {a) of Section 483.010, is
susceptible of at least two ronstructions, each of which
would result in opposite concliusions, in the context of the
question which is the subkject of this opinien. In this
connection, the portion of Section 483,010 omphasized above
by underlincation could be construed as requiring that the
underlying cause of action include a claim for money based
upon a contract or regquiring that the underlying cause of
action be based in contract.

1f Section 483.010 vequired the underlying cause
of action to be based in contract, an atiachment may not bo
issued in an action for uniawful detainer. An action for
unlawful detainer is one for recovery of poqqession of
property and is not a contract acltion (see Sec. 1i6l,
C.C.P.: see alsg, Witkin, California Procedure, Vol. 2,
p. 19552}, While an actien for unlawful detainer has char-
acteristics of a contract action, as, for example, by sceking
termination of a lease and recovery of rent, the main
purpose is the recovery of possession (Witkin, California
Procedure, Vel. 3, p. 21l64; Morkham v. Fralick, 2 Cal. 2d
221, 226-227}. Thus, if an attachmeni may bnfy be issued
properly in actions bascd upon a contract, an attachment
could not properly be issued in an action for uniawful
detainer.

ion, in our opinion, is not

However, sugh caust it
‘ tew of the history behind

the proper cone, especla
Section 483.030.

In this regard, until 1972, former Section 537
expressly provided for the izsuance ol an attachment in an
action for unlawful detainer where 1t appeared from the
verified complaint that rent was actually due and payable
from the defendant to the plaintiff for the premises sought
to be recovered in the action. 1In 1272, {(Ch. 550, Stats.
1972) such Section %37 was repealed, following the case of

“.E5w



Honorable Paul B. Carpenter - p. 4 - 16229

Randone v. Appellate Department, 5 Cal. 3d 536 which declared
the statute unconstitutional as being in violation of due
process reguirements. In its place, Section 537.1 was added
to the Code of Civil Procedure. Section 537.1 deleted
express reference to unlawful detainer actions and all other
actions as the categocries of actions in which an attachment
properly could be issued and, instead, provided that an
attachment could be issued if, among other requirements, the
action was based upon the lease of real property. In other
words, the underlying theory of a cause of action no longer
controlled the issuance cof an order of attachment. Such
langtage in Section 537.1, in our opinion, was sufficlently
hroad to permit an attachment to be issued in unlawful
detainer cases.

In 1973, the California Law Revision Commission
published a tentative recommendation relating to prejudgment
attachment, In the commission’s comment pertaining to
Section 483.010, {Reports, Recommendations and Studies,
{1972-1973) Cal. Law Rev. Comm., Vol. 11, page 5682}, the
commission expressly indicated that Section 483.010, as it
read in the tentative recommendation, was intended to encompass
each of the situations described in the pertinent portion of
Section 537.1. Further, the commission stated that the term
"eontract® includes a lease of real property.

In other words, an attachment would be permissible
in actions based on a lease of real property. Since the
language of subdivision (d) of the section as guoted above,
was part of the recommendations, {i.e., an attachment may
issue whether or not other forme of relief are demanded), we
think that an attachment would lie in an unlawful detainer
action in the case at hand (see Ch. 1516, Stats. 13974).

The official coumment to the actual recommendation
of the commigsion relating teo revision of the attachment
law {Reports, Recommendations and Studies, Cal. Law Rev.
Comm., (1975))} containg no similar indication of intent, or
the lack of i+, although the pertinent language in Section ‘
483.010 is couched in terms substantially the same as in the
earlier tentetive draft {see Ch. 437, Stats. 1976). However,
noneé of the cases or publications which contain a discussion
of the legislation concerning attachment expressly or impliedly
indicate that attachment is unavailable in an action for
unlawful detainer (see, e.g., Great American Ins. Co. v.
National Health Services, Inc., 62 Cal. App. 3d 785; Ehaw,

- -



Honorable Paul B. Corpenter - . 5 - #16229

Hooker & Co. v. Haisman, 59 Cal. App. 3d 262; Gill v.
DeSanz, 52 Cal. App. 34 457; Advance Transformer Co. v.
PEe

Supericr Court, 44 Cal. & 34 127 Comment, 4 Pacific Law
Journal 146). This fact, tegether with the historical
inclusion of unlawful detainecr asctions as among those in

which an attachment may be issued, and the plausible construction
of the term "contract" asz relating to a claim for money,
irrespective of the thevry or nature of the underlying cause

of action, rather than to the theory or nature of the underlying
cause of acgtion, and the language of the commission in its
tentative draft, would, in our opinion, persuade a court to
construe Section 463,010 az regulring that there bhe a ciaim

for money based upon a contract in connection with any
particular ecause of action. Thus, it would be permissible

wnder Scction 4B83.010 to permit an atlachment in an action

for unlawful detainer where, ancillary to such action, there

is an incldental claim fox nonpayment of rent for commercial
premises leased for business purposes.

with the undoerliving

rf

Such conclusion is consistend
policy of the 1372 Ecgiﬁlation which formed the basi
structure of the existing law, to permit creditors; in a
situation where & buslness ig failing and ite managers
refuse to recognize or acknowledne the inoevitable Fallure of
the business, to attach assets of the business to prevent
further dissipation {see Memoranduam in Support of S.8. Ho.
1048, printed as an appendix to RBill v, Do Hanz, supra, at
pp. 469-474).

[T ""

We note that the molti-voelume treatise entitied
California Real Estate Law & Fractice (Tohnson & Moskovitz)

expresses the same conclusion (Vol. 7, Sec. 210.511.

Accordingly, in ouvr opinion an attachment may be
issued, consistent with the provisions of Section dﬁg‘“iﬂ,
in an action for an unlawful detainey wheve there is an
incidental claim for nonpayment cof rent for commercial
premises leased for business purposes.

Very truly yours,

Bion M. Grewory
Legisliative Counsel

:{-}}' s .f_. . \ ?/-

e Javin Dickerson
Ieputy Ledgislative Counsel-

Cop:pfb

- £. ——
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Memorandum 77-78 EYHTRIT 2 #39.165

§ 1981.2 'Termimatlon of iense; remedy of leasor

(&) Except a8 othorwiee provided In Section 10814, (f & lessee nf rea
property hreaches the lease and sbhandots the properiy before the etud of the
term or If hie pight to possesaiean 18 termingted by the lesaor becauss of &
bresch of the lemes, the lense termingtan. Upon such terminetion, the lesser
tnay rocovet Trom the losson:

(1} The worth #! the tiny of awerd af 1) mlpn!d ront which hiﬂ been
earned at ihe time of teymination;

{2} The worth 8t the tine of sward of the amotnt by which the unpald
rent which would have been carned after terminution until the iime of
award excecds the smount of such rentsl Joss that the lessce proves could
have boon reavonably avolded

(%} Bubject in mubdlvlsion (¢}, the wm;h at the time of oward of the
amount by which the unpald rent for the balance of the term after the ilme
of awsrd excoeds the amount of such rental loas that the lessee proves could
be ressonably avofded; and

{4) Auy other amoust neecspary o compensseie the lesnor for sif the det-
riment proximately crused by (ke leswee’y failuke te perform his obligationa
under the fense o which iv the ordinary course of things would his Hkely to
result therefeom.

(b} The *“worth at the {hue of awerd" of the smounts referred do o par-
agraphs (1) and (2) of sebdivinioi {a) s eoraputed by sdowing interest at
such lawtul raie an nay be specified in the lesse or, f no auch rate 13 epeci-
fled 1n the lense, 8t the lepal rats, The worth ni the time of gward of the
amount referrid to In pavapraph {23 of subdivision (8) is computoed by dis-
countting such emetnt at the discount rate of the Federnl Reserve Bank of
Han Prancisco at the time of pwscd plus 1 pareent.

(¢} The lessor may recover damiges gbder pacagravh (3) of aub&iﬂq:r‘n
(n) enly if:

(1) The leare provides that the damages ke may recover fnlude the
worth &b ihe timw of awerd of the gmount by which the unpaid rent for the
beianoe of thy fermt after the time of swurd, or for sny shorter perlod of

time apeeificd In the jesse, srvends the amnuns of such rental loss for the
ertne period thed the lexaee proves rottld be mannaba}r avolded; op

(8) Tho fessor relet the tropetty peine to the time of awdrd and proves
that in reletting the property e suted yeassuably and {n & good-faith effort
to mitizate the damages, but the recovery of dimages under thls paragraph
18 stbject to any Imitaticne specf2Hed i he leass,

td} Efforis by the lessor to wmitigate the damapes veused by the lessee’s
breach of the loese do uut waivo the lossoe’s vigh! Lo recover damsges under
this mection. .

(a) Nothing in this section affecia the tight of the leusor under & luase
of real property to ludemniftestion for lsbliity arising prior to the terml.
natlon of the leese for personet Injurdies or proverty damage where the foaso
provides for aush tndemali Moation,

N



BEL. 2. Section 195000 I added in the Clvld Code, 16 veud: —
1952.3,

55 Bxevpk e penvided (oo aubidieistons thy and (e, i the Beesar beiiga an kol
detahiioe proviediiyr s bossessibon of e foperty e ne foigor b lesin boenwse fos-
wewtBtn of tHie grspecty Bois beeiz delteerndl to fie kot bolure trbel oe, B e s no
trisl, hetore Dbt 3 ettereld, e cnae beesines 1 ecdinary eivl! aerlon b which:

)y The kenr miny obbnda asy reef o wipiel e b emitted, focfudiog, where np-
piteahde, tedlel mittiorized by Reetton I8ATE Bal, H the Teasor suoks to reepver dam.
wgeews dlescelbod B praraplt 041 of saboticisban 5 of Bectiia 19552 o aiy other dam-
ages ngt reesverpfide i6 the amfawtal detebos proceedbgg, The fecsgr ahall tiest
aiesred the ol guiestinny b Seetien 4730 ap 35 ab the Cuale o Civil Procodate so
thnt possesslon of tiue property B e Jiger g ko sl do ateds no olalin For seeh
dieghaizes pmd mbiil woeve o coty o T mosetibed esvgdaiot on s defetdaat i i
MW TAktCY 6 8 eopre oF B sl el original conulsing s eepved
SRy T defenrdant mag, by anprepeinb sleadines oy oamendinealtr o pleadiegs,
roek iy tlHeimabive rethel, shet nasort #M defeneed, to witleh beo iy entl o, whethet
o fiest (e Bewsare Dt geenaeteelosd Ul eramnptaelind o bt eeialivisbon (x of Seetion J20.30 of
the Code o Clvll Preovetiurn does cob opdy suless, nfter detverlivg porsessdon of the
proporly o the lessor, the defordant o fes o eroseopmploink or (3 {Hes 60 abswor
or gt amended aiswer i reseee booab nisohiked coplibg Fled pursesst to pata-
grrily 61},
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