#30.300 9/28/77
Hemorandum 77-68
Subject: Study 30.300 - Guardianship-Conservatorship Revision {Court
Supervision of Guardian or Conservator of the Estate)

At the September 1977 meeting, the Commission directed the staff to
prepare a memorandum with additional background concerning the extent
and manner of court supervision over the exercise of powers and the
performance of duties by a guardian or conservator of the estate. The
Commission was also interested in how this problem is treated in analo-
gous statutes such as the Independent Administration of Estates Act
{(Prob. Code §§ 591-591.7).

Existing Guardiamship~Conservatorship Scheme

Under Division 4 (guardianship) of the Probate Code, a guardian of
the estate may sometimes act without court approval, but most acts
require specific court approval. Table 1 on page 2 of this memorandum
lists various actlons and indicates whether court approval Is required
under existing law.

Under existing conservatorship law, the difficulty in determining
whether court approval is required is because, in most situations, both
Section 1852 (incorporation by reference of general powers of guardian
of estate) and Sectlon 1853 (additional powers which court may grant}
apnly. In such a case, the question is whether the listing of a power
in Section 1853 (additional powers) supersedes a similar general power
which a guardian of the estate may exercise without court approval.
There 1s a conflict of authority on this point. Compare Olson v. United
States, 437 F.2d 981, 985 (Ct. Cl. 1971), with Place v. Tremt, 27 Cal.
App.3d 526, 530, 103 Cal, Rptr. 841, __ (1972).



TABLE 1
COURT SUPERVISION UNDER EXISTING GUARDIANSHIP~-CONSERVATORSHIP LaAW

Guardian- Court Analogous Court
ship approval Conservator-  approval

Guardian's Power/Duty: section: required? ahip section: required?
Pay ward's debts 1501 Yo 1858 Ao
Collect debts due to ward 1501 o 1853 ?
Give discharge to ward's debtor 1501 Yes 1853 Yes
Represent ward in actions 1501 No 1853 ?
Pay wage claims 1501a Ho 1853 ?
Support ward & family 1502 Ho 1855 No
Use ward's income though ward

has parents living 1504 Yes 1857 Yes
Prosecute partition action 1506 Yes*® 1853 Yes
Apree to partition 1506 Yes 1853 Yes
Defend partition action 1508 Ho 1853 ?
Dedicate property to public agemcy 1515 Yes 1853 Yes
Dedicate easements 1515 Yes 1853 Yes
Accept deed in lieu of foreclosure  1513.5 Yes 1853 Yes
Give proxies to vote stock 1517 o 1853 ?
Vote stock 1517 No 1853 ?
Walve notice of or consent to

meeting of shareholders 1517 Ho {no specific provision)
Maintain minor's insurance 1518 Yes (not applicable to adults)
Sell or encumber property to

support ward and family 1530 Yes 1853 Yes
Compromise suits and claims 1530a Yes 1853 Yes
Modify obligations owed to ward 1530a Yes 1853 Yes
Borrow money without security

to 1mprove property 1533 Ho 1853 ?
Borrow money with security to

improve property 1533, 1534a Yes 1853 Yes
Convey property subject to

preexisting contract 1537 Yes 1853 Yes
Convey property claimed by

another 1537.5 Yes 1853 Yes
Make agreements concerning

mining claims 1533 Yes 1853 Yes
Execute lease for less than a

year at 5250/mo. or less or

month to month lease 1538.6 No 1853 ?
Exchange property 1540 Yes 1853 Yes
Pay surplus income to next of kin i558 Yes 1856 Yes
Pay ward's funeral expenses 1560 Yes {no specific provision)

(* Approval may be cobtained ex parte. Prob. Code § 1506.)
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Court Supervision Under Independent Adminlstration of Estates Act
The Independent Administration of Hotates Act (Prob. Code §§ 59i-

591.7) was enacted to provide an optional procedure for estate adminis-

tration which would eliminate much of the court supervision normally
required, 7 B. Witkin, Summary'cf Celifornis Law, Wille and Probate

§ 443A, at 61 (8th ed. Supp. 1976). The executor or administrator must
petition the court for authority to proceed under the act, potice must

be given, and any person interested in the estate may appear and object
to the granting of such euthority. Prob. Code § 591.1.

Under the act, there are three categories of powers for the purpose
of court supervieion. First, there are powers which the executor or
administrator may exercise without court supervizion. Thewe are listed
in Probate Code Sectlon 591.6. Second, there are powers which the
executor or admioistrator may exercise without court supervision only {if
advice of the proposed action has been given to the persons affected and
no objection has been msde. These are listed In Probate Code Section
591.3. Finally, certain powers were considered ton importsnt to be
safely left to unsupervised action {7 B, Witkin, supra § 443F, at 65),
and these may not be exercised without court authorization or confirmae-
tion., These are listed in Probate Code Secticn 591.2.

The powers which may be exercised under Frohate CZode Section 591.6

*

without court supervislon are as followa:

(a) To munsge, copired, conver, dlvide, exelbmge, paviitlon, and by set for eash
or on credbt; to kense Tor any putpese, bnehaling explernliog for apd eehaval of
gRrB, oll, or otlier mwigerals: booenter bdo cominmtty ofl foeses,

(b) To lnvest and velpvest sumey of the estate e fepoatic b ks angd Dixtied
agvipgs wnd loan assoctntion seeetnts asd fo dreot vitignétans of the Cuited
Htates tnalitring Bot laier ki obe sear fvom the date of Doeesbmmenb or eeluyost-
ment; to Iavest aodd refsvest wny 8Urikiod monnys inoals Bamle le gny masiney pro-
vlded by the will,

) To borvow ;{0 plees, pepluee, reses ar oxtond dey SRechirales Gpelit Any
properiy {n the estate,

(d} 1o nbandon worltlileas pusets or oy 1niavst Pherein,

N () To mate srilnoary g extroctdIREY  régsinrs or dberntiong o lwtldisgs or
wther property.

{0 o vote o security, in persan or by grepernd or Phaied veas

L]

(R) T aclt or exewdse gtock sdlseriplbon or eomneraion

th To hold o sectivity [ toe waaee of a0 neninge o v Faran witheut dis
cloptire of the esteate, so tluid G fo ihe sienrliy Cabelivery, laat the
exeentor or adididsirator Iy Hable Fue winy sol of e sendime e coeiortion with the
geclrkty wo held, )

th o lnsuve the pawris of the cufate gponsi s o5 Toss o2 tie execrlol
or pdmintytrator ngalne=t Hability with resuieet to fided aoersag

) To nllow, pay, pojocl, comlest and ewproziise ans cfebm by or sgoinst the
entete by rompramise ; te releass, DL whele o B sacl, oy clnlim ijonging fo b
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entite to the exteit thot 1he elelin s eoestlectde: o fostliute, sompronise and
defend actlobs st procrodings.

(k) T pay taxes, Rascssmentr, aml niber espenses tnenrted e the pallpction, care
and pdmintateation of tle estalo,

{f} To continie the operntlon of the deerent s Misliicay fo such cxtent 2y he simil
deetn to W for the best interest of e eitnte g fhose ingereatod thoeebi,

(mj To pay n reusonable Timily nllowsroe fap o poriod ot te sxeced 12 onths,

The powers which may be exercised tnder Probate Code Section 591.3
without court supervision if edvice of the proposed action has been
glven are as follows:

() Helllog or exclinnglog pursonal property. cxovpt for sceuritlos sokd upon sn
eatabliwicd wtock o bl exchangs wid ol hot asseta roforred to i Heottong 770 and
T when seld for cnsh.

th} Leasing real property for noterin i pxecsz of ane year if the wiil sothorizos
or dircels the porsonnl reprosentative to epde property.

{e} Kuterbig into any contreet, other thon o jease of teal proporty, hot to be pet-
fortiied within twa yents,

. ) Plontluaing for o peried of more thun slx menths frem the date of apyobut-
ment o€ the executor or ndiministrator of an vulveneperntod buslnrss or vesture in
wiilch the deemdent woe etgupged or whileh wns wholly or partly owned by Uhe dere-
dent nl Lhe thime of hiv dealls, or the sale or Jnestporation of auch bsalloss,

fe) 'IThe Thet paypiment of, or aty Inereass In tle paywents of, & fatolly allownnee,

{1} lnventing funds of the estate, oxepit depositing tunda in bauks and nvesilong
I dnsired sevings shd Iosk puseclatlon acectats, nad in diteet obligabions of the
Unilted States maturing ot later than obe yon fream the duic of lovestinout of
relnvestment,

The powers which may be exercised only with court supervieion sse
¥

prescribed 1n Probate Code Bection 591.2 are as follows:

{8} 8ale or cxehnnips of sl property swiidoce sob Isdlvidntlly or as & adt with
perwonal proporty.

() Alvwanes pf exeesitos™ epld adibei= ralors eraminsboin god stEorkes's foes,

te) Bettlement of neeosnnth;gs,

(d) Contintied paynent of o family aBowaper for g period in exeena of tachve (12}
monthe,

e} Pretiminary pud fluel distriltions and direhmrge.

() Hotrowing mmiey oF excedtlng & fuatipaen af desd of ra or slvig atlier go-
olrity.

(g) Leaslig wny resl propeesy b 1P the wipi diws dob sethilze o direcd the
prraenal tepresentative {6 legse propctly, g 60 the rortal exoepds Twva hurdred
fitty dollars (3273} per wmonsth il ibe dere oxopotls one year,

(h) Comntethig n eontreact ctlored) f0lc by the decedenl 1o concey el ae personud
property.

() Dotermdnttg third ety clabng o vend aad pevsons] praporty 3 the goeedent
dind {1 posaesslon of, or lioiding tite to, stk pesnerie, ar determiniag decodend s
clalmy to repl or persatal projeerty e fo 0F posseasion of whicl ks held by nandbaor.



Court Supervision of Conservatore Umdey Uniform Probate Code

The scheme under the Uniform Probate Lode is to give the conserva-
tor {equivalent to guardian or conservater of the estate under Califor-
nia law) very broad powers which may be exerciged without notice and
without court authorization or comnfirmation. See Uniform Probate Code
§§ 5-424, 5-425. These powers may also be szither enlarged or restricted
by the court. Id. § 5-426. The State Bsr published a report in 1973
which was critical of the Uniform Frobate Uode approach, saying: "The
Californias approach is move consisient with the priuclple of allowing
the conservator to exercise power:z reasonchly related to the eatate of
the protected person than is the approach of the UPC glving the f{duci-
ary absolute powera to deal with the property of the estate without
court order.” State Bar of Californis, The Unitorm Probate Code:
Analysis and Critique 179 (1973).

Section 5~425 of the Uniform Probate Code provides that a consetva-
tor "may expend or dlstribute {ncome ot pciacipal of the estate without
Court authovization or confirmation for the aupport, education, care ot
benefit of the protectsd person and his dependents,” and sets forth
guiding principles.

Bection 5-424 of ithe Uniforn Probate Code provideg that a conserva~
tor "has power without Court authorization or cnnfirmatgpn, to invest

and reinvest funds of the estate ag would & trustee,' and, "acting

reagenably in efforts to asccompliel the purpese for which he wass ap-

pointed,”" to do the foliowing:

(1) collect, hold ami retain susets of the estave including
land in another stata, until, in kis judpment, disposition of
the assets shouid be made, and the assets may be rotained
even though they include ar osgat tn which he s porsonaily
interested;

(£) receive additlons Lo the estatey

(8} continne or parileipute in the operetion of any
business or other enierprise;

{4) sequire an undivided interest in an csiate asset in
which the conservator, in sny fiduciery capscliy, holds an
undivided interesi;

{B) invest and reinveat estute sesets in aceomlance with
stthsection (b): ’

(6) deposit estate funds in ¢ benk inchuding & bank
operated by the conservator;
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(7) mequire or dispose of an estale sswel including land in
another atate for cash or on eredil, at public or private
sale; and to manage, develop, linprove, exchange, partition,
change the character of, or sbandon an estate asset for a
term within or extending beyond the term of the
conservatorship in comection with the exercise of any
power vested In the conservator;

(8) make ordinary or extreurdinary repairs or alterations
in buildings or other structures, to demolish any im-
provements, to raze exlsting or erect new parly walls or
buildings; :

(9) subdivide, develop, or dedicate land to public use; to
make or obtain the vacation of plats and adjust boundaries;
to adjust differences in valustion on exchange or to
partifion by giving or recelving constderationsf and to
dedicate easemcnts to public use without consideration;

(10) enter for any purpese into a1 lease as lessor or lessee
with or without option to purchase or renew for a term
within or extending beyond the term of the conser-
vatorship;

(11) enter Into a lease or arrangement for exploration
and retnoval of minerals or other nafural resources or enter
into a pooling or unitizatien agreement

(12} grant an option involving digposition of an estate
asset, to take an option for the aequisition of any reset;

(13) vole a security, in person or by general or Hmited
proxy; .

(14) pay calls, mssessments, and any other sums charge-
able or aceruing against or on sccount of securities;

. (15) sell or exercise siock subseripilon or conversion

rights; to consent, directly or through a committee or other
agent, to the reorganization, conwolidation, merger, dis-
solution, or liguidation of & corporation or other business
enterprise;

{(18) hold a sccurity in the name of & nominee or in other

form without disclosure of the rouservatorship so that title
" to the security may pass by delivery, but the conservator is
liable for any act of the nominee in connection with the
stock so held;

(17} insure the nssets of the estate ageinst damage or
loas, and the conservatur aguinsi liahility with respect to
third persons,

(18) borrow money to be repaid from estele assets or
otherwise; to advance mioney for the protection of the
estale or the protected person, and for all expenses, losses,
and liability sustained in the adminisiralinn of the estate or
because of the holding or owaership of any estate assels
and the conservaior has a llen on the eslate aa against the
protected person for advances so fiade;
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{19) pay or contest any claim; to seitle & clalm by or
against the cstete or the protected person by compromise,
arbitration, nr otherwiss; and to rolease, in whole or In
part, any clalm belonging to the eslate Lo the extent that
the claim is uncoliectibile;

(20) pay laxes, Aassessmients, compensation of the con-
servator, and other expenses incurred in the collection, care,
administration and proiection of the estale;

{21) allocate itemr of Income nr expense lo elther estate
jncome or principal, as provided by law, including creation
of reserves out of income for depreciation, obsolescence, or
smortization, or for depletion in mineral or timber prop-
eriles;

{22} pay any sum distributable (e o protected porson or a
dependent of the person who i3 & minor or incompelent,
without linbility {o the conservator, by paying the sum to
the distributee or by naying the sum for the use of the
distributee cither to his guardinn or if noie, to a relative or
other person with enstody of his person; -

(23) employ persons, including atiorneys, auditors, In-
vestment advisors, or agenis, cven though they are
associated with the conservaior o advise or assisit him in
the performance of his sdministrative duties; to act upon
their recommendation without independent investigation;
and instead of acting personally, to employ one or more
sgents o perform any act of administeation, whether ot
not discretlonary;

(24) prosecute or defend aclions, ciaims or proccedings in
any jurisdiction for the pretection of estate assets*and of
the conservator in the perfortnance of his dutivg; and

{28} execute and deliver all instruments which  will
accomplish or facilitate the excicise of the pewoers vested in
the conservator.

Policy Options
A plan entalling minimmm court supervisioo might be adopted along

the lines of the Uniform Prubate Code with all powars exercisable by a
guardian or couservator nf the estzle witheut court approval unless the
court limits the powers. The staff recomrends against such sn approach.
It is too radical a deperture from Califcoraia law, hse been critized by
the State Bar, and does not provide aufficient safeguards where major
actione are concerned.

At the other extreme, the Commnisgion might adopt & plan entailing

maximum court supervision along the lines of exlsting law (see Table !
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infra) with court approval required (either before or after the fact) of
all but the most routine transactions. Such a plan has the disadvantage
of being costly to the estate.

The baest balance between the need to minimize the cost of the
proceeding and the need to provide some supervision of major actiomns can
probably be achieved by a hybrid plan., A plan requiring court approval
of transactions involving more than a specified dollar amount or per-
centage of estate value would require difficult valuations in many
cases. The staff believes that a scheme adapted from the Independent
Administration of Estates Act would make it possible tc provide clear
rules. All powers could be categorized intc one of three groups: (1)
those considered too drastic or important to be exercised without court
supervision (e.g., sales of real property or long term leases), (2)
those in an intermediate class exercisable without court supervision if
advice of proposed action 1s given to interested persons and no objec-
tion is interposed, and (3) routine matters which ought to be conducted
without court supervision (e.g., bank deposits, payment of taxes, and
defense of actions). Possibly also the court could be given discretion
to shift powers from one category to another. Cf, Prob. Code § 1853
(additional powers}.

Respectfully submitted,

Robert J, Murphy III
Staff Counsel



