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Memorandum 77-58

Subject: Study 63.70 - Evidence of Market Value (Results of Question-
naire Concerning Admissibility of Sales to Public Agencies)

Background
A sale of property to a condemnor may not be used in an eminent

domain proceeding for purposes of valuing that property or any other
property. Evidence Code Section 822(a) provides:
B22. Notwithstanding the provisions of Sections Bl4 to 821,

the following matter is inadmissible as evidence and 18 not a
proper basis for an opinion as to the value of the property:

(a) The price or other terms and circumstances of an acqui-
sition of property or a property interest if the acquisition was
for a public use for which the property could have been taken by
eminent domain.

The reasons for this rule are stated in the Commission's 1960 recom~
mendation relating to evidence in eminent domain proceedings:

Sales to persons that could have acquired the property by
condemnation for the use for which 1t was acquired should be ex-
cluded from consideration on the i1ssue of value. Such a sale does
not involve a willing buver and a willing seller. The costs, risks
and delays of litigation are factors that often affect the ultimate
price. Moreover, sales to condemnors often involve partial tak-
ings. 1In such cases valld comparisons are made more difficult
because of the difficulty in allocating the compensation between
the value of the part taken and the severance damage or benefit to
the remainder. These sales, therefore, are not sales in the "open
market" and should not be considered in a determination of market
value. [3 Cal. L. Revision Comm'n Reports A-7 (1961).]

In the 1977 legislative session, Assemblyman Calvo introduced a
bill to make sales to condemncrs admissible if the sales were consum-
mated before adoption of a resolution of necessity and if the sales do
not constitute more than half of the sales relied upeon as the basis for
an opinion. See Assembly Bill 1166 (Calvo 1977}, attached as Exhibit 1
{pink). Assemblyman Calvo referred the bill to the Commission for com-
ment; as a result of the referral, the Commission has undertaken a re-
view of Evidence Code Section 822(a).

In July, the Commission distributed a questionnaire concerning Sec-
tion 822(a) to persons on its evidence, eminent domain, and inverse con-
demnation mailing lists. We have received the responses attached as Ex-
hibit 2 (vellow). The function of this memorandum 1s to analyze the

responses received and present the staff's conclusions.
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Analysis
We were pleasantly surprised with the quality of the responses re~

ceived. They are uniformly thoughtful and constructive. The responses
are brief and to the point and stould be read carefully. Because of the
variety of views expressed, the staff will not attempt to summarize all
views In this memorandum. Rather, the staff will point out the major
common themes that appeared Iin the responses. Once agaln, the staff
stresses that all responses should be read because they contain a vari-
ety of unique and well-thought-out positions.

Of the 34 responses recelved, 19 favored some change in the rule
precluding any evidence of a sale to a condemnor and 15 were opposed to
any change. This split did not follow lines of property owner vs.
condemnor. Property owner representatives were 5 for change and 5
opposed to change. Condemnor representatives were 6 for change and 5
opposed to change. Persons who represent both property owners and
condemnors were 4 for change and 3 opposed to change. Other persons {a
law professor, a judge, two appraisers, and a student) were 4 for
change and 1 opposed to change.

A common theme among persons opposed to change is that acquisitions
by persons having eminent domain power are coerced and not open market
transactions, therefor yielding a sale price that is usually lower than
market value. See, e.g., Gaut (representative of both property owners
and condemnors--p.3), Allen (Santa Barbara County Counsel--p.31),
Baggott {property owner representative--p.32), Kingsley (judge--p.38),
Desmond (property owner representative--p.52), Denitz (Tishman Realty--
p.54).

A common theme among persons favoring admissibility of sales to
condemnors is that sales to condemnors create and are part of the market
and should not be ignored; they are facts that will aid the trier of
fact and, hence, should be admissible and given such weight as the
circumstances of the case merit., See, e.g., Quigley (property owner
representative--p.13}, Faw {professor--p.20), Keiser {(League of Cali~
fornia Cities-~-p.23), Pollock (representative of both property owners
and condemnors--p,37}, Brooks (representative of condemnors--p.39). A
number of persons, in fact, point out that sales to condemnors may be

the only relevant market that exists, hence to admit them is essential.
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See, e.g., Phleger (property owner representative——p.17), Roberts (Los
Angeles City Attorney--p.25), Kaplan (Sacramento Municipal Utility
Dist~-p.40), Claesgens (property owner representative--p.51).

Quite a few respondents state that it 1s a misconception that sales
to condemnors tend to be low: Due to federal and state relocation
requirements and falr acquisition policies, and due to other factors
such as political and social influence, the price 1s as likely (or more
likely) to be above market value as it is to be below market value,
depending on the project. See, e.g. Hemmings (property owner repre-
gsentative--p.l), Dankert (representative of both property owners and
condemnora--p.6), Sherman (State Public Works Board--p.2B), Betts (ap-
praiser--p.34), Rogers {representative or both property owners and
condemnors--p. 43}, Epstein (property owner representative--p.45),
Hackett (Napa County Counsel--p.46), Claesgens (property owner repre-
sentative—-p.51).

From the assumption that sales to condemnors may be high, low, or
in between, the respondents arrive at an astounding variety of opinions
as to whether the sales should be admissible. Some believe they should
be admissible because they are no better or worse than any other sales
and should be treated accordingly. See, e.g., Faw (professor——p.19),
Pollock (representative of both property owners and public agencles--
p.37), Hackett (Napa County Counsel--p.46). Others believe they should
be admilssible subject to limitatilons to prevent abuse, such as require-
ments that the sale be free of coercion, that it be related to appraised
value, that it falrly reflect market wvalue, that there be inadequate
market transactions, that it be admissible by the property owner but not
the condemnor, and the like. See, e.g., Hemmings (property owner repre-
sentative~-p.l}, Dankert (representative of both propety owners and
condemnors~-p.6}), Bogart {representative of both property owners and
condemnots-~p.10), Radford (property owmer representative--p.l15), Bolger
{Federal Highway Administration--p.19), Scharf (Los Angeles Clty At~
torney-~p.27), Reach (appraiser—-p.55). On the other hand, some believe
that the sales should be inadmissible because they are prejudicial to
the condemnor if high and to the property owner if low. See, e.g.,
Sherman (State Public Works Board--p.28), Epstein (property owner repre-
sentative-~p.45). And others believe that the sales should be inadmis-

sible because the fact of admissibility will cause the condemnor to make
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low settlements in all cases or to delay or defer settlements. See,
e.g., Endeman (representative of both property owners and condemnors--
p.12), Sullivan (property owner representative——p.36), Fairman (Depart-
ment of Transportion--p.4l), Rogers (representative of both property

owners and condemnors--p.43}.

Conclusions

The questionnalres reveal that persons knowledgeable in the eminent
domain field differ radically on both the facts relating to condemnor
acqulsitions and on the need for and appropriate limitations on admis-
sibility of the acquisitions. Whether sales to condemnors tend to be
high, low, in between, or erratic appears to be in dispute.

Proponents of the admlssibility of sales to public agencies stress
the need for relevant sales data. Whlle a few would place no limita-
tions on admissibility other than the generally applicable regquirements
of comparability, most offer limitatlons of some sort to protect against
prejudice resulting from unduly high or low sales., Some of the limita-
tions offered by the respondents, the staff belleves, are impractical:
They would require difficult preliminary fact findings by the court that
would only confuse and prolong the trial. These include requirements
that the sales falrly reflect market value, that the sales are voluntary
and that the buver and seller were both willing and satisfied with the
sale price, that there was no compulsion or coercion caused by the
threat of emlnent domain.

Other limitations offered that are of a more mechanical nature,
and hence that the staff believes would be more adequate, include:

{1) No sales allowed if made after adoption of resolutlon of neces-
sity or filing of complaint. This is one feature of Assemblyman Calvo's
bill, and is subscribed to by a number of the commentators. The staff
believes that this limitation is clearly appropriate since the coercive
effect of the eminent domain power would be most forcibly felt at the
time the proceeding was commencing.

{2) Sales allowed only if reasonably related to the appraisal made
by a public agency pursuant to the falr acquisition policies. This

would help assure that the sales used are neither unreasonably high nor

unreascnably low.



{3) Sales permitted only if there is a shortage of market data of
private sales. This would limit use of the sales to cases where they
are necessary. Assemblyman Calve's bill takes the opposite approach-~
sales to condemnors would be admissible only where at least half the
other sales used are private sales, thereby providing a check on the
accuracy of the public sales.

(4) Sales to condemnors admissible only by property owner. While
this would have the virtue of precluding a condemnor from using unduly
low acquisitions, it would have the vice of permitting the property
owner to pick and choose among unduly high acquisitions. This 1s par-
ticularly unfair where a2 condemnor gets stuck with an unduly high price

paid by some other public agency.

(5) Only sales to the present condemnor admissible. While this
rule would preclude an agency getting stung by another agency that
offered unduly high prices, it would have the unwanted effect of slowing
down settlements by the condemnor for fear it would make a mistake early
in the project and be stuck with high prices all the way through. This
last point led several commentators to the opposite limitation: Only
sales to condemnors other than the present condemmor, or projects other
than the present project, admissible,

(6) Sales inadmissible in partial takes. While this limitation
appears self-evident (see analysis by Commisaion, above), at least one
of the respondents argued that it 1s precisely in the partial take
situation that sales to condemnors are most needed since partial take
private sales are very rare.

The staff believes that any or all of the limitations listed above
might be appropriate limitations on the admissibility of sales to public
agencles, In fact the listing only includes the most commonly mentioned
limitations, and the staff would be happy to explore in a future memo-~
randum these and some of the less commonly mentioned limitations, 1f the
Commission determines that this is a desirable approach.

However, the staff is convinced that sales to condemnors should
not be admissible at all. A number of respondents made the telling
point that admissibility of sales will have a stifling effect on the
public agency's willingness to settle at a generous price. The point is

well put by several of the respondents:
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If the price paid by agencies was admissible they would be
reluctant to settle for more than their approved appraisal for fear
the price would be used against them in trials of other properties
in the area. [Endeman--representative of both property owners and
condemnors—p.12, ]

I believe this will discourage condemnors from making reason-~
ably early acquisitions for fear of their later effect. [Sul-
livan--property owner representative--p.36.]

Admission of such sales tends to have a chilling effect on
settlements since the agency may be reluctant to settle with one
ovner 1f there 1s even a remote chance that the terms of that
settlement could be used against it in subsequent litigation.
[Fairman--Department of Transportation--p,4&l.]

Condenning agencles under the present statute are not only
protected but encouraged to settle litigation, and are insulated
against objections by other affected condemning agencles since the
settlements made are not legally "precedent' for other acquisi-
tions. [Rogers--representative of both property owners and con-
demnors——p.43. ]

The staff is convinced that, as a matter of poliey, it is better to
preclude what might be good evidence in order to further the ability and
willingness of the parties to reach an early and fair settlement. We
know from previous studies in eminent domain that only a fraction of
acquisitions for public use ever reach trial as eminent proceedings
(even among proceedings actually filed, fewer than seven percent are
resolved by contested trial). The staff does not belleve that it is
right to trade off an intangible benefit {the abllity to introduce sales
to condemnors) in the comparatively few cases in which it might prove

useful against the general adverse effect on all persons who have

property acquired for public use,

Regspectfully submitted,

Nathanlel Sterling
Assistant Executive Secretary



Memorandum 77-58 #63.70
EXHIBIT 1

f CALIFORNIA LEGISLATURE—1977.78 REGULAR SESSION

| ASSEMBLY BILL .~ No. 1166

— ——
————

Introduced by Assemblyman Calvo

March 29, 1977

REFERRED TO COMMITTEE ON JUDICIARY )

An act to amend Section 822 of the Evidence Code, relatin
to eminent domain. .

o ' LEGISLATIVE COUNSELS DIGEST _ _

AB 1166, as introduced, Calvo {Jud.). Eminent domain:
evidence. ' o

Existing law muokes inadmissible as evidence and an im-
proper basis for an opinion as to the value of property in
eminent domain and inverse condemnation proceeds the

~ price or other terms and circumstances of an acquisition of
property or a property interest if the acquisition was for a
public use for which the property could have been taken by
eminent domain.

This bill would make the foregoing evidence of an acquisi-
tion inadmissible and an improper basis for an opinion as to
the value of property in eminent domain and inverse con-
demnation proceedings only il the acquisition was one for
which the governing body of a public entity seeking to con-
demn such property had adopted a resolution of necessity or
the acquisition was one for which, prior to July 1, 1976, a
complaint had been filed commencing a condemnation pro-
ceeding. The bill would make admissible as evidence and a
proper basis for an opinion as to value the price or other terms
and circumstances of an acquisition or acquisitions of prop-

~erty or a property interest for a public use if the acquisition
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AB 1166 e

or acquisitions represent not more than one-half of the nupy,
ber of acquisitions offered by a party to the action for admi,,
sion as evidence and as a basis for an opinion of value.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 822 of the Evidence Code is
amended to read:

822. Notwithstanding the provisions of Sections 814 to
821, the following matter is inadmissible as evidence and

“is not a proper basis for an opinion as to the value of

property: _

{a) The price or other terms and circumstances of an
acquisition of property or a property interest if the
acquisition was for a public use for which the property

"could have been taken by eminent dewmain: dormain and

for which the governing body of the public entity
proposing to acquire the property had adopted a
resolution of necessity pursuant to Article 2
(commencing with Section 1245210) of Chapter 4 of
Title 7 of the Code of Cyvil Procedure or, prior to July 1,
1976, had filed a complaint in the superior court pursuant
to Section 1243 of the Code of Civil Procedure.

{b) The price at which an offer or option to purchase
or lease the property or property interest being valued or
any other property was made, or the price at which such
property or interest was optioned, offered, or listed for
sale or lease, except that an option, offer, or listing may
be introduced by a party as an admission of another party
to the proceeding; but nothing in this subdivision permits
an admission to be used as direct evidence upon any
matter that may be shown only by opinion evidence
under Section §13. ' .

(c) The value of any propetty or property interest @5
assessed for taxation purposes, but nothing 1 this
subdivision prohibits the consideration of f'u‘.llldl or
estimated taxes for the purpose of determining the
reasonable net rental value attributable 1o the property
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or property interest being valued.

(d} An opinion as to the value of any property or
property interest other than that being valued.

(e) The influence upon the value of the property or
property interest being valued of any noncompensable
items of value, damage, or injury.

(f} The capitalized value of the income or rentat from
any property or property interest other than that being
valued.

(8) The price or other terms and circumstances of an
acquisition or acquisitions of property or a property
interest for a public use by any party to the action if such
acquisttion or acquisitions represent not more than
one-half the number of acquisitions offered for admission

by such party as evidence and as & basis for an opinion.
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Charles L. Hemmings.

Barton C. Gaut . .
Thomas B. Adams. .
Thomas M. Dankert.
Peter D. Bogart. .
Ronald L. Endeman.
Michael J. Quigley
Farl A. Radford. .
Atherton Phleger .
Robert J. Bolger .
Duane L. Faw ., . .
Ralph R. Kuchler .
William H. Kelser.
Norman L. Roberts.
Robert L. Scharf .
Thomas F. Sherman.
William R. Allen .
Thomas G. Baggot .
Richard M, Betts .
Roger M. Sullivan,
Jotm P, Pollock. .
Robert Kingaley. .
James 5. Brooks. .
David S. Kaplan. .
Norval Pairmen . .
John D. Rogers . .
Pauline Epatein. .
Stephen W. Hackett
Wanda Underhill. .

Charles A. Claesgens

Richard F. Desmond
Ronald P. Denitz .
C. 8. Reach. . . .

EXHIBIT 2
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QUESTICNJALRE

PLEASE RETURW COUPLETED QUESTIONWAIRE TO: California Law Revision Com~
mission, Stanfovrd Law School, Stanford, CA 343G5.

Your name COX, CUMMINS & LAMPHERE, A Professional Corporation

Address Court and Mellus Streets - P.0O. Box 111

1.

2.

3.

Martinez, California 94553

We
¥ generally represent (check the one that best describes your prac-
tice)

Condemning agencles
Private property owners XX

Both condemning apencies and private property owmers
Other (describe briefly)

very rarely

Do you believe that any change should be made in subdivision (a) of
Section 822 of the Evidence Code? {Answer 'Yes" or "No") Yes

Please elaborate on your answer to question 2.

1f you answered question 2 "Mo," please state your reasons for
your answer below. Also, assuminp that sales te condemnors are to
be made admissible, state any limitations to such admiseibility you
recommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasons you recommend such
change. If your recommended coanpe includes limitatfons ovn the
admigsibility of sales to condemnors, atate the supporting reasons
for your rccommendations in that regard.,

You may use the back of this sheet and additional sheets for
your answer 1f necessary.

As presently worded, the price paid for any negotiated
acquisition of property is inadmissible, because any-
property can be taken by a public agency or public utility
for a public use.

A public agency's right of way agent whose task 1s to acquire
about ten small separate ownerships cvan offer a low price,
and small owners are not in a financial position to contest
these offers.

The same or another public agency acguiring nearby comparable
property at.a later date may want to argue that these are
Ycomparables". Any experienced condemnation lawyer could
easily ward off the. effect of such an offer.

Where large ownerships and defense aitorneys are involved,

we have found to ocur dismay that agencies of the State of
California in particular, argue on the basis of the prescnt
§822{a) that evidence of negotiated sales prices of
comparable properties in the project are inadmissible.

This hurts. See Government Code Section 7275,

{SEE OVER) -./--




to read:

It seems to us that a fair solution is to amend §822(a)

"{a) The price or other terms and circumstances

of an acquisition of property or a property

interest for a public use when the price paid does not
fairly reflect market value.

"The court in makihg'this determination may consider
whether the acquiring public agency has fully
complied with Government Code Sections 7267.2 and
7267.5."

TR . .. . v, . .
[ R ' . 1 i MR

COX, CUMMINS & LAMPHERE
A Professional Corporatjion

gl e M.7,Q_

““ve 1w a. =, - Charles L. Hemmgings S
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QUESTIDNNALRE

PLEASE RETURi COUPLCTED QUESTIOHSAIRE 10: California Law Revision Con-
mission, Stanford Law School, Stanford, CA 94305,

Your name Barton C. Gaut of BEST. BEST & KRIEGER

Address 4200 Oranpe Street
| Riverside, California 92502

1. I generally represent (check the one that best describes yout prac-
tice) . .

Condemning agencies ¥

Private property owners X

HBoth condemning agencies and private property owners
Other (Jescribe brlefly)

2. Do you believe that any clhanpe stould be made in subdivision (a) of
Section 822 of the Evidence Cade? (Answer "Yes" or "No") No

3. Please elaborate on your answer to question 2.

If you anewered question 2 "No," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yes," pleasc state below the
apecific chanpe vou recommend and the reasons you recomaend such
change. If your recommended change includes limitations on the
admissibility of sales to condemmors, state the supportinn reasons
for your recommendations in that regard.

You may use the back of this sheet and additional sheeta for
your answer 1f necessary.




3. My reasons for believing no change should be made

in Evidence Code Section 822(a):

(a) Regardless of the limitations placed
upon admissibility of‘the price and terms of
acquisitions b} public entities, there will
be inadequate protection afforded to the
- property owner. Every negotiation or trans-
action between a public agency and a private
owner is conducted with both parties' knowledge
that the acquisition can ultimately be compelled.
Accordingly, no conditions can be placed upon
the use of such evidence which would overcome that:

. overriding factor,

(b) I believe there can be no conditions
placed upon the introduction of evidence of
public acquisition which would overcome the .

problems referred to above.

O
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QUESTLONJATRE

PLEASE RETURI{ COMPLETED QUESTIONHALIRE TO: California Law Revision Com—

mission, Stanford Law School, Stanford, CTA 44305,

Your name

THOMAS B. ADAMS

Address P.O. BOX 1h2

1.

2.

3.

San Mateo, CA 94401

1 generally represent (check . the one that best describes your prac-
tice)

Condemning agencies

Private property owners
. -Both condemning agencies and private propetty owners X

Other {describe briefly)

Do you.believe that any change should be made in subdivision (a) of
Section 822 of the Evidence Code? (Answer "Yes" or "io") Yes

Please elaborate on your answer to question 2,

If you answered question 2 "No,'" please state your reasons for

your dnswer below. Also, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibility you
recommend and the supporting recasons for your recommendations in
that regard.

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasons you recommend such
change. If your recommended change includes limitations on the
admissibility of sales to condemnors, state the supportinz reasons
for your recommendations in that regard,

You may use the back of this sheet and additional sheets for
your answer if necessary.

All parties should be treated fairly and equally and
therefore settlement for one party should be the same for another
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QUESTIONNAIRE

PLEASE RETUR!I COMPLETED QUESTIONWAIRE 10: California Law Revision Com—
miseion, Stanford lLaw Schoel, Stanford,-CA 44305.

L {
Your name (\\{ q-,;) /@% ﬂ .
Address g4 . ;z%}f V27
S

1. 1 generally represent {(check the one that best describes your prac-
tice) ' ;

Condemning agencles
Private property owners
Both condemning agencies and private property cwners

Other (describe briefly}

2. Do you believe that any change should be made in gubdivision {a) of
Section 822 of the Evidence Code? (Answer "Yes" or "No') %%‘E:f

3, Please elaborate on your answer to question 2,

1f you answered question 2 "No," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasons you fecommend such
change. 1f your recommended change includes iimitatlons on the
admissibility ef males to condemnors, state the supporting reasons
for your recommendationa in that regard.

You may use the back of this sheet and additional sheets for
your answer if necessary. _

Sa AU /f/*”"““ ot ) Al !




Tkamas M. Dankert {BOS} ma3-a87? D

- POST GFFICE BOX 443
- . N
secre w suktiN0 VENTURA, CALIFORNIA §300I

July .28, 1977

‘e mal W DAusim?

Mr. John H. DeMoully

Exacutive Secretary

California Law Revision Commission
school of Law

stanford, CA 94305

RE: Proposed Revigsion -~ Subdivision (a}
of Evidence Code, Section 822

Dear Mr. DeMoully:

Transmitted herewith you will find my green check
sheet. I wish to elaborate on the reasons for my state-
ments so I'm doing this by separate letter. '

- First it might be noted that my legal practice over
the years has been substantially equally divided between :)
property owners and public agencies. In addition, I
have also tried cases under: '

(1} The original system where no sales at
- all were admitted in evidence (pre-~Faus);

- {2) The Post-Faus system (pre-Evidence Code)
‘ where both public agency and private
entity sales were admitted in evidoence;

(3} The Post-Evidence code situation where
public entity sales were excluded.

It should be pointed out that the procedures by
which public agencies acquire real property have been
significantly formalized in the last seven years. 1In
1970, cCongress passed the Federal Uniform Relocation
Assistance and Real Property Acguisition Policies Act of
1970. [P.L. 91-646 {B4 stat. 18%4, 1970); See 142 U.S.C.
§4651] Parallel provisions were passed in California law
in Government Code §§7267-7267.8. These laws require
public agencies to make formal appraisals prior to the
initiation of negotiations. It is to be pointed out that

__7_..




Mr. John H. DeMoully
Page Two
July 28, 1977

C: many public projects today involve the use of Federal
funds. Therefore, the grantee agency must comply with
both State and Federal acqguisitional law. It should also
be pointed out that most lender-grantor Federal agencies
and some State agencies have their own acquisitional
administrative regulations based upon Federal law. Many
of the agencies have suggyested formats for appraisal
reports and, in some instances, require two appraisals to
be made. The condemhor under both State and Federal
acguisitional rules is required to make an offer based
upon the appraisal. The result is that public agency
acquisitions today are probably more representative of
fair market price than they were in the middle 1950's.

It should also be pointed out, however, that so-called
"open market” transactions themselves are seldom "perfect".
In many cases, there are varying degrees of motivation upon
the part of either the buyer to buy, or, the seller_ to gell
which makes the transaction slightly untrustworthy.l If
such transactions were not used, freguently there would be
no sales evidence at all., In fact, many sales admitted in evi-
dence are subject to the objection of pressure, or other
tainting factors. To limit admissibility to the "perfect”
transaction would deprive the jurors, in many cases, of most
of the available factual data.

There are relatively few cases which I have tried where
there was an abundance of untainted sales that did not have
varying degrees of non-comparability to the property being
condemned. ,

: There is indeed much merit to the position taken by
the Court of Appeal in the case of City of Ontaric v. Kelber
(1972) 24 cal.app.3d 959 where the court stated at page 971:

"It should likewise be noted that Ontario
was permitted to introduce into evidence
leases for parcels of land at the Ontario
International Airport which ranged in size
from 1 to 12 acres. In explaining how

these lpases were comparable to the subject
property, the condemnor states, 'Admittedly,
the size of the leased parcels were not as
similar to the subject property as might be
academically desired. However, the criteria
of comparability are not absolutes.' Ontario
further concedes that, in the absence of
evidence as to larger leases, the smaller
leases are ‘better than nothing at all.' We
agree.” ‘

F
b 1EVery scller has a motive to sell and every buyer has a
motive to buy. Otherwise, could therc be a sale?

-9




Mr. John H. DeMoully
Page Three
July 28, 1977

The Kelber case announces might be described as a
"better than nothing" rule. Where there is a lack of
sales data, this rule has a great deal of logic behind
it, but certainly where there is a lack of comparable
sales data, sales to a condemning agency should be
admitted in evidence where the requisite showing of
voluntarihess can be made.

Based upon these considerations, it would appear
reasonable under conditions to permit the introduction in
evidence of public agency sales. These are:

1. That the acquisition in guestion be based
upon the appraisal of an cutside appraiser
"~ other than a staff appraiser.

2. The property have been acquired at, or near,
‘the appraised value of cne or more appraisals.

3. - It be.establishe& that the sale was a volun- E
tary transaction by appropriate evidence. i

A further limitation that might be considered is limiting
the use of such transactions to the situation where the
trial judge specifically makes a finding that there is a
shortage of open market transactions, This would prevent
the use of such salesg in a situation where there was an
abundance of open market transaction between private
entities.

(J

In conclusion, it would appear that, under the present
law of acquisition procedure, sales to an agency with the
power to condemn could be permitted in evidence with the
necessary appropriate safeqguards.

Consideration of the above matter would be appreciated.
Very truly yours,

ISVPRSW AT

THOMAS DANKERT

T™D:1ls
Enclosure
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QUESTIONNAIRE

PLEASE RETURI COUPLETED QUESTIOHHAIRE TG: California Law Revision Com~
mispion, Stanford Law School, Stanford, CA 44305,

Your name Peter D, Bogart

Address 2338 Bronson Hilf Drive

Los Angeles, CA 90068

1. I generally represent (check the onc Lhat best describes yobur prac-
tice)

Condenning agencies
Private property owners .
Both condemning egencies and private property owners x ¢
Other (Jescribe briefly) ,

2. Do you believe that any chanpge ghould be made in subdivision {a) of
Section 822 of the Evidence Code? (Answer "Yes" ot "No") _yes (see below)

3. Please elaborate on your answer to question 2.

1f you answered question 2 "No," please state your redsons for
your answer below. Also, assuming that sales to condemnors are to
be made admiseible, state any'limitatioﬁs to such admissibility you
tecommend and the supporting reasons for your recommandatlons in
that regard.

If you answered guestiou 2 "Yes,” pleasé state below the
gpecific chanpe vou recommend and the reasons you recommend such
change. 1If your recomuended cuange includes limitations on the
admisaibility of sales to condemnors, state the supporting reasons
for your tecommendations in that regard.

You may use the back of this sheet and additionul sheets for
your answer if necessary. :

see attached,

/0 -




The question whether 8 822 (a) should be changed should be answered
with a qualified "yes",

Evidence of eminent domain acquisitiona are some indication of
fair market value of the property in view of the requirement that
all such acquisitions be preceded by an appraisal which, in turn,
should indicate the fair market value.

‘The gqualifications are:

1, Since the courts have defined "'market value"” for eminent
domain purposes as the "highest price" a willing buyer etc,.., might
pay, such eminent domain acquisition prices should be made -
-applicable only where the issue of fact to be determined 18 the
"highest..," price - i.e. eminent domain proceedings; in all

other proceedings (e, g. tax appraisals and assessments) such
evidence shows the upper limit, but not necessarily the Hair
market value', Appropriate jury instructions should be drafted

both for BAJI and CALJIC.

- e Bach eminent doma{n acquisition must be broken down to
its slements of {a) land, (b) improvements, (c) severance damage,
(d} cost to-cure and () loss of goodwill, if any, . In view of these
varying elements going into the total "purchaase pr}lca". .gnd the
statutory requirement of separate appraisals for each element,
only such segregation can have any bearing on the iacts to be
determined by the trier of fact,

3. If the eminent domain acquisition was for any sum in excess
of the appraisal {except for time differentiala and interest}, then
—.such acquigition price should be inadmissible; this is a fact deter-
mination by non-experts - judge and jury - which may well be based
on extraneous circumstances,

4, Where "eminent domain' acquisitions were from another
public agency, such valuation should be inadmissible, because it
is not an open-market transaction,

Sincerely,

)

e e e e e o iRt s a1 aon
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THeyY woutl Re FelucrsnT 7o Setree
THPrr THER prProvcsd HBPPRESAL  For FeEAr

QUESTIONNALRE

PLEASE RETURH COMPLETED QUESTIONSAIRE T0: ¢alifornia Law Revision Com=

mission, Stanford Law School, Stanford, CA 94305,
Your name fﬂ#ﬂ LD L é}%f)&‘ﬂ?lj
Address Jepriugs, EAGIIRAVD § Hepriksrod

225S Chuno Del  Rro  Sd¢TH
[Ar  Drego, CALIF. F2ro0f

1. I generally represent (check the one that best describes your prac-
tice)

Condemning agencies
Private property owners
Both condemming agencies and private property owners X
Other (describe briecfly)

2. Do you believe that any change should be made in subdivision (a) of
Bection 822 of the Evidence Code? (Anawer “Yes" or "io')

3. Please elaborate on your answer to question 2.

If you answered question 2 “No," please state your reasons for

your answer below. Alsoc, assuming that sales to condemnors are to

be made adwmissible, state any limitatlons to such admiseibility wou

recomnend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yea,™ please state below the
gpecific change vou recommend and the reasons you pecommend such
change. 1f your recommended chanpge includes limitations on the
admisaibility of sales Lo condemnors, state the supporting reasons
for your recommendations in that regard.

You may use the baclk of this sheet and additiopal sheets for
yvour answer if necessary.

IF tHe Price T2 TFTY Abencres Wwhs Pdirisrspec €
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THe Price

oTHER
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Pepwr tFF  Te APn,Prer uto &£V 260cE
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QUESTIONNALIRE

jLEASE RETURW COMPLETED QUESTIONRAIRE T0: California Law Revision LOEF
gission, Stanford Law School, Staanford, CTA %4305, L

Your name f’zbz;Cf??ﬁéﬂffé. L;Tdr ﬁg::lﬁ’f sy
Address S/ 20 (”?//4 S22 AL L=
OFBNEE (P05 GR GEC

1. I generally represent (check the one that best describes yuut prac-
tice)

Condeuwning apencies

Private property owners
Both condemning apencies and private properiy owners
Other {(describe briefly)

2. Uo you believe that any change should be made in subdivision (&) of
S8ection 822 of the Evidence Code? (Ansuer "Yes" or "do") NyZ

.'.3._ Please elahotate on _your answer to questioa 2,

1f you answered question 2 "Wo," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made adwissible, state any limitations tc such admissibility you
recommend. and the supporting reasons for your recommendations 1u
that regard.

~ If you answered question 2 "Yes,” please state below the -
specific change you recommend and the reasons you recommend such
change. 1f your recommended chanpe includes limitatious on the
adeissibility of sales to condemnors, state the supporting reasons
For your recommendations in that regard.

You may use the baclk of this sheet and additional sheets for
your answer 1f necessary,

—/3—



MICHAEL J. QUIGLEY
ATTORNEY AT LAW
1420 EAST CHAPMAN AVENUE
ORANGE, CALIFORNIA 92666
TELEPHONE (714} B3)-4p21

July 26, 1977

California Law Revision Commission,
Stafiford Law School, _
Stanford, California, 94305

Re: Evidence Code, Section B22

Gentlemen: _ )
Enclosed is the questionnaire relative to Secfidn 822,

Evidence of sales to condemning agencies are facts, These
facts will aid the trier of fact in the determination of

FMV of property. Rather than close the door of admissibility,
it should be admitted and given appropriate weight, based on
'&11 circumstances.

In many daaes, a condemning agency's purchase has unusual
features, precluding the traditional market place phenomenon
of arms length bargaining. On the other hand it is a sale,
which in a highly urban area can be factored up or down by
private real estate transactions. In more rural areas, it
may be one of anly a very few transactions and weighed
acccrdingly._

My opinion would be to allow such evidence.

Yery tfulf'yours,

R O,
MICHARS . 3

MIQ/eb
Encl.

)4 —
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QUESTIONNAIRE

PLEASE RETURM COMPLETED QUESTIONHAIRE TO: Califorala Law Revision Com-
wigsion, Stanford Law School, Stanford, CA 94305,

Your name ' lgfc"é_ 4 ;?ﬁvc’-'f»'?\’ﬁ
Address S // AN Dok Heows 7 S 7
Fo. [Sex ¥s&w

2 A £t E 220 iy A2 503

1. 1 gﬁnerally represéht (check the one that best describes your prac-
tice)

Condemning agencies -

Private propetrty owners -

Both condemning apencies and private property owners

Other (describe briefly)

2. Do you believe that any change should be made in subdivision {a) of
Bection 822 of the Evidence Code? (Answer '"Yes" or "No') /=

3. Please elaborate on your answer to question 2.

1f you answered question 2 "No," please state your reasons for
your answer below. Also, assumlnp that sales to condemnors are to
be made admissible, state any limitations to such admiasibility you
recommend and the supporting reasons for your recommendations im
that regard.

1f you answered question 2 "Yes," please state below the
gpecific change vou recommend and the reasons you 'recommend such
change. If your recommended change includes limitations on the
admissibility of sales ro condemnors, state the supporting reascns
for your recommendations in that regard.

You may use the back of this sheet and additional sheets for
your answer 1f neccessary,

1822, Notwithstanding the provisions of Section 814 to
821, the following matter is inadmissible as evidence and
is not a proper basis for an opinlon as to the value of

property:

{(a) When offered by a condemning ageucy, the price
or other terms aud clrcumstances of an acquisltion of
property or a property interest if the acqulsition was
for a public use for which the property could have been
taken by eminent domain."

(Suggested addition underlined.)

A considerable amount of unfairness would be eliminated

if the restriction in the use of such evidence were limited to
the condemnor. In general, sales consummated under threat of

45~



condemnation are usually for considerations under the fair market
value,..considering the severe economic and psychological pressure
on property owners in such situations. To allow a condemning
agency to Introduce such evidence would allow them to make one
"highly favorable'" settlement and then use the results of that
settlement to coerce other property owners, who might disagree
with the basis of the purchase price in such transaction, into

8 gettlement or to introduce the evidence of such sale in a trial
to establish a lower property market value in the area.

From the property owner's viewpoint, such sales could
bée clear evidence of the real value the condemning agency is
actually putting on property in the neighborhood and would be
conducive to fair dealinp by condemning agencies with various
property owners. Allowing the property ownars to Introduce
actual sales to the condemning agency would also deter such
agency from using "low-ball' appraisals in other .cases which it
chooses to litigate. . Lo e e
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QUESTIONHALRE

PLEASE RETURI COPLETED QUESTIONHALIRE TO: California Law Revision Com-

misgion, Stanford La G hool, Stanforgde CA 441305,
Your name Q{\
Address . g Sﬁ'&‘lé \ E L £§y_ Qﬁm ML

QA
quilot]

1. 1 generally represent (check the one that best describes your prac-
tice) .

Condemning apgenciesn .”,w
Frivate property owners

Both condemning apgencies and private property owners
Other (describe briefly)

2. Do you believe that any change should be made {n subdivision {(a) of
Section 822 of the Evidence Code? (Answer “Yes" or "No") jfa:_

3. Please elabordte on your answer to question 2,

1f you answered quastion 2 "No," please state your reasons for
your answer below., Also, asguming that sales to condemnors are to
be made admissible, atate any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard,

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasons you recommend such
change., If your recommended change includes limitations on the
admissibility of sales to condemnors, state the supporting reasons
for your recommendations in that regard.

You may use the back of this sheet and additional sheetg for
your answer 1f necessary,

. Larpe parcels of undeveloped land have been acquired by
public agencies and by non-profit agencies for park purposes in
recent years.

It 1s difficult if not impossible to find sales of such
properties to private individuals. i
Because of the size of the parcels and because of the
zoning of such parcels, purchases are limited to agencles that
have the power to condemmn. The e¢limination of such sales makes it
impossible for the landowner to introduce any comparable sales that
are meaningful.

In recent years large parcels of undeveloped land have
become valuable as park sites or as openspace. In many cases their
highest and best use may be as a park site or as open space. Because
of the dirth of sales for sueh‘gurposes. other than to condemning
agencies, it has become impossible to show evidence of sales.

~17- {Over)
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I suggest that the evidence of such sales

be admitted subject to the usual rules on comparability
and time.

I would not admit evidence of court awards.

Atherton Phleger

This is just a brief outline of my thoughts.




QUESTLONNALIRE

<:‘ PLEASE RETURN COMPLLTED QUESTIONWAIRE T0: California Law Revialon Come
- mission, Stanford Law School, Stanford, £A %4305,

Your name //,,/ :/ S5 f5 o

Address e —F f"z!;{,,f e ;f,rmr‘/z.;/ (/u/(al/b'ilﬂ—/
Lodne] Dt ey /R
ikl . C.

1. I generally represent {check the one that best describes your prac-
tice)

Condemning age:nicies <7

Private property suners _<»
Both condemning agenciecs and private pro erty owners
Other {describe bripfly)/fw S Yo ils fo r;, iy ,o‘c,m« i oo

2. Lo you believe Lhat any change should be made in subdivision (a) of
Section 822 of the Evidence Code? (Answer "Yes'" or "io") 53 C

3. Please elaboratc on yout answatr to fquestion 2.

1f you answered gquestion 2 "No," please state your reasong fc

your answer below. Also, assuming that sales to condemnors are tc
be made admissible, state any limltations to such admissibility yc
recommend and the supporting reasons for your recommendations in
that regard.

1f you answered question 2 “Yes,” please state below the
ppecific change vou recommend and the reasons you recommend such
change. If your recommended chanpge includes limitations on the
adimissibility of sales te vondemnora, state the supporting reasons
for your recommendations in that regard,

You may use the back of this sheet and additional sheets for
your answer 1f necessary.

j?ﬁlanfqup c?/?ifﬂ .FIL”7/j/“

ﬂf&ncnér ,Ar 7/J4d/ /h /ﬁfﬂ S a2 JV«“’-/ /;;qcn
b3 MY o wcon cage Savd comees P 64 ) L7
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QUESTIOBNATRE

. PLEASE RETU®Ri COUMPLETED QUESTIONSAIRE TO: California Lav Revislon Com-
(j nipeion, Stanford Law School, Stanford, CA 44305,

Your name LSoow . Domwe £ Fow

Address JEengne U, Scuot 0% Lace,
/irte L. Snahoiw Svd,
Ana Ac’f'm% (. 2805

1. 1 generally represent (check the one that best describes your prace-
tice)

Condenning apencies
Private property owners
Both condemning agencies and private property vwaners

Other (describe brietly) _Teachor oo laws

2. Do you belleve that any change should be made in subdivisfon (&) of
Section B22 of the Evidence Code? (Anawer "Yes" or '"Wo") _YES

3. Please elaborate on your answer to question 2,

1f you answered question 2 '"No," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made adwissible, state any limitations to such admissibiliey you
P roecommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yes," plecase state below the
specific chanpe vou recommend and the reasons you recommend such
change. 1f your recommended chanpe includes limftations on the
admwissibllity of sales to condemnors, state the suppeorting reasons
for your recommendations in tnat regard.

You may use the back of thls sheet and additional sheets for
your answer 1if necessary.

Recwmmond * Dolede Lndirely,

A e txget" whe cow gire an Ofiatsn oA v fuet
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QUESTIONHA’.&RE

R

PLE&BE RETI]RH CDHI’LETED QUESTIONNAIRB TO' Galifntnia Law" Reﬂsion Cm—

hisliun, Stenfnrd Law 3chool, Stanforﬁ. GA 9&563. Ty R
Yout m . Rﬂiph Ro Kﬂﬁhl}%r} R .o [ i 1; ‘:. ) ...’-‘_1.1".;;'
At , - ASsiatant CLEy: .AEE Ei S I S B VRN IR T
Addrea: ceeoe o 503 €1ky ‘Hall . o G Lo mmit g g ivag
coney e o T EE Washin tunjﬂbreet PR b 16 & L T Y

v e Gﬁklﬂﬂd;ﬂﬁa ijﬂ"tﬂi& 9&612 it s SRRLa L

Tl Th B e Y S O N5 I S T

erab oot avow

}g__ iﬂngrally represent (ﬁhﬂnk the one . thﬂt bea; dqgc;ihea ?g“xypt*gﬁ :1i
B c€) e R s ol e oy diod
coudami.as &ge‘xciw x e aiter 1'? T TS S S IRV o

Private property owners ST RS SIS (NN L1 So SERNEERR Nl

Both condemning agencies and private property ownera
Other (describe briefly)

2. Do you believe that any change should be made in subdivision (a) of.-
Section 822 of the Evidence Code? (Answer "Yes" or "No")

3. Please elaborate on your answer to questien 2,

If you answered question 2 "No," please state your reasons for --
your anewer below. Also, assuming that sales to condemnors -are to
be made admissible, state any limitations to such admigsibility you
recommend and the supporting reasons for your tecommendationa in
that regard.

1f you answered question 2 “Yes," please state below the
epecific change you recommiend and the reasons you rpcommend such -
change. If your recommended chanpe includes limitations on the
admisgibility of sales to condemnors, otate the supporting.reasons
for your recommendations in that regard.

You may use the back of this sheet and additional sheets. for
your answer if necessary.
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The procedure used in the acquisition of property by a
condemning agency is not to establish a market for real estate
but merely. to.reflect what:1is the ‘fair warket value of'a
particular parcel of prbperty as established in the..open market,
The major problem which would resLlt in the use of acquisition
prices paid by a condemning agere¢y: (as-wadiformerly permitted: -
some "yedt§ dpge) 1§ Thataidf an .agency makes aamistaie--either by
paying too much ot too little--thé mistdke wduld be continued:*
without oppoEtuUfifty to corpdét. simﬂys‘dh&duse it "had been

made, This would be .particularly tfue!if the¢ price some other
publie dpgency Had pald In acquiring a parcefhof real property
were the issue.

In- fsﬁh‘zéu*u, PE* :ﬁ%"aucﬁ ev‘it!e'nCE fg- pérmitted to bé *mt‘%&ucea
both the public agency and the condemnee should have tHd’#ight
to introduce evidence as to what was paid- ﬁor nthea;propérty
by a condemning agency. B R TR R S PR o
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. .- QUESTIOWNAIRE . S

PLEASE RETUR: COMPLETED QUESTIDANAIRE TO: California Law Reviuion*ﬁom—
mission, Stanford Law Schoal, Stanford, CA $4305.

Your name ﬂIﬁLtﬁH'ﬁ._ggISER. General Lepislative Counsel
Address Leapue of Californie Citien ' _
1108 "0" Street LAy R _
YT ae s oo tnmmasd "
Sacramentoy.: !m*?}&lil ""J"‘ ) "'L fa0 Y Epld
1. 1 generally represent (check thq pae, Eh;tzﬁgs; 4?scr§}gp your ptac-
tice) e
Condenning agencies AN el

-

o your anawer “below, Also, asauming tha ,Bales, to _con:
Hipe ga@e ‘4duiseible, state any limitatigng f?.suéﬁ &

A youF answer if necessaty.;

Private property owners
: »LBoth’ condetmning agencies: and- prtl!te prbperty*auners
b Ethsr {éezctibe briefly) 4o

ol o T STt bl ."f‘tr‘\ﬂ - v

'Boeynuabelieﬁe:that any chnnge'should b madeﬂin‘hubﬁiﬂlsion (a) of

Section 822 of the Evidence COde? (Answer "Yes" or "No“} Yes

REEE SRR ST : IR Ti e v

: Biensh eiaborate dn your answer’ tu qu&ﬁtioh E. Seeiatﬂached letter.'

: b if ynu apswgted unstiun 2 "ﬂo, =P§ease atgte ygﬁj reasges for .
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gsibility you
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”that“ gatd. S tenata o . RS
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If:ﬁou-anlwernd questioa 2 "Tea," pleise’ sta&e h;iow the

;Erspocigtn -change vou. recomend :and the'!vepsons:yowsdscofimend such -

chanpge. If your: vecommgnded change: insiudes: limitasdons on the |
admissibility of sales to condemnors, state the supporting teasons

“cfdﬁ youp recanmendnntuna in' that: zegazd SIS C

G may use the bac% of thls sheet ané aB&i;iqaa} sheets for _
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2\ ) League of California Cities
P B 3 . -
N |~ D
o i : _ | S Sacramento,. Californis .
July 28, 1977
OFFICERS '
H!l!ﬂpﬁﬂr::r;ln - R
s e MEe John H. DeMoully R LA
Duare e T peprutive Secretary
i oo . C8lifornia Law Revision Commissiom.- - =
- ":,",f,ﬁ{'j: » Stgpfurd Law §chapl T
o e d¥ankord, Cafifotruta 94305 " Ve
""'T":T: . A L]
. Dear John: L ar e oD
Bon&umlnahum Sy et

pmecrons - -Thank: you. '\PB‘F? much: for. .ynur lett:er aﬁ Jﬂﬂ..! 15r soliciting
. ['I:w't:-;?g_ o nut view of . ¢ m%&a to Sectivm. 822 ofi the:Svidenee Code
| which would permit adm:fssinn of evidence relating to sales

wingem H {Rm\-l Armalmng

N b ulfnr:uz" _R umdamim ugencias under :ertain speciﬁeﬂ cdrcumstances.
S BETY ;' b RNE e
,hm,;.;,; Ve support the cont:ept of revia:!.ng the present exclusion of
& --6" et - Beetdon 822(a).: 1% seems to me that the:practite imditates
i that there are no rea).reasons not to allow admiigion of the
D:‘?erllfugf:ti:) ﬁipd of ales date proposed under cunﬁrb’lled ¢ifcumstances.
Leen, mm"";'_‘__ ¥ fmrpose of the trial is'to determihe fdir Valie t_ﬁith -
,,_mn:;"o"""“ .., prbper’ constraints, the sales data propqgea f“‘:,..‘gﬂi glon _
: PRSI Be very useful evidence of what Eafr valp should be.
Donasd . Dilon It seems to me that the traditional kinds of arécmeﬁt’h’"
'o?f"f_'ff"m 7w lgdinet’elimination of thise.exclusion. are: furthed lweakened
pou . i * woonhye the totality-of (AB 14 which, @in many ways; we:lghtc& ithe
oG u.luent dbmaim{:roceaa towatd ‘the coudenuae. RO R TN
.’,< ?'.“l-'l:'lv;: H T T 2 Yoot st ':r':'i‘f E"
Frpot W e Ve have, of r.:ourau, 'reviawed the - prov!.sious of AB 1166 by
| eomuKeiey Aasemtlyman ¥ic Calvo, aqd 1 assyme Jyou.. have see,n I:he bill
i v g wel1: " '1n case you Have not, ;gnqlgose a8 gg . He are
- e in support of the concept of Assemblyman Calve's propoéal,
T Attt and we would recomménd it to the Law Revision Commission
., furtard G Hage, in terms of its specific language implementing the concept
- Yhomas M O Connor for which you have asked for our comments.
Tnornll:m Fu.:ru:;;
Johnll’!llldlng
Shlrnﬂkug::n':
e T ' St AR T
Jlmu Shern f o=
P e Wilijan H. Keiser
co R ey : General Legislative Counsel
TMCAWIII- m:pc
%f”'a'wnhl enclosure
" Dun 'l'nlmlhl
AN N cc: Assemblyman Victor Calve o
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California Law Revision cOmmission page 2
Stanford, California
re: Section 822 of Evidence Code

The need to be able to introduce sales to
public entities is especially imporiant with respect to
partial acquisitions, such as those fhade for power lines,
subsurface pipes, and/or street widening. There is no
gther market for such acquisitions. Admission into evi-~
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QUESTIONNAIRE

PLEASE RETURW COMPLETED QUESTIORNAIRE T0: California Lew Revision Com-
miseaion, Stanford Law School, Stanford, €& 94305.

Your name Robert L. Schanf Deputy City ﬂt#arnsy

Address
No. 1 World Way, Los Angeles, CA 90009

1. I generally represent (check the one that best describes your prac-
tice) :

Condemning agencies XXX

Private property owhers

Both condemming agencies and private property owners
Other {describe brilefly)

2, Do you belleve that any change should be made in subdivision (a} of
Section 822 of the Evidence Code? (Answer "Yes" or "No") See below

3. Please elaborate on your answer to question 2.

If you answered question 2 "Wo," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made aduissible, state any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasons you recoumend such
change. If your recommended change 1lncludes limitations on the
admissibility of sales to condemnors, state the supporting reasons
for your recommendations in that repard.

You may use the hack of this sheet and additional sheets for
your answer if necessary.

If additional clarifyling data were inserted, I might favor such a change.
However, there 18 a problem unless it can be clearly shown that there 1s

a8 "willing buyer-seller" concept. Many factors would have to be introduced
to establish that type of relationship, e. g. did the condemnee agree to the
purchase by the condemnor because the condemnee did neot want to beccme
involved in litigation? pid the condemnee agree to the purchase price
because of the cloud of condemnation? Was the condemnee fully informed as
to the fair market values of identical or simllar propertles?

To be fair to both condemnor and condemnee I would not support a change
unless further detalls are furnished.

_29- :
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QUESTIOMYAIRE

PLEASE RETUR:! CONPLLTED QUESTIONNAIRE TO: California Law Rgvision Cdm-
mission, Stanford Law School, Stanford, TA 94305.

Your name ?%&/i/ﬂf £ 511/{ /;,n,p,f

T -
Ad : <k F, sk
L .- L r . '
dress V2 L {* et s fer sy
e F o ay daaz b
i . - M N T o r MR St (3 4 Y
S EL A i PR * ¥
LA . -
. 7 A
T A P T 3. AP A

1. I generally represent (check the one that best des%E}hgqryqpr Jprac-
tice)

CERL L w0 e el timase vl el
Condemning agencies L;ﬁﬁf@ bt gonld .

Private property owners RN BETES L TRD 53 I 7 SRR ¥ P
Both condemning apencies and private pnopdtty gwters el
Other (describe briefly)

2. Do you believe that any change should be made:in delidiviasion..ta) of
Section 822 of the Evidence Code? (Answer "Yes" or "io")
o i G LT e L Frlav laignd bﬂ,‘i'zr::;:':‘:‘.’ s
3. Please elaborate On your answer to question 2.0 0 oan «'Ew;

If you answered question 2 "No," pleaae stdti St “reasons for
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eﬂd Enﬁkthé ﬁu quting §eason§ fnt yq* fgdbﬂﬁe ‘1n
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Nr, ¥Walt McCnllum
January 25, 1977

Poge 2

Finally, we have contacted the law Revioion Commieslon and are informed
that they have considered a aimilar change and it is their tentative
recomnendation to leave this scction of the Evidence Cods intact. The
law Revision Commission is presently conducting a study of tho Evidonce
Code as it relates to emincent domain and wo feel that their study is
the best vehicle in accomplishing changes in this ares and that when
their study is completed and submitted to the Legislature, the whols
process can be better analyved,

Bincerely,

Leonard M, Qrimea Jr.
Director

IMGLTFS: Jh

bee: Rohert Beryman



QUESTIONIALRE

PLEASE RETURN COMNPLETED QUESTIOWNAIRE T0O: California Law Revision Com-
o wissfon, Stanford lLaw School, Stanford, A 44305,

Your name ‘:‘z‘ﬂm’ . '% %
Address EL_LW
2/

1. I generally igéresent ;éheck the nneithat best describes your prac-

tice)

Condenning agencies ”’/
Private property owners

Both condewning apgencies and private property ownera
Other {describe briefly}

*

2. Do you believe that any change should be made in subdivieion (a) of
Section 822 of the Evidence Code? (Answer "Yes" or "No") Ao

3. Please elaborate on your answer to question 2.

1f you answered question 2 "No," please state your reasong for
your answet below. Also, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibility you

‘h reconmend and the supporting reasons for your recommendations in
. rthat regard.

If you answered question 2 "Yes," please state below the
specific change vou recommend and the reasone you recommend such
change. 1If your recommended change includes limitations on the
admiesibility of sales to condemmors, state the supporting reasons
for your recommendations in tiat regard.

You may use the back of this sheet and additional sheets for
your answer if necessary,

Cnstormneldty doey M’Z‘:‘f

-~




QUESTIONNALIRE

PLEASE RETURH COMPLETED QUESTIONWAIRE TO: {‘alifornia Law Revision Com-
mission, Stanford Law School, Staaford, ©A 9&365.

Your name "/f/f 5 /W’ o4 5 ( /SA{/-*( & /
address G5 [l LA
LA, C A oo

1. I generally represent (check the one that best describes your prac-
tice)

Condemning apgencies ~

Private property owtierg o

Both condemning apencles and private property owners
Other {describe briefly)

‘Section 822 of the Evidence Code? {Answer “Yes" or "No") "
rl

2. Do you believe that any change should be made in subdivision za! of

3. Please elaborate on your answer to question 2,

1f you answered question 2 "Ho," please state your reasons for

your answer Lelow., Also, assuming that sales to condemnors are to
be made admissible, state any limitaticns to such admissibility you
vrecommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 “Yes," please state below the
gpecific change you rocommend and the reasons you recommend such
thange. LIf your recommended chanpe lncludes limitations on the
admisgibility of sales Lo condemnors, state the supportin~ reasons
for your recommendations in that regard.

You may use the back of this sheet and additional sheets for
your answer 1f necessary.
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QUESTLONNALRE

PLEASE RETURN COMPLETED QUESTIONNAIRE TO: California Law Revision Coum-
mission, Stanford Law School, Stanford, CA 94305,

Your name Richard M. Betts, MAI, SRPA, ASA
Address 2150 shattuck Avenue |
Suite 405

Berkeley, CA 94704

1. 1 generally represent (check the one that best describes your prﬁc-
tice) AS REAL ESTATE APPRAISER

Condemning age:ncles
Private property owners
Hoth condemming agencles and private property owners _ X
Other {(describe briefly)

.2, Do you believe that any change should be made in subdivision (a) of

Bection 822 of the Evidence Code? (Answer "Yes" or "No™) Yes

3. Please elaborate on your answer to question 2.

1f you answered question 2 “"No," please state your redsons for

your apswer below. Algo, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard.

1f you answered questlon 2 "Yes," please state below the
gpecific change vou recommend &nd the reasons you recommend such
change. If your recomumended change ilncludes limitstions on the
gdmiggibiiitry of saleg to condemnors, state the supporting reasone
for your recommcndations in tuat regard.

 You may use the back of this sheet and additional sheets for
your answer 1f gecessary.

SEE ATTACHED




Commentary re admissibility of sales to condemméfs

In the past, the prohibition against admission into evidence of
sales to condemnors seems toc have been to protect the condemnee.
The loglc was apparently that the excess bargaining power of

the condemnor, armed with the ultimate weapon of the eminent
domain power, could result on occasion in unfairly low sales,

If the condemnor could use such low sales, one could argue,

there would be strong incentive for unscrupulous condemnors to
pick the weakest condemnhee in a project, bully through a low
price, and then use this sale to get a lower price--by bargaining
or by eminent domain action--on the remaining parcels.

In recent yecars, the problem seems to me to have been reversed.
Now, it is the apparently higher purchase price paid to a
neighbor that bedevils condemnation negotiations, In some cases,
there are allegations that prices paid are responsive to the
political or social power of the condemnee., Very understandably,
condemnees gseem to have trouble accepting a restriction on the
uge of a neighbor's apparently higher price in valuing their

own condemnation situation,

In summation, then, I see problems with allowing condemnorvs to
introduce such sales, and I see nomittal material benefit to
condemnors to be gained from such introduction. Conversely, I
see pragmatic benefits in allowing condemnees to introduce such
sales, These benefits are 1) the eguity of allowing condemnees
tov argue for the position of getting what thelr nelghborq got,
and 2) the desireability of thus creating a force opposing
excessive awards by condemnhors exposed to occasionally over~
whelming political or social pressures. As a believer in counter-
balancing forces, I am especially responsive to this second
benefit., I see little worrisome loss to the condemnce, or to
diligent condemnocrs, from such a provision, However, I am
somewhat concerned by 1) the possible legal problems of such a
one-sided admission of evidence and 2) the apparent bias that
such a one-sided admissibility rule might suggest to jurors,

(20 W3t

Richard M. Betts, MAIL, SRDR, ASA
Real Estate Appraiser

2150 Shattuck Avenuc, Suite 405
Berkeley, California 94704

—_— 85—
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. ' QUESTIONIATRE

PLEASE RETURI COUPLETLD GUESTIONHALRY TQ: Californis Law Revision Com-

mission, Stanford Lgw-fchool, Stanferd, S8y Y4305, .
Your name  _ ;@g____ &f_@m '
Address v A, ffff' Gree M o/

___A;w._@/ééfﬁf Jo2 s 7
Ter o YO0

1. I generally represent {check the one that best describes your prac-
tice)

Condemning agencles
Private property owners _ g~

both condemninp agencies and private property owners
Ottier (lescribe briefly)

2. Do you believe that any change should be made in subdiviston {s) of
Section 822 of the Evidence Code? (Answer "Yes" or "do") _A/(7

3. Please elabotrate on your answer to question 2,

s 1f you answered question 2 "No," please state your reasons for

your answer below., Alsc, assuming that sales to condemnors are to

be made admisgible, state any limitations to such admissibility you
recompend and the supporting reasons for your recommendations in

that regard. !

If you answered question 2 "Yes,” please state below the
gspecific change vou recommend and the treasons you recommend such
change. If your recommended cihanpe includes limitations on the
admissibility of sales to condesmors, state the supporting reasons
for your recommendations in that regard.

You wmay use the back of this sheet and additional sheets for
your answer 1f necessary.
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JOHH P. POLLODCH
THOMAS B wiLL1ANY TELFPNONE (213} 485 - 024}
CHANLES ¥ BERANANGER

SOHH T. HARRA]S

LAY OFFICES

PorLoCK, WiLLiams & BERWANGER
BO0 WEST SIxIH STREET
LOS ANGELES, CALIFOARNIA 9GO7

July 25, 1977

Califernia Law Revision Commission
Stanford Law School
Stanford, California 94305

Gentlemen:

I am responding to your July 15th reguest for com-
ments concerning proposed revision of Evidence Code Section
822. Rather than fill out the questionnaire, .I thought it
might be more meaningful for you to have my comments in let-
ter form.

Generally, I am opposed to any rigid rule concern-
ing the inadmissibility of evidence, particularly where the

evidence might be relevant and material. I believe that there

are many instances where the terms and circumstances of a
purchase of property by an entity having the power of eminent

domain reflect market condliions rather than circumstances re-

lating to the exercise of the eminent domain power. 1In my

own practice, which includes both representation of condemning

bodies and of private owners, I have scen instances where
transactions involving the acquisition by public .bodies have
been indicative of market conditions alone and I have seen
them where they have been indicative solely of factors relat-
ing to the power of eminent domain. I, therefore, believe
that a flexible rule is preferable to the rigid one and that
it should be for the trial court to determine whether the
particular terms and circumstances are such as to make the
transaction one which is properly usable, It is, therefore,
my recommendation that Snabdivision {a) te Section 822 be
deleted. The circumstances under which these transactions

would be admissible should, in my opinion, be left for deter-,

mination by the trial judge rather than be codified.
Vexy truly ¥oura,
/f a /
ﬁ(lt }f
JﬂHbI P. POLLOCH

f J'
JPP:mijk !
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QUESTIOMNATRE

PLEASE RETURN COMPLETED QUESTIONWAIRE 1T0: California Law Revision Com-
misaion, Stanford Law School, Stanford, CA 44305,

Your name ROBPRT KIHASLTY

N

Address California Tourt aof Apreal,

1.

2.

3

3570 Wilsnir~ Slvd.,
Log An-~oles, "a 90710

1 generally represent (check the one that best describes your prac-
tice) '

Condemning agencies

Private property owners

Both condemning agenciles a d{?rivate property owners
Other (deacribe briefly) J207@ )

Do you believe that any chanpe should be made in subdivision (a) of
Section 822 of the Evidence Code? {Answer "Yes" or "No") XO

Pleage elaborate on your answer to question 2,

1f you answered question 2 "¥o," please state your reasons for

your answer below, Alsc, assuming that sales to condemnors are to
be made admissible, state any limitations to such admissibllity you
recommend and the supporting reasons for your recomsendations in
that regard.

If you answered question Z "Yes,'" plecase state below the
specific change vou recommend and the reasons you rgcommend such
change, If your recoumended caznge includes limitations on the
adwissibility of szles to condermors, state the supporting reasons
for your recommendationa in tuat regard.

You may use the back of this zheet and additional sheets for
your answer 1f necessary.

A property owner, faced with condemintion, mayy - A4 often does
acceept & too low offer v ther than suffer the * rouma ond exnan;c
of litimation. “ales to a condemnor are not betwsem = "willingH
seller and a huyer, but sale by one who does not want to sell and

doer

so only under compulsion,

-33-



QUESTIONNALRE

(- PLEASE RETUR COMPLETED QUESTICNSAIGE TO: Californla Law Reviaton Com-
miseion, Stanford Law Schocl, Stanford, CA 44305,

Your name < , g; M S __;:g iﬁR il NP

Address £, 6o ks _g_fw.!_l.&_bhjﬁ.,_é_)g__“

1.

2.

‘B_a_zL s

Acana, Gu A “i’oqm

I generally represeunt (chnck the one that best describes your prac-
tice)

Condemning apencles X
Frivate property owners

Both eondemning apgencies and | private pxcpcrty owners
Other (describc bricfly)

Do you believe Lhat any chanpe stiould be made in gubdivision {(a) of
Section 822 of the bvidence Code? {Angwer "Yes" or "No') \lzgg

Please elaborate on your answer to guestion 2.

1f you answered questiom 2 'No," please state your reasons for

your answer below. Also, assuming that sales to condemnors are to
be madi: adwissible, state any limitations to such admissibiiity you
recommend and the supporting reasons for your recommendations in
that regard.

If you answered question 2 *Yes," please state below the
specific chanpge wou recomtaend and the reasens you recommend such
change. If your recommended chanpe includes limitatious on the
admigaibiiity of sales to condemnors, state the supporting reasons
for your recommendationa in that repard.

You may use the back of this sheet and additional sheets for
your answet 1f necessary,

s il (wd T
W&mMﬂmdu@ S _( i |
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QUESTTONNATKE

PLEASE RETURL COMPLLTED QUESTIONUAIRE T0: Californta Law Kevislon Com-
migsion, Stanford Law Schoel, Stanford, €A 54305,

Your name Bavid $. Kaplan

Address P. O, Box 15330

1.

2.

3.

Sacramento, CA 35813

1 gencrally represent {(check the one that best deseribes your prac-

tice) .

-

Condemning apencies &7

Private property owners __

Both condemning agencies and private property owners
Other {describe briefly)

bo you believe that any change should be made in subdivision (a) of
Section 822 of the Evidence Code? (Answer "Yes" or "do") yes

Pleape elaborate on your anewer to question 2,

If you answercd question 2 "Wo," please state your rcasons For

your answer below. Also, assuming that sales to condemnors are to
be made admissible, state any limitaticos to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard,

If you answered question 2 "Yes,” please state below the
gpecific change vou recommend and the reasons you recommend such
change. If your recomended chanpe includes ldmitatlious on the
admissibility of sales to condemnurs, state the supporting reasons
for your recomwendaticns in that regard.

You may use the back of this stieet and additional sheets for
your answetr if nccessary.,

The argument against change is of course that prices
of acquisitions for which property could have been
taken by eminent domain may not reflect market value.
The argument for admisgikility of such prices, which

I do not believe has been widely discussed, is that

in many instances acquisitions of the type in guestion
are the only available comparables or are far more
comparable than any available alternatives. On balance,
1 would favor admitting evidence of all acquisiticns
except those which ncenr only after an action in
eminent domain has becn filed.

- 40~

- - ———

[




)

QUESTICGNNAIRE

PLEASE RETURI COMPLETED QUESTIONNAIRE TG: Califorunla Law Revision Com-
missfon, Stanford Law School, Stanford, CA 94305, ' '

Your name Norval Fairman, Assistant Chief Counsel
State of Callforn]a

Address Department of Transportation-Legal Division
3bY Pine Sireet
Sa&n Francisco ghiok

1. 1 generally represent (check the one that best describes your prace
tice) - '

Condemning ageucies X
Private propetty owners __
Both condemniug apencies and private property ownets
Other (describe briefly)

-

2. DUe you believe that any change sirould be made in subdivision (2} of
Section 822 of the ividence Code? (Answer "Yes" or "wo") _No,

3. Please elabordte on your angwer to yuestfcon 2,

1f you answered guestion 2 "Ho," please state your rewsons for

your answer beleow. Also, assumlnpg that sales to condemnors are to
be made admissible, state any linjtations to such admissibility you
recomuend and the supporting reagons for your recommendations in
that regard.

If you answered questton 2 "Yes,” please state below the

gpecific change vou reconmend and the reasons you recommend such
change. If your recomicnded chanece includes limitations on the
admisszibilivry of sales to rondemnors, state the supporting reasons
for your recommetuiations in that regavd,

You may use the baclk of this sheet and addditicnal sheers for
your answer 1f neceasgary.

Admission of such sales fends to have a chilling effect on
settlements since the aperncy may be reiuctant to settle with

one owner 1 iLthere Is evep a remotechance that the terms of

that settlement could be used zeainzst {4 in subsequent litigation.
The policy behind CUP §i550.410 {(Seltlement Offers 30 Days Before
Trial) was to cncourase parties to azitle 1itioation by inviting
settlement offers d1fferent from the position of the respnective
parties on the market value of the property. Any change in present
Evidence Code §8??(a% would be counter-productive to the achievement
of the moals of CCP §1250.410.

In the event such sales were to be admitted, they should be limited
to total take situations (both asz fo the property to be scquired

and the sale offered ags comparable) and acgulsitions where nefther

a condemnation resolution or an action in eminent domain existes.

The reason for the firat limitation to total takes is because

—&ff—




California Law Hevision Commlssion
Page Two of Response to Questionnalre
July 22, 1977

acquisitions and sales involving partial takes negessarily
involve unique severance damage and speclal benefit
conslderations which make comparison of dublous value at

best. Under the law applicable prior to adoption of the
Evidence Code §822(a) restriction, much discovery and trial
time was wasted arguing about the admissivility of partilal

take sales as comparable to partial take acquisitions.

Further, the only problem area of which we are aware where com-
parable open market sales between private parties are difflcult
to find is in the cocastside repiorn of Caglifornia due to the
effect of the coastal zone moratorium. Agency acquisitions

in this area commonly involve total takes and admissibility

of such sales to value such acqgulzsitions would meet any
problems in that area.

The further limitation of such sales to those made prior to

the passage of a condemnhation resolution or the filing of

an eminent domain action would help, to the wgreatest practicatle
extent, limit admissible sales to those where the sale price
was truly & product of & meeting of the mindeg on value and

not overly affected by the pressures of threatened or pending
litigation. 8ince CCP §125C.410 only comes Into play after
litigation 1s filed, its policies could be sccommodated without
pndue interference since any setilements made after litication
wus filed would be nonadmissible, Sales sfter the condemnation
resolution has been passed should also be made nonadmissible
since some owners will make a concession at this polnt to avold
the expense and difficulties involved in processing imminent
eminent domain litigaticn,

Very truly yours,

- :
;f:%ﬁ{3?</?(?ﬁﬂaff};g;g&dig?uhf
NORVAL FAIRMAN
Assistant Chief Counsel
NF:1lma

Dictated but not read.
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GUESTIGHAATIRE

PLEASE RETURi COMPLLTED QUBSTIOWNNAIRE T0: Califorpia Law Revizion Com~
misnion, Stanford Law Stchool, Stanford, TA 44309,

Your name John B, Rogers

Address Rogers, Vizzard & Tallett
369 Pine Street

San Francisco, CA 94104

1. 1 generally represent (chéck'the one that best describes your prac-
tice) : :

Condeaning agencies
Private property owners
Both condemning agencies and private property owners X
Other (describe briefly)

2. Do you balisve that any change should be made in subdivision (a} of
SBaction 822 of the Evidence Code? {Angwer "Yes"” or "Mo") _No

). Pleass slaborste on your answer to question 2.

1f you answered question 2 "No," please state your reasons for
your answer below. Alsc, assuming that sales to condemnors are to
be made admimsible, state any limitations to such admissibility you
recomuend and the supporting reasons for your recommendations in

that regard.

1£ you anewered question 2 “Yes,” please state below the
specific change vou recomnen<d and the reasons you recommend such
change. 1If your recommended change includes limitations on the t
adniesibility of sales to condemnors, state the supporting reasons
for your recommendations in that regarzd.

You may use the back of thie sheet and additional sheets for
your angwar if necessary,

Condemning agencies under the present statute are not only
protected but encouraged to settle litigation, and mre insulated
against objections by other affected condemning agencies since the
settiements made are not legally "precedent" for other acquisitions,

In practice, certain agencies acquiring large numbers of
parcels wherein one settlement could have a significant effect upon
the title project (e.g., Dept. of Trecsportation, redevelopment
agencies, BART, etc,). Furthermore, In such cases, the need for
reasonable uniformity in acquisition price {s directly related to
the agency's own fiscal responsibility and critical teo its objective
of completing the project without undue litigstion, However, in
cases where the condemning sgency has only a single parcel to acquire
or a very few parcels distant geoprephically and unrelated in value
(school districts, park districts, Repents of the University of

43~ .
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California, Hastings €ollege of the Law, hospitals, etec.), the con-
siderations for settlement are quite different. There 1s normally _:)
no precedent-setting difficulty with reference to the particular
agency acquiring the individual site, although there may be serious
effects upon some other public agencies acquiring properties in the
vicinity. 1f construction of substantial buildings is involved in
the project, the increased cost of the building may warrant a judg-
ment decision to pay a higher price than the property itself 1s worth.
Other exigencies, including 1itigation involving the right of the
particular agency to acquire the property, may dictate a decision to
pursue a similar course. While such decisions to settle litigation
are commendable and based upon sound economic reasons, they may prove
extremely embarrassing to another public agency acquiring property

in the vicinity. It is my opinion that the statute should remain
unchanged, in order that the public as a whole may be protected.

Asguming, however, that sales to condemnors are to be made
admissible, such sales should be limited to a foundation which would
require a showing that the price paid by the agency was not only
satisfactory to goth parties, but was not in excess of the hiphest
appraisal recejved by the particular agency involved,
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QUESTIONYAIRE

PLEASE RETURJ COIPLETEDR QUESTIONNAIRE T0: <California Law Revision Com—
mission, Stanford Law School, Stanford, TA 941305,

et

Your name f'fi; A i L I AL

Addreas /““}i— / f 2 i 'i-,‘ I ,{)(

1.

2.

3.

_Y5-

——— e

,{:

3

-, - re Y " .
Sl (i G Gy e 3

1 generally represent (check the one that best describes your praec—
tice)

Condenning agencids _
Private property OWHR B o

e Pt ¢

Both condennirg apencies and private property owners
Other {describe brieflyy __

Uo you believe that any chanpe should be made in subdiviaion ga} of
Section 822 of the Evidence Codel {Ansver 'Yes" or "Neo')
Please elaborute ou your answar ro questicen 2.

If you answered guescion Z “Ho." please state your reasons for
your answer below. Also, sssuping that sales te condemnors are $o
be made adwissible, state any Hmitotions o such adumisedbilicy you
recommend and the supporting rezsons for vour recomsendations i
that regard.

1f you answered queﬁtﬁﬂu 2 Mpa " please state bhelow the
spacific change vou reconmend sud the reassns you retommeud such
change, If your recommended chanpe incluodes llmitatlens on the
adiplgaibility of =ales te condewnnrs, state the supporting ressons
for your recommendations In that regavd.

You may use the back of this sheet and additional sheets for
your answer if necespeary.
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RS T IONGATRE

PLEASE BRETURN COMNPLETYED CHESTIOHAATEE 10: Coliforuiz Law Revision Come
mission, Stanford Law School, Stanford, T4 S43035,

Your name _Stephen W. Hackett -
Addressa County Counszel for the County of Napa

1.

2.

3.

1117 First Street

Napa, CA 34558

T generally reprecent (check the one that best describes your prac-
tice)

Condemning agencies X

Private property owmers

both condemning apencies and private property owners
Other (Jescribe briefly)

o you.believe that any change should be made in subdivision (a) of
L3 E%)

Section 822 of the Evidence Code? (Answer "Yes™ or "™io"} Yeg =

Please elsborate on your answer to question Z.

If you answered question 2 “No," please state your reasons for
your énswer below. Alsc, assuming that sales to condemnors are to
be made aduilssible, state any limitations to such admissibility you
recommend and the supporting reasons for your recommendations in
that regard.

If you answercd question 2 "Yes," please state below the
gpecific chanpge you recommend and the reasons you recommend such
change. 1f your recommended thange includes fimitations on the
adwissibility of sales to condemnors, state the supporting reasons
for your recommendations in that regard.

You may use the back of this sheet and additional sheets for
your answet 1f necessary, :

{See Attached Sheet)
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There would seem to be two argabencs ayalifiast tae admisgability
of gsales to condemning agencles:

1. Because the public entlty haa such coercive power and
authority, the property owner who deals with the agency 1s at a
bargaining disadvantage; as a consegquence the sale price paid by
the public entity is too low and rgference to that sale would produce
a distorted (low} impression of value; or

2. Because the public entity must have the property in
gquestion for scme designated public purpose, and because the public
entity operates in a political arena subiject tc pressures from many
different quarters, and because the public entity may be lesa inclined
to jealously gquard each and every dollar in the treasury (at least
not to the same extent as would the private individual}, sales to
public entities produce a price that 1s usually toc high and refer-
ence to those sales would produce a distorted (high) impression of
value.

As can ﬁe saen, these two arguments are poles apart, and
while examples might ba avallable to support either extreme; my
impreasion and my experience leada me tb conclude tha% the truth
of the matter in the vast majority of casas is located somewhere in
between!

1 would acknowledye that my experleance has been princigally
on the side of the condemning agerncy in representing the zatate,
county, special districts or the scheool districts. It has been my
pracéice {and I suzpect it is the practice of most attorneys rapre-
genting condemning avthoritiaes) to review carefully the staff appraisgal
that hag been prepared in relatlion to all the property acquisitions
anticipated for a given projsét. T cannot recall an instance of
where the staff appralssl represented other than a gonscientious and
profaﬁéicn&l effort on the part of that appraiser to achieva a deher-

mination of "fair market value."” Of course, sven as [ say this, I
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believe that reasonable minds can always differ on matters of judgment.
I am also of the opinion that "fair market valueé and "just compensa-
tion" are not necessarlly precise dollar and cent figures but rather
represant somsthing of a range whose breadth largely depends upon the
naturae bf the property involved and upon its particular circumstances.

Indeed, in this very pofitical world in which we live, where
property owners are much more knowledgeabls than thay were even ten
or twenty years ago, and where the political subdivisions requiring
property for public purposes are obliged both legally and polltically
to anawer to & much greater extent to thelr constituents, it 1is my
impression that there is prcbably a greater chance of the sale to a
condemning auﬁhority reflecting 2 generous rather than a penurious
conslderation.

For this reason, I would tend to favor the admissability sf'
sales to condemning authorities; I think they can and do offer a
legitimata basis for comparison (assuming that the properties in
question are otherwise comparable). I also feel that where one advocate
might wish to argue the depressing effect of the cosrcive power of
the public entity (and thua suggest to thae trysr of tact that the
sale price was too low), sc alsc should the other advocate be per-
mitted to argue that if anything the price was generous, consider-~
ing the political and legal fcorces extant in today's world.

It would, therefors, be my recommendaticn that subsection (a)
of Evidence Code section 822 be deleted in its entirety. If that
was deemed too radical a change and an intermediate position had to
be advanced,rthanVI,wquld,recommand that sales to the specific con-
demning autﬁo#£€§ iéa;if be admissable, or (the most constrained of
liberalizations) to permiti sqles to the same condemning authority
that related to the same public project that ls involved in the con-
demnation proceeding at hand. I personally would favor, however, the

broadest of these liberalizing alternatives,

YL




It would =zeem that liberali;ing the rule as suggested would
accrue to the benefit of all concerned; if a glven sale to a public
entity was proffered as a comparable sale and the property cowner felt
the sale was too low, the argument could always be made that the
coarcive effect of the public entity purchaser producsd that low
figure. Conversely, the "high" sale to the public entity could ke
argued by the condemning authority as representing the needs of the
public entity purchaser in that instance for which an exceasive
price was paid in order to avoild the expenge of condemnation, etc.

(Indeed, to use the verpacular, "you paya your money and you takes

your choice."}

In essence, I do not feel that a sale to a cendemning
authority carriés with it any more inherent potential of distortion
than does any other sales transaction between private parties or
private businesas entities, p&rticularly when one considers the host
of variables and motivations and exigencies that may prompt the
decigion to buy or to sell any given piece of property. I am persuaded
that the importance of meaningful comparable sale infar;ation is
sufficliently great in condemnation procsedings that reference to,
and reliance upon, transactions invelving octherwlse comparable property

should not be prohibited or proscribed simply because the purchaser

in that sale was a public body which had an unexercised power of

eminent domain.
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PLEASE RETURY COUPLETED GUESTIONSATRE To: (alifornia bLaw Revision Come
migslon, Stanford Law Srhool, Stanford, £4 44308, ‘

Your name m.éﬁé&n&&f_ﬂw-x{%gﬁ
Address g c24 i fﬁéméﬁw 7

St Frenccscs Cal X Fol /4
de vt

1. 1 pamereddw represent {check the one that best describes your prace-
tice) anyene.

Condemning agencies
Private property owners
Both condemning agencies and private property owners )
Other (describe brletly) ,Sdecdsrrt Q:_: .dgof and. [eatslo€ e
PeSearwiy #nd -"“#‘I"ér’py nights o L AT
2. Do you believe that eny change should be made in subdivision (a) of
Section 822 of the Evidence Code? (Answer "Yesa" or "Ho') ye.S

3. Please elaborate on your answer to question 2.

If you answered question 2 "No," please state your reasons for
your answer below. Also, assuming that sales to condemnors are to
be made adwissible, state any limitations to such admiesibility you
recommend #nd the supporting reasons for your recomuendations in
that regard.

1f you answered question ? "Yes," plesse ptates.below the
specific change vou recemmend and the reasons you recomaend such
change. If your recomuended change includes limitsations on the
admissibility of males to condemnors, state the supporting reasons
for your recommendations in tuat vepard.

You may use the back of thiz gheet gud adiftionsl sheets for
your anawer if necessary,
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QUESTIONJAIRE

PLEASE RETURN COMPLETED QUESTIONNAIRE T0: <Californiaz Law Revision Com-
mission, Stanford Law School, Stanford, CA 94305,

'l'aut‘ name C,’wr}’& ﬂ C}J Sg\é'rbs
Address (aa‘ﬁ V. faye Rd .
(3 M.J CA._QY¢/

1. 1 generally represent (check the one that best describes your prac-
tice)

Condemning agencies
Private property owners -

Both condemning apencies And private property owners
Other {(describe briefly)

2. Do you believe that any change should be made in subdiviefon {a) of
Bection 822 of the Evidence Code? (Answer "Yes" or “No") Yos

3. Please elsborate oft your anawsr to question 2,

1f you answered question 2 "No," please state your reasons for

your answer below. Also, aspuming that sales to condemnors are to
be made adwissible, state any limitatfons to such admissibility you
recommend and the supportiri reasons for your recommendations in
that regard.

If you answered nuestion 2 “Yes," please state below the

specific change vou recomeend and the reasons you recommend such
change. 1f your recomsendod chanpe includes llmitatlong on the
admipaibility of szeles to rondemnors, state the supporting reascns
for your recounendavions in that repard.

You may usc the back of this sheet snd addivienal sheets for
your answer Lf accessary,
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QUESTIONWATRE

PLEASE RETURi COMPLETED QUESTIONNAIRE T0: California Law Kevision Come-
miseion, Stanford Law School, Stanford, CA 44305,

Your name I?f" HAR f} ““ Df’:’f!ﬂﬂ RS
Address / 0O (, -~ ét{ ’U S:.T
SATRAMo T LSS

e

1. Y generally represent {check the one that best describes your prac-
tice)

Condemniug agencles _
Private property ownergz -

Both condemulup apencivs god private property cwnqzs
Other (Jescribe briefly} ig4;,ﬁ*aﬂ,- FAE A AL AP s

A - e L

¥
2. Uo you believe that any chensge should be made iop snbdivisiong} a} of

SBection 822 of the Evidence Cnda?  {Answer '"Yez' or "dg e

T 3. Please elaborate oo your answet to question 2.

1f you anewered question Z "No,'" please state your reasons for
your answet below. Also, assuning that sales to condempnora are o
be made admissible, state any limitations to such adeisstbility you
tecommend snd the supporting redsoos for your recomendations in
that regard.

If you answered guestion 2 “Yen,” plessc¢ state below the
gpecific change vou recommend and the reasons you recomnend esuch
change, If your recommended chanpe ivclodes limitaticns on the
admissibility of sales Lo condemnurs, state thoe supporting vessoas
for your recommendations in tuat regard.

You may use the back of this sheet and additional sheets for
your answet 1f necessary.
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QUESTIONNALRE

PLEASE RETURW COMPLETED QUESTIONNAIRE TO: Carlifornia Law Revision Com
mission, Stanford Law School, Stanford, £A $4305.

Your name QON& P P :DZ:/_‘H ra
Addrees /prﬂ [(}il Clrice = FDL C(UTE— ez,
Lo ANCECES, A 4 !r‘a’/;'ff’

1. I generally represent (check the one that best describes your ﬁrace
tice)

Condemning agencies 3
Private property owners

Both condemning agencies and private property owners

Other (describe briefiy)

2. Do you believe that any change should be made in subdiviaion {a) of
Bection 822 of the Evidence Code? (Answer '"Yes" or "No") 2 E :
3. Pleasa elaborate on your answer to question 2.

If you answered question 2 "No," please state your reasona for
your answer below. Also, essuming that sales to condemnors are to
be made admissible, state suny limitetions to such admissibility you
recommend and the zupporting reascbs for your recommendations in
that regard.

If you anewered gquestion 2 "Yes," please state below the
epacific change vou recommend and the reaegons you fecommend such
change. If your recommiended change includes limltatdons on the
admissibility of sales to condemnorg, state the supporting reasons
for your recommendations in thet regavd.

You may use the baclk of this sheet and additional shecis for
your angwer i{f necesssary.
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C. S. Hesch, FRICS, MAI, ASA

13006 Chase Street

Northridge, Calif. 91324
{213)885~6166

ales to Agencies with the power of
nan omain

- The blanket prohibition of the use of these sales
is & needlses hardehip and cost to the taxpuyerm., Whers
it osn be shown that the male to the Agercy was entirely or
at least substantially voluntsry and definitely with no
-thresat of condemnation, it should be parmitted to be intro-
duced into svidenoe, Almo where there are multiple
soquisitions (esy at lemot 10) and 51% of ths owners have
agreed to a settiement with the agency, then such settlements
should be permitted to be introduced by either wmide.

Where thers ars awards made by & court {(not reascnably
subjeot to further review or appeal), these awards should be
permitted to be introduced into evldence. However, stipulated
awards or ssttloments ashould not be so introduced.
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