
#36.800 6/15/77 

~ernorandum 77-41 

Subject: Study 36.800 - Eminent Domain (Resolution of Necessity) 

Attached is a copy of the Commission's tentative recommendation 

relating to review of a resolution of necessity by writ of mandate, 

which was distributed for comment this spring. The tentative recommen­

dation makes clear that ordinary mandamus (Code of Civil Procedure 

Section 1085) is a proper remedy for attack on the validity of the 

resolution but limits the remedy to use prior to commencemnt of the 

eminent domain proceeding. Thereafter, the validity of the resolution 

would be subject to attack only in the eminent domain proceeding itself. 

The Comments received by the Commission are reproduced as Exhibits 

1-6. The commentators generally approve the tentative recommendation 

(with the exception of the Los Angeles City Attorney) but raise a number 

of problems in connection with it. 

The San Diego City Attorney (Exhibit 1--pink) makes the suggestion 

that, if a direct attack is made on the resolution by writ of mandate 

prior to the eminent domain proceeding and proves unsuccessful, a col­

lateral attack on the resolution should not be permitted in the eminent 

domain proceeding itself. The staff does not believe this is a problem 

since the doctrine of res judicata handles precisely the problem raised. 

Perhaps we could add the following sentence to the Comment to Section 

1245.255: 

A determination of issues concerning the validity of the resolution 
of necessity by writ of mandate may be res judicata as to those 
issues in the eminent domain proceeding itself. Cf. Section 
1230.040 (rules of practice in eminent domain proceedings). 

A related question raised by the Los Angeles City Attorney (Exhibit 

6--gold) and which the Commission has previously discussed is the effect 

on a pending writ of mandate action of the filing of the eminent domain 

proceeding. There is statutory authority in Code of Civil Procedure 

Section 1048 for consolidation of actions involving common questions of 

law or fact, but the staff does not feel that reliance on consolidation 

is wholly adequate since there are differing standards in the two types 

of actions. The preferable solution is to abate the writ of mandate 
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action and have the eminent domain proceeding the sole forum for resolu­

tion of challenges to validity of the resolution. This could be done by 

adding the following language to proposed Section 1245.255(a)(1): 

Upon the commencement of the eminent domain proceeding, the court, 
upon motion of either party, shall dismiss the writ of mandate 
action unless the court determines that to do so Hill not be in the 
interest of the efficient administration of justice. 

The court's discretion here will cover the situation Hhere the eminent 

domain complaint is filed just as a decision in the writ action is 

imminent. 

The Los Angeles City Attorney (Exhibit 6--~0Id) raises the possi­

bility that a person other than the property owner might seek to chal­

lenge the validity of the resolution of necessity. This is an interest­

ing suggestion, but the staff does not believe it poses a real problem. 

The mandamus statute requires that the petitioner must be beneficially 

interested in the outcome of the action, and the cases have interpreted 

the requirement to mean that the private individual must have some 

private or particular right to be protected or preserved or an interest 

to be subserved other than that he holds with the public at large. See 

Code Civ. Proc. § 1086; California Civil Writs §§ 5.17-5.20 (Cal. Cont. 

Ed. Bar 1970). The staff does not believe supplementary legislation on 

this point is necessary or desirable in the eminent domain law. 

The State Bar Committee on Condemnation (Exhibit 3--green) calls to 

the Commission's attention a possible conflict of the tentative recom­

mendation with the Community Redevelopment Law. Health and Safety Code 

Section 33500 provides that, when a redevelopment agency adopts or 

approves a redevelopment plan, an action attacking or otherwise ques­

tioning the validity of the plan or its adoption or approval must be 

brought within 60 days. Thereafter, the decision of the legislative 

body is final and conclusive: 

33368. The decision of the legislative body sh·~ll be final 
and conclusive, and it shall thereafter by conclusively presumed 
that the project area is a blighted area as defined by Section 
33031 or 33032 and that all prior proceedings have been duly and 
regularly taken. 

This section shall not apply in any action questioning the 
validity of any redevelopment plan, or the adoption or approval of 
such plan, or any of the findings or determinations of the agency 
or legislative body in connection with such plan brought pursuant 
to Section 33501 within the time limits prescribed by Section 
33500. 
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The provisions of the Eminent Domain law that permit an attack on the 

resolution of necessity were not intended, and should not be construed, 

to affect these provisions giving conclusive effect to the adoption of 

the redevelopment plan. The staff suggests that language be added to 

the Comment to Section 1245.255 noting that the provision permitting 

attack on the conclusive effect of a resolution of necessity is subject 

to statutory exceptions: 

It should be noted that Section 1245.255 may be subject to statu­
tory exceptions. See, e.g., Health & Saf. Code §§ 33368 and 33500 
(conclusive effect of adoption of redevelopment plan). 

With these changes, the staff recommends that the tentative recom­

mendation be printed as a final recommendation and made a part of the 

Commission's 1978 legislative program. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Metnor~mdtwJ } 1~Z.~, 
EXHnn'r J 

ll-,QF\f:ln ~ n .. ,Zt: 
.~'It...w. cT,,. "~t1\11."H 

THE Cny AnORl'-iEY 

~ir. JOhll H ~ Li('M.oul J"y 
Executive Escref.01v 
Califotn I a Ld'h~ Pf:~I-i f'-; 'i J;! 1 "<";;.~mi ~;::d..:)n 
Stanford L0W 5~hG01. 
Stanford, CaJifc·'·!.-rd~·j ~;'f1'n!':1 

Dear Mr~ DeMoully: 

dated .7' j 1 1 

\rh"~ have rev 'lr~~,..v.:~d ~tC'ltr- lettr:=:r and :rf-'CD~nt"f~.nd.1.t: i on :tt=:,j. n!: inq 
to the rf:vlcw of Rcsriu!:i0!1 of ~p~eE~jty bv Writ of Manciatp 
and have the follo~' ;l-nq ;,~r:)mnV-~ntH. 

While v·?P arc not ... o\-'erwl"le lnv]c} \'d. th Vhe !Juss ib11 i ty t-hat 
our Reso'~11L-ion~-:; of topb 1 -i("' ('::)n\1"f't<.l('n'.~t--' tInci r:I.'~"-'t-:'io:::si+-\! will be 
~'lbjec.t ;0' ~:I'~..j"--'l't-jf·~n:ll~ :~~~-:~;'1.'~'~i l~::'l·,.~~,-:'n~l-·:l ~'--:~ll·~;:~mn··t":.,c::~' W":\ -
.::;:It. _ .~. n,~~U. _". -J_L .... ,.. " _.'. <---0'-. ""~, ''-.'::' ,: '--, '_, 1_ ~., .• .--< ..... '.. '-"~.~ •• ...:..~-::., ",_ 

must conclude tha t Y(iUr ~)r'c,pc:ncd t"PC(iIT.xur::ndation has, wJ th 
one f!xcet:'t:lot1~ ttlcrit, yJp "t'/ou1c1 ~3Uqqf"',8t ~71 r~ctd:iti()nal arneno'" 
rnent to thl:: propoGC'd 124S,~2'::-\:~( (,~C.L'~ pr[~vi.;-:,:l.()r: to the 
effect that i. f a ,EYver at~,ack ie, lcvl'led at the r'csolution 
pr;lol- to c(Jnntf!tlcpmt"'::~: of th(~ f'.W i neni: dom~"3_1n procecdit1(~!s and 
then prov'eR UnSH(;Cf?}"7Ff't:!1. f ,,:{ ~}eL~o;;d nttack. 8hould not be 
permitted in the enir-\("·:;ll Gl.mHin t1ct:_~"cn tU3(>lf~ 1\5 prcser-;tl'1.r 

worded,. yuer pt"otJrJf;PC; ,sec"':';.e-!: 1.2-';.'.:;, ;~~';~~; Wr)UI(! dPpt~ar to q~VC 
a condr·:mnec' t_wo Ch"ln(:t~ri- t{; -i,fivo.l id,:lt·(· 1~'11f~ r{"~'sn] ut.ion r 

especially i.f ttle judgmPllt j.n t:hl: w~i~: pr0ceedings had tlot 
become final dn/i ~:.hnt"crcq-~j (iT;t rc's 1;.101c::J.t:u {coLldter.al 
estoppel) ~ It. '~e€'ms \'j;':.'}! lnc:'iCA:l ~-:';dt an in;:i_ividual should 
not be permit.-:~!.~r.i Lo ccn~:.,if1t1.o~.~)Jy 2tl t,'::1cl~ d rf-3f:v.llut1.on. This 
type of latitude c'olJld Je:'!d i'~~ at>t!s~.~~ 

rrhE~rf:fo:rcr if -c.h!:? 0L~(,\,'e amCrlth"-ll nt ':"C'?:l.td. be .~.ncludectt 

we would who lebea:rt.odl y ~~npp('t t yc'·u:r p-;~:.lp(',na 1, 

m'lD: rb 
,.. r'1+-" 11+-+n ..... '"ou 
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Ie;(f] linT 2 

CLA.,.,'ON W. HORN. Juccu: 
Rettd. 

CalU'orn1a Law (Jonunl.ssiull 
3 tan! ol'd Law ;) choo 1 
~tanillord, Gali~ol'ni9 'J4J()5 

Lfentlemun: Hal Heviuw OJ resolution of 
noc;e3si ty by If:,it or man,"ste 

I have examined trw tentst!>'., recommendation for the chaIl~;e 
and neartily ag .• wi til tile l'tlcolllwendation. In a !lumber 
of eminent domain cases over which I j:.,resided this new 
pribcedul'e would have saved t.tmo Ilnd expense. I z'ecommend 
its adoptiolol. 

31nce1'ely Yours. 

45 Lfraystone Tr. 
:$an }<'rand 8 00, Cal 91111ij 
b21-95bO 

· , 
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EXHIBtT 3 

Minutes of Condemnation COI11ll!ittce 
May 7. 1917 
Page 5 

* * 

RESOLUTION OF NECESSITY - COLIATERAL 
X'M'AITR n'{ H7i.NnAMtJS - .'tA;~ REVU:t.J cm.NrSSION - ... 

* 

The proposal of thl!' LAW Revislen Commission with 
respect to the remedy of tlLIIndamus for collateral c ttack 
on the resolution of necessity UAS dlscuBGed. Carl Ne~­
ton pointed it out that the Southern Sectlon had dis­
cllrsed and voted on this matter on its April 30, 1977 
meeting" nd :l.t wag tln~ni.moufl1y approved t'ltter a synopsis 
of the problem WIU )l;illen to cut off all further dinlogue 
and the recommendation of the Lau Revision Commission was 
unanimously approved with Bob Ambrose abstaining. (Copy 
of the Southern Section minutes attached for full dis­
cussion of thi. probl~m.) 

The problem as to redevelopment agencies is that 
once their plan is aoonted; which is "ossibly many months 
or even year! before the adoption of the resolution of 
necessity. the law requires that the plan be attacked 
within either 30 or 60 d.y~ after adoption of the plan 
and if it is not attacked, • property at·lOer cannot 1tl ter 
attack the resolution of necessity adopted by the rede­
velopment agency. .Jennifer Moran mOiled to halle our 
committee communicate to the Law Revision Comrnis'Sion 
the snalmoly in the 1111>' with r!;spect to redevelopment 
agencies and the resolution of necessity. This motion 
waa unanimously pAssed. 
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~,'_ 1.:<W;>'l~l :;f·"·' .. i' '"~'''~r., S~)!~E 900 

"H:WPO"'''' ~('l\tl~ I;'';Lq'Q~I\jI'" g,Z:l!!.eo 
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HOME" l. !<c:C.O ..... d:K JI'I_ ..)(,.·-IN (. '("1. J .. 

HOW,VlrJ ~. H"''''''''SCN 
""',,"l.S C. ~M'O:K.UI'ol 

o ... "'w, I( WlnYU'" 
Cll,ro"" ,.. ff"lf '" t· 

..}O;~>I " G\ OfL'!' 
",,,t'-Hlfl 8. ";O'n," 

...,ILI.I..,." ... a-/:',. 
"I<;:HAI'I::' .... '.'JlII-fiU1 r May 24, J977 
I.t·-Cl'ol ... ",to •. H.o."''''l ... 
JOHN II >-!UPLII"Y --'» 

MI[ '~"!-.~ iJ I",J!t-r>. 
tl'V·Illt.1t-1A ... , .... ' ... ". 

~IICHAI:.'. W. ,,,,IoIEU. """"If "",'''11;1'10'' 
W,ll ,,.Io!;: Dt,<,o.I" ' ...... -. ~h"t. 
I.Ill~Q .. tl ~. l1"l-"t ~I'II ~ ... At~~E.5 t. >1 ..... -"·1<;':;t< 
.,-hrO(HJI>t I. W4ll."-Cl.)1'1 '..,,~,·'I~ I.. C-'l'''.'' 
!;hUdU l' ...... LtHtll''' ~lttJ T '."hlt. 
C. •• irC ...... "'D U:»IOI'<- _'t n I>"t, "'. ""H1t~ ...... 
"'<::H4I'1D" 'i51"'!'. It[HI~"'!I. I!'IQ"'ItP 
JOHN w_ "'\..I't~Ht ;"MC"! 1;: Gli:"~'''. ~ ... 
""011["1' ~ II"'ALJ>I 

California Law Revisi.on commis:;ion 
Stanford Law S"hool 
Stanford, California 94305 

Re: Comment on 'ran tat i Ve" HecomlTlenda U on RGla ti ncr to 
Review of Resolution of Necessity by Writ of 
Mandate _._-----_ ... _ ... _--_._-_ ..... _ .. _. <----------------... ------

Gentlemen: 

r have rev.!.ewed the Commi ss ion's ten t.atl.ve recommendat ions 
relating to a review of a resolution of necessity by writ af 
mandate and believe that th~ comments are well founded and that 
the recommendation should be adoptpd by the Leg~slature. Since 
AB 11 wan adopted there has been considerable discussion BnDng 
attorneys practi.cing eminent domain law as to t.he function of 11 

writ of mandate as a device for reviewing a resolution of 
necess.!.ty. Some have suqgested that. the writ providp an alternate 
to the "object ion to the right to take". However r I know of no 
one who has used that means to attack a resolution of necessity. 
Further confusion was generated by the conunent Section 1245.255 
of the CCP, indicating th~t an attack on the resolution by mandate 
would be under the iH'gIs oj: Section 1094.5. In light of P~.E],'?.X' 
Chevalier, 52 Cal. 2d 29q (19091, holding in part that the 
adoptTtJrl"of a resolution nf nec(,ssi ty WdS a legi<llat.ive action, 
many at t.orl1eys have bel i ~:ved t.h(1 t an attack by manda te would be 
lmder the ",'g1.s of CCP !'ilI1PS, and that tile comment referred to 
did not rna k(:1 sense. B(~cl]1iSt~ of the C"omoH:~nt, however, some attar-­
neys havE'. n2commended to publL(: ayencics that a full evidentiary 
hearing b" hQld .in conn;;cLion with th,' adopti.on of the resolu­
tion, and thdL a record bC' prT~8prved so -';.~hat it could be revif~wed 
under a SID94.5 proceedings. 

The Comm.tssion· s recommendat.icm should clarify this matter 
and reduce the probability of futnre litigation Qver the use of 
a writ of mandate to rcvj~w a resolution of necessity and the 
scope of review .tn t.he event Huch a wrIt is used. 

•. .L. 
. ... 
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To: 
From: 
Re: 

EXHIBIT 5 
• 

Ms. Wanda Underhill 
2079 Market Street, No. 27 
San Francisco, California 94114 

May 31, 1977 

Calif. Law Revision Commission 
Wanda Underhill 
Comments--Review of Resolution of Necessity by Writ of Mandate 

I. In an eminent domain proceeding the action must begin with a "Reso­
lution of Necessity" (C.C.P. 1245.220). 

A. The proper remedy for judicial review of a resolution of 
necessity is by a "writ of mandate." 

1. This procedure must be taken before the eminent domain pro­
ceedings begin. 

B. The proper remedy for judicial review after the commencement of 
eminent domain proceedings is by objection to "the right to 
take." 

Commentator fsvors the above procedures. 

Resolution of Necessity--§§ 1240.040, 1245.220, 1245.230. Couldn't 
these three §§ be reorganized and incorporated into one section? 

The exercise of the "right to take," i.e. through the delegation of 
eminent domain power, may not begin until the following condition prece­
dents are met: 

(a) Public interest and necessity require the project, 

(b) • • • Compatability with the greatest public good and the least 
private injury, 

(c) The property sought is necessary for the project. 

C.C.P. § 1240.030 

Parties to an action should be made aware of alternatives to eminent 
domain proceedings; the acquisition of property by: 

1. grant 
2. divise 
3. contract 
4. trading 
5. or other means. 

lsI Wanda Underhill 
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Me1IIor andum 77-41 
EXHIBtt 6 

OF". cr. OP' 

CITY ATTORNEY 
CIty HALt. IA.t 

LOB ANGEU:B. CALIFORNIA 110012 

Mr. John H. DeMoully 
Executive Secretary 

SURT PINES 
CI'fY ATTOMNIY 

June 8, 1:977 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Study 36.800 

rei Comments Regarding Tentstive Recommendation 
Relating to Review of Necessity by Writ of 
Mandate 

Dear Mr. DeMoully: 

The following are the comments of the undersigned 
relating to the referenced tentative recommendation of the Law 
Revision staff to the commission. 

We believe that the amendment proposed to Section 
1245.255 is an unwise amendment. We are somewhat doubtful 
that any amendment is necessary. However, if an amendment is 
desirable, it should limit rather than broaden the methods of 
collateral attack upon a resolution or ordinance of necessity. 
It should limit rather than broaden the number of persons who 
could make such collateral attack. 

The undersigned was present at the hearings on 
Assembly Bill 11, which were conducted by the Senate Judiciary 
Subcommittee considering the bill. It seems very clear from 
such hearings that the only purpose of Section 1245.255 was to 
allow a condemnee to challenge the resolution of necessity in 
the event the legislative body made a determination to acquire 
a property for rea.sons having no relationship to a public 
project, such as antagonism against a particular owner or to 
prevent some private development. We do not believe it was 
ever intended that the general public be given special author­
ity to contest a condemnation resolution or ordinance, other 
than such right it may have to enjoin a waste of public funds., 
or other unlawful expenditure. - T- ~,....; 

F." 
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Mr. John H. DeMoully page 2 
California Law Revision Commission 

If a third person 1s unable to defeat the con­
struction of a public project by claiming noncompliance with 
t~e California Environmental Quality Act, by claiming the ex­
penditure to be a waste of public funds, or by any of the 
other means which are available tb judicially test the right 
of a public entity to construct a project, they should not be 
permitted to assert that the condemnation resolution was im­
properly adopted. An attack on the condemnation resolution 
should be limited to the person who owns the property sought 
to be acquired. 

Allowing the person who owns the property to bring 
an action before the condemnation action is commenced also 
seems to be unnecessary. If such action were commenced, what 
effect would it have? Would its pendency preclude the filing 
of a condemnation action? If so, an unnecessary and extremely 
damaging delay in the construction of a public project would 
be caused. If not, it would merely mean that two actions 
would be pending rather than one. In other words, a writ of 
mandate or other collateral attack on the condemnation resolu­
tion, even when brought by the owner of the property sought to 
be acquired, would be a complicating and/or redundant litiga­
tion. 

If an amendment is to be made to Section 1245.255, 
we would suggest that such amendment state that the validity 
of the resolution may only be raised by answer to an action in 
eminent domain by a person having an interest in the property 
sought to be acquired. 

A third person challenging the validity of the con­
demnation resolution would not only adversely affect the public 
entity, it would also adversely affect private property owners 
who generally desire that condemnation actions be brought at an 
early date. 

We would appreciate having the opportunity to dis­
cuss this matter further with members of the Commission should 
you believe that such a discussion would be helpful. 

..... __ 1-

Yours very truly, 

BURT PINES, City Attorney 

By /It-~~,r~~ 
Norman L. Roberts 
Assistant City Attorney 
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STATE OF CALIFORNIA 

CALIFORNIA LAW 

REV I S ION COM MIS S ION 

TENTATIVE RECOMMENDATION 

relaUng to 

REVIEW OF RESOLUTION OF NECESSITY BY WRIT or MANDATE 

CALIFORNIA LAW REVISION COMMISSION 
Stanford Law School 

Stanford, California 94305 

!!portant Note: This tentative recommendation is being distributed 
so that interested persons will be advised of the Coamission'. tentative 
conclusions and can make their views known to the COIIIIIIission. Atry 
comments sent to the Commission will be considered When the Commi.sion 
determines what recommendaUon, if any, it will IIIIlke to the California 
Legislature. It is just as important to advise the ec-i .. ion that you 
approve the tentative recommendation as it is to adviae the Commission 
that you object to the tentative recommendation or that you believe that 
it needs to be revised. COW,lENTS ON THIS TENTATIVE RECOMMENDATION 
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JUNE IS, 1977. 

The Commission often substantially revises tentative recommenda­
tions as a result of the comments it receives. Hence, this tentative 
recommendation is not necessarily the recommendation the Commission will 
submit to the Legislature. 
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TENTATIVE RECOMMENDATIO~ 

relating to 

REVIEW OF RESOLUTION OF, '.mCESSITY BY WIT OF }!ANDATE' 

A public entity may not commence an eminent domain proceeding until 
1 its governing body has adopted a resolution of necessity. The findings 

and determinations made in such a resolution are conclusive in the 
ry 

eminent domain proceeding4 except to the extent they were influenced or 
3 affected by gross abuse of discretion by the governing body. 

The validity of the resolution of necessity itself may be subject 

to direct attack, apart from its evidentiary effect in an eminent domain 
4 

proceeding. A resolution procured by bribery is not valid; and, in the 

case of a conflict of interest, the resolution is subject to direct 
5 attsck under the Political ~eform Act of 1974. Attacks based on formal 

defects in the resolution, which might be made in actions for injunc-

t ion, declaratory reI te'f, or 
. ,,', 6'" . ." 

writ of msndate, are seldom successful 
" 

since the defects are easily correctable by am~ndment 'or comparable 
'" 7 

sction. 

,1. Code Civ. Proc. ~ 1245.720. 

2. Code Civ. Proc. § 1245.250(a). In case of ext:raterritorial condem­
nation, the resolution is given a presumption affecting the burden 
of producing evidence. Code Civ. Proc. § 1245.250(b). 

3. Code Civ. Proc. I 1245.255. 

4. Code Civ. Proc. § 1245.270. 

5. See Govt. Code S °I003(b). 

6. See California Civil }Trits § 5.4, at 65 (Cal. Cont. Ed. Bar 1970). 

7. Condemnation Practice in California ~ 6.23, at 138 (Cal. Cont. Ed. 
Par 1973). See also Code ctv. Proc. § 1260.120(c) and Comment 
thereto (conditional dismissal subject to corrective. or remedial 
action) • 
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The extent to which an attack on the validity of the resolution may 

be made by .~it of mandate is not clear, however. 3 Adoption of a reso­

lution of necessity by the governing body is a political and legislative 
9 type of action, and ordinary mandan'us (rather than administrative 

mandamus) has been held to be the proper remedy for review of legisla­

tive actions. 10 Fut the writ of mandate is available only where there 

is not a plain, speedy, and adequate remedy in the ordinary course of 
, " 11 
law, and the Eminent Domain Law in fact provides a means of attack on 

the validity of the resolution by objection to the right to take. 12 

The Law Revision Commission recommends that the law be made clear 

by statute that ordinary mandamus is a proper remedy for judicial review 
;"' 

of the, validity of a resolution of necessity, but only prior to the 

commencement of the eminent domain proceeding. Thereafter. the validity 

of the resolution should be subject to attack pursuant to the E;;;inent 

Domain Law. 

This recommendation ,·muld eliminate the need for litig:ation to 

resolve the issues of the availability of the writ of mandate and of the 

proper type of mandamus. It would help to limit the potential prolifer-
13 ation of multiple actions on the validity issue. It would permit the 

8. The Comment to ~ection 1245.255 of the Code of Civil Procedure 
states that "the validity of the resolution may be subject to 
direct attack by administrative mandamus (Section 1,\Q4.5) ," but it 
would appear that ordinary mandamus (Section 1085) rather than 
administrative mandamus is the proper remedy. 

9. See discussions in People' v. Chevalier, 52 Cal.2o 299, 304-307, 340 
P.2d 598, 601-603 (l95~), and \'~ulzen v. Board of Supervisors, 1()1 
Cal. 15, 21, 35 r. 353, 355 (1894). 

10. See :,'1150n v. Fidden Valley ~'un. "ater nist., 256 Cal. App.2d 271, 
63 Cal. "_ptr. 889 (1967); Brock v. Superior Court, 109 Cal. ~.pp.2d 

594, 241 P.2d 283 (J952). 

11. Code Civ. Proc. ~ 1(\86. 

12. Code Civ. Proc. § 1250.370(a). 

-13.' Limitation of the right to bring a T~ndamus action after commence­
ment of the eminent domain proceeding would not be detrimental to 
the property owner since a successful challenge to the validity of 
the resolution in the proceeding entitles the property o~~er to 
compensation for litigation expenses. Code Civ. Proc. § 126B.610. 
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court by ordinary mandamus to examine the proceedings before the govern­

ing body to determine whether its action has been arbitrary, capricious, 

or entirely lacking in eVidentiary support, or whether it has failed to 

foll<ll{ th!"procedure and ~ive the notices required by law; it would not, 

however, permit the court to substitute its judgment as to the findings 

and determinations made in the resolution of necessity for that of tbe 
14 governing board. Finally, the standard for judicial review oftpe 

validity of the resolution by ordinary mandamus would be analogous to 

that in a collateral attack on the conclusive effect of the resolutIon 
15 in the eminent domain proceeding. 

The Commission's recommendation would be effectuated by enactment 

of the following measure: 

14. See Pitts v. Perluss, 58 Cal.2d 824, 833-835, 177 P.2d 83i 88-90, 
27 Cal. Rptr. 19, 24-26 (1962). 

15. Under Code of Civil Procedure Section ]245.255, a resolution of 
necessity is denied evidentiary effect in the eminent domain pro­
ceeding "to the extent its adoption or contents were influenced or 

. affected by gross abuse of discretion by the governing body." 

-3-



; 1245.255. ~ttack on resolution 

SECTION L Sect:ion 1245.255 ofth!! Code of' Civil 'Procedure is 

amended to read: 

1245.255. (a) The validity of !!. resolution of necessity adopted !eY 

the governing bodyof the public "ntity pursuant to this article' fs 

subject to review: 

ill Before the commencell'ent of the eminent -Iomain proceeding, 2Y. 

writ of mandate pursuant ~ Section IO~5. 

(2) After the commencement of the eminent domain proceeding, ~ 

objection ~ the right to take pursuant ~ this title. 

(b) A resolution of necessity does not have the effect prescrihe~ 

in Section 1245.250 to the extent that its adoption or contents "'ere in-

fluenced or affected by gross abuse of discretion by the governing body. 

(c) Nothing in this section precludes a public entity from rescind-

ing a resolution of necessity and adopting a new resolution as to the 

same property BHbtee~ subject, after the commencement of ~ eminent 

domain proceeding, to the sqme consequences as a conditional dismissal 

of the' proceeding under Section 1260.120. 

, ~omment. Subdivision (a) (1) is, added to Section 1245.255 to make 
"'- "', ",-"! - - • -,- . 

clear that ordinary mandamus (Section 1085) is an appropriate remedy to 

challenge the validity of a resolution of necessity. See 'Julzen v. 

Roard of Supervisors, 101 Cal. 15, 21, 35 P. 353, 355 (1894); Wilson v. 

Hidden Valley tlun. lJater Dist. , 256 l::a1. App.2d 271, 278-281, 63 Cal. 

Rptr. 8S9, 893-895 (1967). See also Section 1230.140 (rules of practice 

in eminent domain proceedingsl. Under subdivision (a)(I), the writ of 

mandate is only available prior to the time the eminent domain proceed­

ing is commenced. Thereafter, the validity of the resolution may be 

attacked in the eminent c!omain proceeding itself. Subdivision Ca) (2). 

See Section 1250.370(a) (no valid resolution of necessity as ground for 
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objection to right to take). It should be noted that judicial review of 

the resolution of necessity by ordinary m~ndamus on the ground of abuse 

of discretion is limited to an examination of the proceedings to deter­

mine whether adoption of the resolution by the governing body of the 

public entity has been arbitrary, capricious, or entirely lacl-:ing in 

evidentiary support, and '1hether the governing body has failed to follo>, 

the procedure and give the notice required by law. See Pitts v. Per--------
luss, 58 Ca1.2d 824, :<33, 377 F.2d 83, 88, 27 Cal. 'lptr. 19, 24 (1"62)' 

Brock v. Superior Court, 10Q ral. App.2d SQ4, 605, 241 P.~d 2B3, 2~O 

(1952) . 

Subdivision (a) does not purport to prescribe the exclusive means 

by >1hic11 the validHy of a resolution of n,"cessity may he challengd. 

The validity of the resolution may l,e subj ect to review uncer principles 

of law otber<>ise applicable, such as (in appropriate cases) declaratory 

relief and injunction. See Section 1.230.040 (rules of oractice in 

eminent domain proceedings). T1,e validity of the resolution may be 

subject to attack, in the case of a conflict of interest, under th~ 

Political Reform Act of 1(\74 (Govt. ~ode § 91003(t». See Iilso Section 

1245.270 (resolution adopted as a result of bribery). 

Unlike subdivision (a). subdivision (t) does not provide a ground 

for attack on the validity of the resolution. Subdivision (b) provides, 

apart from the validity of the resolution, a ground for attack on the 

evidentiary effect given a resolution by Section 1245.250. 
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