
1139.250 3/30/77 

Memopn,c!um 7 7~.26 

Subject: 'Study 39;250' - Enforcement of Judgments (Homestead Exemption)' 

This memorandum discusses various problems with the homestead 

exemption:--both the declared homestead exemption pro'(ided in the Civil 

Code and the claimed homestead exemption provided in the Code of Civil 

Procedure. One problem conce'rning the relation between the judgment , 
.,-r-, .• - -, ": . 

lien on real property and, the claimed homestead exemption requires 
. ,~ , I· , ,'~'::', . ( 

immediate action. The remainder of this memorandum presents basic 
1 - ~. . . 

policy questions for Commission consideration as a starting point in the 

complete revision of ~h~ hom~st'~~d exempt~on provisions. Attached 

hereto 'are the fol1o~ing' exhibits: 

1. Comment, C~iifornia'~ New Homestead Law, 64 Cal. L. Rev. 1,,80 
(1976). ,,'" 

2. Excerpt'from'Karol, Effective Inso1venty Planning For the Con­
sumer Bankrupt in California, ,52 L.A.B.J. 376 (1,977). 

3. Declared homestead exemption provisions: Civil Code §§ 1237-
1304. 

4. Claim,ed, homestead exemption provisions: Code Civ. Proc. § 690.235 
(operative until July 1, 1977). 

5. Claimed homestead exemption provisions: Code Civ.PrOc. § 690.31 
(ope;tative July 1, 1977). 

6. Judgment lien provisions: Code Civ. Proc ~ 674 (as 'amended, 
operative JlJly 1, 1977). 

BACKGROUND, 

Until July 1, 1975, the homestead exemption could be claimed only 

by filing a declaration of homestead in the office of the county record­

er for the county where the, real property was located pursuant to'cGivil 

Code"Sections 1237-1304 (see, Exhibit ,3). ' However,' ,the declared h'?!"6- ,'", 

stead is not good against a judgment lien created before the declaratio~:, 

is recorded. Civil Code § 1241. 

I.n order to make th:/-s valuable exemption more .. readlly available, 

Chapter 1251 of theStafutesbf 1974 enacted Code .of Civil l'rocedur,e c 
i . I • ; ; -, ~- :_: ~ ; 

Section 690.235 (operative"from July 1, 1975, until July, 1, 1977.),.;,mich 

permits the' judgment debtor' to Claim a homestead exempti,m"in the Same 
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manner as other exemptions are claimed under Section 690.50 except that 

20 day,s ,rather than 10 days, is afforded for making the exemption claim. 

(Section 690.235 is attached as Exhibit 4.) The law ,review comment 

attached as Exhibit 1 analyzes the effect of Section 690.235 in detail. 

Chapter 1000 of the Statutes of 1976 (operative July 1, 1977) re­

peals Section 690.235 and enacts Section 690.31 (see Exhibit 5). Sec­

tion 690.3i permits t'he' assertion of a homestead exemption after judg­

ment but 'differs from Section 690.235 in several important respects. 

Section 690.31 requires the judgment creditor to apply to the court in 

the county where the real property is located for an order to show cause 

why a writ 6f execution should not issue. A copy of the order is served 

on the judgment debtor and a hearing is held to determine whether the 

dwelling house is exempt or whether its value exceeds the total of the 

exemption (if it is exempt) and all prior liens and"encumbrances. Other 
, ' 

aspects of the new'provisions will be discussed fnfra. 

PRIOR COMMISSION DECISIONS 

At the February meeting, the Commission' decided to consider revis­

ing the homestead exemption laws as a separate study. Tentatively, it 

was decided, if feasible, to propose the repeal of the claimed homestead 

exemption. At, the"March meeting, Professor Riesenfeld noted a problem 

with the judgment lien on real property exempt under Section 690.31 

which requires resolution before the new legislation becomes operative 

On July 1. 

URGENCY BILL TO MIEND SECTION 674 

Chapter 1000 of the Statutes of 1976 amended Code of Civil Pro­

cedure Section 674, pertaining to judgment liens (see Exhibit 6), by the 

addition of subdivision (c) which reads as follows: 

(c) With respect to real property containing a dwelling house 
judicially determined to be exempt from levy of execution pursuant 
to the provisions of Section 690.31, as distinguished from property 
subject to a declared homestead created pursuant to Title 5 (com­
mencing with Section 1237) of Part 4 of Division 2 of the Civil 
CQde, ~,judgment !ien created pursuant to ,subdiVision (a) of this 
section shall attach to such real property notwithstanding the 
exemption provided El Section 690.31. [Emphasis added.] 
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There are at least two. pessible interpretatiens of the effect ef this. 

language. At first blush, it appears that, if the preperty is seld at 

an executien sale, the preceeds ef the sale will have to. be·appli\!d to. 

the satisfactien ef the judgment lien befere the judgment debter re~ 

ceives the ameunt ef the exemptien. This fellews frem the prierity 

scheme ef Sectien 690.31 (j) which prevides fer payment first ef "all 

liens and encumbrances." This first prierity previsien is unfertunately 

taken verbatim frem Civil Cede Sectien 1256 which applies where there is 

a sale ef prepertysubject to. a decilared hemestead. However, where 

there is a declared hemestead, a judgment lien may net be created en the 

preperty (~~ Dunn, 160 Cal. 283, 116 P. 743 (1911», so. the refer­

ence ·te all liens dees net create a preblem.In this case, Sectien 

674(c) specifically prevides fer·a judgment·Uen en the preperty despite 

Sectien 690.31. If Sectien674(c) is taken to cempletely everride the 

effect ef the claimed hemestead .exemptien under Sectien 690.31, in 'any 

case where the judgment credit.er has recerded the judgment in the. ~eunty 
. ' . ! . 

ef the judgment debter' s residence, the secend and third prierities In. 

Sectien 690.31 (j) fer distribu.tien ef the preceeds ef the executien 

sale--Le. , "to. the debter, er the debter's speuse if. such persen is the 

exemptien claimant, in the ameunt ef the exemptien previded by this 

sectien" and then "to. the satisfactien ef the executien"--will have no. 

meaning because the executien will have been paid eff as a judgment lien 

under the first prierity. 

The secend and mere plausible interpretatien ef S.ectien 674 (c) is 

that the judgment. lien ef the executing judgment crediter is net paid 

eff under Sectien 690.31(j) and the judgment debter gets. the ameun~ ef 

the exemptien befere the judgment crediter is paid, but the judgment 

lien centinues en the preperty fer the full ameunt ef th\!.judgment re­

maining unsatisfied. Accerdingly, a purchaser at the executien sale. 

will deduct the ameunt ef the lien frem his bid because the value ef,the 
• J" 

property is reduced by the liability represented by the judglllent .1i~ •. 
, • £, >', r, 

Hence, the third prier1ty--the judgment crediter--is in effect ,ele'l:ated 

to. the first prierity. The enly protectien under the statute, H thi,s,. 

secend interpretation were to. be follewed, is for the ceurt to. ceunt in 

-3-



the amount of the judgment lien when determining under Section 690.31(c)(2) 

whether there is an excess value. This application of Section 690.31(c)(2) 
f 

is clearly against its original intent. The excess value referred to is 

any amount which could go to th~ judgment creditor in the third priority 

position. In order to straighten out this priority problem and make the 

claimed homestead exemption effective against a prior judgment lien, 

subdivision (c) of Section 674 should be amended as follows: 

(c) With respect to, real property containing a dwelling house 
judicially determined to be exempt from levy of execution pursuant 
to the provisions of Section 690.31, as distinguished from property 
subject to a declared homestead created pursuant to Title 5 (cqrn­
mencing with Section 1237) of Part 4 of Division 2 of the Civil 
Code, a judgmentlt.en created pursuant to subdivision (a) of this 
section 8ft""" fl~eflel! attaches to such real property notwithstanding 
the exemption provided by Section 69973h 690.31 until an exemption 
is determined under Section 690.31, in which case th'e lien termi­
nates, unless the court ~ determined that there 1! an excess 
pursuant to subdivision (f) of Section 690.31, in which case the 
judgm'ent lien continues on the excess. -- --

Several things should be noted about this proposed amendment. 

Under existing law, the excess value over a declared homestead exemption 

is reached by a lien of attachment or execution, not by a judgment lien. 

Southern Pacific Milling Co. ~ Milligan, 15 Cal.2d 729, 104 P.2d 654 

(1940); Lean ~ Givens, 146 Cal. 739, 81 P. 128 (1905). The proposed 

amendment would permit the judgment lien to continue on the excess where 

there is determined to be an exceSS under Section 690.3[(f). This is 

consistent with what the staff assumes to be the intent of Section 

674(c) which is to protect the priority of the judgment creditor at a 

time when he 'does not know whether the judgment debtor will claim an 
, 

exemption, the merits of any claim to be made, the amount of the, ex:-

emption, or the value of the property. However, once these issues are 

determined, the,re is no reason to cont inue the judgment lien if there is 

nothing to be reached by it. If there is an excess, there is no reason 

to extinguish the already extant judgment lien and force the judgment 

creditor to rely on the priority obtained by levy of execution. Of 

course, 'the judgment creditor will still have to resort to the writ of 

execution to apply the excess to the satisfaction of the judgment. 
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Subdivisions (c)(2) and (j) of Section 690.31 should also be amend­

ed to make clear that the phrase "all . liens and encumbrances" does not 

include the judgment lien of the judgment under which execution is 

sought. Subdivision (c)(2) should ,be amended as'follows: 

(2) The current value of the dwelling house, over and above 
all liens and encumbrances tfie'Eee .. , thereon whi.ch are superior to 
the judgment lien or execution lien ~ which ~ sale, if ~ 
would be made, exceeds the amount of the allowable exemption. 

Subdivision (j) should be amended as follows: 

(i) In the event of .an execution sale, the proceeds of the 
sale shall be applied in the following order and priority: firs.t, 
to the discharge of all liens and encumbrances,' if any, on the 
~'Ee~e'Etyt property which are superior to the lien under which the 
sale is made; second, to the debtor, or the debtor's spouse if such 
person-is the exemption claimant, in the amount of the exemption 
provided by this section; third, to the satisfaction of the exe'cu­
tion; and fourth, to the debtor, or the debtor's spouse if such 
person is the exemption claimant. 

Both Civil Code Section 1265 and Code of Civil Procedure Section 

690.35(e) protect the proceeds of a sale of the property for six mon~hs. 

Section 690,31(k), however, limits this protection to the. proceeds of a 

"sale of real property pursuant to an order of the cou~t directing., the 

issuance of a writ of execution." Presumably, the .judgment debt.or who 

changes dwellings will be able to claim an exemption for the new dwell­

ing in the proceedings for issuance of a writ of execution, under Section 

690.31. The problem is that the proceeds themselves are not protected 

where the property is not sold at an execution sale and the exemption of 

the second dwelling is not deemed to relate back to the earlier exemp~, 

tion as'provided in Section 690.31(k). The staff suggests that the 

limitation to execution sales in Section 690.31(k) be deleted. 

RELATION OF SECTION 690.31 TO ATTACHMENT LAW 

Section 690.31 by its terms is an exemption from execution and pro­

vides special procedures for issuing a writ of execution. However, Sec­

tion 487.020 in the Attachment Law provides that property exempt from 

execution is exempt from attachment. The potential problem is how the 

procedures of the Attachment Law are to be reconciled with the pro­

cedures set forth in Section 690.31. 
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Notice and a hearing are generally required before a writ of at­

tachment may issue. The defendant ,is given notice of the property 

sought to be attached (Section 484.050) and an opportunity to claim 

exemptions (Sect ion 484; 070) which would include the dwelling exemption 

provided by Section 690.31. Where a writ is issued ex parte, the 

plaintiff is requil;ed to show that the property sought to be attached is 

not exempt (Sec'tion 485.210) and the defendant is allowed to claim 

exemptions in the manner provided in Section 690.50 for 30 days after 

receiving notice of attachment (485.610). 

Clearly, the defendant has ample opportunities to claim a dwelling 

exemption under the Attachment Law." The only drawback is that, if the 

exemption 'is not claimed wi t,hin the time allowed, it is waived for 

purposes of both attachment and execution (see the ,Comments to Sections 

484.070 and 485.610) except where the defendant shows changed circum­

stances under Section 482.100. Furthermore,,' under existing law, the 

defendant may declare a homestead under the Civil Code even though the 

time for claiming' the exemption under the Attachment Law has passed. 
. 1 , -

There are several troublesome aspects of the interrelation between 

the Attachment Law and Section 690.31. If a claimed exemption is waived 

in attachment proceedings and no homestead declaration is filed before 

the judgment becomes a lien'on the property, the debtor would be pre­

cluded from claiming the exemption under Section 690.31. The creditor 

is still faced with the hurdle of obtaining a court order before the 

writ of execution will issue under Section 690.31. 

Where a plaintiff seeks to attach a dwelling, he may do so under 

the Attachment Law without giving the detailed notice provided in Sec­

tion 690.31(d). 

Where an ex parte writ of attachment is issued, there is obviously 

no noticed hearing; Section 690.31 contemplates an opportunity for a 

noticed hearing .i,n every case where a creditor seeks a writ of execution 

to levy upon ,a dwelling house. 

Attachment pro,ceedings take place, in the court where ,the action is 

pending. Ur;tdet; Seq~,ion 69,0.31, the determination of whether to issue a 

writ of execution and of the existence of the dwelling exemption or ex­
:1" 

cess value is made by a court in the county where the dwelling is 

located. 

-6-



Despite these various technical problems, the staff believes that 

there is no urgent need to amend ~ither the Attachment Law to conform 

to Section 690.31 or to amend Section 990.31 to override any conflicting 

provisions in the Attschment Law. The defendant is adequately protected· 

by the attachment procedures and in any event may resort to declaring a 

homestead under the Civil Code should the need arise. Another factor to 

be considered is that Section 690.31 provides a novel procedure in Cali- . 

fornia, and it will surely be amended several times in the next few 

years (see, e.g., A.B. 423 in the current legislative session). Special 

revision of the Attachment Law at this time would be premature espe­

cially in light of the possibility that the Commission itself will even­

tually seek to revise this area of the law. 

BASIC POLICY QUESTIONS 

Before the staff begins drafting a revised homestead exemption law, 

we need some guidance from the Commission on several general policies. 

We do not intend to reexamine, at this stage at least, the amount of the 

homestead exemption, the type of property in which it may be claimed, 

the type of pers'ims who may benefit' 'from the exemption, or the type of 

debts against which the exemption is not good. 

Procedure for Asserting Homestead Exemption 

The staff believes the dual procedure whereby homeS,teads may be 

declared or claimed is unsatisfactory. There is no persuasive'reason 

for permanently relying on both declared and claimed homestead pro­

cedures. What we have now is not one good system, but two defective 

systems which are inconsistent and in some ways in conflict with one 

another. 

From the standpoint of the central policy behind homestead exemp-. 

tions--to protect an adequate. home for the debtor and his or her family 

from general creditors--the declared homestead .exemption provisions in 

the Civil Code (see Exhibit 3) are inadequate. The main failing is that 

the declared ,homestead is not good against a prior judgment lien. This 

problem is made all the more serious because the defendant does not re­

ceive any notice in the course of the proceedings leading up to judgment 

that a homestead declaration should be filed before judgment is rendered 
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if he wishes to protec,t his house. These major def~cts in th'e existing 

exempt:!:oh scheme could be avoided by making 'homestead' declarations good 

against 'prior judgment and execution liens and providing for some sort 

of notice so the debtor may take advantage of a limited grace period by 

filingth" homestead' declaration. (Adams, in the law review comment 

attached hereto as Exhibit 1, suggests much the'sam" thing on page 183, 

n.15 • .) ,The complicated Claimed homestead exemption provisions could 

then be 'repealed. This solution disrupts the existing law as little a's 

possible. ' 

Placing reliance on a claimed hom'estead exemption procedure recog­

nizes that there is almost no need for a homestead exemption before a 

judgment creditor attempts to levy upon arid sell one's home. If 'ade­

quate notice procedures are provided (asunder the current claimed home­

stead exemption) or if the judgment creditor is required to obtain a 

court order before a home may be levied upon (as under Section 690.31), 

the central purpose of homestead exemption laws should be adequately 

served. 

Before a decision is made to eliminate the declared homestead ex­

emption scheme in favor of a claimed homestead, two collateral effects 

of declaring a homestead under existing law should be considered. 

First, Civil Code Section 1242 provides that generally a married per­

son's homestead cannot be conveyed or encumbered unless the spouse exe­

cutes and acknowledges the instrument or a separate instiument. This 

feature is not 'unique to the' declared homestead provision's; Civil Code 

Section 5127, in the community property laws, similarly provides that 

both spouses must join in executing an instrument leasing,selling; con"' 

veying, or encumbering community real property. Accordingly, it does 

not appear that the declared homestead provisions shouldbe'retalned'to 

provide for restrictions on conveyances of real property. Second, Civil 

Code S~ction 1265 provides that, if the homestead was' selected from com­

munity:property, quasi-community property,' or separate property of the 

other spouse who joined in the declaration, the "land so selected" vests 

in the survivirig spouse. 'Adams (see Exhibit 1, p.191, n.59) suggests 

that this' may 'resurt :in certain 'tax advantages by combinh-ig'the survi­

vorshipfeatuteof jOfnt tenancy with the tax advantage of cOmnlunity 
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property. It also resembles the tenancy by the entir~ty, abolished in 

California by the enactment of Civil Code Sections 682 and 683 in 1872. 

Hannon v. Southern Pacific Railway Co., 12 Cal. App. 350, 107 P. 335 

(1909). The staff does not believe that the possible tax advantages of 

the survivorship provided in Section 1265 alone justify retention of the 

declared homestead scheme if the Commission is otherwise inclined to 

recommend its repeal. In any event, it is highly doubtf~l that a sig­

nificant nu;'ber of persons declaring homesteads have any idea that these 

other consequences will follow. 

If a claimed homestead procedure is to be recommended over a de­

clared homestead procedure, consideration should be given to the pro­

cedures for making the claim. As discussed above, since 1975, Cali­

fornia has had a procedure where the judgment debtor is afforded 20 days 

after levy within which to file an exemption claim with the levying 

officer. Code Civ. Proc. § 690.50(a). Beginning July 1, the exemption 

will be determined at a he~ring to show cause why a writ of execution 

should not issue. 

Persons Who May Cla.im Exemption 

Inasmuch as the purpose of the homestead exemption i's to protect a 

home for the debtor and the debtor's family,' the debtor's spouse should 

be permitted to claim the exemption. The declared homes·tead exemption 

may be asserted by the spouse of a debtor so as to defeat an attachment 

lien. Civil Code § 1263; Johnson ~ Brauner, 131 Cal. App.2d 713, ;281 

P.2d 50 (1955). Similarly, under Code of Civil Procedure Section 

690.31, the spouse of the debtor may assert the exemption at the show 

cause hearing on issuance of a writ of execution. 

This issue will als.o arise concerning exemptions generally. Ex­

isting law does not contemplate the making of claims by persons other 

than the judgment debtor. See Code Civ. Proc. §§ 690, 690.50; Grant ~ 

Segawa, 44 Cal. App.2d Supp.945 (1941). Section 16 of the Uniform Ex­

emptions Act provides for assertion of exemption rights by a spouse or 

dependent of the debtor or by any other authorized person, such as an 

agent, guardian, or person holding a power of attorney. 
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. .' .' 

Effect o'f Attachment, Execution,and Recording Judgment 

The existing rules governing the relationship between attachment, 

execution, and judgment liens on the one hand and the declared and 

claimed homestead exemptions on the other seem rather arbitrary. A 

declared homestead defeats a prior attachment lien but is defeated by a 

prior judgment or (presumably) execution lien. However, the excess 

value of a' homestead is reached by attachment or execution and not by 

the judgment lien. The claimed homestead exemption will prevent attach­

ment, if properly asserted in a hearing on issuance of a writ of at­

tachment, or will remove an attachment, if properly claimed after levy 

of an ex parte writ of attachment. However, if there is an excess 

value, the attachment lien should remain on the excess. Under the law 

t~ become operative o~ July 1, the judgment lien is ~ood against the 

property despite the ~i~imed homestead exemption--a problem we proposed, 

at the 'outset to seek to remedy. . : ,. 
In devising a sensible scheme concerning these liens as they relate 

to the homestead exemption, it should be recognized that the purpose of 

the liens is to establish a priority. Of course, from the debtor's 

point of view, a lien is a cloud on his title. 

A scheme that would maximize the priority of the first general 

creditor to assert an'attachment, execution, or judgment lien would pro­

vide for the continuation of such liens on the homestead property in 

order to catch any eventually accruing excess value. This would result 

in more clouds on titles than under existing law. 

A variant of this scheme would require 'the creditor to show that 

there is an excess value as a condition to obtaining or retaining a lien 

on property which has 'been declared or shown to be exempt. This would 

eliminate the possibility of there being liens on nonexistent excess 

values. This scheme has a precedent in the apprais'al prOVisions in 

Civil Code Sections 1245-1256 (see Exhibit 3).' 

-10-



Retroactivity 

The staff believes that changes in exemption' laws should be made 

retroactive and that there are severa1 feasible approaches to accomp­

lishing this result to a greater or lesser extent despite doctrines per­

taining to impairment of contracts and vested rights. We plan to pre­

pare a memorandum on the law relating to retroactive application of 

changes in the amounts and types bf exemptions for consideration by the 

Commission when the draft of the exemption chapter of the enforcement of 

judgments law is discussed. So far as the subject of homestead exemp­

tions is concerned, it should be noted that the increases in the home­

stead exemption enacted in 1970 and 1976 provided that existing home­

stead declarations were deemed amended to the greater amount "to the 

extent that such increase does not impair or defeat the right of any 

creditor to execute upon the property which existed prior to such date." 

Civil Code § 1260 (emphasis added). This provision changes the rule in 

Strangman ~ Duke, 140 Cal. App.2d 185, 187 n. 1, 295 P .'2d 12 (1956), 

that the amount of the homestead exempt1.on is governed by the law in 

effect at the time the debt is created, citing In re ,~auerTsC?llection 

Co. , 87 Cal. App.2d 248, 196 P.2d 803 (1948). See also the discussion 

in the article attached as Exhibit 2. 

The problem here is much simpler because the Commission has ten­

tatively decided not to increase the amount of the homestead exemption. 

Karol, in Exhibit 2 (p.381), suggests that the procedures made available 

by Code of ' Civil Procedure Section 690.235 for claiming a homestead 

exemption should probably not be available to a debtor to whom credit 

was extended before the effective date of Sectioh 690.235. The staff 

disagrees with this position. Section 690.235 did not create an exemp­

tion nor did it enlarge an existing exemption. By arguing that the time 

of contracting the debt is the determining factor, Karol would give less 

retroactive effect to the procedural changes made by Section 690.235 

than Civil Code Section 1260 affords to the increase in the amount of 

the homestead exemption from $20,000 to $30,000 since the application of 

that increase is tied to the right to execute on a debt, not the date 

the debt was incurred. 

The staff disagrees with this position for the reason that proced­

ural changes may, without offending the contracts clause, be given 
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retroactive application (that is, may be applied to current proceedings 

on debts previously incurred) unless to do so would impair vested rights. 

At ~,minimum, the procedural changes should be made available to debtors 

unless the judgment creditor has ,obtained a lien an the property prior 

to the effective date afthe new procedure. This is the approach re­

flected in the act enacting Code of Civil Procedure Section 690.31. 

Section 5 of the chaptered bill (see page 4 of Exhibit 5), 'provides that 

the act does not "alter, change, or modify.the rights of any lienholder 

or encumbrancer vested prior to July 1,1977, or [July 1,1975].".·. 

The staff would go farther and provide that these procedural 

changes apply to all proceedings initiated or pending on the operative 

date of the new law. This approach comports with the constitutional 

requirements. Estate of Patterson, 155 Cal. 626, 102 P. 941 (1909), 

involved a statute enlarging the class of destroyed wills·that could be 

probated. The will of the testatrix had been destroyed in the 1906·San 

Francisco fire b~t ~t the time of her death only fraudulently destroyed 

wills could be proven as destroyed wills. The court applied the later 

amended statute which,.perPll,tted the probate of wills destroyed by public 

calamity. In McBarron ~Kimball, 210 Cal. App.2d 218, 26 Cal. Rptr. 

379 (1962), .the trial court rendered judgment for the defendant in an 

action to recover money under a construction contract·because the plaintiff­

assignee of the contract and the assignor lacked a license to' act ·as 

joint venturers and so were barred by statute from maintaining· the 

action. IIThilean appeal was pending, the Legislature amended the applicable 

statute to. remove thE\ bar to suit where the joint ,venturers were individually 

licensed contractors, even though not licensed as joint venturers. The 

court ·of appeal applied the amended statute to permit the plaintiff.·to 

maint.ain the action on the ground that the statute relat·ed. to procedure 

and ,did not impair the obligation of a contract or interfere with veste'd 

right,s. 

The· .staff is of the opinion that extending the time for claiming 

the homestead exemption is similarly a procedural matter that may be' 

applied. to pending proceedings. 

Respect fully submitted, 

Stan G. Ulrich, 
Staff Counsel 
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Memorandum 77-26 

EXHIBl'+' 1 

California's New Homestead Law 

Chuck Adamst 

This Comment deals, with California'", new residential ("emplion law. 
Like the homestead law, Ihe new law pro/~('/.' add,,,,,.',, re"iknee 
from the claims of uns~uredcrcdi/rm'> bm tile ",.idemial exemption 
law does flnl iv!quire 0' dtdaration oj ,hame,Head /><'10'" " judgmmt 
again.,t the debtOf' is recorded, The aPlthor lind,' Ihal although Ihe 
new law adds .,ignificantly w the protection of ,Iebtor". it present" a 
number of lechnicoldil/kultie.,. 

I 

INTRODUCTION 

Section 690.235 of the California' Code of Civil Procedure provides 
for the exemption from execution ~a1c of a debtor's residence to the 
same extent and iii the same amount as the debtor would be entitled to 
select as it homestead.' In effect; this new law affords much of the 
prote<:tion of the homestead law without requiring the recording of, a 
homestead declaration.' As' a result, the residential exemption law ell:-

t B.A. 1968, Unlyenityo(Cllilornia, Sanla iI.rb ... ; M.A. 1970, Univ .... ily or 
Callforall, Sant. Barbara; M,B,A. 1972"Univ ... i'y of C.lifornia, IIffkeley; Ihitd·year 
IhIdeftt. Boall Hln School of Law, Un!'.n<jly of California. IIerkeley, 

!. Tile law of declared homesteads i. cooified in CAL n., CoDe II 12J7.IJ04 
(Wesl 19'4, Supp. 1915'). A declaration of home,'ead protOCI' a .lehtor·, re,idence from 
",_!loft oaIe In oaUi!fou:tlon of lUi/pilents of un .. cured cre<iilo", which are ttrorded .f· 
let the dKlaraUon of homestead, CAL av, COOl; §! 1240, !241 (We'" 1~54},The 
bomestelKl"ucmptiOil" is substlnttal;-a ~8d of R famfly or n per<ilOn {}VCr 6.5 yeRn of 
... is allowed. hOrneMead nemption of $20.000 over BAli ilho'lC all lif'n'8 and enCUm­
b ....... on hill re.idenoe, CAL. C .. , Co",,! 1260 {We.', Supp, 1975), 

f".Ior an e:Jl~u.cmt SUMY of eaBfomril'!j homesltnd (nw, sec .'5 H. WnklN, C.-.UFua""lA. 
I'NX:!DIJD 34011·28 (2d ed, 1971). Other useful rdetence.. indude: 2l CA ... JUI, 24 
Homnt~oJ.r (19$.S): Cumment, Cr~(1.';on 0/ IJrf' IInruf!.",.Qtt ami Ir.~' Rt'qufrf'mt'lIi.,. 26 
CAUF. L. ReV. 241 (1938); Com""'.!. 1'Itr Nat.", vI tI" l/ome,fl<'Ud Right a"d In 
"Tnmlnatiolt, 26 (AUF. L. REV. 466 (1918). It1 addition, ('AL. PROUATl' Cum': U 6W~8 
(Well 1954, Supp. I97S) pm.ide for I proIJal. homeMead. which .nOl.lld tK>t be 
con.fused with· the declared" hom~stead, -The plObate homestead prated'! the sur'¥i",inl 
family', Jl!9idenc:e From the claims of a de~cnl's crcditl)("!, For a It"ctnt di!ICussioll of 
the probate horneslead. see Comment, rile I)rpbalf' 1IV1"l!J'tt>fjd i,. CuUfmnia. ~3 C.tuP. 
L. bv. 6S S (l965). 

2. A relidenct does not bel.!ome e~empi under Ihe hOUlt:'~tcuLl law unlil the 
hOlne!ltead dedaralion ill ft"t:onJed. Cu, Clv, Coim U 11M, 124t' (West 19.54). The 
recording requirement or (he bomestcltd luw f.tdlilal('~ dl<lin of nile searche!. to. LiUti 
insurer can determine whelher pfOfletty hll!io been ue-mptw untler U;c homc8kutl law by 
c:xamininl the counly reconh 10 :o.ee if.8 hOl1u:slead lle-cli1to1lnm run ~'cn recorded. 
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tends many of the benefits of the California homestead law to the 
presumably large number o( debtors in California who are unaware of 
the homestead law and are consequently not protected by iL Prior to 
enactment of the new law, California's homestead law Will criticized 
because it helped the sophisticated debtor, but Will often of no benefit to 
those ~t in need of the Jaw) protection." The residential exempliou 
law brings California law closer to the homestead laws of many other . 
stales, wbere no act except occupancy is required of homestead claim­
ants.' In these other states a debtor may claim his homestead after levy 
of execution.' 

The new residential exemption law should be construed in accord­
ance with the· apparent legislative intent to extend the pr~tion of 
homesteads to all residences. Like other homestead legislation, the 
residential exemptiun law should be interpreted liberally by the courts 10 

that its humane purpose-providing the debtor and his family limited 
protection from the claims of creditors-.:.-can be achieved.' 

In addition tu adopting the residential exemption law, the legisla­
ture retained the homestead law' so that homeolll1iers may continue to 
declare homestead, on their residences. A declared homestead may be 
desirable because attorneys and judges are. familiar with the law d· 
declared homesteads." The residential exemption, on the otber band, II 
new and has not yet been interpreted by the courts. Moreover, the 
procedure fnr declaring a homestead is relatively simple and Incxpen-

The Ic.sklcnltul :cx-tmptiun law contain:'l no recordlna requirement, ~r. The,. 
fon:. in orner W tldeTlninc whether (he property ill ex.emrt. a title iMum wiD have to 10 
heyond the t.:uunfy rc(unls 10 di-.c.oVt'f if the judgment debtor has resided on ihe property 
OIIlt! lUI!!; claimed H1C cx('mJ'ltion. This may he difficult for title imuren to doi Ihm .the 
residenti:ll t'~("n1rlion law may create wme chain of Hlle problems. 

3. Rirkind. All'hdrc- I~·n'".pllf)n UW.f, ]1) C.~UF. Sr. 8.1. :'10 • .311 ~ 1%4). 
4. fo~ iiO t"u'cllcnl di'ic\l~ion of homeste~d Jawl In the United &atell lee 9. 

RU!.."irNI'1!i tJ. Cltrltl IoU' Rf.MtOIE! ANn DI!ITOas' PKoTEclWN 3-02·22 f2d ed. 197:5); 
ffa,-kiH:"~. Ifmllr'\"/.'ju{ b'cmrliont, 63 HARV, L RE\I. 1289 (1-9"'0). 

s. t-:." .• I'll .. Rlv. Sr ...... -*4().IO~ 11974); tJnH COO£ Aw ... f 28·1·10 (1"3); 
WI!;. STAt. ANN. §. 271.2!(I', [1~5H); S, RIUt'Nn.LU, CaPDtTOUt 'RF.Mf.DIE5 AND 
DunHR~'l'R')1I nfllN, )U4 n,16 •. 111.'i n,1M; r2d ed. 1'.17.-s). 

6. .1· .... 1','"1< of Mclnlyre. 189 Cal. App. 2d 498. II ell. Rplr. 733 (til DIll. 
19(1), 

The l,hject of 1'111 home~f'ad kgislation is to provide a -place for the ramily and 
il .... urvi\·in~ tn .... rnl'x·r~, where ,hey nlUY reside and enjoy tbe comforts of a 
htlme. rn'cil fhlll1 ,my an"i-cfy th~lt it may be taken from them Blainst their 
will, eilht:'1" hy H:a.'inn of Iheir uwn nece~sily or improvidence. or rrom the im­
,""Jrtuntly ur Iheir cr('dllor~, 

M. nl _~1J2, 11 t 'nl. Rplt. ul.-7 J(" Ilrmrinll E-stalf' or I'alh, 132 Cal. 609, 613, 64 P. 99.5. 
~n ( '.'11 ,. . 

1. !AI.CwC"mdll117·n04 {Weo,'954.Supp.I91S). 
~. f Jlilorni;1 h,b Ilad IL hmne ... trnd hlw ~inc;e 1"3-1. ~5 C'L. JUl. 2d HOmf'll~4tf.f" 

.H f li).'\5 ,. 

) 
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which can only be ~resolved 'by fanighted judicial interpt'$tion. Before . 
teaching thcse.lnorc~phi~ticated i5l1la"hoW4;VU; itilim~to 
. understand the exemption il3clf and theprilCedural RQuII:e~JI lit­
valved in cilliinitl& i,t. , . .'., . 

,-. -, '. : 

. -:, 

" ,'L 

) 

."., ·¢J.AIMlNG1"HB,Exil~tON .• ··,·. ',.'". . ' ;,' ,.' ' " . 
. " , . t.; .: .\~, . , ; , 

,.11Iecxentptil)n:'.ailfht'it&ed '.tJy ~oIi;690.!31 QM.I ~;. .' ,'. 
Code ofC:lvilPiVcedllre:i~;OIU!ofll1aIiY~illptIoiii~;6t_·.;·;,,,:,,.· 
to proteetvarioU" typehl{ deb,or'(iwned~~.'.1Ii1lJtn ,1!c:: .;' 

Like marty·· o~JlbeIie' _"'10"""; :eM' m~~.,Ii"Mlt:M;+i.~<'·l:: 
· clainledaoicordinkto the,p!'OteduAI·.e!'fottbiil_ttfIjj "'JO;,lt~, '0 + 

," .6?(J.SO niltUl'Fes ackbtor to deti'l'era .... lifndaVft 'to,"1e~""'.~,\, ,;'., . 
. .. ', .within 20fayurtet levy Of eUachmeat;l'irnetiJtloa'1b.·., ... ·•· '}-

~,'~~~roflirs ixetil:Jjilon rlghU,TheaftldaYit III .. ..." ... ~I$' '. ' .... 
· aIlegetha, it. i!lneml'l. under tel':fion '6~.23'."""'.'." fiictJ~ .. ' 

511')' lOSupixlrt, t'" ~9'~ilcJ8imto&il~,ln~d.l~~, .. '.;,.'.· 
residentialnemption •. til. debtDi'. ~·flls' f*~~"'."." '.' 
the pmpcrtyinvolm!. ·audftlllt~tI!l· .... _biJ ............. •• 

" -f ' __ ~_' ____ • __ • ',_,_", ,'''~ 

an existinr:lktlal'ed hOmestead.'" ThtI&. r.aets .... \l!e· ...... Ihit, .. • .. ' 
· affidavit.'n· ., . . . . " '. " 

~:lf~..:~i~;::~;:,:?:(::~~n.::::::.~~=~=12 'c ..... ,,.., 
"I draWn, an onliruJ ne1"!'''IIIPtitl\i",w,.ln .1IG"'~."(OII!!or·~.IfI\!:.F. })'i ~ 
he d.djlm! ~rlff ju~ .. Imrt~ ~.liIIw.""""; E.,.;M-. .... ,tr.lf. 
:1:~"I~.1 (1?74J;.,IJlA'IC~~~N •• ~.I'I~ (19m;2~·;!(T,;.~.tr~;'~~lt .. " "., 

Sin~ ,.'lieaIHdnY,' requiNd' of ""~!<m~F IIIe ~I~"~ .• _1 
ronllinmuc~. 11w.~"" Int"rn..tloIi.~ m~ l;>11I\.~ ,iII~'~IIII~:~lt)II"'" ..... 

. not nece.,iu\ly .. ~iei (or •• d~IIitI", lIIe,,,",, a(~~'lt.,d,lllallt~ ,_, ~"'~: ',: " 
('''m,., .... CAl, (',"'!l l:"-: 1' .... I. 69IUU+w.o.'.!kIpp.I91,S/. ''''''C&I..·ew •• ~1 
'261 (We.t ~'llm),IUtfaltltftVt~dj«"",,!,d ~"",,qf1'¢(t.~(~~.I!i_·mill'i .. ' .: ,'.; 
debl .... C<""d.' .... ~; ... a. nlUl:l1rtfllti:!i!>fj ifr;d<r .• l!o~~IMr)~1i ~~~~~ 
decl.'OIO"" afl",o<conb,tlOn of. jilJ.", .. nl& •• d,,! seed ... f ..... iii .••. lib""', UfiIIIPo . 
IKln law. Stlch}.h"ml·~t~d~ WUllkl,~t~~ 19~ ~io!t~,"'~l!ll,,).iI'.iIt,~~ 
m.n~ 01 1"".rloNe.I> p"~n""'lh~r~~11.1.,~~~'\'.Jt,:, ·":"",L..:.' 

110. c· ... ,.,"n,. o~, PMo,.iI 6111l,1"'~,2lI ,tWIIt 1l!~" .•• 19l;);, .. , ;' •. ,.... . .... '.' 
17. CAl. t·""" ("v. P~u.* ~,I.) }~"$upJ>.IP').11!tJI~II;li;r ~!II' .. 

.. "m"liun'! ill '<el.,,\ 1,'10.3000.. n"I.~YlOhot!>o~.Iik! ~.~IP It' 
codi/il'1 in Ih< .·iI ill.'''''' mllW, th'"1 in _tipn 6'111\ifdte·~ eI (1fl1 ~ •. A 

.. claim ,,[ ."ml" •• n."nd.,.n~, C"n, •.. cw.pao. ': ,.~ .. 5Q \.\Vat8uJlll.197,fljoil*>.1IP1, " . 
.. qui .. " I,,, H •• c~"'lirlk,"Ii".d.1n <:'L CIlIl! cw: ...... n 6!11MH.t. !i9O .... ·,69I);(5, 
6~U~. 69t1.17j •. MO.18ib r. (J9CJ.I? fJ1HI.Zl.~*:t' ~""f!IIhpp; I'l');' .' .... 

/!.~'~~<"'!'7 I M. .(\~,:, i'~ ~;., ~~.~ ~ .. ), .Ii ;4q,' 1iii.1:.1 ~~Il~"'~ siij,p: 191) ) ~ ... It!oi!J 
< .. !~~ ~ '; " ;,{~, :~; ,~hdillilinll ","iiI I (.irH)":" a lev_yin, llrftt'et. . . 

I~. \ ' .... \', •• 1'. \'tv. 1' ... , I 'fo9O.21S'al (W ... sumo, 191$1. . . 
.!fl. 'I ~o;e t';u:ls 'IlIlht to h-; ~u.f{kicnt tp lutii'Ort a'....-bton, claiM fC>f _~loD~ A 

clcai!Qf molY' k:":abll.: tl)';lhuw t~t thC 'tkbiuf"s e'umpL;cm 'will ~ llippl, to Ihe, creditOr". 

. "'" 

-":"' 

) 

) 

, ' 
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Although set:tion 690.50(n) dues nut nplicilly permit Ule debtor's 

spaUlA: to claim the,e.empUOll:. the elempti(llf ~hl1llJ" N snbjcclto 
exerclseb;.- thedebtOt'. RpOuse •. Flrsl, since lite piItpIlSI)'l,flhe rt:sidenlM . 
ellcmptionolawis to protect both1be 'debtor'sfllmiIY'unillhe d .. 'lifor fttJln 
the .~ ofeieditol'll,:i' thedcblot'Uj'klII5C sJmuId aIlltU,.'lItlo'Wt'llIU 
claim' lhe'cxcftlptkm: f/urthcl'ltlOli:; JiinlW a<k!htor'sNpouScillcntitlci 1t1 .• 
declare I hoJllll.'lfcad;·· llildsfl\C;el~~idcntfuj ~l,;n'lptitJIt~t!IC ' .. 
resideQce ''tothc 81181et.lcnt"us' alwmcsteud;thc<~!ic8lWu!d,tic, 
aIIO\ftCItoelilim the widclltllil·e~l!IItptioll. . . ''''. 

SlctiOl1:{j8~b 6f theCalifortiia CodeofCivUPrilCcdure~' , .' 
that Ihere.ftluStbe notice IK.WljIpllllyi»g(tbcwtit·t\lcxecoUoIiWIKoh . 
indkatel that ~ d~iur hll1;20 ~l!.Y$ irrwhlc'lJ,w dill,lll Ihit lJ{s~lial . 
eumptiori,b)l cCJl!lP1yiR8Wlth !il\CtiOn.6te.50; .. ·~jsik~pn~:for 
.1Idt~;lJ~~iliI'1Ii:~·'G. . . .•. . .• . .<,;, '. 

. 'hl!I.~~j/l::R<l~to dtWier the,dl!btor'.·a!'fjdi!~jt'tn .' 
the CrIdftUr ""apUfylllm tMt nc l\IIIyi;0/ltesl the1li:\Jto('sdaiul to lhl" 
ex...-..it~·,..; fiI~.i.'i:illili.t~rtlda:vitaile In llIfti' the' ",' .il!·u . ". . ~ '!z .~. ." ........• ~,. ",.J, 8 .'. ,;', .rt~i'tY .,.:\~.". 
0UJDpt~,lictjon.6~.23S. .11te-,coIIIIte~~l!JII~tm\lliJ !tented,wiSh.·, ' 
1he ~eft'ker "ithittl9:day'safteti ~iptofthedebIUl"'-i ~l:davit;; . 
WIthiIf'.ct*» af~ the toi!ntilt"fjdai;t~fif!idi'ithili' thiitiebllltl'lr: .. 
CRIdltoI:'~··~t~Jl~.ii8~!"e~.ofdet:#tn\il!ij:~··'. 
cl!dal ,todte·eMJDpijOl1.·The~,mtI$I.be .\IcIIIJ.wlthi"ll~yjfrnn1.' 
the ·tIme· tile; $d1ill"iII rnade;.'" 1'ItII t*f!1. malJq'iII'e-1ilI?llon ··mUSt· ,. '. 

. ~ ~ ... -.-, '.' -_ : ;; i. '.: _ ,':. -; ,l. - ~. :: _: , .;: -- ,;. :-._. '-__ " . '. " _ ~ .' --: ! - : ':' '_j,.:, ,,. .'., ';. 
, .,.,.-~-..;...~~~~. '1 

""', '1. '.,.....1 ... juoijJ,!,i)iw"''''~~\I'JC!kJli DI: {!Iie~I~d\!b!JI ~I\l~"" ,. , 
6911.2)1(c) ,,\IW~, •. ~,,~ I"'~ ~~.~~111\1 thf1 •. ',! , 
cndItar .•. 1O .~. ~.~. ofJtatiJli ~f~'!li:bi~~"'l~.I!I~:~ " 
"ldll!lllliftll/lllflldlo .. ,.~III"f!)~bisdl!llQ.of~qllipll\lflt.", " ." 

21, .......... ·'f'J"'I·~(ti f.~tIiiI."'·~~." r~,,: r"'i",~~.· . =. "t:r'~1,:l.:!:'~~~!:ffn)J'~m..:::.;his1:..u"';';J~~~ ' .. 
"'U.I~UIIll!""I!l""".~""', ", ','. " ..... : .. ' •. , 

2:t.· ..... ¥ ..... 1!Nf pat. ""."'''' Ii ~t~plr.l~.(2~~" 19~j,} 
( ...... ~I~.l\,y.~, •. 1411 Cal.~pp, Ul"~;Z91~:2d~J.l(~,rl}Je\. •. I'~l . 
(llk:lalQ);~¥:.~r.m ALApp.·~7t3, ~I ~,~s.cI,(U 1:Ji\If;"'~~).. '. ,.' 

23; TIiiI~I~~. 682~II,lI"~'""ttil!bIe .• del!!l>i.!O~~,.!f r .. ,."" 
=-=c~%1~1i:::;:;:':::'m:,~ .. tl:=:.t:-:~r~ 
or !he cndlii!r'" :lI!'I'''''rlfed .!h#. Jadm\, lr! ~""'"", ,~t~ thf ~ \0 . 
........ F!he~q( IleII ~~~PI,~, ~U!e ~1Ii'" 10 ,..,,, .1fIt=.~~~. . .. 
juIIinIeI!l.~."!!I,;~~~ O~1he ~~"' . .I!il4.tI¥<ltbtof It\iijp;u .. ~. 
midi,. ""~rInI.~'. "'~.14i1d ,,,hI,,.C9-.t:~k1.,. 4~. pit,~ •• 2!1 
171, 12t,.2<I" (-4dt ~ 1~~1~A,L ~ etrf;~',67~ ~W.t $upp.;~"'! .. " 

24, . c,u,., •. QJoI' SW",l'aQ. '.f\90.'O(Ii.I, l~~ S\ll'P",I'i7'J~lr iMlct"",. 
690.30{~) P':'!Y~~". ~,."",I,\Ol'.,!",Y .• ~ all..., m.t the, •• Iui! of}~ .. ~,. 
._dl tkee";'i1P1I"" It,thO..clpi"1·IO c~"!np.t\ .. n i •. ~on IIOcIj~n"t.'!O;1.. ~.~,;~~~A,. 
or 690.6. But ~,lI.~,~"".I<I\CIIpn_.~ ¢ '.JIf!'Il~rebY'"'li\:h. ~rtdi)lir 
..., '-II" ."F!'k.rer,I~. r~UleI,llIa\ ~""II!tJon, of . .-Uon69U.2U.,. . ... 

23., CA.,.,~CI~J'II<,.I m>rtG{~) IW~ SoI)P.I'1$}, '. . 

.'" 

) 
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give 5 days' noti~c to both the ~'ther party and the levying offker. If the 
creditor fails to file a counteraffidavil. or neither party moves for a 
hearing, or the levying officer does not reeeive notice of the hearing 
within the limes specified in seclion 690.50, the levying officer mUSI 
release the property to the, debtor?' If there Is a hearing, ,the party 
claiming the exemption has thll burden of proof. At the ooncluslon of ' ' 
the hearing, the court determines the validity of the gemptlon. 

Section 690.50 applies to levies of attachment as well as tolevkis of 
execution. Because ithus generally been held In California that a 
homeslead declaration dissolves ,aprecl-isting attachment lien, IT 8 claim 

26. rAL. rOOf, CIV, PIto, I 690.5lIrrJ' (WOII $lIpp. '1975). , 
,21. V08<1 v, yog.r. 7 C.lld 211, 60 P.2d 422'11936); Joh_ y. ~r. 131 

'Cat App. 2d 113. 2n P.2d JO (2dDiat """ III Boeker Y. lJndIII7. ,., c.i. App. 3d 
433. 122 Cal, Rplr, ~91 (Jd Diof. 1'7J). hurl", ,..ntrd, CaUfoml .. .......,., Court 110. 
7J·IJS (Sep1<mber 4. 197JJ. 1M cunrt held that .. dec\arallQn of honIootead d'" not 
dl .... ly. a pree,l.tin.aU.chmont Ilen,Ahhoulh YdJ/f'r arHI} .. h ....... biodholh IIeId lh-' .. 
decl. '"lion or hnm .. lead defeated "In nktlnti attad>mont lien. the...urt naIiId IIIat .. 
• ilnifitanl.eclion' iif lb. home,lead law' had lreenamonded 1l".,.1boit ..... wore 
decided, Prior to 19'1 C.L. elV, CobB I 1241 had, read In put: '''TIlt JoonaIead to " 
.uhjecl 10 o"CUlion or fOlU<! .. 10 in lI,isfllCtion of ju"~ts obtained • . • [oJn delrts, • _, 
.. cured by mOl1g...,' on the promi ........ utedand recorded before tile cleclarallori'ot" 
horneol.ad WliO filed for record." Ch_ 71, I I. [I Rlfi1 Cal. Stat. 81. /JlI _"..""'" ch. II~, ' j­

I I. [Iq", Cil, Stat. ,28M. In 19" Ihiol _tlon ...... tIIefIIIocI by Ih. III1IItItutlotI of 
".ncumbrlnc"," for "motIAAl'~" 'rhe court ;Nerprelod Ihl. _Itd_t '" bti:IIIdIe leY .. 
of atlachment. in .d<lilion 10 mo ........ In the ex«ptlon '" the hlllllCWlolldu.aptlon. 
'111. ,"JU'I "nled Ihal CAL Cty, C<JD~ ~ 1114 (WOo1 19J4) tlell ... "IIIC\IIII""""" In 
include .II-lien, upon ",al property " .. I Ihul"n all,Kbrnent._ • u.n upon real 
prope,ly, The"OIirll~"-"'''''''lhll the,oforetho hon.ettead wu IlIbjeot II> attaduntftt 
lien, e,cnl.i( bdur. lhe ,irl:I .... tion Wos recorded, 1\ lI.ted: '"I'hli lQaIc to 1MII:apa1lle. 
dc.pit.the ohlIn" hard,hip II •• ", .. defCridant,· 49-Cal. ApP.3.ral439, 122'CIL Rptr. 
ill fi'}4. ""rlh<ltfi<"~. the murt held -th.t the docisian inRandoile •. App<IIln ... Dep't. 5 
Cal. )d 5J6. -488 P,2d 13, 96 C.1. Rplr. 109 (1971). wbereC.lllomll·, attoehlllenl law 
..... d.,:I."';d'unco""ilutional. had "" be.rln~ on tbeCll1lO. beulllO R<ond _ _ 'decided 
:se~ml monl~ nflcr Ihe i\1I~u:hmenl had ken tonvcrtrd ici a judptent lien. The court 
refu~cno ,i\'e RUIf.'ofjt' I'cirollctlve effect. '. 

11le court failed to note,lhat an aUIr.:hing cred.itor oblains -oaly 8 Potential rlaht (lor" 
conlinilcnl lil'll whkh. htl1~!\ III Ihe end nf-I year unleS' .. it is rollnwed by.n execution Or 
jud8m.~t iien. l'uiS!ICguf Y, Y.rbrottRh. 29 Cnl. 2d 409, i1l 1'.2<1 IJO (1945); An:lun" 
Mf~, Corp, Y. S" .... 'iu, Court, 22J Cal. App, 2d 187. 1$ Col. Rplr. 502 (ld DIit. 1963): 
CAL. COIlJ' ("j\'. 1'li(1. ~ ·~.21.' (We" 'SUpb~I'I'J1.5). Th~ United Slata.Supreme Court bll 
aplly cru,ml.''.erjJ.C"LI ~m Olltadimrnl Him in Cali(or-:tiR n.'IiI "merely n U$ prndtM notice that 
a riJlhl hi rrrt"ecl 'L lien c\1<;IS." (Iflirt'd Slat("~ v. security Tnl:'ill &: Sav .. 8uDkt 340 .U.S. 47. 
~n ,fI,<tU. 'th," CICtfitnr\ I\lIa~hnK'nl lit-n in H('['k,'r shnukl no1 hilve int~rfered with the 
d~hlor'~' ri~hl 11) tk~.lm ~ a hOlnfstcau. Anti Once 'Ihe homesleJ.ld had been declared. the 
"",oilur" ju.IMment .hn1ild not have become a Uen on the borneol.ad: ' 

Also "the l.·iJ,II·t· ... ICtls.cminll i~tHlred the pllrpllsl..·~' ur (he alhu:hment and hom~t('ad 
hlW!\. "be .~':.\ ... i"-· puqx1!'OC' of allut:hmc.nl .... tn lIid ·.in tMI:' t,;ullcdion of ~ moo., demlnd by 
!;eiJill~ Illm't'r-lY in. 'lLhmu.'t" ofllial,.:i<.; M!'(urily fur evrotual ~:Hi~nclinn of the.Judlun~nl. 
I.chnhaHti v. J.c:nnirtl!~ IP' ('a1. 1"~.~ .1'.1.111, ~ ,. P. ·PH. f9f) fI.M91); Nn1'l Oren. Co,..... v." 
UIIIL'h Jnns of !UI1CTk:a. hit'., 1.5 Clll A'pl'. ~d -490. 4'H. 93 C',d. Rplr. 341, 3.f6..t1 <2d 
!li,r. 1'J1I}, 'r i .. n(Ii Ihe ru"~ of nrtil"Chnt~nt 10 cut off thc'd~htor'l riilht 10 rtolt'cl 
hi .... C'~hh:on:, fnnn hiS "redih'r"~ 'claim by dcc1arint a home"'tead. The obvious purpose of 

) 

) 

) 

,) 



, 

" I , • 

. 

186 CALIfORNIA [,A W RIOV/f-;W 

of a residential exemption shouW'also do S<I.". Thcrclol"C. a debtor 
should be able ~protcct his -I'csidC11ccJMlm nililchJJ)ciI\ licn~ h)' doiim- . 

;mg his ...•.. .20d~1)fletlevy of.~~eculioniT)steailbfhtirig . 
. . ... i1h.if\ ~o ;ifiC( (helen of 

fulrorilil\l .' .. ·Iift)!c (iR.~'llia( 
lIltIIf:llllh' tl,irl~loi' .tI:Oel¥4~l1tolh:e Ii . '1,(cliilifjing:a 

"",.,,",,' :,:'·li.e docsilo:.I1·'·· 
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lued on claims based on the furnishing of servlceaor on 101IIII wberetho 
money loaned VilIS used primarily for person.I,fa~iy, or houIehold . put'pOIeS... . .. 

With lb. above. description of the way in whkhtn '~emption 
opm.tu .in riilft\1, IUs time to tum to th.e clJ!llpleldiiet of the law of 
debtors'and .~rediton' rights. Adoption of the rieW1aW; and its intet1Ic:­
lion ,vJththeho~!Cid law, may add an additloruit layerOf' Confution 
to an already compficated~ of the law. '. . , 

m 
DIInolls' ANUCRI!DlTORS' RKlHTSUNDIlI 11!JIRBSlDiiMnAL 

. . . . ExBMI'T1ON LA.'" . .' . .. 
A. A Residence isProi~',d "ro't'" &JIM tx/tllf' as ,,#i.It'" 

Much of tI\e law of declared homesteads ~~~'iDtothe 
relldential nemption Jaw by section 690.23S(I,. pt.' ~iQ\lifomli '<:ode 
of Civil ProCedure. 1'bis section pn>Yides for .!fIe. foUowiiiCe.untjltiolli 

A dwelU"1 ho_ JIi \i!lilcll the ~bttlr.or the fUrilly ill tJt¢"'detJtbr 
IlCtually r-mdCt,lOihe _ fIIIOIIt.Iii1d.in. tb~ ~UIIOUIIt.~ 
as Otherwile,PflWlded.inlhisr.ecti<!n; as 'lheljebll# of. tlMJJIO!dlf pi .. 
the dCbtol'!iOllklbeetililled to lCIectls'IioI'DI:aIlid'putalii!it to'htle 
5 (commenclnc wilb~lort 1237) of Part 40f.Diviskm2<it the CivIl 
Code; proVided .that neit~er !lICh' debtor nor the spouscof IlIdl dtbtot 
bll all exislin~ declared homeil.eHOn anypropertyiilthlutlfli. . 

AI thescelioD indk:ates.lhe nature andelltelltof propCl't}1'rO!~"" 
the relicklntiill CIIcmptitin iliw' is determinedlartely !Iy.' ref~·. to· the 
homestead law. . . 

A declared homestead protec~from execution both the dwellini 
(including oUilluildirigs) in which lhe homest~declarant .~. and 
theland miwhich Ihedwelllng is situated. " Til' qualify liS 1 hO\neMead. 
thcptoperty must be .used a~ the declarant's h~.atthough_e . 
business use of Ihepro~y is pclllli~tcd.'· Aoolrielleild. ina)' be de­
clared in a condominium. planned devclOPmerit,RIO!=k cuopetatlve, <::om­
munity apartrnenlproject. Or {}fl. realpropcny heldtmdetalong~tenn , - . . - - . 

----_ .. __ ..... _--_._. --.,------;----.. .....,.~--'-~.;...... 
31.. Cu, Con .. civ. Plto. ! 483.010 (w..IIl·SUjlp. 1915). 
39. CAL Clv. OIO~ U Il31. i2~n(WeMI9.'4. Slipp, 1915), . 
40. Hom.".Ad "<IT!plio", .... re ~It~in life followin~ 'r": IkIdden .:Com.· 

munity No!,1 !lank: 271 ('al.App.2iI 412. 76 cal,. Rptr. 278 ($tlIDioI. '1969) 
(homeldeaJ con"j~'ed of IWO huu~~ on une Jo';- the ..w~.Jarnnt lived in one aDd.rerrted the 
otho,,: PhOl"" v, Loop, 64 C,il. Apr. 2d HZ. 148 P.2d 614 12<1 Diot. 19441 (l1.u"1I 
opo"",.nt build, ••••• N"t<l:'rd wh, ... dedorant Ii\'ed in une unit): Harlatt Y. Sc:bub,.. 
1 ell. App. 281.94 P. )79 Od Di,1. I<j(IK~ ,i.eidentolu .. of hOmestead bJ declaJan''l , 
wil. lor r"I1"""'~' of r,o>titU(''''')' . 

) 

, " 

. '\ 
, / 

) 



• 'Do 

~. 

188 CALIFORNIA LAW UBVIl:"W IVo!. M. I~O 
. 

(30 years or more) lease.'! Since .,Ibe rcsitlc/llial exempli,," pM"c!;, " 
,del;ltor's ~ru:e to theslimecttent as a, b,ililcs\cUlJ, 11i~<\ho} .. ctyp"s of 
~ty COllbc FOtc'~~tII.O: rcsi4Ilntial.cWll\.Plron,;lSWCna~,~»a ' ) 
b~; ,In'~ttiOll' ,,·.ilie.',~!tliale~CmPlioi).""'!il,.c.~. t\q!J1~ljla4 '," 
,ell:~C)verS attyfRe:ll!:!lil fitle •. il1ll:l\:st. be, dtl!t~" tliJiig{¥ct 'ifu; '. ,< 
'deb,1iJt $ u,ilmcdia~;',~Ol\gb'I\Ofl1CCc~yc~clil"i~~;'rigbt"\'f:'fi~- , 
lion in bi$ or his riuII.ny's 'res!denc¢Y Th\lS.ttJetj)~iMntj:lt~xq~n , 
,~,.~eq,~i&able' IilI~U I!i:te~.iflte~.F\lr(h\!r.mure, .,Jtk~1Iith~~- ,'. ' 
tial~lem*,!1oncu¥<;rsthc ~~. bt~ debtor 1'rbis J~milY;~led1i:t 

, ~/$,ft~~~~lty·~l'tf,.~U~i:IlI;n#lUnityprtl~~'!>,t,. 
seJ1llt1itC~rty~~ ~.th¢ lIlIei anl:iltttitOf j 'C(llitRtolJ'lln··· t ' 

.'ted-;=jf~·~~l~\{~:;~0:~:J:i1 
" ·.fIllnilyOt·.V~#~' 6s.:lIlid·$J'(j;p(Xtt~t;~hllr per~:(t;nie. 
·1IoIiic.ifeil!f~ptIQJi"I~'~tte(~~;ilmi(~;riI;~{"arid,·"# j~¢Ilf. 
~I«' mtY:.~the~_:pver'tJiei:lt~pli(\l1.{i.y 'me~_Ii~Qt ,)tiC 
,·'~_.t .fnIt/i." 11i9~", ~'~t~ li45.t1U;0\Ii1)J~Sf):4,~~IIi 

· .' .ef(c¢t~'~~¥5~i«Jt~fjf·ihtl··V.w~ot:I~I'L.~C~,~~· 
.. ' .' .'~·",Utlttlf,~Ji()j~~~i!~i!m plu!iJite vtll~fIf'~J~~ 

-~W1ii9JlW:,~~iprtGr'iQ "'~~M'bf·.~¢iiI1Ub11;··;.n·fI.· 
.,!~.b~nijt.di~:.:I1Ie .. ~Uk'.·p,o· ·l'!Y~:roay·t;e·~t!ts6iii~fthe····· 

'. ~~Jl;t'.'i·~~·~~/ijli~J~'~~i~~,~~~ ... · 

Hi.Jti.~~i~~i~~~~~;if~t.¥ .. ~ .••• 
iQ, . (:Ai:.;OV; ··faDl!.f'A~j~"(MWl_;"~1'f/$Atj,,9~,·R<i?)!'J .t;!.t'fJ~I. 

1914) ~'IIIt '~}:!f'" iI ... ~~~~i't!m,~·~~~.rtY'!ittbt~ , 
·.IjhOuIbet<~kll\lti.dii!.~nIlaI .... ~,I'iI!4''''';lil.~M~~'t. ~ ·*""'t &:1hIi'iIobldtrj' . ~<Ilof_ •. J\i!~aC~:tiW 'PIiQ(t 

·~'~~lIt!f'~j~8S'i'CIIIs;'~,;!~~.·, .•. · •. ,,~,t'>' .. \,Td~>:</: . i' .•. , ... '. 

.. ', ~ ;li\tJ""IIi!I_.~ ~11~)'1:ta~! ;ue..l>I\it~1i'¥,iiiI""i1I <If', 
. '. ···IJI!n ... _'IiOIIi ..... ,~·"'1tM!i Wfi 'Jfj'oi-Ii\I'"r, 'iilI:..uoIf;1IMi~ i.', 

.. ~:#'~~··~.~,ff~iIie;.~~iiii;*(··~.~,~iiliji"'~·;if.!~ ..... . 
~iai,..·~~;llci:~tl@ti.""j';jlIli.MlP<~ ....... Wiihl!iJ~·fIti~l~"~·linI. 

· •• ·.·,II··4ij.d .... ~IlIIi!nI>I .. ~·'.~j;,f!ItI.,..Ol!t·tlykgDf .ii.m1licr·~ljdn:tlrI;t,..;,·· 
· ..IIi~Ii,IiII'CII~.'~~~ .<.t~{'.(;iIt~UHj,A~r ";Rllie'C4::~,t!'\'.t;.) tat .•••....• " .. ' ...•. 

• ~,~'m'J4.9'N1~Qi~.~lfI=~wit~i8:~I:~:il{.~Jlp~;Pf'Ih!i··.··· ...• 
. ~IIie~r:·JiI\IiI'IWe.tlIO.l!r·~~, .. f~.·l!OitilnJiII·"'IIltih~~.~.· 

" .. will tioj···~jlteit ·u,g,itili .~··~ .. C4f,; ·1:I'<,.'0i!i!l·1.,~1I(I2.;f?JW¥.·· 
·.·.J5.tw~(IJ.· ... lIrter1¥t,*""hi~qii. lb,.pp~~ an; .. ··i¢l\~~jil:~l<i.· 

· ... cciIlrt~>(ll.~~.~,~~~ (~),i~~I<>fJ~,~""IIlR" 
I>tIi'l* i>lJliiii1id (l) .• Iiitliet~,,~rty 0<01\ bed;\ijdedCl\'il¥1l1 ~1liI-il>jluy;~d.. '. 

· elY. ,c..)llllt.!I. ,lm(w ... ,lis.41.·~llf>o. ~Ul;ltlel~11lh 1n.(iIJe' ..... ~.". '~"'"' .' 
.. _"" l\lII.~~ ""'~!lY ~ jiiillYjdiod,,,i1I>QUf q,~ jnjUrl. UWlJjlllmdi!l'<U 
4l~'~~ Pl<ljKirtY. (lAI;,~,. ~~·~t'f {W.l(ili9~) .. ti~j i! lht\rr .. rt)' ~., 
be i<I dli<ide<ll\ll'.tthe~. lilt ~.<li!~ .tiJe¢'l!In. WiIt'Drd.t"'''~ ...... tiu!t.~.c~.· (;IV •. 
o-J l2$:tA~ 19.i4).1:hi i>~lrii.{1h£ .":ar'e ililltliiui;.J~mJ«l (!.\L. ew. CODa 1.U$6 (w.ad9's4j., . . . '. . ..... ' .'. .. '. .... . ., .. 

-, _. ':, " ~i 

.-. ~. 

.-" ',', ~!,. 
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.. ';; 



197(' I CALIFORNIA 1I0MESTEAD LAW 189 

homestead is entirely ncmpt from judgment liens that have been 
recorded after the homestead declaration. Therefore, the recording of a 
judgmcnt doesnot create ajudgmcntlienon any ellce5S ovet the home. 
stead exemption. <I, nut ~ lien on the eilcess may be created by the ,levy 
of a writ of attach mcn t or execution . ., 

The lImoun! of the residential exemption'is the same as the amount 
of the homestead tixcmptioti .. The procedure' ~ound in California Civil 
Code sections 1245 through '1259 for levy' on the eJU<eS8'over the 
homestead exemption .~hould be incorporated into the residentiid exemp­
tion law. Although neither section 690.235 nor .RCction690.50··con­
tains a procedure hy ,,'hich;a creditor may levy on the ~ over the 
residential exemption, the exislence of sueh a procedure can be iqfem;d 
(rom sect~m 690.235(d), whi<:hdeals with the pr.oceeds of'lIIl eJlccution 
sale of .residential I'ropcrty. The proCedure for levy on the ex~l!iven 
in sections 1245 through 1259 is part of the homestead's prtttecti9l1. 
Since a re.~jdcncc is pwte.cted "10 the same e~tent': as a hom~ICad, ,this 
procedure "IIUUld he included in the residential exemption law." Moreo­
ver, propr rl y covcrctlby the fi:sidential cxcmptionsbould be wholiy 
protei:ted from judglnent liens; but Btlaehmentot execution tiens should 
be alJowedtoatta~h to the excess over the exemption. 

The phrase "to the saine eJltent~ should abo cause the rule of 
SC'hoellfeJd ,'. N 0''''''11''' to be incorporated ,into the residential exemp­
tion 'law. S,'hoclI{c>1d held that in order fothomcsteadedprOpetty to be 
sold at an execution sak. thcvlIlucoflhe 'deblor'.~ share in joinHenllncy 
property must exceed the sum of Ihehomestead exemption alloWed 
under Civil Code section 1.260andthc.lotalofthe joint¢ncumbrances 
on the prnpcny; fhu~ the homestead. eliemp!ionis not apportioned 
among th~ joint tcnant~. Dut the rule for colJllllunity property is thllt the 
total value of the property-not the debtor's share of the vallie of the 
propcrty--l11u,t cXl'ccd the sum of the homestead exelJlption and the 

'amount dill" cnnl1nhraticcs hefore the property may be sold," The 
---- .... - .. ".~.--

4h, I!,,.~, ,. ')tll;n. 1100 c.t 2Ml, J 16 p .. 141 091 I); Viotli v. OIOmi •. no Cal. 
A/ip. 1.17J". 41 {'al Rp'" )~3 (Isllli" 196(1; Thom., v. Specli, 47 Cal. A/ip.Zd '12, 

. 11A P.M .'l,f.'"i (."'1(1 1).:,\1. 'I t,41l. :rhii'i t1l1~ t1 (,titk.:itM in Rifkind, . .A.rcltiJic .£%f'I;I".tloll 
laws. ~I) (,'Ill Sr. .1IJ. ~7U. :l7~-14 IVifi4L . . 

47. 5 I',e Milling en. v. 'MiIljgan, 1~ c.i.' 2d 72'1., 104 P.2d 654 (1'140) 
(attachmrnt -Hcr'! I; M..rdii. 'II. K.cn1irif,. 208 Cal. 52.8. :lSI P. "791 (lfJ29) (altatnmrnl 
lien): l.t'KIl v. (ijV\"11S, 14(, Car 7."1, fn P. -128 (1905) "(ex,,;ution liCn)~ 

4-lt St\' Iltlit, ~4 ,upnJ ( 
.til;, llmkr ,!h~·I'IIh;.:l·lI1IlC in-t"AL nV',.Cillw §·'1:!4~ tWeM 1954), the' -credi1tlt ba!t; 

ftflly MJ d.1Y" alter ,fev}' or C'Ke~u.ilm to-apply for (he nPfM}intmcflt Of llpprai~rj:1. lkU the 
crc(lilo( HUhl 1:L't;:t'H"t' n'i!II.'l' Uf"ltlC':II.It-htur"s -I.':1111rn It, .fhe c..\emptKin wilhin 30 daflilof bis 
l<evy 1,,1 t"xn·U!Klll. Tht·l('ftllL'. Ihe {-Ie"llilor .'Iht)uld have ~uffident time to I.prty fOf the 
UrTK'ltllfHl·nt nl :qrplllr...l,,'i. 

"0. 11 f·;11 l\llp. let 7yl. ~Jt) Cll. Rfl'r. 411ls.t Dis!. 19701. 
51. /d. ;,1 7·(.,(}, 9U Cal. KI\tJ. It! 49. The court in Sl."/lo.fn/f'Jd reverSC"d an order of 
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protection aff<mled '1.1 jilin! tenancy property i\, Ihn' fNe. greakr Ihan 

that given to con")lIlnity property under the homestead and n"idcnti,,1 
exemption laws. 

Section ('911.235(a) provides that the <'xl'ml'lioll apphes tn a dwell 
ing in which the debtor, or the f,lmily or the ,kbhlr allllully resides. The 
debtor and the debtor's spouse arc entitled .to only """exemption."" 
Moreover, the section permits the excl'nption only if neither the debtor 
nor the debtor's spouse has an c~isting declared homestead on any 
property in California.'" A.~ a result, th.:y cannot dcdarc a homestead un 
one residence and claim a residential nemptiun !In .mother;. nor' can 
they add a residential cxcmptiontll a homeslead eXl'mption to obtain a 
Lotal exemption of $40,000. 

In some situalions. the protection uffonlcd hy Ihe residential 
exemption may be.greater than that affordedhy a homestead. 
Consider. for example, the situation in which a judgment a~ain.t 

the debtor has been rc,xlrded after Ihe dcbior has acquired the 
property and taken up residence. bul before his homcstcaddcc!aration 
11M been rec~. The recorded judgment will create a lien which will 
have priority over the homestead." But if a fl'sidential exemption is 
ef(ectlve from tht!'llille the' debtor 'cillllmtnces re~illenec, notwithstand· 
---------.---- .. -_._- -.--_ .. __ ........ , 

ulo because thl! tria1 court had not determined whelMr the hom~tead Wa!!i community 
Pl'Ol'I'rIY or property heW-io joint Jenancy. The- amoURI or !ienl!! .mJ encumbrances on tnt 
h~ prior to the eu.cul1on lien lotaUcd $9.0:99. The Ilmuunt of Ihe hon'M:'!tte.rut 
eAemption at the. time -wa!l $12,500 and the lolal vlllue or the rcshl('nce wa!4- t)_,.oun. If 
tho property had been held In join! lena.,·y, Mr. &h""nl.ld~ ,hm .. I. the property 
would hl.e been worth $11.S00. Siner. Ihis aOlount would nol hll\'e exceeded lhe tQlal 
".lue :of' Lhe liM. and encumbtllllct!ll-·$9.099.--plu~ 1ht total villuc (If lhe hOme8lead 
.e.temptkli'l--$12,:mt)-Mr, &~nfe1d'!\ properly could not havc- bern wid; there would 
hl~ been no Ucesl wbk:h the tudgmml ('redilor could have reachell. tr. bowev~f. the 
pfol,:e-!))' 118d been communily ptorcrty. lbe tol .. ! \falne of the pruJlC'rty. $15,000, WOtlld 
have t::tteedcd· the ~mount of lhe liens and the cncu mb tam:e .... plul the. homestead 
•• cmptfon-UI.Wl---abd the pl0pelty wuld.ha .. bo." ",Id. 

:5:!:, ('AL COOl!: n\', PRU. ~ 69G.2.H(Hl (W~"'l Supp. 191"i). Thioc is ana.loROII~ \0 
the- requtRment thll Iht debtor aM ~rou\C may not Uec1are more thurl one hOlllc.8itlid. 
CAL. CW. Co,," I 1263(4) ,We,' Surr. E'15); I. rc r"W<t1!, 146 p, Supp. R~l (N.D. 
(,"'1.1. 1~U6), affd sti·~ nom. '-nWtf5 v, Curty. 241 F.2d 738 (9th Cir. 1957); 5tnmgman v_ 
Duke, 140 Cal. App, 2d 18',295 'P.2d 12 .(2d Di,t. 195(,) (die'um). n"' .... Cu. C1v 
('..obI!. f UOO {WrJt Supp. 191.';" whkh allows. !'Ier8fatcd fll'oose!- to each. clI.tm 
hofl1e!llelkls on lhdr M'rtlf~le pU1pf"Hy. 

51. CAL em", Clv. """, I b~{),B.lI.1 (We,' Supp, 197.1). Slat< Senator lleil<:n­
~;tnlroduced Senale But lt21 on Alllif 22. 197.\ to flme"nd tbe rt:-iidePltial exemption 
law. Thi:!J bill p8:f.<iled Ihe SIBle St:nale Or! June 9, '97~. b\l! tn"!;l In Ihe A"l~nHdy. Sen811i' 

Bill 112t. as amended. would haY(' arJJtll tbe rhl:l~C- '\1fhcr than as I'Ilovided in Set1ion 
1.100 or tbe Civil Code" to (be end nf If,otL:tion ft{~O.~~~(8). The purpoo;e of rhUi change 
WI! to .1I0w a debfor who is !'Ieplfated from h~ ,pou~e to dllim a" re!'lidrntiaJ nemplion . 

. ~;';Cr'l though hi! S1puU~ hll~ w.lrt'ad}l Llp!dar~d a hOIl'lt.sttad on ~plHale J)ro~.rIY; lectin" 
BOO prestony "Ilows ~fI-J.IHlled S('ttlU'l(~ 10 C<ll:h me declared hOn1C!\tcad!L CAt. Clv. 
roo •. I [JOll (We,! Supp. 1975). 

'4. CAL, C ... Cuo. I 1241 ( I) (We,t SUI'!'. 191.'). 
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ing the time when It is claimed," the judgment wiU not be effective 
against the residential exemption. Tn this situation the te5idential ekemp­
tion will give greater protection than the declaration of homestead. 
However, if the debtor has already declared a homestead, he or lhe wiD 
be prevented from claiming the residential cltcmptlon. To sOlve this 
problem the debtor may abandon the homestead" and elaim the resi­
dential exemption to avoid the Judgment liett. 

It must be noted, however, that the phraae "to the same extent" 
refers only to the exemption from execution. Thus, the features of the 
homestead law which are. not related to exemption from execution are 
not incorporated into the residential exemption law. Such featurtl in­
clude the SPOUllC'S right of survivorship" for the homestead and the 
restrictions on wnveyancing of homesteads. II Penotll who delire tbeIe 
features should not rely on the residential exemption law, bqt instead 
should file a homestead declaration. II Once It hu been establllhed that 
a residential exemption. is desired, however,inqulry must be made into 
when the exemption applies. 

B. When Does 'he Property Become Exempfl 

Section 690.23$(b) of the new law states: 
The ncnlption provided in subdlviBlon <I) .hall DOl apply 10 • 

5~. 'The "ro~l.mor whcft \h. ".lIlIIlIQII~ l!fedlYe II dllculoed In U. Wi 
.c ...... panyl ... nol .. 60·1\4 1nf'hJ": . " .• ,.. . 
~. ~~. ,CAL. 'Civ~ C"I>II II 1243.1244 (W .. 'SUpp. 19751 . 

..... • _, . ~1. CAl. CIV. CU"" I 1265 (WnI Sapp, 1975). 
58. CAl. nv. CnD •. I 1242 (Woo, Sapp. 1975). 
S9. The ri~h' uf 81,rvivo"nip , ... Iur. of lhe homnIead low I1\IY be Importanl 1ft 

..,.". ,ilUa,.'"'. Ho1<linl propcfly In joinll •• a •• y allO ./forda • rfJIii of IIIfYI..,nhIp 10 
u -spouse. Howc",tf, ~oD1munily property ma)' h~¥e feelera1 income IU advantaps ov..­
join, tenBo"r property. The enli .. ~",i. "I communil1 proporly It I\oppod Up 10 fair 
mark., .. It,. (.n ,~ <lealh of one of lhe __ Treu. R ... I 1.10i4.1(11(5) (1960). 
lIu. only .hll' ""rI of join' lenuncy properly l""ludable.in U. ........ , .. 1"* _'e Is 
llleppod up, Mmphy \'. {',,",m'r. J42 F.2d J56 (9th elr. 1965); Treu. ..... 1.1014-
2Ih)(2) 1197.1); .1'" M.n, ~s. lAW ur F.J> ..... L 1""""8 T.,..no" II 11.11. 11.B4 
t 1968), A hOntC'Mcad therdolc may rmvide 8 mtans-to eombine. the IUrriYonhfp feature 
of joint Ir1lant;'f with Ille la:-: nd'wmtalc nl tommuflit)' propeny. 

r\'loqo n o;;r(lU'Of mu)' de",ire- Ihe- r~lri .. :liorI un ton\'tyllJlClng feature of the 'homestead 
law hl fl'nllcl'l Dttfl;n!J: con\'C'Y!ll'lctllg; (If c:m:umberina _of the hornetJtelCl without hll" 
l'OftKnl. ""In (:~"m('lk, under ('AI.. ('tv. ' Cum: , 1241 (West SUPf'. 197!i}, 1M teparate 
rroperty or the hw'l11And. if h(lmcst~atf.tll, ('nnnot be conveyed or encumbered whbout the 
wife'~ ,-"(lnc;enl, "'-hNC il( no !lUl.'h re.'Iirlc':Ii!," !dated in the residential e:temptlon taw.nd it 
i. unlikely 10 he: ~roolhl o.er by lhe ph ..... "to the lime •• lent.- Theref ..... , • hlllband 
("ould uC\..'ufe un ent..'Umhrunceo on hi~ sefNHlle property wilbout his _ife" consent. 
Ahhough CAl. Cfl{lr, elY, 1'10. J fltXI.:!.l."(F.:){21 t'Cquhe!'i ftn encumbrlnce on tftidmtill 
prc~uy 10 hr.. e~f"l'tHti.1 iinll all.·!c.t1uwkdlJed hy bolh busband Ind wife in order for the 
rropcny 10 No suhjet"' 10 n.rcuHon or forced tale to Mlkfy the encummlnce. In 
frh.:urnl-lratlrr ellC'Cuted ~r Ihe 1'lU!I.'hitnd al(me would c:~ .. te I lien wbich would be valid 
agnin~1 .a fiUML-QUL'f1t Jlurtha .... er of the rmrcuy. 
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.\ 
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judgment or.an abstract thereof.whicb h ... heen rcrordctl prior I" the 
acquisition of the properly by thcdcblOr orthcspousnif the t1Cbtof 
or the cOJIlQlencenicnt of resldcllce,·whichevd last OCcurs. 

This fleCtiOn makcs ilclear tbattbe residential exemption d(~s not 
protect· a residem:e fromjudglUents recorded bCfol'C the dobtor acquired 
it and toqkupresldence. Butthe section does notellprcsslypruvide that 
the. residential exemplion will protect the residenCl: frvmjli4gmCnts 
reeotdedafter the debtor acquired it alid beglln IiYingthen·.Untll .• the 
Courts decide the iuue. the failure 10 establish the time when a 
reeid~ . becomes exempt. may· cauSe confusion in' thcappliclliion.of the 
reeldentiill exemption law. The time of exemption ill important; .bec:ause 
a j"dJmeDt lien mily.Uach to tlte residence· if the te8iclence~ not . 
exempt· at the . time the· judgment i$· recorded;" but if the· rllSidellce is 
exemPt when the JudgInent isri:Corded, the tieiiWin nOlatttich." . 

Code of CiVil PrOcedtire section 690(a)pTm'ldes:"[11he, ProPer" 
ty ~lio!ie4iD ·~tiont~(flto. {l90.2fJ;inclusivc. !sciernpt from 
eXC(:utiOn When claim furexemplion iunade to t~ same by the· j)id!- . 
... ~ or defendant lsbcteilllifter iniec!ion 690;50 .prorided." 
11le InterpreiatlotiOfth\s IleCtion in conjunction with sectiOn 690.23!'i , 

· should" ~ In I!)l¢n a way as to fuifitt. theput'pOlie qf the residemial 
ex~ Jaw.whiim was . to e:xJNIIIdtlie· protection fromexecution 
Jl-to.debtor;'are5il\en~. T1Ierctare; aconslrtiCtionof section. 
690(a) undct wlijcb tlteresidc!rtce is not ~t!Dpt until a ~taim for 
exemptic)nis m~e sliouldbedisfavo~. ··U thetesidencelsnot cxcmpt 
UIl~.daimforeltinptionls rilade,a iildgil!eijtlientmtld attach to the 
retidenc:ebdoretlie ~bl()J" m;eiVei noticeflthat be can(:1aimthc 
oxemptlOti.Atthe leiut a claiJll.of ex~on should eUinIUish a 
Jlldgme;u: U~D that bas attached sillce the. debtoracquited .and .. com-

· ~ teIid!ns 01). ,th.,~rty-:-proVidedthat the claim It made 
within 20 cia,. at levy of execution. BUt even thisconstl'1lCtioilcould 
create dlflicultiel where.tbe debtor conveYllhe piope~ hefotecliliming 
the ellemptkln; the judgmclltlien WOuld attach bef()re the. debtor waives 
his ripUo the residential mmption .. 

It II ptobably best to iriterpret.!lection690(a) as proVidi!ig that the 

60 .. C.u..~CJ\I. J'Im. 167UW~ slq>p.\m); Cre!i8i.IW"t". Smlth.?4 Cal. 
· App.242U, 261,168 i>,2d "2, 1fiO (3d D/'t. (946). 

61 •. C..u.."" ... ,. And."on. 21.6 eal. AIiP. ld .171, 31)Cal. RpIr. 712 (2d DiSt. 
1963). 

6~: BIIt-AJrl'" •. Cronln.14~ ell .... "".24 lit. 124. 306 P.Zd .12l.nl (14 
DIll • .,J1): Frenette. £""'1'1""" 01 n,blor$.iD c.~"'QIt"" Rl!Ml!l!les _nNSI!CllRIID 
CaIlDlTOU' 229 (Jut); JAc_. C.LIf'OII"" o..rr. COt.I.reno" ~ •. 119.1 (1961. 
1lUpp.' '914). .... .... .. .. .. ... .. .. ... . . 

63. Cu. CODE CJ\I. Pao .• 6~lb(w .. t Supp. t9H) ""'Ie. thaI notice 10 ,,,. 
debtor of blo rllht to clalmtbe r .. identiatnemp\lon must IlXOmpo"y' Ihote.,. of the 
writ of elocution. . . . . 
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procedure Wr: c1aimi!1g the eXemption is set forth in section 690.'0. but 
thatlhe"rOpel"'l>,i~e~empt fmmthe. tillletJtedeb~ acquireS it and 
btgiQs n:$iifutglhcrC:)udelnent iien! ~1i!f(~ution.licl!stO\ltd;lIow· 
eVer,!\ltjlCh.lo thep~rty .a~r the d¢btor ~aMsbij e~ptiOOby 
fllUingto daimt~~~~~¢.~thin20.dl1ylafl¢r lelY:(lf~cc\1Uo.ii, as 

·.jjre~u1te,4;,~sectl<>A>~9():SO~ In~itioQ>\liith ~sm~pr~~ II 
••. ' Caiivc~~thr.~j&n¢c~~.ijPr.I:!e.~~,,*,·.··~~t 

c;onVllYl\flce,ui'!\l¢r·cllntOrni!!m\f!t"'.5I;fclI.li·""ai~~~~.·I .. 
',~: -'_, ,_ •• h, l,-.:,',,'- - : .. .-- --_'--',,;--. -.-_::,.:-. ~:,; .. _~ "c"_ ';:>',_',"--.-'.-_'-. _ ;:,-';, . 

. ' . .c. .txcrpjl~.tl hnhi~p(ltiIf.> .•... .. 
,:,- .. :"",,---'-'_:-:'-;--, '- '-,_, ,'-,:: '-' -><-~.>" . .'_' :--:'.: "<---'-'-~;'f<--<-:-"--'<;"-"-"';:<--, .' 
,... .~V~ 690.23~c) pr,Ovi~e$> ~"UItIe~:e\fliP~.tO~... , 
" cIen!ial e~¢l\Iptij)n;'~'tfIi~Sec,IitYIi~:,· ,,'., ...•. . ::",':.' '. . •... . 

~ -, " -, - - -"-.- _. -' - .' '-. " ,- "'-' , " '. --\', -:> - ,-; -,--,,-, .,' ,-- • ,,' -

. ·l'rj1~rt)'\VblcliWQ~IiJ:~~bllfU~.;~ .. ~!ili .' 
(~}.iS"u~t l",cx,*utWri.or fofi!1:d, ~jt\ sllUBfil.fllilii:,!f~tI . 
'Obtallicd' ..' .," ". ' .....•......... ,' .......•.• ' ••..•...••................ 

. . ( I)' Ondfb/$ . .ecurettli)' ~lt~'19~.~t6rt.'~~. 
arti$a'1Bha~I!~I5;.b!llnl~,bi!K!!~w etetidus;'.~If1!I.IefI·. or: . 

. vendo,',,',IJenKuptm thllpJ¢m~"., "., ':' < f •. ,.;',,· .. 

. ·"l2lbna~,~~,h c' .• ~~()fI··tli<:"'·'~ 

.' ,~uWdR",lliCkl\OWki,t~l.;y. ~~~l~lilI'~e.bt·ti='(It:a .. 

. ~I •• a 
'ed··hj""CUl#l~9J);2,1.5(!t);·Jl:dc;blPt,~:~ .•• ~ft!tn~~ 
'" !hCIII,il> Ute.·, .iJllc aclij)h'rid~, ¥ThIlCaHfOl'flill<=~"of:,(:lvffi~ute '.' 

.·.:;~~ll~j~Jl~~~::e~,47!~~~1£:;~~~~~ .'. 
prt~r!y""'nid! a~:lji>lI m~t\'it:ii,\~~'Witfi,J,ffe:~of Ibis '. 
ci1nptCI', >.~'"'lhislilnIUl·th9 ~rpr,jlI4itW''jI~m' wblcb. 
; _.~ ", ,- __ : .. -- _-:" :_ ,'; _-:. -, __ -~·;'/'~~; .. _-,._,_,~~~ .. :~:;L;;~~~'~:--~._,_.,: .. : ,~.:\~i:--/~\.:,':,',;'i.\:::---,': ___ -~~~~~" .' 
. '. 6~' !fl{.iifur";,,1h'~IW "I fr,,,,,iU!i:ri\."'n"i:¥,*(tc~ ~~ii,Pj,~ ~ \lie '",'i1.t'er .•. 
.,1"."'1'11"'11'< ",, t.\.,nl~"",,,1 Y" "I""lO<:k, .11<;.,1, 2;1':\11'; !tI:'1',~,~al'l9"h; . 
ill'l',,,htil'i, li,"~Uc\'14itcal:l\pi< 2dj2S.W~· ti>~d"'U"QJst; m1) II 

, j~d'l1ncn( :1.:t-e:u1fw ni.'1Y:: -howe\1et. _,.IC,",·~t- an--:U~~ tl~~': :!hf ~ :~~ .. { ~"~ob-, -i,.; 1M' . 
.. harK1s,Hflllf;.-tr:trtltl'ru~f."lfIi-,filict{1nt'l . .' : ____ -.. ___ , -'.",:~ __ -. ;'_;'-' ,:"-".,>:',:-,,, -. _",: " 

" _ ", &5:~ ,T~ rr.~jd~lhJ'l e~t:~~lVtfon_'J;l'; nlm Ccn\~~'3' _;~~"h{dH_~'Xt; __ ltich !ltate! .. 
. .1h;'IIt.< .... w.11 ",,,·.if,,' !Ii<. <it<ltt ••• {.ony lito>1j(.l;k,:ott.lf:u.m.tahc.,·t!i,;,\./I" .... vt-..!!<! 

. , .:r;,!\'l~. j.~·",'~_ift~.~:·-t~.:~\"!)r _ln~'~' ~f"rllti~·c:· l~~ie':' J··h:, "_I:~~:~;::::!,·~~J·f·-~~/~~' .. ·~~.::_~:.:'rtH.Ii-,.· . 
1"rl'l'Ii.if ,11"I.Ia,...,~ n,>! .... hI,.a S<ruil.IIIU1J:ll" lfWriI 1\01(. ~1,,,,,,,,kI,~ .... ,,~<;Odlbe •. 
~"lrnli:ril-'lh.tl,"IJ~~ '~~$~~J(j,~_tc\_~.nn.l(_m-_,lil~,;·,~ .~Ot :dffec'~tie(\S' t~l" clltn6: -,~nto. d'~~, 
p''',I.h' Jjily\ ... 1~7)\in .• ~<I~"'.~<ilI~'~!h' i\f!~ F"iI16Injft'~1.\f("iYIll'~U"', 

". M;';" t:',~n-' __ ~":- hlU :_:\I,~~K:ti':of :1i,r," ~;~II\~,' ad"irm ::,nt:ii"' ... -!f~_--·-f~:)~}(1.Atfi1.-~:Sec:~D- :Rl~AL 
I,;, 1·"·1';~~~"1~'~~··~~" :4-9.,I~·fI914h i.' IcIt~:ci':"'~A. :a"All' l'liiAlt . 

, . Sti:l'rM:f 1~:·._fl·~,N~Aq'~-j_!t~-:~.:~.-: ~I-~~,·~i._.:-~,:-~ f.),~j:; e,_ • : : .-- _' - • - ,-.-; '," 

. f>7. (:, ... Ctlli/!(:.v, .. ...: •. i 1i(,(Wc",i;u"". 19'm. 

) 

) 
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the creditor can usc to cnforce 'his obligation where the .,bligali'lII ic, 
secured by a mortgage,"" 

Generally there are two consequences of the ';!le iKlinn rule. Firsl, 
where there is II suit on the underlying' d'lim,thc. debtor may plead the 
rule ilsan affinnative, dcknse. and require the plaintiff 10 exhallst th" 
securitY. before he m~y obtain a money judgment al!\ainstthc debtor fnr 
tIIy deficiency," SecOnd, even if the rule is not plca<lcd us an affirOlatiV<' 
de.fcnse by the debtor. he may still invoke it as a ,ancl'or!. Thai is. 0, 

creditor WJlOSUCS on theclaimratlter than fpreci .. ,ing nn tllcs~urity 
interest will be, deemed to .have made an election ."[rcnl\'\lic~ and to 
have WaiVed the security intcll$!.~· Thetcf\lTe. if a crc-dil<1Tfilils to 
foreclolie''Ona debror's reJklCI'Ice; he will. lose hiH ri~lt' to lien.priority 
and be maybe' preventedfr:om enforcing .• pewnal judgment at!"in~t 
the debtor!)y the reskle~tial eXemptlon law;" . .. 

D. . Th, Proceeds t1f an Ex';culio" Sale 

Section 690.2JS(d) provides lIS follows .lor the a1lt'>C3lioflOf pro-
ceedIi from 11ft elleCutioll8ll1e: . . 

.61,· ..... &l:11011 .. ",le appU .. fu' deedaof.tl1lll1 ami ollior ...... omit.lly limn., 
co,!·~deYh:e!l.~ •. w.Il .. morIa.j ... But ii'",,", riuI.y<t ,ppl~ IO';notaJlment 
Iud~." HJrtt4tD,~-"R..u. ~""'hA"!IOCt1<""" HM1~'. . . . . 

g:,WiIII.rv. C»mlmu'ity .... k.IO.tit Id729. ,ul P,1d 329.111 Cal. R"tr.8~1 
(1"4);1, a ....... I<D,SttuUi> .... L E5T'11I"'.""lCTl<ir<~J9.;f (19H' "Codtori.';'i! 
' ......... 1i6 ill ""'""" .... oflmnati •• del_no on .':Iion _kin. .. lief otbo, . 
tIwl f-'iloll .. '1' ~ dIb/Q. 4ilnblitratoolt; I!' Ultft\ll; lie .... ai .. d by' ih. ctedilur:" I.' 
Hn'uIIII.JlI,ac!IQII RULp..nnrTUN"'C'IlOKII'9.IJ(i914j; Sohe' Y. Ultloh, 22 Cal. 
U·~. ".,;2d 1 (l!NH; SpectOr •• Nllfl. Pichi .... Ciiii':,'2UICat: App. U 217. 20 
c.I. RpIr.)o1 (211 Diot. 1962). .' ....• .. ' . .. 

. 70. Walter· ... ~filWt!lJ' 1IIIIk. 10 Cal.3d129,'14O,4i. mp~129.m, III 
c.I. 1IpIr; m,90S(1l!1 ... ~; .... tl:.; AtjWll. 8IlC.'.:)4R.3, ... Zl P. 200;1112 (1889); I. 
HJm.4D,l/II(:Ua;lli>.AlI,\i. E5TAt..:t.> .... CI101d §9Ji; (1m): '. .... ," .. 
.11.1Il J".,~.c.s. ()Iaab,j td.;l16;!:atApp,U 19; 10 <:aUIll •. 07 f'''' 
DIll. t"') •• Midllot ~tri.w.lIeq\1jl~bl< """taaIe, cnlh. <ieJ>1o'" f"~ I><lor. 
' .... kltlllld. 4Oo:1amipl).~ homesl .. d.' Wl><n tho. debtor lOt bohll\ll on hit 
~, tlIe crecIItOf· obtained ~ ~(mooeyitJd,meol ~[tI!I;,OI tilt de1!lo,int!eadof 
fonck1olato.j·1be ,...,etty .. TIII> 1:Ourl ~pplied . d,e 0" IICtk>n ",Ie ami held 1110' ,b. 
c~ walwd all iIaNo. to • lien prWrltjl by chooJin,.k> ob!ain a _ey Judi-"I in 
Older III ~ 'onlbeolelil. n.eu.<lil~r poinl«llG a ~ific: o~cqIt"'" in !be 
boIIIeiIell!l.law ,for -"'~ toronle<! ""(~re tho .. iei:la.r.t~.,. of·bame.tead. I/ojl lb. 
COIIrUoil"".lIat tbe .,edltor bId forfoiled lbio.llen prioritybyf.m~. lio ,.,,,,,,lote D!ltI>e 
property, All .• ~ ...... , "",··.",difu'tlJllld no Io",e, enfOlce bil.equilable·morIPIO 
by forKlulure. ~ !be debt!)'" _........ docl ... _ protected tbe propcrt)' lrom 
e,oeo:ulloe On 1\10 money ; ..... ..,1. '. 

1bIo ...... u ...... :.opprotedbyIbo Califo'nia Supreme Court in ltetenl CaM. W.l1er 
Y. CoIIuIiIillb, Ilant.l0 Cal, 3d 1i~. H3 Md 319, III CII.Rl>lr. 1!97. (1914). Coilrls 
I\ooQ)d •• e lilli. tlO~bl.· ....... hin' " OIruil.' '<1\111 In ..... loyol.i .... •· ... "U.I 
eMii>pllocl. whe ... c~h6r Ilbllkti •. """"yjti.l,",-linoleld off<>'oCklaiiqoft • 
ml4eDtitJil-cellfor<:e ·~i. lien, TbiJ •• lIlI)' lien 01 • .;.;...m".II~tbe'wl ... liperiur to tbe 
.... 1d.ntial ... mpllon--ll/M>llld ... d .. ine.l 10.1>< w.i .... It tbe .. tilitor _ on the 
obllptiOft. oeclJna • pr ...... 1 mone, jud.moRt, rotl><<. ·thl. Ioreckllin. oil the oecurily. 
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. ~ IhctVllnt 11(1111 ~~irtlo1i 1~~ •. tI:.e 
beapplltd In the I9Ilow\ng . 
aU lietIs· 

_h<1U1d .kl\'t . .' ..... . ". '. . 
I 1Ha (wftt '. .... ":'. . '.... '., ... 

. . 7~ .. <',,,CI'.CO,,,,!i I ~~S (Wo'l 19;.i:v~!>'~,v: ,,-err. tUCl!.AfIp. 2if 
492. )6 C~1. Kilt" '~18 tl~D/iI, (969), CA •• OJ!>ji-ClV .. ,." ;l~.2j'~for 
\Itt rroUx:l'ion Ilr'ot'LJt~IUI';>'_J~sid~~~_' '·f.i.-Ih(-_,~tl.lic>nlthj"-,u-. hu~: PUr of Uae­
prnilt1..-titm t1f . .t homc,tt>lt! j~' !hat :1\ r.::aQUOC. hi 1to'kt'~l 'a:tt .e",eCu~kln· uk- unla. •. lbe ~rke 

) 

) 
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The orderQf priority stated in secti0l1690.235(d) should alro 
apply Where: IltI un.sellU11ld creditor seeb !O levyQD the proceeds of a 
fore:closure sale m the residcllcC,'" ThaI Is,. if a lienholder foreclol!es on 
his securlty'interest .. m the . residence and. the proo:;ceds' eJlec~ the amount 
of the lieu, • jUdgment creditor rDaYSI!ck!O satisfy his judgment out of 
the.elGCII.H that is the case. the debtor shouklreceiv.e Ihe amount of 
the residential. eJlemption bef()Fe theprd!:ccdsare uSlltl tosatiiny the 
judptent. Fot example. thepfoteedsof a mortgage' foredosure .1II1e . 

. should tie distrl\:luted as tollows: (l)paymtntinsl\tisfactionofthe . 
1tlOrtJII&e; (2) payment (If the amount of the honiesl~ad:cxempti(/Jj; (3) . 
paymI!JJ.t in satitfaetlOllof \lny eJlecutKm or IIttaehitientlieJlllonthe 
eJI~; (4) payment of theretnainckr to the d¢btot. . . 

. Once:tho ~in whieh proceeds of lllieJll;cufioll8!l1~ ~wiU be 
dlIpoeed.of bo been eatal»lshec;l. other faetool· \l1ustbc CQDsk\e!'Cd. The' 
eJlemptlon oftheproc:eeds l!flerasalecl lCsidentill ptnflCrty. fOt . 
eJlampIe.1a of lJrlntatr bnptl1tlUlce. . 

.'. ..... ·E. ExtmP,loltofProcett# Aller Salt. .'. 

.Soct1on.~.2j,~(~)~ide$for theell~inptiORoI' proceedifrom . 
any Ii¥Ofresk\enthilptoperty for (i 11lOI1lhsafter. the debtot teeeives the 
~. Itstatc:is: . 

. ThaiportlOilof tbe ~iI from any sale Of property Which is 
"1!IIder.tItIa ~ctI011. Which portlontepresents!he amount of 
.udlueII1JiIili.ikihall ~ e~empt. fat .. period 01 si~ months from the 
date of I'ecelpt ofllUCh pnIi:eeda. . . . 

SJmUarprtlVlaioas. whic:b. apply to tl!e proceed; trotll'a. sate of . II . home-
stead.lIlt fQuDd iii Civil Code ieCtions 12S7.andJ2(iS'. . .' 
. . itaaddllion' to exemptiltg'tlte proceeds. ofa saI~ofa h~ for·' 
6 ~lheh~ad Iaw~aI1oWl.1I4ebtorwlw purchues a new 
~with.the·procoedIoflhe 8,aleof a jntlviQilS .bqmc!tel!d w.ithin.6 
fOOIithIot the UJeiU!dwho decliteslihomesteaulOllthe.reSlliencle 
withln:the .~. period. to hllve hisdeclan\tiQll!Jf }ioiueStead treated II 
datilq from the time.bis prior de!'lanition ,was ('\ICQrdM." This I'ilean& 
that a debtor may move 10 another resideneewithoutloslng the prOIec'- . 
tJon. ofthehOrneatelidlaw .. AltiiOligha jWJg/ricnttnaYbe recotded . 

...... ·II!e_iIf litnaancllllclllnbranm ... dllle.allie oflhe """' .. iii .... ;",. 
tIOtI. If.{8Ikit1icl \lQOlld. be lIDld.1 • ptke bo:low d\Camouni ofll.ilI_ cllciln,1>riun:eI 
I11III tI!II YMM ~ till rIoIdenlia\ uempilOl!, tho <IcbIot .~Idloie I/le be,,"'i! oftbl 
fMIdetit .. tt ........ ~ .. _ . .',; , ' 

. 16. CI'Cbue Y. /lInk of AIII.ri ... , 217 CaJ;App, 2dZ,9.'8C.1. apii'. '61 (lll 
DIal. (964). Si~ lhe ... _1 .... ftlpllo .. prol.ct.:tf1<·dobtor ...... idepp "" the ...... 
"", ... t" " • bo-.d ....... p!ioD. the ciUu • ... illt Ihoulit apply \indtr Ibe .... _11.1 
eu .. ptioalow, 

71. 'CAL. ay. CollI! I U6~. (Well 19,..). 
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against a debtor before a homettead is declarllli on his new residence, 
the new residence will be pro~proVided .!hat the.f!eWrcsidence is 
purcliasedwith thc'proceedI: $II thc~e ot •. ~"re.idcI)p!lha(~~ 
homeiteaded before thcd~ of the ;Uc!~llti"' .' '.' .'. .' '. 
'While Iheresidtillti.r~ei1!ptioilllw COtit~~~9it .~., 

enabling II debtor to retiliillhe Jlxemptrolf WtIne~uUQ O$ICl'eSk 
dencc for another ,"it is !loped. ·tbut .. coutts wiltimpfy suchI' provision. 

. The r\!Sidcntial e~empiion ,,!.W .Wit1be ~unde1inWll,t .:i.tm".,,;! 
debtorc!'". cill't}'his '~Ilimptfon fl'(iino~' ho~fo;ihe. ',!!CX~ .••. ~.- ..... 
debtollles Ji1oved,acfeflltO!'who was;nWi.iY tllJidtIe tu~hII, , ,. 
judginen! ~caWJe .!'If ..• tnertsidelida/et~m~ Wc)uld~1l!ayoto~~, . 
6 months. befoo: h!! courd· ,.flsfy hDfudJlbeDt '. O!i·.tbe~ •..•. · 
residence. Ill· unlcss thc· cteb)pti'on datu bllClC to the.debtot"s inti'fl!doio 
"I his earlier,~: . . .... ., ..' ..•... . . '.' . . .' . . ........ .' .. 

The tetroa.;tiYe¢ffectof the teJkitDfI&\i!XtIilptWn should ~ • .,. " 
plied from llicsiatetneilt ilial II tesldcil)6i"~ "tv the,. , ..... 
eJ.tent~ 8S a homestead.lnllddltion. sin<;tfbe:~fOl' •. 6~. ' 
cuml"ion Jor\hepr~ fI'oin.the iale,of~~pt, ;to~-t~ •• 
been included inotdqt9'al~thedebtorto~~.1iIIW ~ .. ' . 

. with the p~.qfth~sale.~;i(·foUoW5d1at~·~.iIl~a4r4· 
the. new . fCl!IPCllCC.to . be exelll~ fromdleWIIJ'~~dl&~or.q'lf.~ 
the c:arlicr resldimccwlI$ exc:mpte4.Tbus. t1!tl~¢i~{ItIQJ1 
.hould be j!iv¢n tcftoactl~,etIeet@njihctl~~,~~ hls:' 
earlier rcsidence--buttinlylftfl,~de~Of I~tt.e~#~dr~.,~ ... 
or tbeearlier resideilccwww tbc1l~*,.\II'hlS.l!c.!ir ~. .' ' .. ' ..•...... 

The prel:\ldingdl~SI!iOl\' have fOcUsi:d-uPltrfKJw.tVi.tnhi( 
remedie.~or dcblu!1>andcrllliitonwill~ ,aff~bi·if,e~~Jlll!ll 

-' -. --:':~"" -';,"' 

-'1:: t:~,!d.fh~~~:t~!~~~~t!:kl:48t!~~~~;~ctof ' • 
• .... ld.nti.t ... ",plion.'llow,.;.;t. k riiIUl~i PtlOr.l~'..r .~'ot1l\e .... Jie. '. 
""id.n<c .Ioh".diecp 'Ii~ il\onle,for Ibelio$jlie1!lJaJ.~"l""'loi! .klJ\~yt;~~'~: 
.ned. The r<,.uk"li.a · ... mpJltIn.ouJln .. IQM·Ji~· .~IiYei;t~.tr«;h~"" 
whl:thc:, U'l1 f'II'Her._l,i!lu.u,fOt ~,~:mtd_~hQ,t~ir_fi~,.< ,,:,,"< "-, -- .-,'" ">i>':' __ ;'> __ ','~'_ "," ,.-. 
. HO.Sirit' a jud8n'<hl. IitUOlbc tttordfi:1Jnd;e c!ll\llt1 wlJ\!"',ifoe~"pIIIpe\t' 'fa . . 
IOtakd in <'nTer .ti,.fit;'''ir<:.';Jl<!l."it·U.ii .. ~~ c .... :.~oi6· ~Uell:hJ _~dI1" •• ,. 
,.,i)lonC'C 'jo . ~ cU1U~¥ w\l<r".l~ JWlfJuehl;': rilihlO<t«'fdr,d; .~·t;UL.<'<iil\It.V. '~';' ., 
1>74 I W .. t Su"" 1911)" . ., .' ",,' " ", 

81 ,~, the <,,",I', <'UIh_l. on Ibt ~ ...... ill TIiOrohy ... Babootk. S6 
.. e.L 2J 2U2, 2:!,l·:P.liql!(~- H-"~~:. . _ _. __ ; _. '\":' __ ': _. _ ::., ',_: 

AltI)ilIJI'h. Ill' sr~niHjt&11 eKQIJ!p1iol! 10 t/1e ,,*,,!'Iit,or •. ~"" 
uflb. '''jj .... ~ .... rO'" period <If ';lfl\llfllh.(Cw.C""" •. U26,t). o.ot,ellll.,',. 
lure h •• iml""".d 1io .frqui .. _t.of. "'HlVt'IUI"IIt, «iI>~JoUsIytbe Init''''' •...•. 
of ~i'i"~ lh~ 0"_ thai. lime Ii 1,,;p"'rlDii liitn. t"~'fli!., faJllitOii ~."': . 
I,,,,,, ..... i!" ,'''' '>'.Ielll'" ,or N"t~iVfi'~'?I!' 'f'I~~ •• S,I!!!JtI<ifllCll:~'!'II!l'" ,., . 
"".10 .. ""pi """¢rIdt" inunobUl...I ... ·Ucb..,t l"tJjC;dettl1\jf1lt ar.l!iI'fnlite.. .' 
{"mily,fur whOA' , ... \ti>f11l!Silad plO.l ....... w.te·ltil~··\f),.. .. bliMCiI<··: " 

M, "' ~. 222P.1d •• 81\6.' . . 
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exemption law and its relationship to Ine law of h(!meslrads. One area 
of importan!;e 10 debtors and creditors remains to be investigated: the 
application of t~eresidential exemption to bankruptcy law. 

F, Th~Rtsitkntial Exemption In Bankruptcy 

Sections 6 and 70a" of the Bankruptcy Act allow hankrupts those 
exemption rights prescribed by federal or stale law." Under section 
70c(3)" of the Bankruptcy Act the trU!!lce of the bankrupt's estate is 
given the statu!! of a creditor who has obtained a lien on the debtor's 
property at the date of bankruptcy. In order for a bankrupt's claim of 
exemption to be allowed, therefore, his right to the exemption mU!!t have 
been established under state law at the date of bankruptcy." 

When establishing the bankrupt's right to a residential exemption 
under California law, the probable results of the application or the 
California bomestead law should not be controlling. In California, a 
debtor must record a homestead declaration before he is entitled to Ii 

homestead· exempllon. I. Thus, in California a debtor may not claim a 
homatead exemption in bankruptcy if he has not recorded a homestead 
declaration before the filing of the petition In bankruptcy" However, in 
IOIIlO other stales, where a debtor may claim a homestead after Icvy of 
eucutlon, a bankrupt is entitled to a homestead exemption in bankrupt­
cy even though • homestead declaration hIlS not been recorded prior to 
the fllinI of the petilion in bankruptcy." It is argued that this polic.y­
aIlowInJ a debtor to claim a homestead after levy of execulion---Ieads to 
better protection of the bankrupt debtor and should, therefore, be 
followed when applying the California residential exemption law. A 
debtqr in California mould be allowed to claim the residential exemp­
tion In bantmptcy without having previously filed a claim to exemption . 
under section 690.50. Since the section 690.50 claim of exemption can 
be made only after there bas been a levy of execution or attachment on 

~- --------.-- .. -.-•.. ----
12. 11 U.5.C. II 24. 110(a) (1910). 
13. 8eca.... th.... Is ,rut variation in th. amounll and kmd. of •• empt""", 

allowed WIder stile la ... , lb. Commilolon on 'be Ban;'mplcy laM of ,h. Unit<d Slain 
hu _ended the adoption af a uniform .. t of .. .",pllOn. "hleh wonkl supertede 
other .. to and f<derat ... mptlon. In Imn;'Mlptcy proceedl"p. R"I'OOIT OF 1110 Co ... 
MlMIOH ON 'nff BANUUYtu UWS Of -rHE UNITf1:D STAf1!rlQ, RR. Ill'1(". No. 9]·137, I}ld 
ClIft ••• III 'SeII., Part I at 1111·73; Part " AI 12l· J I (1973). 

14. II U.S.C.I IIO(cHl). (19701. 
U. White Y. Stump, 266 U.S. 110 (1924). IA). Mo" ••. (hUI •• ON B.Hnvnri 

W (14th ..... 197'>. 
16. CAL..av. COOl! I 1263 (W .. t Supp. 19H). 
17. Sampooll v. 9ttlub. t94 F.ld 118 (9th Cir. 19'1), ,ul. drol.d, 341 \l.S. 927 

(1952/. 
1'.. Mren Y. Malley, 318 \l.S. 622 (1941): Schulu v. MUlranaelo, HI F.ld 218 

(!IIh CIJ'. 1964). 
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the property," it would be unfair 10. pleVWI the debtor' from claiming 
the residential excmp40n in bankruptcy just because he has not claimed 
the exemption under California law. Furthermore, claims of exemption 
for other section 690 exempt assets bave been allowed in bankruptcy 
cases in which the bankrupt hIlS not filed a claim of exemptkm under 
!Jeetion 690.50.·· 

Moreover. although bankruptcy courts follow the applicable state 
law in determining the nature and, extent of the state exemptlOl1l. the 
manner of claiming the exemptions Is determined by the federal courts 
as a matter of procedure in the coune of bankruptcy adminiotration'" 
The federal bankruptcy courts are not bound or limited as to the time or . 
manner of claiming exemptions by state law." A blDkrupt who wishes 
to claim an exemption allowed under state law must do 10 by ~ the 
claim of exemption in the sChedule of property. which is filed In the 
bankruptcy proceeding." 

In addi tion to the a hove considerations. practitioners should treat 
the residential exemption in the same manner as other exemptiolll under 
the bankruptcy law. Section 6 of the Bankruptcy Act provIdea that a 
bankmpt will not be allowed to claim an exemption on propetl)" wblch 
the trustee has recovered for the benefit of the estate after the bukrupt 
transferred ur concealed it (except where the voided traDafet _ made 
by way of security only). A transfer of residential property. howtmll'. 
cannot be sct aside as a fraudulent conveyance." In addition. elnce a 
preferential transfer prior t\l bankruptcy must deplete IIIIetI of the estate 
available 10 creditors, a lrander of residential property could Dot be I 
voidable preference.·' But if the trustee is able to recover the property, 
the bankrupt will then be barred from c1a1min, the reskleDtial 
exemption." 

- -- - ----_ .. _-.. _-- ----------
89. CAL a,,," Cly. Poo. I 690.'0(1) (We .. SUp!>. 19"). 
'10. Ii .. In rr J""bon, 411 F.ld '89 (9th CIr. t91J); l~ '* !IudorioDn, 114 P. 

Sapp. 484 tN.D. Cal. I?SS). 
91. Oonlnor v. JohnlOll. 195 F.ld 117 (9th CU. 19U); I. ,. Gerber, 116 P; '" 

(9th ("iI. 1911)~ In" U,o .... 6 Am. Bonk,. R. 118 (N.D. Ohio 1901). tA I. MOOIUI, 
C,oLUF..- ON Ih.N'CIWP1"("Y 902 (1-4!h ed. 197H. 

92. In" Kan,. 111 F. 552 (7tb CI,. 1904). 
9_1. B. "u R. 403. 
9.. Ste note b4 .mPffl< 

9_1. Rutl,dge, lohl""". 176 P.2d 881 (10th Clr. 19"); l~ ,. Ha_ 209 P. 
StIpp. 219 (M.D. 0 •. 19&2). The Commi .. ion on the B •• kruplcy La ... of the UnllOCl 
Stak~ hEl1l recommrndorJ a 'L .. hlln~ in this rule 10 Ihal a tranlf.er of u.tmpt property to an 
Un~t:1uetll·li .. ditnl ,hf1ftly beron: bRnkntrtcy could tit- I voklable preference.. k:UUI.T OP 
nu~ Co""hU!'SloN oN THf: BAtolkltl!Pll'Y I."W!i OF no:, l1NJrED S1.'lTU, H.I.. Doc. No. 9]-
131. ~M f"on~., Is.t Ses. .... l'a'·t II sl 110 (PIn). 

%. Cf. O,,,dner •. Job...,.>. 19~ I'.ld 111 (9th Cir. 19'2), "bon! the , ... 100 of • 
hOme!'lIe"Kt1 diJ rto,lt llaim it 80,; .exempt whrn the trutlct' broUJbt lUit to reco", i"L 1he 
banli.1upl W:''1 1101 allow('d tn dairn ttlif' home:rte./lld after tho Im,tee l1ad J'1ICOYIted. the· 
prop< rtf. 

'J 
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. '.' . . C9N~'LUSIQN 

'.' .,''l'\te' J~exelf!ptI(m lllwgoes iiU'loWatt/oom"ttioRunil1Ctl-. 
··uitytbatW~~iIj:Califoniis.lawfor'dVcr a~u~y:tltc di!niftjuf 
h~lt.eiill~·tO: those'deb.tefS-,!"ho ate·ou) Dware(>ftkeds\­
e~, of,Uie ~~tiI.:';W1tli~!I1eresidi!ntil!le~l!mPJioO ,lit!Vhafi 
ex .... IKi~.,totei~ .. ~1odebI0l'!l'in C1i'lif',ii'!lia~ii b~cro!lt\l(la .' 
nwnbftllt~ tnalpfutil~,ltls' hoPcd·t¥L\hceou11sJ,Ulji . 
l~wl1hJeJl1~lth.th$··pn,blCni$l!ffectiveI111O i~nl the prot,ectit.lll 

·thattbe~lavi·mtodd>tonwm nOt beloat . . . . '. . .. 11 ..... .,' ..... " . 
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EXHIBIT 2 

EFFECTIVE INSOLVENCY PLANNING 
FOR THE CONSUMER BANKRUPT IN CALIFORNIA 

BV JOSEPH C. KAROL 

},Jl'. ArJrol if n ttronh,., flllh~ ;'a~1' h,'/! ,'I.-Ie J<.r,/I,lel, Til"l"rlr",' ,f 
Kmol, ,md 4t rOHff''' iN panA n;(lfl'\' I{r' tl'ro"' I'r ,/ Jlit B A, 11''' 

Il.odr. Emit! V/I1;1nvH' , 'nll'n.lm- ilt Iy-:/l (IIti! fri.r J n, in '~" 
f~(lm .'1'.'ft.tnH!' 1-"'i,·,.,.lf~~ ('o(!nu p! rill'. wna" hI' If '"L'('J ".. 

A.H'/IIat .. f:dHnt af tnt 1.,,1'; RI',·i"H'. 

Srclion 70a of the Oankruptcy Act' 
vests a trustee in bankruptcy with the 
tilk of the bankrupt (0 all prnperty or 
the bankrupt which is ",'! held tn l><. 
ucmpt. Section ~ of the Act' pre,cov', 
the right of • bankrupt 10 ciaim ali 
e~emplion~ provided by the law of hi' 
domiciliary !t"I~. 

Callforni. exemplinn SI"lUres arc 
among the mo~t iiherol in thc nali,'". 
[)rJ • .'t,ions of California state courts sod 
of the Ninth Circuit Courl of Al'pcah 
have enunciated a 1I""",l interpret"t;"'! 
of these statules,' The Ninth Cirrt!il 
ha. al.o interpnted the ffHUduieol con­
vtyance provi~itrn! of the Act to penn it 
the conversion or non·,etempt asS('~s 

into exempt a'~t' on Ihe eve of ~nk-

Iii U.S.C'. ~ II()(",. Uerl!'irutfler "fhe 
Axt" frCen to thor:'; iJilnlruplcy Ad. [! U,S (' , 
U l f'i uq. 

21 i U.S.C i H. 

I,''''''', r"j., Dt'pl'! v Sheph<'tuL:" I" ~J ,tt.H 
(Qth Cir. 11,t1fO, hi :t' hn, jt, ~' ~;urr. 1~1) 

! \.D. Cal IIH~ I. Ind('p,wd"-"kC" f':I[I~. ~. 

HeH,·r, n~ ( '",I. A rp_ 2d 1(4 'I (,it,ll i. ;11lt1 {:I~r"_ 
~ilt'd ill n. 11 ttl/lfi r r )'t(III!1.\ J-jr-.! t-... :H·I 
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nlp!l-~.' Ttll'tr jo,; rlHl<" LI unique 0ppl1r· 
funity in ('!-llitnFEH<t 10 m.1X imi1C' :1 

dc-MpJ'S n:cmr!inn<., ill bitnhupky pI 
~ ('{'ding~. 

;-\ hallKlupt'..; I i~FH i(l Hil e:l..:mpljPI' 

jlii dClnmined ,n; of the- date th{~ rrtt 
iron in hankruptl)' j<; Hkll.' -llwrdHfr.:-. 

a n.ank! Ilpl who has hct'"n imp' i'P.·1 h 
or incnrnpiet('ly adviS'.:'u prinr to buni 
wP["Y nlily slaml to ::ouffcr Irrcrnl ahk 
harm. 

II i.s- thr pUrr(l~C' ~,r n'w" llrtll.:k !.1 
nam;nc three parlicular a~S'..'h ,n 
which Ihe opporfunity Lind ~ he dan~r:r 
arc ell,wHy grt'3t. tht- homc'ifead, lilt 
m!lhH' vt:hidc (lnd cft!o.h Hr.rcnt l-in1C'II.1 

men':.. to !he C'llrfnrnm (.':)<crnpq·.," 

I"hn"'- uf! "1< AllP:dc\ \. P,cr'-.on. i. Citl.!.! ~l 
111.;,4): t}lIitdt"f' " (rtlFhfiln. ~ {I-II 41'" 
, I to! ~ ~}, f"O\,1Ut ! .11'11111') lHl(f t ·Ie.il:<'jini l.~ ~ 

C:l!n!"rnrk 19 to;\! A.pr. fl.t1 l )9j1-J). 

',JJ,t.,-t'n \. Ml1!k)-". 1:~:>i IJ S. 1,~2 i ,iH ~~. 

V.-'hl!F '. ,'--.ijt)'f'op. ~M tl.,,:,. lIU (I').'.·'~; 

{;ctlt\ol:IHI~n '.' t ;Jilt'l~ 24 f ,.~rt Fi,l I 'nh ('ir 

111'::1< ) 

LOS ANGELES B"" JOURNAl 



'l;tlt\1tC'5 will be noh-d, The problems 
lhey wiH either (HIP;'!.! or alh.::viate 111 
pankruplcy p",cc"dll1~' will he dis­
cU"i.\cd 

The Homelt.ad 

Cali rornia ca~L' law i,I) fcph.'lc with 
prl'aChmcflts c(1n('ernin~ thr !Wn,,:fity nf 
a dchtnr'"" home' and with the leal of 
thl' ~:nurt!' to prl·St·! ve it through (Ill' 

mosl liberal ... talUtory interpretation 
pO'Slble- None of Ihe cascs will help, 
howC"vl'(. if a homesh.'ad (.'xcmptinn is. 
n,,1 properly p",[celed prio' In the filing 
l,f a hankruptc) petition. 

The bHnk,uplcy Iruslee is given, by 
Scction 71k or Ihe Act.' all the ri~hts 

nmJ powerlio of evn]' creditor who could 
h:!\'c r£Tl1rdcd i' juJgmrnl or ohfained 
ftn (':<ccutinn returned lHl.'intisficd on 
Ihl' dale of bankruptc}, Unl.'S. Ihere­
["rl', a properly prepared and e.cculed 
DCi.:lariltirm of Honw~ll'ad i .. recorded 
IX'forc Ihe bank rIIplt')' pelitlOn is filrd. 
Ihe hypolhelical judgment li<n of thc 
i r w .. tcc is. no! afft'ctcd l1y !he suh:r..c+ 
~Ul'nt htln1cstrad since, pursuant to 

~.\.rt'. r Il., TII~l['ry .... Hal'cnd" ](, CaL2e.! 
.:U:- (1~.~Ul: Hullj" \" !-i-I.anilnrd, In Cel. 40 
,I .... IKJ. In rt I-.l[h f~I.ltc, In CiI1. b09 

(IIJ(III: KC'\-'l'\ " l>'I"1I<,;. ll)fI l'ill. 321 
i l1Ft\1; (h.l~(' \ H""J.. oj A!l1L"IKil, ~21 (",d. 
\Pr' ~d !\tj (19(1'1 \: (Jllih'rl1l<\ Unnk \'. 

\, hk~!ll~J.:"~. 1 ~'l (,11 "rp 111 ~'lIrp. J!;~4 
ttl) ~)oIl 

-, Ill: .'i (. ~ I IlJ, ~- ~ 

M .... ,ll1tP~(1I \' \11;lUh. "~-l I ~11 J~~ ('J1h 

(11 p,i"'r I. (('It ,kill! l. .1,·l~ {"'to 9:1 
. I-I.',' 

F tORlJAH'V 1977 

Calirornia l;Iw. a creditor who records 
an an'tracl or jud1!m<'nl prior to the 
recordatinn "r " homestead by the 
judgment deht()f prevail,., 

A, of January I, ! 977, the ma.imum 
homestead exemption has been in­
cre,,,<d [0 $~O,OOO for heads of family 
and thnse of .go ,i.ty-five and older 
and to $1 \000 for all other persons.' 
From January I, 1971 through Decem­
ber 31, 1976, the ma.imum examptions 
"{'re $20,000 and $10,000 respec­
lively. From January l, 1964 thrOUgh 
December 31, 1970. they were $] 5.000 
and $7,500.10 

A creditor is bound only by an 
e.empliol1 effective at the time of the 
extension of credit." Increases in the 
amounts of [he homestead exemption 
have, lherefore. no retroactive appli­
cation" A tru,tee in bankruptcy 
succeeds tn the rights of the creditors 
of " bankrupi as of the time at which 
the bankrupt's creditors extended 
nedi!." The amount of a homestead 
"",'mplion will thus not be the same 
for every hankrupt. 

fti()riginall)' cnadcd in 1812, 1M: amount 
of {he e)'enll'Jlion was $5.000 (or a head 
of rllmily am.i $1,000 rot uny other rerson, 
l hif Qtnounl of tht' ucmplion wa, incrta~cd 
hy :HTlCJldmcnt ... t·na .. 'led in 194:t1i, 1947, 1114Q. 
I~:;J, ('PH and 1~7f1. 

IIW.H. Wortht."n CIJ. v. Thoma .. , 292 U.S. 
"':'f, ~ 1(1.'.1); Slurgt'!O Y. Crowninll;hicld, 17 

L "'; 12~ IIHlll); In re t-ox. 16 ..... Sl1rr. ~lY 
I";., D.LII. 19Jb 1. 

I:tn rc !.titHer .... (l)llerlion Co .• !iI? Cili. 
\pp ~J _~H-l (1(1o.j)(l. 

i 'rll~I;IIl\1 , f.,.;1 ml(' I "lm. 2.\(1 I·.~l! f,-l.t 
l 'Jib ( II. 19"f1) 
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A(Tnrdingly. a nankrllpl whn<;.( !)!,:ti, 

linn is filed :1oub<;'('qw'nr ~!, J <Lnn:!r' !, 
Iq77 win not have (hl.' Ix: Mdl! \!I [ht., 
in('rca~J c:(crnpUon if an;.' lld'f ,',\';['1 

incurred prior (0, !hat dah', If! !hat 
co"nertion l a bankrupt he.lllf qf (amd~' 
with no uns.alisficd nbligations m~ 

furred prior to January t, I Y71 Wtlutd 
be entitled to a $20.(~JO hnmc'I,'ad ex· 
emption in bankruptc)'. .'\ ~"I\krurl 
head of family with (lnc unpaid .kbl 
incuJytd prior to January I, 1'1'11. hut 
wbsequcnt to December 31. I %J. 
would be entitled I1nly tn a $15,onu 
homestead exemplion in b"nkruplL). 

How is a bankrupt head of I.,mil) 
",ith a $30,000 equity in hi' r.,i.]enec 
tn be coun""Ued prior 10 bankrupt.:) 
if " creditor eli.ts who extended credit 
prior to January I, 19177 The pOlcn 

I_.ttt" Shephard v. M..;Donatd, t ~ 7 f' ,2J 
~67 11th CI •. 1~6); fonn.n v SooIt,2lt 
Col.App.2d 340 (1~M): IA Colli .... R •• k· 
ruptey , 17.B (141h ed. 1975), 

USN" Srction 1a(8) of the Ad, It 1I.S,c. 
t 25(1)(8,; Rule of 8ankruph.:)' Pn:l(~ethm~ 

IO~(.) . 

16Ruto of eanhuplcy Pnx:edme 109 rrn 
\'irln thAt the &cheJulu be ntifkd 

11F.ilure 10 Ust Ihe trediror would, in 
effecl. conceal an UKI frm" the t.l.lnkrurl'l''r 
ImUu, Pursuant to Section 141.:'4 J of the 
Ad, II V,S.C '32([:)(4). l:i tt;~hat!(.r. wiH 
not he .ranted tc a !"o;tl1krupl who. within 
Ihe twelve munth!ll rrc{eding baJl~nlpky, 
conceat! ~f penlli!~ to l"C: con\ c<llt:t! ;.n:~' nf 
hi~ properlY with the ~n1t'M;1 hJ himltr, drlav 
Of defraud creditors, f'III'SuClnt EO ,\r-.. IWI1 

14c( I) ur the. Ac;. II U,~,f', ~Uh'.H i), a 
diM.-h!H,81f wit! n~)f b~ SrJ1!'\.!('d !\I 1I. hltn~rltl1l 

who h:.l!l COllHl1itlffi 1m oftl!"nsr runidu,hle h} 
imrri~onm(,l1t \Irvin 1M 11.\(' ~ 1~2 ttl 
U.S r:' f. I ~l nlut..('s it fl t'riIHt" rllnl~h!.:H{' .... y 
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f';I! h.llikl'-lpl "I~"Hhl 11<lr hI ,,:\, ~;I 

',I "!III( ~'j'l, Iq-t: ,,'tt'dl! I~" ;'l'l', '·.(il:'I! 

l:\ .. \, Ih~' II}! "I '!'il.' Ifilln' \\-i1d l 

Ii 1',:mk;Hp! \" 11\' :,, r:',I:'III'11 ;'I1V "I' 

~h,Ht!l'd de hi hl ',II d,",Ert'''_''- h~ I~ 11,,1 
fllT II' l'h!\i,)'>t "', h:ch Ctt'illIoH:-O he ',\ 111 

"dll'duk '!lltl \l,.')~il,'h hl \'.111 fli'f,I<- "1111 II 

;\ ,:llur,>\.' 01 ;l((int) '.1 il)lt.i l'l1nQlluh' 

pel jtlr~ If, I! ~ llUld :! 1~.1 J I,' lTI':! II w" 

gn,und\ fo~ tktll;III' l'!- 1'."I'l"1110111~ ,,1 

dl.-...dla q!': 

Tho: pI11t:nti;d ha[l~.1 fll't 'ldBhl. llit',..,. 
t'\'l' I , rChn,Hl\'r~ th'" H ;11- property III 

[unhcr C'rH:urnhn if I hc' ,\Inurn' l~f 1I1l' 

hrnd., ~'<'rrm\'l..'d 1', iOl')l,Hl'r laL ,\1 l(ifl~' 

il<; Ih~' graotfllf, nt rh\..' ',t"~'urfly illl{'f( ~I 

1\'.:1,<,. f(11 fair (LllFHkr.:Hfnnl\l and """.1'" 

not on ac(:oun1. of illl ;1I1!i.:-(crlL'n1 tkht, '(' 
rhC" hnmC'<"leaJ uluhl lhl.'rl hI.' 1'I.,'(,(I!llt:J 

;If'tn Ih~' jUPH!f I [lIst t.kL'u i .. n"t'urtkd 

linc llj" im~lri..,ontn('nl It.! l.nowtn$tly ;Hld 

rntlujll~rnll~' u.m~-C'al i'rt Ms~('i frqm u: hY1K 

Wrll-'" I lW"Lt I! , 

IH,"i<-l.:llUn [~',I f of lilt" AI.:I. II li .. "_t 
I[ n (1)' "fo"idc~ 101 the reI (K<lliufl ur a 
dl~:hJIf@c {It.lnjfl{.'rl Ihmup:h filiUtI hy the 

hotnlruftl 

I\lSn' Srxlion {,1d ~lf the I\d, II V,S,(, 
;j. 1U7{d), ~e-dlon Tlld HI rhl' Al'1. 11 (I Sot 

11Hld t_ 

~(lSr!' S<-l."rio!1 Mta! I J of Ih(' i\lI. I! (I "i ( 

*9~~~I(lf 'rbe' ..:rcalion 0' n li~n on th\' 
("Vf pf h;mll nlj~t\.') tu ~: ',.-liI (" ilnttT( :.1("nt 

tk~1 "'dB 'flO! ('nt'art~f'r tho:- di,dt;II,1i:!' IIlll will 

il 11t.'lc"~Mrily m,,1I1' tht' I~;m~'t'r fn~ll[hdtnl 

,""uch a pr('-lt-r~l\tirll 1ffltl~r~1 if ~unC'",-rlfll1j 

,.l~i(Jf;'~l b~ Il\t' tt-I~Ccf. hpwe\t'l, rllIl)' ht' rIC· 

o,,{'n'cd h_,!' Ihr- !'(I1.:~il of Ihr htlllnirtn 
nl.lt~ rn~',l'[~nl III '-.J'diun hl)b nf Ih(' A,_!. 

r t l'_S,t -,I.tfdhl Ii lh(' Ilcn whil'h ~h;l~ 

htnHflC~ lhili nf :h( t!lf~lt'T r1,' rI .. ;c- lilt' 

1(,PJd,:lllll1 of :111' tW-II\,,\!t.Hl tlw ([1111(.> 

1'·,t'l11jl;i~HI "'lllofd h,' tu ... !, 

t O~ ANGELES A.hFl J0tJnNAl 
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and thr ban'rurk\, 'h,'" fihl 'j he 
('quity wnulJ UHf'\. h-.' rcthrccd in am 
amount which quahtil' .... fur t''!L'mpl!lltl 

and the- procct.'ds of ! h{' hMIl r:itht:1 
dcpositnl In l~xC'mpl at'((",;un!s::' III uo.,cJ 
ttl pUrChrl'il' cxcmpl .u;:'l'ls H 

This n:suB b p05~lhk in Cahfnrni<i 
due to a stril1g nf Ninth Cirl'llit ca~cs 
whith. when read logl'tiH:r, nwkc it 
ch"ar tha~ tran~fcr~ of nnn-c'l..':npt 
pnlpt'tty int.o cx!"mp~ properly l~n thl~ 

",.'vc \)( hanlrup!cy arc nut fraudulent 
if mad-c fur fair. ClmtcmpOfaneoH5 con~ 

sidcratinn. 'I he n.: fort' , !.uch a !ran~ft.·r 

will neither he vnidahk hy tht lru~tee. 
nor wit! it cndan~,,'r the hilllkrUp('s 

F tght to a di~hargr_. 

In llf rc H'ih~m)11 after an inv'.liul)· 
tJry b'lhkrUP!Q' p,~til!nn ''''';:''. flk·J 
dg~tin':.1 oiJ dchtnr! hut bt:fI1Q,' ~ldjudirrr­

tion, lhe uchtnr c~-el'u!C'd <Hld rn:nnkd 
a l1cdar.i.I0on '.)f H{'IH~·~ll·:hl. Th{~ 

Ninth ('irruil ruk'd that dw I .. :n~atipn 

of the..' homt'slc,I'j jmmC'~lt;I1c!y prC".:t.'d· 
ing ;ldJu~li\..'ati·,fll did lltl[ l"tltls,tillltr: ,1 

fr;Hlduknt nlflvcY.If1(.:"C ,md !hat thL' 
trUs.I~{·. ~hen:'iqrC', w.\" rl'quilol,'d tn r<> 
rort the hntnf .... ltad :1"'; u:cmpL In 
;Hrivilltl, at rllt" lPllt IlI~inl1, the t'(~urf 

rdiru Up{ln two t',difomi,l Suprcnw 
('ourl dl'[i~inLl", U1U1rJu{l \'. nIlOm.I.,~. 

Irm.~4 ;H1J l-il,:d! \ f l'oA.\'.~~ !?Lmdatl 

~:r.",,~, It\1 ,H'(,I11I',ilwj!:i~ 11 ~I'" ill/nl. 

I he" dd'I:JI', hIll!;:, 1 ',lll"Ii,! h' ;d· ... k hi ;lht~rll 

lhf' 1)1111HI,,,: 1',,1\111':111 ... r'l1 I!I~ In'\'. (If rrli 

n.HH,',.l l",:111 ~II"'.' 111I·11!hl .. ".1',1111:111\ ,1[1 

·11"., h;u'rt"ol IIfl~l" 1I1-.iI !d'·III-',lli.>I;~ ,.\ .. I! 1H: 

hold thaI Ihe Ose of lunds by an insol­
\'UH dthtnr le rClir-e a mortgage qn his 
tl'sidc-nl"c WltS. not prohibited by Cali­
[prni" law. Fil~e/i held that, since the 
,"cry purpose of the creation of a home­
'load h the protcohorl of a debtor', 
rc- ... idt'ncr from e"i~ling dtbt. it could 
nol cun"'ititute a conveyance made to 
hinder, drlay or defraud creditors, 

la fe Vudie.\,2f. llverturned a referee's 
order which s.ustained a trUstee's rc­
lu",1 to SCI aside a.s exempt shure, or 
,tock in a huilding and loan association 
v"lu«1 al $J,OOO. The exemplion had 
hern dented un the grounds that Ihe 
,tock W"S pu(ch.",d with non-exempt 
lunds uno week belore bankruptcy 
wh,'n the bankrupt wa, "heavily in debt 
and clearly insolvent." Examining Il,e 
U'iJ.Wfl ,lrl"ision, the cuurt focUM:d not 
Of) the Wil.,vn ,-uurt', annly,i. 01 Cali­
rnrnid home"cau law, but ralher on 
lhl," prohihilhm against interference 
\""ilh s(n!e-t'reated c~emptions CO[)­

!"i!lcd in S<t'tir," 6 "r the A<t The 
~:ntirt noted that the California exemp­
tion sUltute. did nol indicate when 1hc 
~harts must be acquired in order to 
he "x.mpt nor did it require the 
,,,Ivrlley of the debtor al the lime of 
pur,I1J'\r. Thu'I., comparing the result 
If! Wit"," wilh Ihat in Ihc ,ub'equcnt 
L"il'iC or If! n' fierht'"ll in whkh the 



Itl!r:nl of the h.tnkrupt 'u CI1!-";lRI' i:\ ,\ 

'\:lcarly rraudu!-;,'nt schc-nle" W'I" 'lJl'l1\o,.'H, 

Ihe COlir( '\tah;(j tlw rule hJ f)<~ [I1.If a 

cO!l'Ycrsion tjf nOlH.'"~empl ;i"i~(>h tu 

exempt property 1)1' thl: c've pf hank· 
ruplcy win nol defeat the'" C-:U'1ptIPf} 

('I armed af:\srnt a ~h(rwing \It ,t\..'Wa! 

fraud. 

fn LOvt' \', Mentck,U Ihl' bankrupL 
within a wefk preceding Ihe tilil!g nf 

his bnnhupfcy pc:tition. ~mrf(1IHJcr,,-'d his 
life immrancc- policy fl)t ih t:a~h, ~'i~!!JC 
and dcoosiled the ',um,-ic{'dvi,d th"r~·· , . 

from into Il!1 exempt sa'l,'in~ am! lnan 
a"sociation account. The tru!\tce fC~ 

fused to report the deposit as exempt. 
Bsserting that fraud h.,1 been perpe· 
trated "!lainst the bankruptcy .,t"te in 
that, had the poIky npt heen ""." n­
dered, only a porlio" or il< "ash 'Uf­

render value could hhve been cnlitled 
to exemption. The court ruled ago'n'i 
the trustee, holding that "den' atlll 
convincing" evidence of fraud had nOt 
been presented. 

riiifl,", tl:" h;l!1l,t!I~'i" ~\( 11'~"" h,' Il''''-(! 
[hun <t', '-i,Ij·I:tl,11 inl :, I"ltli -I'"l l'l~r 

dl_l"-t'I.l. "'~'11il "qH!' 1'1' I'le HI(!iH". lft;1 

IO't'~l"_~ L'\'-r1lpl "klll-' Hi ,I lrt",_l:t Hili,,!] 

I"h: ':')Un n ~\'dn~ !hr' ,H:2!1ltl\."[l( l·r 

!be lrU\lt't: Ii: {"Ill! L',l,t' IhiH '~~In\'l't"'ll\q 

,A POH-C~f01pl d;,~~·1.\ 10 j')"t.'"mp[ plUp 

~n\ l~n lht' i"\f >II h,l!l~rilpllv f'~ 

'-11 1m' nf lilt' ll,';lfi'1H lei '>('i'Bred debt 

"'.1" !I :l1.tilHkllt ['0 ",,' 1 he ,'PHI t 1.'I'l'ld 

lind Ill} dltfrn .. "m·!~ t~C!\"'!',"'rl "':\ltnCP,fLlll 

.~lj" S;IIi.:'· ,IIHf ""P'-~'f\i":i hy ,pl{:'~~_W'" 

A new hllJllC_lH';ld {:''il._:'iiptum "i~ .. llnc 

CCl\lt~ Ci .... "["1-. ~- t:'~(1,::1._" ~hc \0-

t'alkd "aUlllfllil,ll' h~lml'~!l';\d'·, hn~;lH1( 

dfcc..:tivc Jul\ !. jll7 .... l1s amrod"d 
;-crsioH, ('{}d(' llv. P10C '~690.J r 
will he-come elfc-o:ti~'C July I, t977 
I'hC,'~{:" ;"Ianth~~. !r.:,'at hllrllc\tcac.1 t',c.mp· 
tiom:. a~, IWy pthcr itl Ihat 11ft ufHrmatlVt:' 
ill"lion is- fCqlltfUI Pll I he part of tfl(' 
dchlm unl it t \("t ullnn p"o(cellings arc 
fomlllcm.'I,'d hy a iudgmcrH ('fctiih'f 
Codt: en'. PlOt::. ~ 690.21." dOC~.lil­

"nd Code ('iv I'mc ~ 1>'1031 w,ll." 
provide- thai lhc dwdling home- in 

Mfclulmml v. R(}')~ ond Wudnd v. which" dcb,o, or " dent'Jf\ filln'ly fe­
ClemtMlsl' .. Wei'/! deetd04 ,~Oj)rlJH~ll.tI~ ... ';;iJe," win 'be ",cmrt in the '''nte 
by!he Ninth Circuit. In M"h,lmarl, the amount ""d to lite .'am" ntrnl ii' .\ 
bankrupu. on the e-ve or b8I1krUPlCY'(hOmc-:o.tc;.-td .\c!Cdl't! pursuant Itl tilt' 

refinanced their non-eJempt aUlon~n~ orn\'il-infl~' of .hl' ( ',dl {\l'dc, pnwiJrd 
bUe, paid in full the original automohil. ;hll' """her 'he d"ht"r nor the J'Ctii',\;\: 
loan an~ deposited the b9~ance of the \ ~pnu .... e [!<IS- iW ",i:o.iing dcducd home. 
procteM "f Ihe new loan m a '"''''g' ,','ad in th.' ,laic. 
and IOHn a,s-odation accnUrtL Iii \, . 
WIlllrkk, Ihc bankrupt pwned two nnn- '1'11t.' t'lf~d of lht ilutumalll' home-
exempt vehkle!;.. Three Wt,r:ks prim hl :c-.lcad 111 hankl uph:y pfljn"('ding~ i'~ ~hlt 

-----_._-_._._----------------

"341 f·./U Mu (9,h !'ir. 1961). l'l( oI.kiv ("i~'. Pn...: "f/}(J.,l.l\; III 

'jCp.Jr f·i~', f'T!"r ~:. !\(,jil,1111~) ,HId 
~,'}!L \ 1 (til ( t 1. 
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unclear. If the new ,tatute, arc held to claim an exemption pursuant to Scc­
effect merely a procedural change, then tion 690.235 or Set'tion 690.31 of the 
il would no longer be necessary to re- Code of Civil Pro.:edure. This un­
wrd a Dedaralion of Home,tead prior certainty ari,e, from the following 
to bankruptcy. If, however, they are language of these ,tatutes: "provided 
considered to etTect a substantive that neither such debtor nor the spouse 
ehongo in th" law, that is, the ,'reation of such debtor has an exis/"'8 declared 

an exemption which did n"t exist hame .• reGi! on any 'property in this 
prior to the enactment of Code Civ. state."" The ,tatute docs not specify 
Prne. § 690.2J~, the automatic home- an existing eDcclivc declared home­
stead would not be available 10 bank- stead. Thus, if a bankrupl,record. a 
fUpls with unpaid obligations which Dedaration of Homestead and it is 

.£l'e-date July 1, 1975. found lor any reason to be defective 

Much can be ,aid fo, this la!ler in the bankruptcy proceedings. Sec-
tions 690.235 and 690.31 may be of 

1'".11 Ion Prior to July l, 1975, if a no ,,,ail. 
u~dilol' recorded a judgment beforr 

a debtor recorded , Dedar"tion or Molor V.hlcl •• 
Homeslead, it Wa, simply too latc f,'r 
the dehlOr to preserve his homestead. Molor vehicles may qualify for 
As of~ I, I 975..J:is>l"CVl'r ,a dchtor._ exemption under three separate stat­
i, given Iwentl' days aller a lud,mollL is ules in California. Code Civ. PrO<'. 
recorded 10 tile a claim of qemption *~ 690.2, 690.3 and 690.4. Two of 
wilh the Counly Sherilf. Any creditor. these ,talute,. Secti"ns 690,2 and 
then, who •• tcnded ,.,.edit prio, to the 690.3, have been amended to expand 
effective date or the ,Iatllle, should not Ihc ,cope of the exemption provided 
be bound hy Ii" and, Iherefnre, "either 'IS of January J, 1977. 
lnuld a hanhupkj' trustee Whll SUt> 

cccds to his right~ .lIlt! pt1wcrs. ],1 

II is ,Ilsn nnd~'jlr whl:lhcr a debtor 
who l'lct:ts to rn:{wd :1 fkd,HJtion of 
Home-slcao pur""utlnt tp Inc pl"llvi~inn'i 

of tnc (,h'il Cnur: \~ ,\I\"l'S thl.:' , j~h! Il) 

n,\'f"l' [('x! jh'l'~Hllpj\n\ _i1ll~ n ! ,t;:d 11- I \ 

INf!rO 

l~("pdl' (; ... r'IIl": -: (,(JI)' il.~'.\ Il'~nt~ in 

f"('Ili l1l'nlp.lll" 

r f; BRUAR'f. 197 i 

'icCti"tl 690.2 now provides an 
",<"mpH"", rur $500 in eguity in a 
motor vrhidc rcgHnjlcss or the value 
of the whkle.·" Prel'iously. only vc­
I,icb ,,;Ih a value of $I,OO{) or less 
qu:tlificd ror Ihc ",emption. If" "chicle 

"One nHlWr VL::I,il"lc wi!h a 'l(ld.lt· not 
l''-l"n'thllk' fi\~' humlrt'tl dolhu", ~S~I>4il, 

t1\'a :dld ,tho ... ,;: ,dl licn~ anti ~·"'L"1)ltl­

I'litnu'~ lin "'\Jl.'n m\~tur vf."hh:le~ ," II 

I hl.' ~.IlltL·, ('H'r and lthoH' <lll ticrt •. _I"hl 

l"nu:ll1t'I;1I1H'~ t~l'l·C"II .. H\'C" huntlu'J til,i­

I;lr~" 1 hoi." 'l"lill"k .. h,dl }'{" ~llf,joel"! to 1.: llt:t.:\1 

11"11 llnh 1., :ht" t'\lnll tt~ v,L1nl' t·'~"t":lh 

11\;: lH1!hlt-.!d ,jtlll"r~ 



EXHIBIT 3 

beclared HOIIeB~d J!lcemgt1on 

CIYIL COlli H'1237-1304 

TITLE rl. HOMf:~TEADS 

CHAPTER I. m;NERAI. I'R(JVISIONS 

,1237. Property con.lltutlnK home.lead 
The homestead romd~t~ of tht! dWt~1hnM' hou~e in which the daimanl tb 

I!IIldes, together with Qutbuildil1$l!oil, anti ttl{' land on wh it'h th4' snml' fl:re !'it u­
ate<!, eelected QR in thi. title provided. 

The dwelling hOU~t~ may be in 8 condominium, a.~ rh·firwd in SI!l'tiull 7~:l 

of the Civil Code, 8 planned development. a. dl'finl'd in ~el'lio" 1100:1 01 Uw 
BUBinesa and Professionfl Code, a Atol'k t'oopt-'rativ(" R~ dl·fjtU'll in R('dion 
11003,2 of the Busine." and Profe •• ion" Cude, or a comnwnit)' ~i' .. rln"'l\l 
project, as defined in Section 11004 01 the BuoincH. ami Prof,'";u,,. ('ud,', 
or may be sltualed on real properly hl'ld under lo"~.term loaHe rath,'r than 
a freehold. In 8Ul'h cases, an D-IlTCCmcllt. ((wenD-nt, or rt'~trir.ti(jn bt.,tween or 
blndln. upon the owner. of a litle, interest, or eat ate In a ('ondominium, 
planned development, "lock coopenUve, or community apartment project, 0' 
a lien arloln. under ouch • .,..,.mellt, covenant, or r •• lridion, or 8" under-
17ln. Ielse or lubleue, Indebtedn ••• , 8ecurity, or olher intereAl or obliga. 
tlon may be enfoued' In the MIme manner .. if no home"tead werp d ... 
eland, and the hOllleltead lhall lneluch!· tha Inte_t In and rlrht te u .. 
eomlltOll 1l'1li and otllt. Ippurtellanrel .ubJeet to thl! term" and condltlon. 
applicable· tIIitNto, For the purpOUl! of thl. oeclion "Iong·term leRIIe" I. 
• Jeiae of SO years 111' mort!, , 
(Amended by Stata,1970, c, 687, II, 1316, ~ I; 8tat8,1973, c, 281, p, 671, 
11,) 

• 1237.5 Quul-<!oMmunlty p .... perly and oeparate property·detilled 
Aa Uled In thill title : 

(a) ''QuuJ-community property" mean. real properly .itulled in thi. 
ltate heretofore of hereafter acquired in any of lhe following way.: 

(1) By either 8JlOUIK! while domiciled elsewhere which would have been 
community property If the spous. who ncqulred the properly had been dom_ 
icIled '. thlutata .t the lime of it. acqui8iUon. 

(2) In exchan,e fm "",lor pt'r80lIal proll"rty, wherever .ilualeri, which 
would have been community prollerty if the spouse who acquired the prop· 
erty 110 exchanged had been domiciled in thl •• t.ale at the time of Its acqui­
.llIon, 

t b} "Separate property" do •• not include qua.l-communlty properly. 

(Amended by Stata, 1970, c, 312, p, 707, § \.) 

• 1238, Properly from whlch.elecled; .property d.flne8 

It the claimant be married, the hom.stead may be "elecled: 

(a) From th~ community property; or 

I 



(b) From the qu&e!-oommunitr I,ropetty; or 
(c) From. the property held by the "pouseo a. terumt.! in common or in 

joint tenancy or trom the leparate property or the hu.bano or the wife. 
Whtn the claimant 18 not married, but l. the head ot a f&ll1l11, within the 

meanllll ot Section 1ll61, the homet!tead may he eelected from any of bJe or 
her property. It the claimant be an unmarried person, other than the head 
of a family, the humeelMd may be HI.eled from any of bl8 or her property. 
Property within the meanln/l "f thl8 Uti., Includes any freehold title, Inter­
nt.. or estate whleh vest. in the dalmant the Immediate rlahl of P081uslon, 
e\l1!ll thou,b euch • rI,ltt of poBIe8llon 18 not exclUsive, and lneludeil land 
held under lon,"term lea ...... 8pct'ified In Section 1237, and ownenll!I' 
rl.1ata In I _domlnlulII. planned development. Btock cooper.tln, or commu­
-1t1 a\llrtm~t project .VI!tI thoullh the UUe, Interest, or .. tata of tilt CQIl­

dominium, planned development, .tack cooperative, or community apartment 
project II 10 • leuehold or ,ubi_hold. 
(Amended by Stata.1910. c. 687. p. 1316. I 2; 8tato.1976. c. 488. p. ,.11.) 

'§ 1240. Exemption from execution or fol'lled IDle 
ExEMPT FROM FORCED SALE. The homestead II exempt from ex~ 

cutton or forced lillie, except as In this 'rltle provided. 
(Enacted 1872.) 

§ 1241. ExecUtiOll or fol'lled aa1e; when lobJect to 
The homestead Is subject to execution or forced lillie In aatlsfac-· . 

tlon of Judgmenta obtained: .. < 

1. Before the declaration of homestead Is reco!'ded, and which, 
at the time of such recol"lilltlon, constitute liens upon the p1't!lTllses ... 

2. On debts secured by mechanics, contractors, subcontractoril, 
artisans, archltect~, builders, laborers of every class, materialmen's or· 
vendors' liens upon the premises. 

3. On debts secured by encumbrances on the premlse!l executed 
and acknowledged by husband and wife, by a claimant of a married 
person's separate homestead, or by an unmarried claimant. ' 

4. On debts secured by encumbrances on 1 he premises. executed 
and recorded before the declaration of honwstrad was ftIE'd for 
record. 
(Enacted 1872. Amended by Code Am.1873-74, c. 612. p. 229, ~ 146; 
Code Am.1880, c. 41, p. 7, ! 17; 8ta18.1887, c. 71. p. 81, § 1; Slats. 
1951, c. 1109, p. 2865, fi 1; Stats.l95'l',cAJ17 •. .p .. ~\><~!~, §.1.; Stat •. 
1959, c. 1805, p. 4290, ~ 2.) 

§ 1242. COIlveYallce of homestead; rpstrictlons 
Except as provided In Chapter 2a (commencing wIth Section 

1435.1) of DiviSion 4 of the Proha!!' Code wheN' on(' or more spouses 
II Incompetent, and except In the case of a married person'~ Sl'parate 
homestead, the homestead of a married person cannot be ronveyed or 
encumbered unless the Instrument by which It Is t"onveYed or encum­
bered Is executed and acknowledged by both husband and wIfe or un-
1_ each SPOU!l{> executes and acknowledges a separate Instrument 80 



conveying or enctul1berlng the homestead In favor of the same party 
or his !UCceMOr I!llnterest; . provided, however, tQat a conveyance of 
the homestead betwet:on husband and wife need be e1CE'I~uted and ac­
knowledged only by the SPOUlle conveying. and unless the one convey­
Ing elqn'eM\y reserves bls homestead rights, the spouse to whom the 
COnveyMt'e \s mad!' !nay wnvey or encumber the homestead propert.y 
In the same mann .. r und to the sa.rne extent as though no hampstead 
had been dE'c1ared. 

(Enacted 1872. Amended by Stet.,.1951, c. 438, p. 1421, ~ 1; StaIB. 
1957, c. 1619, p. 2006, I 1; StAtld959, c. 125, p. 2016, § 24; StaIB. 
1959, c. 1800, p. 4291, § 3.) 

t 1243. AbMdolUlU!ut; declaration or COIIveyU0e 

Except lIS provld<>t\ In Chapter 2A (commencing with Section 
1435.1) of Dlvlnion 4 of the Probat.e Cooe where one or both spouses 
are Incompetent, a homestead can be abandoned only by: 

1. A dl'Claratloti of abandonment executed and acknowledged by 
the husband and wife, julnlly or by sl'parate Instruments, If the 
claimant II married. 

2. A declaration of abamlunment O!~ II conveyance by the claim­
ant If unmarried. 

3. A decla.ra.tlon or abandonment Qt. 8 conveyance by the 
grantee named In Ii ~'()nveyance by which one SPOUBe convey! the 
homestead to the other spouse without expreSllly reserving his home­
stead right:!> 

4. A ('Onveya!l~c or conveyanc-es by b(>th spouses as provided In 
Seellon 1242. 

5. A declaration of nbantlonment or Ii conveyance by the claim. 
Rnt alone In the call<' of Ii married person's separate homestead. 
(Enacted lR72. Amended by Stat~.1949, c. 772, p. 1500, I 1; StaIB. 
J951. c. 438, p. 1422, § 2; Stats.1959, c. 125, p. 2016, § 25; StalB.19M, 
c. lR05, p. 4291, I 4; Stats.19,j9. c. 1960, p. 4564, § 1.) 

§ 1244. Declantlon of abaooonmNlt; eftootual from 1'I!OOrdiq; 
A declaration of obnm!onment 13 effectual only from' the Ume It 

Is recorded In the office In whkh til<' homeslead was recorded. 
(Enacted 1872. Amended by Stats, 19G7. c. 79, p. 981, § 4.) 

§ 1245. EllOOUtlOD aplnst hllmc!ltead i time for .ppIl5t108 fol' 
appointment of &pprll.l!l(\l'!!; explratloa of OeM; &1Ib­

JWqueni levlefll proldblW.l 

Whm an ext!Cutltm for the enfm'Cemrnt uf " judgment obtained 
In Ii ('Wle not within the c!.rul8CS enumerated In Rection one thousand 
two hundred !md forty-one l~ h,vj,.Q upon the homestead, the judgment 
creditor may at any tittle w!thln sixty clays thPfi>lliier apply to the 
superior court of tl1!! cotlnty In which HIe homestead Is situated for 
the appointmPrlt of per,olls tc) IIppt1l\r;e the value thereof, and It sueh 
appllcatioll shall not be made "~thlll 9ixty days after the levy of auah 
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execution the lien. of the executlon shall ce8BI! at the expiration of ~A!d 
period, and no execution based upon the !IIlJ!le judgment !!hall thern­
after be levied upon the homestead. 

(Emtcted 1872. 'Amended by Code Am. iSS/), c. 41, p. 7, ! 18; Statl!. 
1911, C. 436, p. 888, § 1.) 

§ 1246. Exooutkm agalnllt homestead; petition; colltents 
The application must be made upon It verified petition of the judg­

ment eredltor showing: 

1. The fact that an {'Kef.·uUon has heen levied upon the home­
stead within 60 daYR prior to the flllng of said petltlon. 

2. A description of the homestead and the name of the claim­
ant. 

3. That the value of the homlCSte/ld, over and aOnve all lIel1ll 
and ('ncumbrances thereon. exc('(xls the amount of th" hom('!;fead ('X~ 
emption. 

4. That no prevlou. ex("cutlon arising out of the sam(' jud~m('nt 
has b<-cn levied upon SlIld honws\('ud. 

(Enacted 1872. AmendPd by StntH.1911. t' 43h, p. 8AA. ~. ~; ~t"ts. 
194;;, e. 789. p. 1476, ~ 2.) 

§ 1247. Ex .... uUoo agaln.~t hom~.lRtl,l; 1'<'1111<,"; filing 

The petition must b<- fllpd with fh,' "k·rk of t hp superll)1: .CRl.lI:t~" .. 
(Enacted 1872. Amended by C"d~ Am.lf180,~. 41, p fI, ! 19.) 

§ 1248. Execution again./. h!)m,'~t"l1d; "",",Ie.. of pt"miou and 
notice of hearing; '",lIlIrll to .... n· .. ; termination of 
tlxooutlnn lien 

Withln ninety days from th!' dRt~ of flllng th .. pp!lUon, a ropy 
thereof, with the notice of the tlrnp and plan> of hearing, mu.t b<­
served upon the claimant or his Attorney5 al least two day.~ befoT'f' 
the hearing; !lnd If such notice shall nGt be so served. the' IIpn of the 
I!xecutlon shall cease at the explratlon or said perlod or nlnply days, 
and no execution based upon the :!ame judgment shall thereafter be 
levied upon the homestead. 

(Enacted 1872. Amended by Stnts.1911. c. 436, p. 889, , 3.) 

§ t 249. Encutlon agall\llt hOlbMlW!ld: appolnf.m .. nt of appra18l'!MI 

At the hearing the Judge may. upon proof of the 8I'rvlce 01 a 
copy ofllie petlUon and nottce, and of the facts slated In th" pet!· 
Uon, appoint three dIJIlnterested rl.!!lldents of the county to nppralse 
the value of the h(}mestead. 

(Enacted 1872.) 



§ 1250. Execution aplrlllt homPlltead; oath of appral""" 
The pt>1'8011!l appointed, before entering upon th~ perfonnance 

of their dutles, mUlit take an oath to faithfully perform the same. 
(Enacted 1872.) 

§ 1251. lIIJJ:ecntlon &pIDIlt hORle!lWM; o.ppral!la.l; determlnatlon 
of dlvll~bmty of land 

They Rlllllt view the- premises and appraise the value thereof, 
and If the IIppraiaed valut', Jess the aggregate of all liens IiJld encum­
brances thereon, exceeds the hampstead exemption they must deter­
mine whether the land claimed can be divided without material In­
Jury. 
(Enacted 1872. Amended by Stats.l945, c. 789. p. 1476, § 3.) 

§ 1252. Exooutlon ap\ust bome«tead; report of apprallfll'll 

Within 15 days after their appointment they must make to the 
jUdge a report In writing, which IT'port must show the appraised 
value, the l!I1\ount of all Ilene Gnd oncumbrances, and their determina­
tion upon the matter of a division of the land dllimed. 

(Enacted 1872. Amended by Stats.1945, c. 789, p. 1476, I 4.) 

§ 1253. Execution agalnllt homestead: order IMlttin, oft' 
hORle,tead; enfllr~emeut agalMt ft'.mainder 

If, from the report, it aPl:K!al"S to the judge thllt the land claimed 
CIiJl be divided wIthout material Injury, he mu~t, by IiJl order, direct the 
appraisers to set off to the clalms.nt RO much or the land, Including the 
I'1!.!Ildence and outbuildings, as will amount In value to the homette&d 
exemption OVEr and above all liens and encumbl'BlICl'II, and the execu­
tion may be enforced against the remainder of the land. 

(Enacted 1872. Amended by Stats.1945, c. 789, p. 1476, § 5.) 

§ 1254. EXllCUtion .Ih~t homp.lItead; OMlOr d!nlctln. ..Ie 
If, trom the report, It appeal'8 to the judge that the land c1almed 

exeeed9 In value, over and aoove all !lens and p.ncumbranCl'B thereon, 
the amount of the homesteJUi exemption, and that It CIUI not be di­
vided, he muat mak<! an order dlrectJng Its sale under the execution. 
(Enacted 1872. Amended by Stals,1945, c, 789, p. 1477, I 6.) 

§ 1255. Execution agilinst ImmMtead; minimum bid. 
At such sal!> no bid shaH be receIved. unless It exceedR the nmount 

of the homestead exemption plus the aggregate amount of nil liens 
and encum brances on the propet'ly. 

(Enacted J872. Amended by 8tats.1945, c. 789, p. 1477, I 7.) 



§ 1256. EltecutlOD aplDat homHtMdl _I dlllrlbulfoa 01 
proceed- . 

n the sale Is made, the proceeds thereof mUI{ be applled In the 
following ord& or priority, first, to the discharge or all liens and 
encumbrances, if any, 011 the property, second, to the homeltead claim­
ant to the amount of the homeltead exemption, third, to the IIIltlsfac­
tlon of the execution, and fourth, the balance, If any, to the homeltead 
clalmant. 

(Enacted 1872. Amended by Stats.1945. c. 789. p. 1477. 18.) 

• III'. Btecutloa .plllif hoaeItlllll" proteeUlm of .... , ............ 
alit ! 

TIle money paid to fohto elalm.llty· tntltled. for thepertod 01 lib: ..til. 
UM .. tter. to the u. ~IOb Ql.lftlt IfI.l proe4W and till ~ 
allpOllitlon of the hU~hd or wife ... hleh the law II_ to the ~ ... 
(A~d ~ Stata.1976, c. 463. p. -.18.) 

•. t.... !'tIM ... wIIo m.,.. Hleet 1Iom .... d.1 ".I~I •• 1 "uI la· 
ere ... lit nlat 

Hal'll4lllteaok may be H1ecttd and claimed: . .. " . • ,,~ 
I. By eny head of a lamllt, of DOt exe~iq thirty tllGUMlld ...,. 

('80,000) In actual caIh valu.. oyer and abovI all Uenl encl.noul\lbr_ 011 
tile property at the time ot any levy of execution thereon. 

2. By any penon 85 yean of a,e or eIIder, of not nclllllq til'"' thoa· 
IIIId dollan ('30,000) ID actual cuh value, Oller and aboYa all liana and en· 
cumbrance. on the property at the time of aoyie,1' of execution the.-. 

a. B1 any other pereoD, of not exceedln, fifteen thou ... nd clollua (115,' 
000) In.lICtual CIIh value. over and above all liens and encumbr_ 

"'111 deelaraUOIl of ,hQmet.tead wbJrh hu been flIad prior to lan\W'7 I, 
1977 lhall be deemed to be alMllded. on luch date by increulllJ \lie value of 
&111 property .. lectod and clalmed to the value permitted by tbll _tion on 
.urh ute to the extent that Illch incn!llie doeonot tmpalr or deleat.. &III rlaht 
of 1liiY creditor to ._ute upon the property w~lch i.at.ted prior to luck 
date.· 
(Amend.ct b1 8t.at.a.1970. c. 319, p. 714, I 1. operative Jao. 1, 1971: statl. 
Ill?6 .•• leI!, p. -. U·l 

I 1%81. Head or 'amlly dellhed 
The ·phr ..... h.ad uf Q tamUy," n. u.ed ill this title. illdudel within it. 

m(l'aniUI ~ 
1. The hu.band or ",Ir., when t.lw claimant I. ft married Penon. 
2. f:very /1<'r"," who hu. r •• ldillg on the preml •• s with him or her. and 

under hie or her CafE! and nl8.intenuhC'l', £~ither: 
la) Hi~ or her minol' t,h.lrt, or millol' ,naHdt'hild. Qr thp mitior {'hiM ~,f 

hi~ or her dec{~R~pd wif(· or hlJshnnd ; 

(h) A minor hrothf'r nr !'i:-:lh'r, O!' ttll' minor ('hilt! of :1 jh'('""n~{'d brotht'l' 
or ~18ter; 

f.C} A father, mother, "nHIHlfathl't.lWSlI'~lnrlmllthill. 
(rt) The father. moth,'!" ~~TatHlfalhl't". 01" ~fandnlo~hl'r or H dt't'eH~.·il hul'l-­

ban~ or wire; 

) 



Ie) An unml!rrlC!l ~i~ter nr brother, or any oth~r of th~ 1~'lntive8 m.ntiom.'II 
In thle lection, who have Btt.aln~d th~ .,," of mnjorit)', and al'e "nable to tak., 
<are of or IUpport themeelve.. • 
I Amended byStau.1976, c. 463, 1'. -'--, ~ 4.1 

CHAPTER 2, HOMESTEAD 0)' THE HEAD O~' A FAMILY 

• 1282. beclaratlon of homeoolead; ueelltlon and aeknowledament: n­
eordlD, 

In order to '~ect a homelteed, elthel' apou •• or held of a family must 
uecute and acknowledge, In Lhe eam. manner 81 a Irant of real property I. 
acknowledged, a declaration of homeltead. and flIe the aame ror reenrd. 
I Alllelldld by 8tete.1976, c. 483, p. -.1 5.) 

I 1181. btellratlon ofho_lead: eonlenta: eyldellCl 
The declaration of homeatead mUlt contain: 
1. A ltetement ahowlng that the pe!'!!on making It la the head of • 

ramiI)', and If the claimant I. married. the name ot the spouse; or, when 
PIe declaration II made by a married penon Without the Joinder or hie or 
her .poule In the execution and aeknowledl!lllent of the declaration, ehowln. 
that the other .poueeha. not made lue" declaration and that he or lbe there­
fore malull the declaration forthelr Joint benefit; 

I. A lllatement that the penon making It II I'Mlrlln. on the pnmlaea. 
and eIIllII. them a •• homeatead ; 

8. A delerlptlon of the pnml_; . 
4. Such declaratlon of home.tead !hay '"rther contain a llatement of thp 

character of the property lou.ht to be homelteaded, showln. the Improvt'­
ment or Improvemenll which have been affixed thereto, with lufflclent de­
ten to Ihow tIIat It II a proper lubJect of homelltead. and th.t no fonner 
declaration hu been made. or. If made. that It hal been abandoned Ind If It 
contain' luch further atatement and the declaraUon II IUpported by tile .f­
fldavlt of the declarant, annexed thereto. that the mattera therein lteted are 
true of hie or ber own knowledge, luch declaration, when properly recorded, 
ahan be prima facie evidence of the facu therein .uted. and conclullve eyl· 
dence thereof In flvor of a purchaser or encumbrancer In rood faith Rnd ror 
a valuable eonslderatlon. 

The declaration of a homeiltead .han not ilffect the property rIghts of 
apouaea II between themeelvea other than ~. provided by thia title. 
(Amended by Slati.1970, c. 80. p. 93, § 1; Slats.1976, c. 463, p. -, I 6.) 

§' 1284. JJecIuII&II of homestead, ·plaee of reeordIq 
DBCLAlIA110N MUSf !III RII:CORDED. 'l1Ie declaration must be re­

corded In the offtce of the Recorder of the county In which the land 
II situated. 
(Enacted 1812.) 
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§ 1268,.' ", .r..l&bIlshment ofhomeatead; deiceJl~. on death of 
claimant; exemption 

• 
From and after the time the declaration III filed , for record, tile", ' 

premises therein ~Ibed ronstltute a homestead. Jl the selection 
was made by a married Ilerson from the community property, or 
from the quasf-communlty Pl'9perty, or from the aeparate property of 
the spouse milking the selection. or joining therein, and If the aurvlv· . , 
Ing &poU8e haa not conveyed the homestead to the other apoUS!! by a '. 
recorded, conveyance w/Jlch failed to expressly reserve hla homestead 
rights as proVided, by SectIon 1242 of too Civil Code. the land 10 se­
lected. on the deatll of, eIther of 'the spouSes. vesta In the survivor:' ex· 
cept In the case of a married person's Separate homestead, subject to 
no other lIablUty than aueh as exists or has been created under the ,. 
provIsIons ot this title; In Qther cases. UPI'D the death ~ the (l!!rson ' 
whose property was seJpcted 8s II homestead. Itahalf go' to the iIeIrs 
or devisees. ~)lbject to the power of the ~uperlor court to BSlign the 
same for.1I 'Iml~,peri'od to the fnmUy of the decedent; but In rio 
case 81)all !t. or.tl\e products. ren~, Issues, or profits thereOf be held 
liable for the debts of the owner, except 88 ,provided In this title: and. 
should the homestood be solrl by.the owner. theproceeda arllling froni: .. 
such sale to the extent of the value allowed for a homestead exemp:. . 
tlon liS provided In ,this tltlr shall be exempt to the owner 1:)f· the 
homestead tor a period of six months next following such SIlle. 
(Enacted 1872. Amended by Code Am.1873-74, c. 612, p. 231, I 158; 
CodeAm.l880,·c. 41. p. 8, § 20; Stats.l909. c. 637, p. 972. § 1; 
Stats.1911;'~. 45, p. 61, § 1; Stats.l951. c. 438, p. 1422, I 3; Stats. 
1959, c.1805iP: 4291. § :,; ,Stats.lOOl. c. 636. p. 1842, § 13.) 

§ 1265a. fttom"Mtment (If p1'OOe0lls of sale; effect of new decla­
ration 

Jl the. ~s arh;lng from thesaJe of propertyaeleCted' 88 a 
homestead are used for the purchase of real property within the period 
of six months following such sale. the property purchased may be se· 
Iected as Il homestead, .il) th~ ma,rule~ provided in thIs title within the 
period of six mOflths followlng,suchsllk, and such selection. wlien the 
declaration has been filed for record, shall have the same efleet 88 

If It had been created at the UrnI' thl' prior decblraUon of homestead 
was filed for record. 

(Added by Stats.1939, I'. 515, p. 1902. § 1.) 
. ~ '- . 

Chapter 3 

HOMESTEAD OF OTHER PERSONS 

§ 1266. Declaration of hOme8Uoad: execution and acknowledg­
m .. nt 

MODI!: OF SELECTION. Any per~ol1 othcr than the head of a family. 
In the selection of a homestead. mllst I'xecl1te and acknowledge. in 
the same manner as a grant of real property is acknowledged, a 
"Declaration of Homestead." 
(Enacled 1872.) 
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§ 1267. Decl1U'&t\oa of· bom.8~ad; ooaw.DtII; evideace 

The declaration shall contain everything requhed by the second 
and third subdivisions of Sedlon 1263, and In addition thereto may 
contain the statement and affidavit provided tor by subdiVision 4 of 
such section, with lUre effect as then'in provided. If the homestead is 
aelected and claimed pursuant to subdivision 2 of Section 1260, the 
declaration ahaD al!lO contain R statement that the person making It 
Is 65 yelU'l of age or older. 

(Enacted 1872. Amended by Slats.1927, c. 491, p. 829, § 1; Stats. 
1969, c. 564, p. 1190, ~ 2; Stat.!l.1969, c. 1099, p. 2098, § 3.) 

§ 1268. Declaration of homf'lliead; place of noeordlng 

D1lcI..AJIAnoN MUST 81!: RII:CORPI£Il. The declaration mlUlt be re­
corded In the ofllce of the County Recoroer of the county In which 
the land Ia situated. 
(Enacted 1872.) , 

§ 1269. ElItabUwhment of homlllliead 

Ern:CT OF FlUNG FOR RECoRD THE Dr;;Q.ARATlON OF HOMESTEAD. 
From and n".t=r the time the declBl'lltlon 18 11I~>d for N'COrd, the land 
described therein Is a homl!lltead. 
(Enacted 1872.) 

. CHAPTER 5. MARRIED PERSON'S !lEPARATE HOMBBTEAD 

'1100. Dedaratlon flIllowln. deeree ot JeraI IIparaUoa or dl~IIUon 
of ... rrla.e; exeeuUon and aeknowledPlell1 

FoIlowlnll the entry ot a jud,mellt decreelar lera! IIlparation of the par· 
till or an Interlocutory Judrment fif dissolution of • marrl.,., each .paUIe 
ml)' 1IlteCute and acknowledge In the same mabne~ ... .,aat ot real property 
II acknowledged, a declaratlon ot a married peNon's separate homeslAllld 
fl'OJll tho "parai.e property of the I)IOU" 10 dedarlo, l&ItIe, or trom -!If 
property awarded tA> ouch .pou~e by Did JudlTllent. 
(Amended by 8tab.1971, c. 1210, p. 2326,12.) 

'1301. Contellil of deellrttbm 
The dec:laraUon must contain: 

I 

(1) A lltatemant that the decla ... nt 1. a married perlOll, and that then II 
In Willen.e a Jud.ment deereeln, le,I' ",paretion of the partia or III In· 
terloCutory JudlDlent of dllJOlutloll ot the marri&re between declarant and 
hll or her _pau... , . 

(2) A statement Ihowlnll that declarant I. the bead or R 'alllily ... de­
fined In thl. eltapte~, It snell Is the c .... 

(S) The matte .. requl~ by the second altd third lubdlvilloill of See· 
tlon 128l1. and In addition th.reto may conlAin tho slatemeot and affld.tvlt 
pro\dded ror by lubdlvlBlon .. of old !ledlnn, wltb like .fteet.1 ill_In pro­
vided. 
(Am<!llded b), Slaw.IB7I, e. 1110, p.1!82&, I 3.) 



§ 1302. HNd of a family; d .. finition 

For the purpose of this elm"t"r, tlJ{' phrase "h",,,1 or 'I ',,,",h" 
includ('s pvpry pt.'rson ,,;ho has rt-'siuing on HlP JU (,!'llto..;l'''' witll him or 
her and under his or hpt" ('are a'nd maint£"nanc(' orw or [1\1 ,tV of fh/· 

persons enumernt!'d in pura"ruph, In), Ib), ('), Id) ami '1') or sui,· 
division 2 of Section 1261, and su('h 1"""0" shall /.t'.'(';,,, Ih., .'",mp· 
lion 1I110wed th" h,>arl of II family by SpC\i"" 121iO. ""Y malT;"] 1"'['· 
son deriarlng II hOlnl'stl'aol undN this chapter who is 1101 ",,' heari "r 
a family, as d .. fln('d in this S('('tiOIl, shall !'l'Cl'i\'O' thl' ,'x"l1lption al­
lowed other persons by S('('tion 12611. 

(Added byStats.1959, c. 1805, p, 42!JO, i 1.1 

§ 1303. Recordation of d4lelaratlon; l'fltabll .• hmeot of home.t.>ad 

From and after the time the dedat'ation Is re<"ordl'd In Ihl' officI' 
of the recorder of the ('Qunty In whieh the land is situaled, tll<' land 
described therein Is a homestead. 

(Added by S1818,1959, r. 1805, p. ,1290, § 1.) 

I 1304. 8u_quen! r..,., ... lIIl'IlIoo of parUetI; dlIIml_1 01 ~Iull ... ..,· 
tlon; Joint protedlm hom ... ttad; red udlOD of .. _pilon 

When I hom •• tead ha. bePn doc)ared und~r thi. chapter by It married per· 
!\On followh'K Ih. entt)· of an interlocutory judlfm~nt of di.""lutton of a 
mArrl" ... , upon property awarded to aucl1 peMlon by ouch judtrmet1t, A .oboe-­
quent r.""n<ilia!;on of the parties when rvidenct'd by R dlomi •• al of .uch 
di.",lulioll a .. tion ,'xocuted by both parli ... or their ottorney. of r""o", .hall 
tl'lln.form ouch hom •• tead Into a Joint protection hom •• te.d. which .hall 
th .... ·.fter ho\'p the foTt'e and .ttret of a home.tead ..,Ierted under Chapter 
2 of Ihi, till.,. If eReh .uch married pt'rRon h ...... It-cted • home.tead ullder 
I hi~ rhal,tf>r. and EHICh • dif'miA!al has been filed aftf'r reconrHiaUoll. one of 
the home.t...id, mURt be abandoned or the exemption und .. "8ch 'han lit. re­
dUl' .. 1 by one-half. 
(Amended uy ~tat..1971, c. 1210, p, 2326, ~ 4.) 
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Memorandum 77-26 

E:XIU fin 4 

CbImed HrJUle~ tend ExemptIon 

Code of Civil Procedt:re § 690.235 (operative until July 1, 1977) 

690.~. (n) A dwelling hous<> in which the debtor, or the family 
of the deHor actually resides. to the same extent sud in the same 
.. mount. excppt M oth"rw'.se provi(k0 in this section, as th., debtor 
or the 'pOll"~ of th" debtor would be entitled to relect Il~ " homestead 
pursuant to Title 5 (comme"dng with Section 1237) of P.,I .. of 
Divi,ion 2 of the C;vil Cud .. ,; provIded th.t neither 311ch debtor nor 
th .. 'pollse of such debtor ha •• on ed'lillll declared homestead on any 
property in Ihi, statc. 

(n) Th .. ''''''''pl1011 pruvided ill ,\lbdivi.ion (0) ,h911 not ijppiy to 
a judgn","[ or an "b,\met thNf'of which htl., bee" re-cordl"<! prior 1<> 
till' aeqllisitiotl of 111<" propt'rty hy the d"iJto" or the 'pouse of the 
debtor or thf: ('ommf'u{~en!Cnt or ff'sid!.'nce. whkh(!ver last OC'CUf!i. 

(c) Properly which would other",;,,' be "xf'mpt lInder ;ub<!ivision 
(n) 1:r- ,<;ubjt'd to eX(~'lIt1on or forced ",aIr in satisflkction of jud~men!s 
nhtuine,L 

{I \ On dpht"i sprured bv mechllliks. ('untrue-tors. s:uhcontnldots. 
artbal1~. architects. h\Hldef~, h.bnrpTS of P'd'P dass. matetialmen"s or 
Vf"IHif)r.'·;' lit~Il'!i dpon ! hf' pn'lrdJ.;e<., 

121 {}u dpbl<.. "cCllrC'd hv 4?n(,Hmbr~uu:~~.., tm dw prf"mse~ ex~cu~,'d 
and a('knowlnh~f.·d hy hpS;)~lnd ,wd wif~'_ by a ('lnhniwt of a mjlrrieri 

person's separate hmnf"stf'lHl 'H loy an tltHnarri('c1 claimant 
(3) On dehts ~er.urf'd by t'!H'umbrallt't""s on lil!" [Jr"l1il<i{'··" P.''(f'Cl.1tqf 

and recorded prior to or in COiHH~('tton v .. ··1'i:h HH' ar-qwliiliOll Ilt tile 
property. by the debtor 01" tilt' ... pow;;e of the dehlm. 

(d) In the ('vent of an .. x("culion sale. ,he prn",'cd:; or I h,' ,,11,·,'",,1[ 
be applied in thE' fonowing ordr·t or priorily' fir:.;!. to !ht' di:icharw.~ 
of alillens and encurnbranf"PS:. jf ~WJ. on thp prolwrly; si'f'ond. ~o III{' 
debtor tn the anlount of thf' pxemptkm providf'd hy Hw, ,"t(lodion 

third. to ~h(" ,,,tl~fadion or the ",,'("ution; ""d ["",th. ,n II". ,I.·bl"", 
(e) That portion of the [lw("t"<"ds from "") s,.'" 01 PNP"rI) which 

L'I e:l':empt under this section, whieh porntHt tl.·pf{~ ... ~'nto,; thf" anlOUO! 
of surh eXeInption. ~hall he ('"xf'mpt for H period of sb: months from 
the dall' of receipt of such proCf'''{!' 



Memorandum 77-26 

RXHlJlIT 5 

Claimed lIomes tead bemption.!!. 

Code of Civil Procedure I 690,31 (operative July I, 1977) 

690.31. (a) A dwelling hou.e in wbicb the debtor or the family 
of the debtor actunlly reside, ,hall be e"'mpt from ", .. culion, to the 
same extent and in the "'lTIC amount, except as otherwioe provided 
In this section, ... ~ the d .. btnr or t.he spou ... of the tif'btot would bP 
entitled to select as " hom ... I .. ,,,.! pursuant to Tltl" ~ {('oflllnencing 
with Section 1231) of Part 4 of Di','j,/"n 2 of the Civil Code. For the 
purpose of this section, "<lwel!;n", hollS." lU"!ln5 the dwelling hou,e 
together With the oulbuildin),:s and the land 011 which th.- ,arne are 
.nuRteli 

(h) The (,.empHon provided in ",hdi·,;,ioll (,,) dOl'S not apply. 

(n \<Vhenc\,cr t he debtor 01' I he ~pOUSf" of the debtor hos an 
f';t,;i~ting d('clared honwst(~ad on any p,'opf'rty in thi~ stDte othe-r than 
properl ... , which ls th(' .~ubjef't of;~ prl)cl'{'{hnfjl; under .:mbdivision (c) 
of thl' ,,,,'tion. Th .. C""tPll~P of " Ioulll",tpucl d"dared by the dehtor 
or thp rlehtor·s ~puu~e unrlf-~i" S£l,-tilm L10(i' ofthf" Civil Codp shall not 
affect the ri),:ht of tl,,' "Iher .,.."",,, to all ... emptlon tinder thl. 
<,;cctiun. 

(2, Whpnevpt OJ jlldgm(~nt or ab~tract liH~rMf or any other 
obligation whIch by ,tat"lc' ;, ~iveTl the lotee and effect of " 
jnrigmf"nt h('n hHt~ hC'"f'"n rf'('nrd(~d prlnr ~o cHhp'J·: 

(i) Th" IIcqll;,ition of til!' prop",lv by the d"btor or the spou..e 
of th .. dehtor; or 

(ii) The ""nUll!,,,(-,,,,,,,,,t of residem'" br the debtor or !.be 
spollse of HlP dphtrJf, 

wh~ch("\"el· tast uc('uI"."i. 
r.1; YVhl~tU'v~r th,~ exc("lItion or fOfrcd ~Id.(' is in sat!!lfut'tion of 

.iudR:ment~ nbtaitwd: 
(iJ On lh:b!" 'tt"cllfed hv rne('hank~, cnlltrtU~tl.lr.~. subconfractors~ 

arh,"",_ .tchlt~rt" builders_ Mane" of every dd~S_ or mul.crl •. Irn.en', 
or vpnC"lors' Iif'n~ upon the premi3cs; 

(il \ ()n debt. "'o",,,d b\" ""emnbra""", on th~ premi,,,,, executed 
and ar~lIuwINJg<,<l by hu.b"nd >1."'! wife. by" claimant of. married 
fW'r'ion'~ 9f"parate homest~Qd, or by iln llurnarri:ed dalrmntt; or 

nH) On df'hts. !wr'urpd tJ\' encmnhranre:J on the p:rt!!mtses, 
pxe{'uh~d ,md. ff'f'orded prinr to or in cnnneetiOl"i ~'ldt.h the a.cqui.Ukm 
or the pm!""t}" flv lh" dehtor or the 'pow", of the· d"bt.e,. 

r c) Whl"J"ver a jmignlf'nt n"dllor ".'<,k, to f,lOforce a Judgment 
d.~ainst a dwpHing hmne. thf' judKHwn~ c-red.itol" sh.&H appi~/ to thf" 
eouTt in the C<JHnty in \~fhkh tl)(· ~h'r'("'Hjng hOl.AM.· L't 10000'lltat for the 
j!'liSU,Ull~ of ti writ of PX~t"UtiD'j TIl(:" appH{'Htitlll .• tntJl1:x- vl~rf§k.--d and 
c!t-"lojcribe thfl" dwelling how:("· ;md 'Itutr' I h[.~r: l"f~hf'r· or both of the 
following facio:; p::ust: 

- / .. 



! 1) The dwdi'''!1 IlOu,,, j, not .'."IllPt. the reasons therefor, and 
(<l that" T"a,,,"ahl .. S<'.rch of th" r"n>rd, 01 the office of the county 
r('cord", ha, Ilot "',,,II,'d in !he fillding of a dcc-laree! homestead of 
lilt' d"htor OJ th,· Sp"IIS'" of the debtor Oil th~ subject dwpHing house. 
ami further _ Ilia! " ,,,,,,o,mbl .. ,pa,ch of th,· te('ord. of Ihe county tax 
a."S('\i'.sor indkatr's- that there is m~ ('lIrn"'nl homeowner's e-:kcnlptton 
d"impd b) <'ilh,,! th" rld,tor or the 'l'OU"" of the debtor on th .. 
,,,hkd dwdlinp, h()",~, or iii! thol the ,,,,,,,rd. of th .. county tax 
U:-;'Ws"<nf intii:-;,it" thai tlwre is it current homeowner's e:temption 
d"tnwd by Pill!!'! til" d,·hlm or the 'pons .. of th,· debtor Oil Ih .. 
",,1*'<1 dwpllin!'( 11"",,· hul Ih .. .illdgm .. nt creditor b<.Heve8 for 
rca,nll, whieh ,hall h" ,jatpd in th" "ppliration that the debtor or the 
~pOll-';j" of ttw d~~btor t<; !lot PIlUiled to thp f'xf'mption pro",jdif"d in this 
s(~cllnii. 

12\ Thr nme"! ""luI' of tl1l' rlwpli;uII huuse, "VP!' and abovenli 
lif'H."- a.nd ('w'tlmhr:Uln'::; thP1Pilll. ("x('ceri'll the lUt10unt of thp. 

allowable ",pml'lion, 
If an uppliclltion Rlle~{'~ fad .. so~dv pm .. l1<ml In p:lmgraph r21 or 

lilt'" enurt detprmiHPo;;; tha' ~l 'writ Ilia\' i';~li4' nnl:-- Imdt"1 lill' 
circumstances descrihed in paragi,Iph (2), ,lI1d tl-w ('(;11ft ill whic'h 
the ptocN:~djn!l!; is p{'odm~ is a illiinidpid 01 iustk t • ~:Olld. llll' ('qurt 
shall tT3nsff"f furtbt'r pr(}(,t'pdin,l.(s hr tht~ '\11\1('1101' ('curl. "fh('H' :"hall 
be no filing rep. impospt! in lhp -"tuperi1lr {'Olilt tlPlltl stlch.t Iran~j('r 

(d) llpon tf'cefpl of a cnmplf'h' appticali'Hl or H judlol:m~"H 
creditor, the tOlitt ;;hHll ."ct a hrrll' and plat't' f(.r hparlnk!; .md ordpi 
the debtor to show (';lIJSP why :1 \Hit oi e1l: P t'lltioH :'1h~H_1id nol i:'ii~u{~ 
Prior to HlP hearing. a cop)' of th(t- order 10 :-;nov,," C':HI\P, a CUPy of I he 
application filed bv I hI' j"d~IlH'!l1 ('!",litm 'Illd " "OP)' of ttl" 
follOWing notire, in a' I"asl tIJ-point botd t}'I'<', "I III Ii be ,I<'rved "' 
prescribed for th(" givill~ of noh{'p of ~alf" nf WIt! proppr! v in Section 
692: 

"IMPORTANT NOTlCF TO 1I0MEOWNl·:n A'\T) 1lI-:ST[)!':NT 

I. Your house is in danger of !x-ing ,old ." latosly " JUd~!JlP"1 
obtained in {'ourt. You may bf' uhit, to proted the howw ,1Iul rt',,1 
property de.erihed in the ac"ompanyill" apIJlipalion fr"lll 
execution and forced salf' if you (Jf your fWllily now [\dually Jf"sid,· 
on the property and pr",,'ntly do ""t haw a tiec1Rrl'd hnrn,>,tf'ad 
on any other property in th., Stah' "f California_ YOU OR Y(lUll 
SPOUSE MIJST COME TO TilE I!EAHINC TO SHOW Tm::;r: 
FACTS, 

2, If you or your ~pnll~(" w,mt tn fOHll'~t flit" forn.'u '~IIf' of 1ht:r. 
prope-rty. rOll or )'our .... JXIUSP must a (.1pE""n- ~! 

.... _____ ._ on____ iUld I" .. pf~'pa\Td 1(1 .m.sWf'r qUl'"IU)H;· 

OSCl ldllh~ and tim!') 
('oncernin~ th"" stalp.fnPHts Hhide inlhf' aUu·,t,t'd Hp-plJcHUon THlt 
ONLY PURPOSIO: OF TIlE HK\IWvC Wi'.L I'E 'III 
DETE,RMINE WllKl'tTEU TlH': 1'110PI,.IlrY CAN IW SOU) 
NOT wm':TlHm rOIl OWE 'I'll!'; MUI\H, 

a, FOIl YOl'1l OWN i'hOTH ;'!lON, I'll" SIh)t'U' 
PROMPTLY ~;EEK THE ,\/)VTCl: 01- :1', ,nT',)Ilr'W~ 11, TIII~ 
)I.II\TmR," 



(e) The burden of proof at the h"aring shall be delermined in the 
following manner: 

(I) Where the application of the judgment credit", .,tates R d.im 
ofnone • .,mpl ,talus, Ihe deblor or the spou, .. of th .. deblor ,hall hav<, 
the burden of proving his or her' f'ntillpmentlo Ih .. ,'"emption; and 

(2) Where Ihe applicalion of th" Judgm~nt ('H,ditor ,IS,nt' thaI 
the current value of the dwellin~. ow'' and "ho,,<' "II li.'n, and 
encumbrance, thereon, "."pro,· th" amounl "f til<' allowahl,' 
exemption, the Judgment ctl,dltor ,hall have th" hurden of proof on 
lhal issue. 

(f) lipon a determination by Ih .. court Ihallhe dwelling house Is 
not ,exempl or that. although exempl. Ihe Judgmenl credit", is 
entitled 10 l .. v~ again.,t any exce,s, it ,hall make an order directing 
the iilSuance of a wril of .. xecution. the order ,hall ,Iale whelher or 
nol the dwelling llOus<' is exempt and. If nol exempl, .tale that the 
ludgment cred,tor i. entitled only lo'-execution again,1 the excess 
over Ih .. exempt amount. It .hall. 01"" specify Ihe amount of Ihe 
cXE"'mption. 

(!!) Any such writ of !'x<'Cution i",ued upon Q hearing at which the 
debtor, the 'POliS(' of the dehtor, or hi' or her attorney did nol appear. 
,h.lI be Sl'fvl'd in th" m"nner pr .. scribed for th .. giving of notice of 
.al,' of fI,.1 property in Section 692 and be accompanied by the 
rolluwill~ no tic!' in "I least 10-1'01111 bold typE': 

"IMPORTANT NOTIC~: TO IIOMEOWNER AND RESIDENt 

l. Yon w!',,' recently ,ervro wilh • court order requiring your 
pr"s"Il~(, tIt " h"aring to determine why Ihe court should nol issue 
" "'fit "I "xpculiull fut the forced sal .. of your home. YOU AND 
YOUR SPOUSE VAILED TO APPEAR AT TH~: HEARING AND 
TilE CC)UHT liAS (JRmmED THAT YOUR HOME liE SOLD TO 
SATISFY A JUDGMENT AGAINST YOU." 

2. Your siJs<'nce Ht Ihe hearin!! ha., contribuled 10 the issuance of 
Ihe a"'om"slI),ing writ of execution. If Ihe absence of you or your 
ill lorn,,), at the h"arill!! waS legally exellsable and you believe in good 
lalth th.t your hmne Illay be enlitled 10 an exemption from 
.""""tioll. you sh01l10 t'olnpletP Ihe form below and dale. rign, IIlId 
r .. turn til<' for", Iwl"" no later than_. __ .. (lnserl date 110 laler 
thall Ih'<, day, prior 10 dOli" of ,al .. ) 

:1. FOil Y<HlIl OWN PROTECTION, YOU SHOULD 
IM\II-:DUTEL Y SI':EK TilE ADVICE OF AN ATfORNEY. 

(I :"t I )ul a",i Hpturn This Form to) .......................... . 
IN,ml(' and Tille of Levving Officer) 

.. (S\rc'et Address and Cily) 
I Area Cod .. a'HI Tplephone Number 
"f 1 .... \'V;I1>( Oflkcrl 

I il/"cLue that nl\' aIJ"'t,rtCt' irolll 1~1f' prf'VioH,s hE"aring on whether 
'Ir Iln! !hi.~ propf-rtr «h('utd Ilt' <.;old w~s legally excusable. I, or my 
.~pl)lI\t·, i'llfrt'Htl~- rr>~ldc iu 'hi .... prfJp"rty and I wish a further hf"aring 
<;t) that I IT!;\"" iI,"'\'1"1 THV J'x('lIlpli11tl riMhts lItLd£'r Code of Civil 
11rot.'('f,itn, Sn'tt,rll (1.ll!l:U :IFlcl l'Olltt::-,.t HH' "ale of my horne. I 
tllld!'Pit:Jf1d th,d tltt" (j.,[ k o! th,' ('oud will notify UH' (If ~he ditte and 
[,htl' 1'01 1l11S III :lf1P1,l.'; ~j I rpturn this form imuwdiatply Rlld that I 
IHll~1 :dtf'nd tftt~ lll'oHUlg 

t '[ITl.tI(' IHld'"f r'l·tlait\ d I;~'qtln: thai the li:)feRoin~ 1\ IrLl{' and 
( 1.'1 fl Of 10 
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(h) If the debto. o. 'PO"'" of thl" d"i,tor declare. th,,! hi' or hPl 
.brenct'! a. the absenc .. of h;, or h~r altornl'Y .t H,,, h"",i!l~ wa' dill.' 
to mistake, in.dverll.'''!'!', surpri.e or r.ru.nblE' ne~I""1 and Jed.re. 
that the subject dwelling house may be .. nlltINl to an ""''''1'1 ,tatu" 
the levying officer shall. upon 'e<,<,ipt of the deda,otlon, of Ih" 
debtor five day. prior to the .eheduled ""Je dat .. , cane..! the salp 
pending furth~ orde .. of the COllrt and tr",,,,nit th" liOnel.' rorl hwllh 
to the court. Up6n receipt of the notice. th ... clerk sholl .et a h" .. ring 
to detennlne whelhl." ti>", w"til of execution .hnuld be "'culled, and 
shall give at leMt 10 days notice 10 th .. paTHe, 

(I) Subsequent applications by • Jud~",en\ creditn. with", 12 
months of • denial of a writ of e<ecubon .hall bt.. supported by it 

statement under oath DUeging that tnNe is Q mnterial change of 
clTCUmltWlt."I!!lI affecting th .. expmplirm. and • .,ttillg forth fact! 
!I\Ipportina lUeb cllllmed material change of clr~umstllfl(~'. 

OJ III the: t'vent of an 1'1I.et.'Ution ... Ie, the pro"""ds of the sllle .hllll 
be IIPPIIed In the follow!.ng order ami priority: flnt. to the di,charlle 
01 ali flem and encumh.Mnt..,., If any, on the property; ... rond, to the 
debtor, or the d~btor·. spouse if such per80ll I. th .. exemption 
e1 ........ In the: amount of the e.emptJon provided by thi5 section; 
itIlrd. to tile .lisfaction fA'th .. elocullnn; and fourth. to tlw debtor, 
or the debtor'. ~ If su(>h Pl'"on is the exemption claimant. 

(1&) "'1 pnrtlon of th~ proceeds from the ,ale of real property 
pI--.t to "In unler of the court directing the issuance of. writ of 
~ punuant to subdivision (g) of this !tIction. which portion 
lapi_nb the 1lII10llllt of the exempHon, shall 00 ",xempt for B period 
111m months froru the date of I1!Ceipl of the proo.oeed" Wh",re ,uch 
exempt' p!"OCMCb Ife uII!d for the purchue of • dwelling house, In 
whld! the debtor or the family of the debtor IICluaUy reside, withio 
I ~ of IIx months following receipt. th" sublequentiy acqutred 
d~balI be flempt from e%6CuUon IUld for the purpose. of 
III (I) and (Il) orparag •• p" (2) of.ulxlh·!~ion (b). The 
exemption ttlle IUbiequently acquired real property .hall have the< 
same effect u if allowed on the dah' "f th .. acquisitioH of or the< 
eomm~t of retlclenre by t.he <lobtor or the 3POU8e of the 
debtor. whichever lut occurred, it! th., prnperty prevlo",ily 
detennlned to be exempt, cxcppt ,,"';Ih ,espeel to " judgment or 
other obligation which by .tatllte i~ given th ... fort.., and efff'<'1 of. 
jud«ment lien againll' th .. ",b'Ml"ently acquired property prior to itl! 
acquisition. ' 

SEC. &. Nothing In lht. ad shall he ron.trued lu oller. chang,,", or 
modify the rightJ of lUIy lienholde, or en.cumbrancer vI".t"d prio, to 
July t. 1977, or the operativ~ date of Chapter 12.'l1 of th" Stan,!e, of 
1974., 

- L) _ 
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Memorandum 77-26 

EXHIBIT 6 

Judpent Lien 

Code of Civil Procedure I &74 (operative July, 1977) 

674. I" ,~11 "1>',1,,,<"1 "f th" Judl(lllt'nt or d,'erc" of any ~'()urt of 
lhi' ,I"I!', 1!\d",!tIl~ a ,iUcl)(IIWIlt <'l1tNl'd pursUltnl to C'hapter 1 
i"IlI1"''''''' ;!l~ w,tlt Sed;"" 1710,10) 01 Till" i1 of "Hrl 3, or a 
iudglllPllt of :111)' ul1Irt I"ittill~ "5; a Somali claims court, or any court of 
r('('ltrd of Iht' 1 :nHpd St:lt., .. , 11)(' enfor{,t~t1lt'nt of which has not been 
... Lly,·d ot! :Jpp,.~al Of p1trslI<tut to St'dion 1110.50, ('('rlified by thp. 
1"1('1 k. jnrig.' 1\1" jll'i.!i~·(' i)f IIIP ~'onrl wh('n' "IHch jud~nlPnt or d!"Cfl."(' 

was rendered. may be recorded with the recorde. of an}, ~n\llll}' and 
hom such recording the Judgment or deere!' I,,·,,')m,'.' ~ Ii .. \) upon all 
the real property of th" judgment cleo!'". nol etempl from 
execution, in such county. owned by him at Ihe time, or ",hid. he 
may afterward and before the lien e'pir!',. acquire. Such lien 
continues for 10 years from Ihe date of the enlr), orthe judl(ment or 
decree unless the enfo~ment of the judgm<'nt or decree i, stayed 

• on appeal or pursuant to Section 1710.00 by t h" e .... cntion of a 
sufficient undertaking or the deposit in courl of tht' r<"<jui,it" amount 
of money as provided In this code, or by th!' slatutes of tb .. lInited 
States. In which case the lien of the Judgment or d",-ree. and any lieu 
or liablll!y now existing or hereafter ~reated by virtue of an 
attachment that has been issued and leviN\ in th .. action, unle •• 
otherwise by statutes of the United States provided. ceasE's. or upon 
an undertaldng on release of nttachmE'nt. or unlpss the JudgnlPnt or 
decree IIJ previously satisfied, or the lien otherwisE' discharged, The 
abstract above mentioned .hall contain the following; title of thE' 
COIIrt and cause and number of the action; date of Plllry of the 
judgment or decree; names of the judgment debtor and of the' 
judgment creditor: amount of the judgment or deNee, and where 
entered in judgment book. where entry in a judgment book Is 
required. minutes or docket in the justice court. 

(b) An order made pursuant to subdivision (h) of Section 908 of 
the Welfare and ImUtutions Code shall be considered a Judgment for 
the purposes of subdivision (a) of thi., section. 

(c) With respect to real property containing a dwelling house 
judlctally determined to be exempt from levy of execution pursuant 
to the proviSiOns of SectIon 690,31, lIS d!stinguiJhed from proper!)' 
lUbjeet to a declared homestead created puuuan t to Tit!.· 11 
(commencing with Section 1237) of Part 4 of DivisIon 2 of th{'Civii 
Code, a judgment lien created pursuant to subdivision (a) ,>I' this 
section shall attach to such teal property notwithstanding the 

_ exemption provided by Section 690.31, 


