#39.250 3/30/77
Memorandum. 77-26
Subject: ‘Study 39,250 ~ Enforcement of Judgments (Homestead Ekemption}‘

This memorandum discusses various problems with the homestead :
exemption-—both the declared homestead exemption provided in the Civil
Code and the claimed homestead exemption provided in the Code of Civil
Procedure One problem concerning the relation between the judgment I .
lien on real property and the claimed homestead exemption requires
immediate action ' The remainder of this memorandum presents basic
policy questions for Commission consideration as a starting point in the
complete revision of the homestead exemption provisions Attached_

hereto are ‘the following exhibits

1. Comment California s New Homestead Law, 64 Cal. L Rev iSQ__
(1978). ‘ R

2. Excerpt f£fdm Karol, Efféctive Insolvenéy Planning For the Con-
sumer Bankrupt-in California, .52 L.A.B.J. 376 (1977).

3. Declared homestead exemption provisions Civil Code §§ 1237-
1304,

4. Claimed homestead exemption provisions: Code Civ. Proc. § 690.235
(operative until July 1 1977).

5. Claimed homestead exemption provisions: Code Civ.Proc. § 69@.31
(operative July 1, 1877). : o

6. Judgment lien provisions: Code Civ. Proc § 674 (as amended,
operative July 1, 1977). e
BACKGROUND -

Until July 1, 1975, the homestead exemption could be claimed only
by filing a declaration of homestead in the office of the county record-
er for the county where the real property was located pursuant to. Civii
Code Bections 1237-1304 (see. Exhibit -3). = However,: the declared home- .. : .

stead is not good against a judgment lien created before the declaratiomi

is recorded. Civil Code § 1241

In order to make this valuable exemption more. readily available,w
Chapter 1251 of the Statutes of 1974 enacted Code of Civil Procedure(f
Section 690 235 (operatlve from July 1, 19?5 until July | 197?), which

permits the’ judgment-debtor‘to ¢laim a'homesread‘exemptionfin the S?me



manner as other exemptions are claimed under Section 690.50 except that
20 days rather than 10 days 1s afforded for making the exemption claim.
(Section 690.235 is attached as Exhibit 4.) The law review comment
attached as Exhibit 1 analyzes the effect of Section 690.235 in detail.
Chaptgr-IOOO éfitheVStatutes'of 1976 (operative July 1, 19?7) re-
peals Section 690.235 aﬁ& enacts Sectiﬁn 690.31 {see Exhibit 5}. éecj
tion 690,31 ﬁérmits iﬁe'assertién of a homgs;ead exemption after jﬁdg—
ment but differs from Section 690.235 in several important respects.
Section 690.31 requires the jﬁdgﬁént.cfeditor to apply to the éourt 1in
the county where the real property is located for an order to show cause
why a writ of execution should not issue A copy of the order is served
on the judgment debtor and a hearing 1is held to dé;e;mine whether the
dwelling house is exempt or whethef its value excéedé the totai of‘tﬁe
exemption (if it 1s exempt) and all prior liens and-encumbrances. Other

aspects of the new provisions will be discussed infra.
PRIOR COMMISSION DECISIONS

- At the February meeting, the Commission decided to considéf révié—
ing the homestead exemption laws as a separate study. Tentafively, it
was decided 1f feasible, to propose the repeal of the claimed homestead
exemption. At the March meeting, Professor Riesenfeld noted a problem
with the judpment lien on real property exempt under Section 690.31
which reguires resclution before the new lepislation becomes operative

on July 1,
URGENCY BILL TO AMEND SECTION 674

Chapter 1000 of the Statutes of 1976 amended Code of Civil Pro-
cedure Section 674, pertaining to judgment liens (see Exhibit 6}, by the
addition of subdivision {c) which reads as follows:

(c) With respect to real property containing a dwelling house
judicially determined to be exempt from levy of execution pursuant
to the provisions of Section 690.31, -as distinguished from property
subject to a declared homestead created pursuant to Title 5 (com—
mencing with Section: 1237) of Part 4 of Division 2 of the Civil
Code, a judgment lien created pursuant to subdivision (a) of this
section shall attach to such real property notwithstanding the
exemption provided by Section 690.3!. [Emphasis added.]




There are at 1east_two ncssible interpretations of the effect of this
language. At first biush, it.appearsrthat,-if the property is sold at
an execution eele; the_prcceeds of the sale will have to be:epplied.to
the satisfaction cf the judément iien before the judgment debtor re--
ceives the amount of the exemption. This follows from the priority
scheme of Section 690. 31(3) which provides for payment first of "all
liens and encumbrances. This first priority provision is unfortunately
taken verbatim from Civil Code Section 1256 which applies where there is
a sale of‘propertyrsubject to a declered homestead. However, where
there 1s a declared homestead, a judgment lien may not be created on the
property (Boggs v. Dunn, 160 Cal.. 283, 116 P. 743 (1911)), so thelrefer-
ence to all liens does not create a problem.‘_In this case, Section
674(c) suecifically providesjforia judgment ‘Iien on the property despite
Section 690.31. If Scctiqn:ﬁ?&(c)'is:takendtn completely override the
effect of the claimed homestead exemption under Section 690.31, in‘any
case where the judgment creditor has recorded the judgment in the county
of the judgment debtor 8 residence, the second and third priorities in
Section 690. 31(3) for distribution nf the proceeds of the execution
e.’:11e—-~_1_.__r;_-__._L 'to the debtor, or the debtor's spouse if such person 1s the
exemption claimant, in the amount of the exemption provided by this
section” and then "to the setisfactinn of the execution"+—wiil have no
meaning because the execution.will have been paid off as a judgment lien
under the first priority.

The second and more plausible interpretation of Section 674(c) is
that the judgment lien of the executing judgment creditor 1s not paid
off under Section 690 31(3) and the judgment debtor gets the amount of
the exemption before the Judgment creditor 1s paid, but the judgment
lien continues on the pruperty for the full amount of the judgment re-
maining unsatisfied ' Accordingly, a purchaser at the execution sale . .
will deduct the amount of the lien frnm his bid because the value of .the
property is reduced by the liability represented by the judgment lien.
Hence, the third priority—-the judgment creditor-—is in effect elevated“
to the first priority The only protection under the statute, if this .

second interpretation were tc be followed, is for the court to count In



the amount of the judgment lien when determining under Sectiom 690.31(c)(2)
whether there is an excess value. This application of Section 690.31(cy{(2)
is clearly against its original intent. The excess value referred to is
any anount Whichrcould go to the;judgment creditor in the third pricrity
position; In order to straighten out this priority problem and make the
claimed homestead exemption effective against a prior Judgment lien, .

subdivisgion (c) of Section 674 should be amended as follows.

{c) With respect to.real property containing a dwelling house
judicially determined to be exempt from levy of execution pursuant
to the provisglons of Section 690.31, as distingulshed from property
subject to a declared homestead created purguant to Title 5 (com-
mencing with Section 1237) of Part 4 of Division 2 of the Civil
Code, a judgment ‘lien created pursuant to subdivision (a) of this
section shai: attaeh attaches to such real property notwithstanding
the exemption provided by Section €48:3%- 690.3]1 until an exemption
1is determined under -Section 690.31, in which case the lien termi-
nates, unless the court has determined that there is an excess
pursuant to subdivision (f) of Section 6%0.31, in which case the
Judgment 1ien continues on the excess. T

Several things should'be notéd about this proposed amendment.
Under existing law, the excese‘value over a declared honestead exemption
1s reached by a lien of attachment or execution, not by a judoment lien.
Southern Pacific Milling Co. v. Milligan, 15 Cal. 2d 729, 104 P.2d 654
(1940); Lean_gL Givens, 146 Cal. 739, 81 P. 128 (1905} Therproposed

amendment would permit the judgment lien to continue on the excess where

there is determined to be an excess under Section 690;31(f). This is
consistent with what the staff assumes to be the intent of Section
674(c) which 1s to protect the priority of the judgment creditor at a
time when he does not know whether the judgment debtordwill claim an 7
exemption; the merits of any claim to be made, the amount of theiektr
emption, or the wvalue of the property. However, once these issues are
determined ‘there 1s no reason to continue the judgment lien 1f there is
nothing to be reached by it. If there is an excess, there 1s no reason -
to extinguish the already extant judgment lien and force the judgment_
creditor to rely on the priority obtained by levy of execution. Of
course, the judgment creditor will still have to resort to the writ of

execution to apply the excess to the satisfaction of the Judgment.
. . . {



Subdivisions (c)(2) and (j)} of Sectilon 690.31 should also be amend-

'

ed to make clear that the phrase "all liens and encumbrances does not

include the judgment lien of the judgment under which execution is
sought. Subdivision (c)(2) should.be amended as follows:
(2) The current value of the dwelling house, over and above
all liens and encumbrances thefeeny thereon which are superior to

the judpgment lien or execution lien under which the sale, .1f any,
would be made, exceeds the amount of the allowable exemption.

Subdivision (j) should be amended as follows:

{i) In the event of an execution sale, the proceeds of the
sale shall be applied in the following order and priority: firse,
to the discharge of all liens and encumbrances, if any, on the
prepertyt property which are superior to the lien under which the
sale is made; second, to the debtor, or t the debtor's spouse 1f such
person is the exemption claimant, in the amount of the exemption
provided by thils section; third, to the satisfaction of the exedu—.
tion; and fourth, to the debtor, or the debtor's spouse 1f such
person 1is the exemption claimant.

Both Civil Code Section 1265 and Co@e_of-Civierroeedure Sectiom
690,35(e) protect the proceeds of a eaie‘of the propertj for six months.
Section 690.31(k), however, limits this-protection to the proceeds of a
“sale of real property pursuant.to an order of the court directing the

issuance of a writ of execution. Presumably, ‘the judgment debtor whe
changes dwellings will be able to claim an exemption for the new dwell—
ing in the proceedings for issuance of a writ qf execqtion“under Seetion
690.31. The problem is that the proceeds themseiyes are not protected
where the property is not sold at an executlon saie end the exemption of
the second dwelling is not deemed to relate back to the earlier exemp—.
tion as provided in Section 690 31(k) The staff suggests that the

limitation to execution sales in Section 690.31(k) be deleted.
RELATION OF SECTION 690.31 TO ATTACHMENT LAW.

Section 690.31 by its terms 1s an exemption from execution and pro-
vides special procedures for issuing a wrilt of execution. However, Sec—w
tion 487.020 in the Attachment Law provides that property exempt from
execution 1s exempt from attachment. The potential problem is how the
procedures of the Attachment Law are to be reconciled with the pro-

cedures set forth im Section 690.31.



Notice and a hearing are generally required before a writ of at-
tachment may issue. The defendant ‘is given notice of the property
sought to be attached (Section 484.050) and an opportunity to claim
exemptions (Section 484.070) which would include the dwelling exemption
provided by Section 690.31. Where a writ is issued ex parte, the
plaintiff is required to show that the property sought to be attached is
not exempt (Section 485.210) and the defendant. 1is allowed to claim |
exemptions in the manner provided in Section 690,50 for 30 days after
recelving notice of attachment (485.610). o -

Clearly, the defendant has ample opportunities to c¢laim a dwelling
exemption under the Attachment Law.u The only drewback 1s that, if the
exemption is not claimed within the time allowed, it is waived for
purposes of both attachﬁentiand execution (see'the Comments to Sections
484.070 and 485.5610) except where the defendant shows changed circum—
stances under Section 482 100 Furthermore, under exlsting law, the
defendant may declare a homestead under the Civil Code even though the
time for claiming the exemption under the Attachment Law has paased

There are several troublesome aSpects of the 1nterrelation hetween
the Attachment Law and Section 690.31. If a clatmed exemption is waived
in attachment proceedings and no'homestead declatation,is_filed before
the judgment becomes a lien;onrthe property, the debtor would be pre-
cluded from'claiming the-exemption-under Section 690 31. The creditor
is st11l faced with the hurdle of obtaining a court order before the
writ of execution will issue under Section 690.31,

Where a plaintiff seeks to attach a dwelling, he may do so under
the Attachment Law without giving the detailed notice provided in Sec-
tion 690.31(¢d). ' o

Where an ex pafte writ of attachment is'issued, there is obviously
no noticed hearing. - Section 690.31 contemplates an opportunity for a
noticed hearing in every case where a creditor seeks a writ of execution
to levﬁ upon a dyelling house.

Attachment proceedings take place. in the court where the actlon is .
pending. Undet-$eqtion 69@.31, the determination of whether to 1ssue a
writ of execution and of the existence of the dwelling exemption or ex-
cess value.ia made by a court in the county where the dwelling is

located.



Despite these various technical problems, the staff believes that
there is no.urgent need to amend either the Attachment Law to conform
to Section 6%90.31 or to amend Section 690.31 to override any conflicting
provisions in the Attachment Law. The defendant is adequately protected.
by the attéchmént procedures and in any event may resort to declaring a -
homestead under the Civil Code should the need arise. Another factor to
be considered 1s that Section $90.31 provides a novel procedure in Cali-
fornia, and it will surely be amended several times in the next few
years (see, e.g., A.B. 423 in the current legislative session). Special
revigion of the Attachment Law at this time would be premature espe-
cially.in light of the possibility that the Commission itself will even-

tually seek to revise this area of the law,
BASIC POLICY QUESTIONS

Before the staff begins drafting a revised homestead exemption law,
we need some guidance from the Commission on several general boiicies.
We do not intend to reexamine, at this stége at least, the amount of the
homestead exemption, the type of property in which it may be claimed,
the type of perébﬁé who may beﬁefif‘from the exemption, or the type of

debts against which the éxémptioﬁ 1s not good.

Procedure for Asserting Homestead Exemption

The staff believes the dual procedure whereby homesteads may be
declared or claimed is unsatisfactory. There is no persuasive- reason
for permanently relying on both declared and claimed homestead pro-
cedures. Whaﬁ we have nov 13 not one good system, but two defective
systems which are inconsistént and in some ways in conflict with one
another. | _

From the standpb;np of the central policy behind homestead exemp-.
tions--to protect aﬁlédequate_home for the debtor and his or her family
from general ;:gﬁitofs--the,declared,homestead5exemption provisions in
the Civil Codélﬁsee Exhibic 35 are inadequate. The main falling is that
the déclaredihomestead is not good against a prior judgment lien. This
problem is ﬁéde all the more serioua,ﬁécause_the defendant does not re-
ceive any qotice in the céurse of the procaedings leading up to judgment

that a homestead declaration should be filed before judgment is rendered
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if he wishes to protect his hoéuse. These major defects in the existing
exemption schemé could be avoided by making homestead declarations good
against prior judgment and execution liens and providing for some sort
of notice so the debtor may take advantage of a limited grace period by
filing the homestead declaration. ({(Adams, in the law review comment
attached hereto as Exhibilt 1, suggests much the same thing on page 183,
n.15,) - The complicated claimed homestead exemption provisions could °
then be ‘repealed. - This solution disrupts the existing law as little as
possible.’ '

Placing rellance on a claimed homestead exemption procedure recog- =
nizes that there is almost no need for a homestead exemption before a
judgment creditor attempts to levy upon and sell one's home. If ade-
quate notlce procedures are provided (as.under the current claimed home-
stead exemption) or if the judgment creditor is required to obtain 2
court bfﬂer before a ﬁome may be levie& upon (as under Section 690.31),
the céntrai pﬁrposérof homéstead exemption laws should be adequateiy
served. | . '

Before a decision is made to éliminéte the declared homestead ex-
emption scheme in favor of a clailmed homestead, two collgtgréi effects
of declaring a homestead under existing law shoﬁld be considered. )
First, Civil Code Section 1242 proﬁides that generally a married per-
son's homestead cannot be conveyed or encumbered unless”fhe'spouse exe-
cutes and acknowledges the instrument or a separate instrument. This
feature is not tnique to the declared homestead provisions; Civil Code
Section 5127, in the community property laws, similarly provides that
both spouses must join in executing an instrument leasing, selling) con-
veying, or encumbering community real property. Accordingly, it does
not appear that the declared homestead provisions should be retained to
provide for restrictions on conveyances of reéal property. Second, Civil
Code Séction 1265 provides that, 1f the ‘homestead was selected from com-
munity ‘property, quasi-community property, or'separéte propérty of the
other spouse who jolned in the declaration, the "land so selected" vests
in the surviving spouse. Adams -(see Exhibit 1, p.191, n.59) supgests
that this may result in certain 'tax advantages by combining the survi-

vorship feature of joint tenancy with the tax advantage of Community



property. It also resembles the tenancy by the entirety, abolished in
California by the enactment of Civil Code Sections 682 and 683 in 1872.
Hannon v. Southern Pacific Rﬁilway Co., 12 Cal. App. 350, 107 P. 335

(1909}, The staff does not believe that the possible tax advantages of
the survivorship provided in Section 1265 alone justify retention of the
declared homestead scheme if the Commission Is otherwise inclined to
recommend ité repeal, In any event, it is highly doubtful that a‘sig-
nificant number of persons declaring homesteads have any idea that these
other coﬁéequences will follow. | i

If a ciaimed homestead procedure is to be recommended over a de-
clared homestead procedure, considefation should be given to the pro-
cedures for'making the claim. As discussed abové, since 1975, Cali-
fornia has héd a procedure where the judgment debtor is .afforded 20 days
after levy within which to file an exemption claim with the levying
officer. Code Civ. Proc. § 690.50(a). Beginning July 1, the exemption
will be determined at a hearing to show cause why a writ of execution

should not issue.

Persons Who May Claim Exemption

Inasmuch as the purpose of the homestead exemption is to protect a
home for the debtor and the debtor's familly, the debtor's spouse should
be permitted to claim the exemption. The declared homestead exemption -
may be asserted by the spouse of a debtor so as to defeat an attachment
lien. Civil Code § 1263; Johnson v. Brauner, 131 Cal. App.2d 713, 281
P.2d 50 (1955). Similarly, under Code of Civil Procedure Section

690.31, the spouse of the debtor may assert the exemption at the show

cause hearing on 1ssuance of a writ of execution.

This issue will also arise concerning exemptions generally. Ex-
1sting law does not contemplate the making of claims by persons other
than the judgment debtor. See Code Civ. Proc. §§ 690, 690.50; Grant v.
Segawa, 44 Cal. App.2d Supp. 945 (1941). Section 16 of the Uniform Ex-
emptions Act provides for assertion of exemption rights by a spouse or
dependent of the debtor or by any other authorized person, such as an

agent, guardian, or person holding a power of attorney.



EffectrgffAttechment, Execution, end Recoteing Jﬁdghent..

| The existing rules geverning the relationship between attachment,
execution, and judgment liens on the one hand and the declared and
claimed homestead exemptions on the other seem rather arbitrary A
declared homestead defeats a prior attachment lien but is defeated by a
prior judgment or (presumably) execution lien. However, the excess |
value of a homestead is reached by attachment or execution and not by
the judgment lien. The claimed homestead exemption will prevent attach—
ment, if properly asserted in a hearing on issuance of a writ of at-
tachment, or will remove an attachment, if properly claimed after levy
of an ex parte writ ef”attachment. However, if there is en excess
value,.the attachment lien ehouid remain on the excess. Under the-lev
to become operative oﬁ'Jﬁly 1, the judgment lien is good agalnst the
property despite the claimed homestead exemption~-a ptoblem we prcposed
at the outset to seek to remedy. _ o

In devising a sensible scheme concerning these liens as they relateﬂ
to the homestead exemption, it should be recognized that the purpose of
the liens is to establish a priority. Of course, from the debtor's
point of view, a lien-is a cloud on hils title.

A scheme that would maximize the prierity of the first general
creditor to assert an attachment, executiocn, or judgment lien would pro-
vide for the continuation of such liens on the homestead property in
order to catch any eventually accruing excess value. This would result
in more clouds on titles than under existing law.

A vartant of this scheme would requitre the creditor to show that-
there is an excess value as a condition to obtaining or retaining a fien
on property which has been declared or shown to be exempt., This would
eliminate the possibility of there being liens on nonexistent excess ‘
values. This scheme has a precedent in the appraisal provisions in-

Civil Code Sections 1245-1256 (see Exhibit 3).-
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Retroactivity

The staff believes that changes 1n'ekémptioﬁ'1awsrshduld bé made
retroactive and that there are several feasible approaches to accomp—-
lishing this result to a greater or lesser extént'déspife doctrihes per-
taining to impairment of contracts and vested rights. We plan to pre-
pare a memorandum on the law relating to retroaqtiﬁe appliéatioﬁ of
changes 1in the amounts and types of exemptions for cbnsiderétioﬁ'by the
Commission when the draft of the exemption chapter of the'épfarceménﬁ of
judgments law 1s discussed. So far as the sﬁbject of homestead exemp-
tions is concerned, it should be noted that the increases in tﬁe hémé—
stead exemption enacted in 1970 and 1976 provided that existingrﬁome—
stead declarations were deemed amended to the greater amount "to the
extent that such increase does not impair or defeat thergighg of aﬁy
creditor to execute upon the propérty which existed priof to such date.”
Civil Code § 1260 (emphasis added). This'proﬁision changés the rule in
Strangman v. Duke, 140 Cal. App.2d 185, 187 n.1, 295 P.2d 12 (1956),

that the amount of the homestead exemption is governed'by the law in

effect at the time the debt is created, citing In re ggqgr'sAQngegpiqn
Co., 87 Cal. App.2d 248, 196 P.2d 803 (1948). See also the discussion
in the article attached as Exhibit 2. '

The problem here is much simpler because the Commission has ten-
tatively decided not to increase the amount of the homestead exemption.
Karol, in Exhibit 2 (p.381), suggests that the procedures made available
by Code of €ivil Procedure Section 690.235 for claiming 2 homestead .
exemption should probably not be available to a debtor to whom credit
was extended before the effective date of Section 690.235. The staff
disagrees with this position. Section 690.235 did not create an exemp-
tion nor did 1t enlarge an existing exemption. Bf arguing that the time
of contracting the debt is the determining factor, Karol would give less
retroactive effect to the procedural changes made by Section 690,235
than Civil Code Sectidn 1260 affords to the increase in the amount of
the homestead exemption from $20,000 to $30,000 since the application of
that increase is tied to the right to execute on a debt, not the date
the debt was incurred.

The staff disagrees with this positicon for the reason that proced-

ural changes may, without offending the contracts clause, be given
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retroactive application (that i1s, may be applied to current proceedings
on debts previously incurred) unless to do so would impair vested rights.
At g:minimum, the procedural changes should be made available to debtors
unless the judgment creditor has obtained a lien on the property prior -
to the effective date of the new procedure. This is the approach re-
flected in the act enacting Code of Civil Procedure Section £690.31.
Section 5 of the chaptered bill (see page 4 of Exhibit 5}, provides that
the act does not "alter, change, or modify .the rights of any lienholder
or encumbrancer vested prior to July 1, 1977, or [July 1, 1975]).".- -
Ihe.staff would go farther and provide that these procedural - - .
chaggés apply to all proceedings initiated or pending on the operative.
dateﬂdf the new law. This approach comports with the comstitutional . '~
requifements._ Estate of Pattersom, 155 Cal. 626, 102 P. 941 (1909),

involved a statute enlarging the class of destroyed wills that could be
prebated. The w111 of the testatrix had been destroyed.in the 1906 San
FrénciSCG fire but at the time of her death only fraudulently destroyed
wills could be proven as destroyed wills. The court applied che later
amended statute which, permitted the probate of wills destroyed by public
calamity. In McBarron v. Kimball, 210 Cal. App.2d 218, 26 Cal. Rptr.
379 (1962), the trial court rendered judgment for the defendant in an

action to recover money under a construction contract because the plaintiff-
assignee of the contract and the asslgnor lacked a licemse to-act as

joint venturers and so were barred by statute from maintaining the

action. While an appeal was pending, the Legilslature amended the applicable
statute to remove the bar to suit where the joint.venturers were individually
licensed contractors, even though not licensed as joint venturers. The

court -of appeal applied the amended statute to permit the plaintiff .to
maintain the action on the ground that the statute related to procedure
andidid not. impair the obligation of a contract or interfere with vested
rigﬂgs. _ : .
o The-gtaff is of the opinion that extending the time for claiming
the homestead exemption is similarly a procedural matter that may be:

appligd to pending proceedings.

Respectfully submitted,

Stan G. Ulrich, .
Staff Counsel
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Memorandum 77-26

EXEIBIT 1

Cahfornla s New Homestead Law

Chuck Adams*

This Comment deals. with Culifornia’s new residential exemption law.
Like the homestead law, the new law protecis a debror's residence
from the claims of unsecured creditors; bit the residensial exemption

law does not require a declaration of pomestead before u judgment
against the debtor is recorded. The aut.‘mr finds that although the -
new law adds significantly o the protection of delitors, it presents o
number of technicul. difficulties.

_ I
INTRODUCTION

Secnon 690.235 of the California Cods of Civil Procedure provides
for the exemption from execution salc of a debtor's residence to the
same extent and in the same amount as the debtor would be entitled to
select ns o homestead. In cffect, this new law affords much of the
protection of the homestead liw without requiring the recording of a
homestead déc!ﬂm'tion.’ .As’ a result, the residential cxcmp'tiun law Eex-

+ B.A. 1968, University of Cslifornia, Santa llar'bnm M A 1970, Umvrmty of
Califomis, Santa Barbara; M.B.A. 1972, University-of Califorpia, Berkeley; thind-year
student, Bozil Hall School of Law, University of Calilornia, Berkeley.

1. The law of declared homesieads is codified in Car. Civ. Copt 8% 12371304
{West 1554, Supp. 1975). A dechanilion of homesiead protects a debtor's residence from
oxecution sate in satifaction of juidgments of unsecured credilors which are recorded af-

" ter the declurstion of homestend. CaL. Civ. Cobt: §§ 1240, 1241 (West 1954}, The

homestend Exemption is substantial;-a head of & family or a person over 65 yenrs of
age is aflowed & homestead exemption of $20.000 over and shbove all lens nnd cHeuUm-
brunces on his tesidenice. CaL. Ciy. Cobe § 1260 {West, Supp. 1975).

For an excelient survey of California’s homestend faw, see 5 H. WITKIN, CALIFURNIA
Procepume 40928 (2d ed. [971). Other vseful references include: 25 Car. Jow 2d
Homesteads (1935); Comment, Crearion of ihe Hemnesread and Ity Requiremenis, 26
CaLwr. L. Rev. 241 (1938); Comment, The Nature of the Humestad Right and 1tz
Termination, 26 CALtr. L. Rev. 466 (1938), In addition, Cat. PRovatr Cove §§ 660-68
(Went 1954, Supp, 1975) provide for a probate homesiead, which should not be
confused with- the declared homestend. ‘The probate homesteed protects the surviving
family's residence from the claims of a deoedent’s creditors, Fur a recent discussion of
the probaic homestead, see Commeni, The Probate Homestead in Culifornia, 83 CaLzp,
L. Ray, 655 (1965).

2. A residence does not become exemp! under the hcnms:cud law uniil iha :
homestead declaration {8 recorded. Car. Ctv, Conk 83 1265, 1240 (West 1954). The
recording requirement of (he homestend Jaw fucilities chain of fitle searches, A Lile
ingurer can determine whether property hus been exempted wnder the homestest law by
examining the county records o see if B homestead decluration has been recorded,
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1976) CALIFORNIA HOMESTEAD LAW 18t

tends many of the benefits of the California homestead law to the
presumably large number of debtors in California who are unaware of

the homestead law and are consequently not protected by it. Prior to-

enaciment of the new law, California’s homestead law was criticized
because it helped the sophisticated debtor, but was often of no benefit to
those most in necd of the law's protection.® The residential exemption

law brings California law closer to the homestead laws of many other -

states, where no act except occupancy is required of homestead claim-
ants.* In these other states a debtor may claim his homestead after levy
of execution,”

The new residential exemption faw should be construed in accord-

ancce with the apparent legislative intent to extend. the protection of
bomesteads to all residences. Like other homestead legislation, the
residential exemption law should be interpreted liberally by the courts so
that its humane purpose—providing the debtor and his famnly linﬂted
protection from the claims of creditors—can be achieved.®

In addition to adopting the residential exemption law, the legista-
ture retained the homestead law' so that homeowriers may continue to
declare homesteads on their residences. A declared homestead may be

desiruble becanse attorneys and judges arc familiar with the law of

declared homesteads.* The residential exemption, oit the other hand, is
new and has not yet been interpreted by the courts. Moreover, the
procedure for declaring a homestead is relatively simple and inexpen-

r'hc mmlcntml cxcmpmm law Lumamq no recording uqulremanl, however. There- .

fore, in order Uy determine whether the property is exempt, a tithe insurer will have to go
beyond the connty records 1o discover i the judgment debior has resided on the property
amd has claimed the exemption. This may be dif€icult for Gitle insurers to do; thus the
residential pxemption law may create some chaln of tite problems.

3. Rilkind, Anchaic Evemption Lows, 39 Cacte, Sr. BJ. 370, 3Tt (1964),

4, For an exeellent discossion of homestead lfaws in the United Siates, see 5.
Rusenenio, CRitnions’ REMEDIES AND DEBTORS' PROTECTION 302.22 (2d ed, 1975}.
Haskins, Howmeacad Evemptions, 63 Harv, L Rev. 1289 (1930).

5. Fa. Nlu Riv. Sratr. % 80-10% (1974); Uran Cope ANnN, § 28-1-10 (I9!3).
Wis. 5TAT. ANN. §- 27220010, [I9S81; S, RIESINPLLD, CREDITOMS' REMEIIES AND
Drarors” Presrceron, 304 n 06, 105 n 18 (2d ed. 1975).

6. See Pstate of Mcinlyre, 189 Cal. App. 2d 498, 11 Cal. Rpir. 733 (ist Dht
1961):

The vhiect of all homestesd legistation is to provide a piace for the family and

Hs surviving nembers, where they muy reside and enjoy the comfosts of &

home, Freed from any anxiety that it may be taken from them against their
wil, either by scason of their uwn necessily or improvidence, or from the im-
portunity of their ¢reditors,
£ at 502, 11 Ual, Rptr, al 736, guering Estale of Jath, 132 Cal. 609, 613, 64 P. 995,
9UT (19Nl ). : ’

7. Car v Coow §8§ 1237-1304 {Wesl 1934, Supp, 1975).

#. € alilormia bas had o homestead Taw since 18351, 25 Oal Jun, 2d Homesteads §
R {I1455),

N
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| live. 'and a bomesitedd offcrs. collatéral bencfits which are not avmla-
‘lle uoderﬁ%‘ruldmﬂit excription faw,'* -

Wfﬂ\m at¥atages, the homestcad eclarntioh hw. certain b
ty cireummseribe. its usefulitess i somc situations. For i
‘example, 8 ad declaration may edversely affect a pepsomicnedit
?" m ﬂﬂiﬁcn, nhommnd declaration. is ok effective gpainst

1§ secomipunying ms&ssmm L -
culife ;céme from* hivin: o mem ﬂu mnhnﬂni emu@tiun wlth Ib;
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which can only be resolved by Earslghled judlcml interpretation. Befm RN
- reaching these. more sophisticated issues, however, it -is important to .
.understand the ¢xemption itsclf and the pmeeﬂnral requknmh in- R
volved in claiming A LT

: _;._{ Cumme»ms Exsmmu o
Thﬂ ﬂlﬁﬂ!ptmﬂ unﬂnﬁk&d by mﬁoﬂ' ‘233 ﬂ;tm mg )

. Code of Civit ‘Proceduire is; one of tiany ex;hl s provided By |
to pmtect vatimis types -of debtor-owned: propeity from - esseunn

Like: many* of ‘these exemptions, thé: residerititl eAempUsn. st §
. claimied according to the: provedure setforth 1 section MS&" mi‘, L
. 690.50 requires 4 debior to deliver an. afﬁdaﬁ’l 0 ﬁek\'ﬁﬂlm i

S withm 2ﬂ d‘”ny; al’tel' Ievy of amehmeat or mﬂm m bnl& M """ a..f-g

L s leiailing whi'C

sy to suppnrt thedchtnr,sclmm lusx gtion;
 residential cxémption; the debtor: or: his fa '; ity o ide o

the property invelved, and noiiber the: debior 1 ‘ oy ave
an existing -declared- homeslend 1o m hldts m hﬁ m iﬂ ths e ‘
- affidnwt’" o = . o )

evisling cxempiion faws and could kave been axoided by amesding the hoaw
" that it woukd uftow hunitend declarstions efter judmmm‘ﬁun poor
of «dralting an.entirefy few. cmrlplm daw, In a nnmhex of other slates’
be dectared after: judgmients apaismt the debtir Bave: wm £
§ 404108 u'mn. lmn Cm Auu B2k I-id (19‘ s
{1950). ; -

contain mm.h ﬂu- -.ume iw{omuhm ll s} iﬁw h _
pot nccmssun_ly mwu for s debior to. file_the u‘fﬂuu Ihml '3 deehn

SRS (chﬂup;- |973> Indaml‘mdﬂursmd pamhmuf' sidences fre friey
debtoes conkd togeive as piuch proteition iider a hormeésteid oW that ,', i
declarstions after weorbition of Judgments ds they ncelve frbm tﬁ! risideintial exen
tion faw, 'im.h a. hnmuicad llw wullld he ilmtﬂﬂ' Eur the <o iy an

I, Car. Cuim, Crs, Pro, 55690,1-!:9“;;29 Lweit 1954, Supg, 1975 L
U AT CALConi Civ. Pro. ¥ 6901a) (West Supp. T¥13). mm»&umu v
exenplions in scelion 69,50 doos not, apply o homnﬂeﬂq sifice. lﬁe patend I T
coddifivd in the Tisil Tode rather thun In section 690 of the Tode of Ei6 Proceds Te. ?6"
- .glaim of c\n.m;lli;m umlcl (AL Cum Chv._Pro. % 09050 (weu Sum:. I'J'Lﬁ ) Iian o
tequired for Lhe exeniptions Tisted in'€ar. Cobe Civ.'Pro. 4 m.ﬁ{nli m,.il, MI‘S y- -
<R, 6B ETS AP0 18 D), 690 I?.lﬂﬂZI mdmuwa’mhm 1923). E
o £ s Lok v Mo, 89540, 687 ( West: 1934, Suhp 19?5;mwnpmqm .

anibe a toieying olficer.

19, Can. Cone Civ, Pro, § $90.235a) (West Supp. 1973}, i
2. “These Facls onghs to he sufficient to:sipport. & debrory cllim for Mpllm A
creditor oy P uble {ivahow thai the d:htm 5 e:cmpuon wlll nol apply 10 1he credior’s

5
A
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.Wmd:r séction 690.235.57 The counteraffidavit must be fied wuh
 the levying officer within - l&ﬁays after roceipt:of the deblor's affidavit; + -

24 213,21
-umuﬁnﬂnmmumm

23 " Siuibb v, Squibb, 190 Cal. App. 24 766, 12 El. Rptr. 346 (24 O, 9603
exian v, Duke, 140 Cal App, 2d. 183,293 $.20°952 (34 Dt l?ﬂ_ﬁl.u Lo

176, 121 P.20 59 [4th Dist. 1942); u_cmucwm:m{_ jent Supp. 19737,
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Although section 690 50(11) dues nut explicitly pumu the debtor’s
spouse to claim  the, -exciption, the exemption’ shadld e subject to

exercise by the debtor’s spouse. Fivst, since the purposc of the residentiul -
exemption: law is t0 protevt both the debtor’s: family-and the debsor from e
' the claims of creditors,” the debtois spouse should atso be affowed 10 7 <

claim the cxuiiption: Funbermm since a-debtor’s spousc is. entithed. tor-
declare a homestead; ! aixd since tie rosidential cmﬂpmm profec
fesidence “to the: sume extent” as & homestead tﬁc spnu‘m slmﬂtd hw
allowed to claim the residential excmption. = .

Stction 682b Of the ‘California Codé uf Cm} Pﬁmadme pmstidcs' IDEE
‘that there. must be notice” &mepmjnng-‘the weit ol oxccotion which
indicates that the debtor has 20 days in which to claimi (he vesidential -
: euempﬂon hy comﬁlymg with ueetum ﬂﬂ 50 Tﬁm Ls no. pm?}am for - -

:hg [ iénuhmmrﬁdawt a‘ilcgmg that qhe ’Pml’l;ﬂ}" ﬁ!'

Withidf 5 diys after the counteraffidavit is fifed; “eittier the debloF-or
creditor may’ mew to have ¢ hei

the ﬂme the mﬁm » mnda." Thu pnrty maklngfth_’{e‘_:@?ﬁm must

m Inu-a e }ulmm warl nmr-um of'me of ms;m' linied tn ;eetm_'!.;
$90.233(c) ot thiat &t wan- rocorded before. the. deblor noqnirdd :the ealence. B the.

craditor owglt fo have the burden of statis mech facte i bis cotieraifidavit g debior . -

dmum;mmm hﬂuﬁﬁvmlﬁwmmmmwnfeum&n
2k S supri.. . ,
gim bgz:gm”zﬁmmw mo{‘hht‘lmﬁy‘*m m -

; v:Braenpr, 13) Cal. App. 28 713, 261 £.24 50 (2d Dt 1935)...

ki, 4% Cal,

mwwmmmm.a Hotslgid Bidg, €o. v. Reyn op 2

24, Cav. Coos: Cl\' Pan. l MSD(B] EWeat Supp. 1973). Presenily

§90.50(c) pl;ovt:lgl thiad, the, mdimr ray - also’ ailm Al ke, v-lug of jhe pmpmy\." L
" eaceeds the exemptimq i, thq :.Ialm fo exemption s hused bn ssctiona 6902, bﬁ?% G0,
B i pection #90.50 of § peocediire hy whfch » manor_ .

or 690.6. mmkm
mnndluemourﬁ
. CALCova.

rﬁti!emial exemplion, af section. mzs& o
s 4 asn,gm) wa &u:p 19151 R

oty thc_*‘.‘ .

hearing®or the purposs of detmmtbe .
claim o the- exemption. Thie kmng must be beld within 15 days from .

r aled tie court’s stétement i Yager v. w.»;t‘ * R

2. WMinnﬂﬁmemuhombbu&hmmpmhﬁmIry_,,,__'z
mmamﬁmm crediesr hins nok yér ohinined, a pulgmeni Henop ',
' lbcruldenujlﬂphﬂmhummﬂp&kﬂﬁaiﬁmuhuﬂmamiﬂh&mﬂm:. L
or the creditor_has ‘ot récorded flie, fudgment in thie county where the residéncs-is
- loonted, . mﬂumdmmﬁmbquimqmuihemuu{ wyws.mecudumi_,_: :
h‘mtﬁmmmnﬂmn‘nﬂumﬂgnww!ﬁ;dﬁwmmwme:'_{:



1976] CALIFORNM HOMESTEAD LAW 185

give 5 dayq notn;c to both the other party and the levymg officer. 1f the
creditor fails to file a counteraffidavi{, or neither party moves for a
hearing, or the levying officer does not receive notice of the hearing

within the times specified: in section 690.50, the levying officer must

relcase the: property to the debtor.* If there is a hearing, .the party

claiming the exemption has the burden of proof. At the conclusion of . -

the hearing, the court determines the validity of the exemption.

Scction 690.50 applics to levies of attachment as well as to-levies of
execution. Because it has generally been held in California that a
homestead dcclarntmn dnssolvu & precnstmg attachment Iien,“ a claim

26, (‘AL Coor. Civ. Pro. § 690.30(F) rWeu Supp 1975).

. .27, ¥nager v. Yager, 7.Cal 2d 213, 60 P.2d 422 -{19156): Johwmaon v. Brapner, 13I
‘Cn! App. 2d 713, 281 P.2d 50 (2d Dist. 1955). In Becker v. Lindsay, 49 Cai, App. 3d
433, 122 Cul, Rplr 691 13d Dist. 1975), hearhlg zranted, Californin Supma Court o,
75-135 (Sepiember 4, -1975), the court held that.a declsration of homestead did not
dissolve a precaisting attachment lien. Al‘lhough Yager and Joftnsan had both beld thai u
declaration of homestend defeated wn existing attachment lign, the cotrt ‘noted fbat »

significanl scction’ 6 the homestend law had - been amended sirce -those cases wers -

decided, Prior fo |91 CaL, Civ. Cope § 1240 had: resd in part: “The homeatesd s -.
subject to exccution or forced sale in satisfaction of judgments obilained . . . foln debls
secitred by morigages on the premises, executed and’ recorded before the dlcllnﬂon o
homestend wiis filed for record.” Ch. 71, § 1, [1RRT] Cal. Stat. 81, ar emended ch. 1109, -

& I, [1950] Cul. Stat. 2865, In 1951 this séction wan amended by the wbstitwlion of -, .

“encumbrancey” for mmlmes." ‘The court inferpreled this amendinent to include Jeviea
of attechment, in addilion 1o mortgages, in the exception to the homestesd éxemption,
CThe court noted that €ar; Cv, Conp. 8 1114 (Wm 1934} deflinzs “Incumbrance” to
include all “lichs upon real property sncd thut an attachment créaies s fion upon real
propecly. Tlle conrl reasaped that therefore the honiestead was subject: @0 attachment
liens crented before the declaration’ was recorded, 1 siated: “This logic s [asacapable,
despite the obviows h.mhhlp it causes dcfcmlam 44 Cal, App. 3d at 439, 122 -Cal Rptr,
at 694, Furthermore, the courl held that the decision in Randoie v. Appeliate Dep't, $
Cal. 34 535, 488 P.2d 13, 96 Cal. Rptr. 709 (1971), where Cafifomnin’s sttachment law
was declared unconstititionsl; had no hearing on the. case. becauss Randone wis decided
severnl months nfter the uitachment had been converted 10 a ;mlgmenl Lien. "me caurt
refused to gwe Randeno reiroactive effect. '

‘The court Tailed to note that an muhmg credilor obtains ouly & polgntlll right or
conlingent Tic n which dkpses at (he end-of | year unless it is Followed by un exegution or
judgment licn. Pujsscgur v, Yarbrotgh, 29 Cat. 2d 09, i75 P2d 830 (1948); Arciurns
Mfg. Corp. v, Superiof Couri, 223 Cal. Apﬁ 24 187, 35 Cal. Rpir. 302 (24 Dist. [961);

Car. Conr O, Pro. § 5420 (West Huph 1975). ‘The United Siates Supreme Courl han -

aptly charncterizeld um altachment lign in C aht‘ornm as U'merely a Uy pendens notice that
"a righl 10 perfect a dien cxfsis.” United States v. Sccurny Trost & Sev. Bank, 340 US. 47,
53 (19500, The creditor’s attachiucht fien in b‘ﬂkrr shoukl not have interfered with 1he

deblocs right 1o d.ne a homestead. Afd once the homesiead -hed been declured, the o

ereditor’s jurlgment should aot have beconie a lién on the homestead.

Also e vourt's reasoming hinored the pllrpl‘m‘i of the aitachment and homestead
laws. The b'v.u. purpise of a1lmhmml is to nid in the mlll:cllm of & money demand by
seizing property inailvance of 1ial, 2 security for eventoal sitisfuction of the iudgmenl

I.ehnbodt v. Jennings, 119 Cal, T'-J" l‘)'-' 51°P. 1S, 196 (1897); Natl Gen. €om. v. "

Lt fnis of America, I, 15 Cuf App. 3d 490, 493, 93 Ca), Rpir. 343, 34647 (2d
Dist. 19755 1 s nod fhe purpose of atachment 1o cut off the debtor's right to prolect
his residence (rom his credilor’s claim by declaring a homestend, The obvious purpose of

Ay
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“of a residential excmption shouid. also du s6.** Thereore. a debtor
' shou!d be able to protect his residenct from- u!ltu,hmcni liens hy. clabm- . . .
©ing his ¢!Empﬁnn,within 20 days after Ic\ry of kXecution instead of being - -

‘.”mmpalled to: thm*]hgteucmpﬂon mﬂzm 2& days nlftcf lhelevy-
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sued on claims based on the furnishing of services of on loans wherethe:
money loaned wus used pnmnnly for personnl family. or household R

purposes.’® -

With- the above descriptmn uf the way in which the umm- L

' ojmates in iind, it is time 1o turn to the comp‘iemﬁes of the law of

debtors’ and creditors’ rights: Adoption of the niew law, and its interac- :
. tion with the homestead law, 'may add an ﬁddiﬂuml’ lnyer of oonfuninn-{ __

to an already cnmphcated area ut' the law '

Dnmm AND Cnmms RiotTs UNoiR THE. Ramnnuml. e

Examnm Law

A A Residmce is Pmrecred “To the Same. &mm" d.s a Hmﬂc«d

| orporated itto the
residential exemption law by sectioi 690.235(a), of the. C&H&mﬂa Code
of Civil Procedure. This section provides for the followiiig mp&ns DR

Much of the luw of declared hmnesteads u

. A dwelling hiouse'ini swhich the debtor, or the famitty of the dnb&ﬁr-—

_ __Q:mnl!y resides, to the same extent @nd in the samie’ amoudt, e ;

as Otherwise provided in this section; ds'the deblor of the spouse of

thadchtmwuldbeenmledw aejaclasnhmmd pnnamm*i‘ma o b

- 5 (commenclng with Sectlon 1237} of Pari 4 of Division 2 of the Civil

Code; provided that ngithier such debtor not the spouse of such debtos

has u existing declared hnmestend on any- property in lhls stite,

As the sectiofi- mdicat;s. the Hatire and extent of pmperty prommi by_. .
 the residential cxemptmn law is detcrmmﬂl izrgdy by refém to: tl:e: .

homestead Inw

- A declared homestead pmtects t’rmn exewtion both the dwellmgg. B
(including nuihmldmgs] in which the homestend declarant resldes and -

- the land on which the dwelling is situated.” To; qualify 4 & homestead,

the properly mast be used us . the duclanmts home, nithough goime -
business use of the property is pesmitted.® A homestead  fnay bede-

clared in u condeminium, planned development, stock: cmpemive. com-

mumty apartment pl'n]cct or on rea[ propcrt? he!d’ undm- A lmg-tem :

k' N (,n Cmr L‘w Pm L] 483 10 (Went Supp 1?75)
19, Cal. Civ. Copts 4% 1237, (240 ¢West 1954, Supp. 1975]

40, Homestend exanpunns werc allowed in the Following * rm -Bodden v Com
mitnity Nai'l Bank, 271 Cul. App. 2 432 76 Cal Rptr. 278 (iﬂl Disi. 11'69]"

thotrteniend cnnshlcd of two heuses on ine 10); dhe deglarapg lived in one and renied the
ather); Phelps v, Loop, 64 Caf. App. 2d 332, {48 P.2d 674 124 Dist. 1944} { §B.unit

apartment buikding was protected wheie declarant lived in ne init); Harlan v, Schulze,

7 Cal, App. 287, 94 P. 379 (3d Dist. 1908} (incidental use of homestead d by declarantt
~wile for purpuses of prostitation). _

St
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- {30 years or mﬂrc} fense. it Sm(,e 1he rcn.lda.ntml C‘CLHIPIM!I‘E prntuh o
,_debtm-'s __resjdem:e to the same. citr:nt as a humesicad the qhum t} pes ¢ ol

o mily's’ residmce *--Ttms. the sesidential:
i '*ﬁﬂﬂ-_m mulmblessweﬂ micg,al interests. Furthetowe, 16
o tt eie_ e = ‘

' Cw m:m:mrm;“




1976]  CALIFORNIA HOMESTEAD LAW 189

homestead is entirely excmpt from judgment liens that have been
. recorded after the homestcud declaration, Therefore. the rccordmg of a
judgment does not create a-judgment.lien on any excess over the honte-
stead exemption.'® But & lien on the excess may be created hy the Ievy
of a writ of attachment or- cxecutlon."’,

The amouni of the ru:szdemxal Lxemptmn is the same as the amount -

of the homestead cxemption. The precedure found in Culifornia Civil
Code sections 1245 through 1259 for Ievy ‘on the excess ‘over the

homestead cxemption should be incorporated into the residentinl exemp- -
tion law. Although neithér stetion 690.235 nor section §90.50* con-.
tains a provedure by which a creditor may levy on the excess over the
residential exemption, the cxistence of such a procedum can be mfr.rrcdf ;
from section 690.235(d), which deals with the proceeds of an erecution

sale of resideatial property. Fhe procedure for levy on the excess given

- in sections 1245 through 1259 is part of the homestead's prbtection. .

Since a residence is protected “to the same extent” as-a homestead, this
-+ procedure should be included in the residential exemption law.** Moreo-
- ver, propersy covered by the residential exemption should be wholly
‘protected from judgment licns; but astachment or execution Imm should

~ be allowed to attach to the excess over the excmption,

The phease “to the: same extent” should atso cause ‘the rule of

" Schoenfeld v. Norberg™ to be’ incorporated into. the res:dentml exemp-

" tion law. Schoenfeld held that in order for homesteaded property to be
- sold at an exu,ut:nn sale, the vituc of the debtor's share i joint-tenancy

. property must . exceed the sum of the homestend exemption allowed

" under Civit Code section 1260 and the total of the jmnt encumbrances
ont the property; flius the homestead. exemptmn is not appernened

- among the joinl tenants. Dut the tule for community property is that the .

- tota! value of the pmpprrv—-»—-nnt the’ debtor’s share of -the value of the

property——must cxceed. the sum of the homestead exemption and the
" -amount of the mwmhr.mu.ﬂ before thc pmperty may hc sold.* The

i T U

46 Hopq-. V. lhuan u«n ‘Cal. ZA%, 116 P, 743 {1911} leh v Ghrm, 230 Cal.

Agp. 20730, 41 Cal Mpir, 245 (IS8 iHs1 I%«n Thoinas v, bpeck 47 ‘Cal. App. 2d 312,

CHER P2d S (00 Dist, 19461, This mle tmmzcd m lelund Archalc I'.trmpﬂonr

Lavrs, 39 Capic, 80000 370, 172274 (19647,
41,8 Pac. MiMling €o. v, Milligan, 1% Cal. ?29 104 P24 ﬁ54 (1940)

Catmchment fieor; Marclii v. Keatirie. 208 Cal. 528, 282 P, 793 (1929) (attachment

hen} Lean v, Ghivens, B0 €l ?W FH P ‘128 (1905) icm.utlun lien).
4N, Sev pute M4 aipe.
.5 Ulber the prodedise in ar;, Cwv: fmw ‘S i"d‘i rLWeln 1954] the credunr has

oty B days after devy of cxecution o apply Tor the sppointment of appraisers. Hut the -

creditor thit ecerve potive of e dehtors claim W the exemption within 30 days of his

fevy ol execition. Therehure, (hi ucuhlur uhuuld I:m'c mfiment timie (o npply for the -

ummmlnn nt o urpl NisGrs,
S al App, L 759, 40 Cal. Rfﬂr 47 Iht E¥ist, 19701,
S1. Al at TEI, 90 *}I Kpti. at 49, The court in S¢ fmenf:l‘d re\rerst-:l an order of

o
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- protection afforded (o jbint tenancy property is, therefore. greater thin

that given to comunily property undcr lhl, hnmuuud und residemtial
excmption laws,

Section 6910.235¢a) provides that the exemption .upphu to a dwell
ing in which the debtor, or the family of the debtor actually resides. The
debtor and the debtor’s spouse arc entitled to only oné exemption.™
Morteover, the scction permits the exemption only if neither the debtor
nor the debtor’s spouse -has an existing declared homestead oo any
property in Califorpia.™® As a result, they cannot declare a homestead on
one residence and claim 2 residential exemption on another; .nor can
they add a residential exemmption to a hnmmtmd cxemplion to obtain a
Lotal exemption of $40.000. o

in. some situations, the protection afforded by the residential
exemption may be greater than that afforded by a homestead.
Consider, for example, the situation in which a judgment against
the debtor has been rccorded after the debtor has acquired the
property and taken up residence, but before his homestead declaration
hus been recorded. The recorded judgment will create a lien which will
have priority over the homestead.™ But if a residential exemption is

_pf’(e_ctiv;: from th{f'tiﬁié (he debtor conitmences: residence, notwithstand-

sale because the (rial coust had not determmed whc!hcr lhe humcutcud waN commumry
properly or propeity held in joint lenancy. The amount of liens wind encumbrances on the
homestead ptior 10 the execulion lien lotalled $9.099. The amount of the homentend
exemption at the titne was $12,500 and the lotal value of the residence was $35.000 1f
the property had been held in joint tenancy, Mr. Schoenfeld share of the property
would have been worth $17.500. Since this amotrt would not have exceeded Ihe toial
valus of the liens angd encuinbtuitces —$9.099._plus the total value of the homestead
,e'fgmptidﬁ——sn.sm—hir. Schoenfeld’s propety could not huve been sold: there wunkd
have becn no cxcess which the prdgment creditor could have reached. 1l howevet, the
propenty had been communily property, the iolat value of the praperty, $315400. would
have exceeded the emount of Ihe liens and the encumbrances. phis the homesicad

_ excmption—$21, 598—atd the property could have been sold.

2 Car. Cobke Civ, Pro. % 69021503 (West Supp. 1975). This is analogons o
the reguirement that the deblor and spouse may not Jdeclare more than one homesigad.

T Car, Crv, Cong § 1263(4) i West Supp. 19751 I e Towers, 146 F. Supp. 882 (N,

Csl. 1956}, aff'd stih nem. Towers v, Curry, 247 F.2d 738 {9th Cir. 1957); Strangmun v
Duke, 140 Cal. App. 3d 185, 295°P.2d 12 (24 Dist. 1950 (dictumm}. Bur see Cak. Civ
Cobe # M {Weat Supp. 19753, which allows sepsrated spouses to each. clabm
hﬂmulesk!s on their separale propety.

51 Cat. Cobe Civ, Pro: § 690.2351a) :’Wcﬂi Supp. 1979, Staie Senntor Beilen-
son introdoced Senate Bilt 1121 on Amil 22, 1975 to amend the residential exempiion
taw. This bill passed the Siale Senate on June %, 1975, hut lost in the Assembly. Senaie
Bit)l 1124, uy amended, would have added the phiase “orher than as provided in Section
1300 of the Civit Code” to the end of scetion #90.235¢a). The purpose of thix change
was (o allow a debfor who is separated Trom his spouse (o cluim a residential exemption,

“even though his spouse has already declared & homestead on sepataie propesy; secton

1300 presently allows separaied spouses 1o each file declared homesteads.  Car. Civ,

Coor § 1300 {Weat Supp. 1975}, -
34, Car. Civ. Cooe § 1241(1) ¢Wesl Supp. 1975}
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ing the time when it is claimed,” the judgment will not be effective
against the residential exemption. In this situation the residential exemp-
tion will give greater protection than the declaration of homestead.
However, if the debtor has already declared a homestead, he or she will
be prevented from claiming the residential exemption. To solve this
problem the debtor may ebandon the homestead® and c!aim the resi-
dential exemption to avoid the judgment lieh,

It must be noted, however, that the phrase “to the same extent”
refers only to the exemption from cxecution. Thus, the features of the
homestead law which are not related to exemption from execution are
not incorporated into the residential exemption taw. Such features in-
clude the spouse's right of survivorship®® for the homestead and the
restrictions on conveyancing of hotesteads.®® Persons who desire these
features should not rely on the residential exemption law, byt instead
should file a homestead declaration.® Once it has been established that
a residential cxemption is desired, however, inquiry must be made into
when thc cxemption applics,

B. When Does the Property Become E.rempl‘?

Section 690.235(b) of the new law states:
The excmpuun provided in subdivision (a) shall not spply to a

S*i Thc pmhiem of when the estmnllm.bﬁ;am pffacﬁve Is discussed in the tent
accompany ing notex 60-64 infra. .

56. .CAL. Tiv. Cobe §3 1243, 1244 (Weat Supp. 1975),

57.. Can. Crv, Cone § 1265 (West Supp, 1973).

58, Car, Civ. Coor § §242 (West Supp. 1975). '

$9. The right of survivorship feature of the homestesd law may be impostant in
some sitnations. Holding property in joint tenancy slso affords a right of survlvonhip to
a spousz, Howcvér, commanily property may have federal income tax sdvaniages over
juini tengrcy property. The entire husia of communily property s stepped up to fair
market valoe on the death of one of the spouses. Treas. Reg. 1 1.1014-2(n)(5) (1960},
But only 1hal part of joint lenancy property includable in the decedeni's grom estate is
stepped 1p. Mirphy v. Comm'r. 342 F.2d 356 (9th Cir, 1965); Trens. Rog. # 1.1014-
b2 (1973); 3A Meeriws, Taw ov Fepewal IncoMe Taxation $§ 21.81, 21.84
{1968). A homcsierd therelDie may provide a means {0 combine the sorvivorship feature
of joint leninuy with Ihe 1ax advantage o community property.

Also a spose may derire Lhe restriclion on conveyancing Teature of the homestead

-

law 1o protect ppsingd conveyancing or encombering of the homestend without kb
vonser, For evimple, under Ca, Cive- Cone § 1242 (West Supp. 1975), the separate

praperty of the busharil, if humesteaded, cannol be conveyed or.encumibered without the
wife's consenl. There is no such reslriction siuted in the residentianl exemption Inw and it
is unlikely to-be brought over by the phruse *t0 the same estend.” Therefore, a husband
could execute an encumbrance on his separale properly withoust his wile's consent.
Although Oar. Cror Civ, Pan. 4 69 23502 )12} fequires an encumbrance on seaidentind
property 10 he execoted wmd ackoowledped by both husband and wife in order for the
propery ko be subject 1o exceulion of forced sale 10 satiffy thé encumbrance, un

envinbrance excouted by the busbund alone would creale n lien which would be valid

uguinst a stbscyuent purchaser of the property,

NS
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judgment or an nhstract thereof which haxs been recorded prior o the
acquisition of the property by the debior or ‘the spouse of the debtor
or the commencemcnt of reaidcncc. wh:chevet last accurs.

'Tlus section makcs tt clear that ‘the - remdentlal cm.mptlon docs not
protect a residence from judgmients recorded before the dobtor acquired
it and took up residence. But the scction does not expressly-provide that
the residential exemption will ‘protect the residence from judgments

recorded after. the debtoi acquired it and began living there. “Until the o
courts decide the issue, the failure to establish the time whea &

. residence becomes exempt may cause confusion in the: dpplication of the
' residential exemption faw. The time of éxémption is important; because .

a judgment lien may attach to_the: residetice -if the residence is not

: .;exempt at the time the p:égmem is recorded;®™ but if the residence is ,

idgrment is recorded, the fien will iot attm.h.'_,‘_. S
Coda of Civil Pmcedﬁre section 690(a) provides: “mhg pmper

Tty menuanad in Sections: 690.1 to 690.29, inclusive, i cxempt from

execution: when claim for exemption is made to_the same by the judg-~
ment debtor or ‘defendant as hereinafter in section 690,50 provided.”

The interprétation of this section in conjunction with section” §90.235 .
. should be dotie in such a way s to Fulfilf the purpose of the residentiat -
'exempﬁnn lmv, ‘which was {0 expaad the profection - from execution -
~given to ‘@ “debior's -residence: Thercfore, a constriction ‘of section = -
- 690(a) under which the residence is' not exempt untit a claim for

exemption-is made should be disfavored.®* If the residence is not. cxempt .

. until a clalm for eseinption fs thade, a judgment lien could sttach t the:
- residence: before the debtor: réceives notice® -that he can claim the
~ exemption. At the least a.claini of exemption should extmgmsh a
- judgmetit lien that has attached” since the debtor acquited and’ com-

menced. residing -on the pmpeﬂympmvst!ed that the' claim is made
within 20 days of levy.of execution. Bit even this construction -could

ereate difficuities where the delitor conveys the ptoperty before claiming.

. the exemption; the judgment kien would attach. before the deblm’ wnivcs

his right to the residential exempﬂcn ,
It is probahly best to mterpret sec!mn ﬁ90(a] ay provi:img that lhe '

GII C-\L_CDD! CI\' Pmr 4 ﬁ?i (Weﬂ Stpp.- 19153 Cmnhnw v, Smith. ’H Ln!

- APPp.. 11'! 253, 267, 168 P2d 752, 760 (3¢ Diat. 1946).

C!;uuemmv .ﬁmietmn Ilﬁ Cal. Ap]! 1:! 171 30 Cal Rph' 712 (Zd DIat ;

R X mmmn v. Cmnin 148 Cal. App zd llf 124, 3[!6 PZd 521 nl [141
Dist. 1937); Fremette, Exempiions o} Debiois, in CALTFORNEL nmmu POl UIRSECURED

CuedrroRs 229 (19511 }scssm C‘;Lmonnu mrr Cm.u:mun l?wmts A5 19[ nm -

Supp. 1974). .

81, Car. Cooe C!v Pro, ¥ 682b !West Supp 191’5) lmes that nnhee o ﬂm..
debtor of his right to claim: lhE resul:nhn! eaemp{im\ muiat- accompany tlle }evy of the
writ of exécution, :
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proccdute fm‘ clmmmg the eiemption is set. forth in section 690 50, but : ' ) _
‘that: the. progerty i encm]}t from: the time: the dcbtor sicquires it and
“begins residing there: Judgient liens and execution’ Yiens' codld, how- . < -
“ever; attach.to the property. after the debtor waives his éxemption by
failm; 1o danﬂ the cc;némptl withsn‘fz' aye n.fter lﬂ!}' 3 ’uacminn.

punr hi ﬂg v . o _ S
b ug Lm n mﬂ mdmed. Senute Hill 1131 wra Bold §! mw lﬁ piaml lheg N

( m ( m;}r {‘w. Puu ¥ ‘m’; iWcu:%pp 39?5)




Cal, Rgwr; 497, 905 -(1974); Hutk v. Amons, #0 Cal, 348, 354, 2
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the creditor can use to enforce his Ubhgatlun where ibe nhhg Wi i5
secured by a mortgage. ™

Generally there are two eonsequences of the one action e, First,
where there is & suit on the underlying claim, the debtor Iy plead the
rule a8 an affirinative ﬁc&.nse and require: the. pi.unuff to exbaust thL

sccurity before he may obiain o money. judgment against the debtor for
‘any deficiency.* Second, even if the rule is not pleaded a8 an: aff:rmatm E
defense by the debtor, he may still invoke it us a sanclion, That is, 8

creditor who sucs on the claim rather than forcclusing on the seearity
interest will be deemed to have made &n clection of remedics and 1o

D Tbe Pmt'eeda‘ of an I:xec:mon Safe

Secﬁoa 699 235(&} pmmd«.h s !ulluwx for the' aﬂmalmn of pm-- _
: .ceads fmm an exacuuma aaic* . '

B e T B PR

have waived - the. security. interest.’™ Therefore, if -a. creditor Taits. to
foreclose on a’ deblor's residerice, he will losc his. rights o lien’ priority
. and he may be prevénted from cnforcing . Pemnal Jm}gmcnt agmmt o
- the dehtor by thie residenua! cxempﬁon lnw "o

Gla ‘l‘ln one action role applies 7y dwdn of irumt end odhier ecunurmcuily simniler

mﬂ pclﬂ'it! devices ws.weli sy morigeges. But it does sl yet apply to msh_llment

: hadwﬁtm;u i3 Hmmm:mkm ﬂmm TRANBACTIONS § 9. 541974},

“Watker:v, Comnyunity Bank, 10.Cal. 3d 729, $18.P.2d 329, 111 €, J!mr ‘891

{1914}' I3 Hmrm, Sr.wuh h.n. Esrate’ 'I‘RM\‘!ILCTIFIH& 1 9 & C1978) . *Code ol Livil
" Procedurs § 716 b waived 'm an nﬁrmatm defenisé 1o sn action mkmg retief oihei
than foreciostice If the debtor does not radee It; it clnmtbe waived by the creditor” 1.
" Hevtann, Secunmn Ruar Estars Teinsacrions 1°9.13 (1974); Saher v. Uirich, 22 5
_ 24-263, 138 P:d 7 (1943); Spector v. Hu*l Hcmm r‘.‘om, o Cnl App. 2 m -
. Cal. Rpee. 307 (2d Dist. 1962). - -

'

"90. Walker. v, Cothriseity Bunk, 10 Caf. 3d 729, o4, m Bad 429, 937, 11 -

21 in seande v, PCB. Giuning To., 776 Cal. App. 24 19, $0 Gal. Rote. 457 (St

st 1969},1 stodilor: ecquired an eqnﬂnb!e mormﬁe on the deblor's residence Hefore

thie .debior . Filed. denhminn ‘of homesiead.” When the’ ‘dehlor got. behind oo his
" payments, the creditoe obtainéd & persinaf money judgment ngainst the debtor instead of
' fomhhl ‘on the propetly. "The courl: applied ‘the one action role’ and -held- thai The .

creditor waived all righta to & Hien privrity by chousing, 2 obuin & miatey Jmument in

order W secover on the debl: The credifor pointed to' & specific eaceplion: in the. )
" homestéad. law (or encumbrances recorded before the decliration of bomestesd. Buit the:

court fotmd: ‘fhist the creditor hld fostsited the ben priority by- fnl!mg 10 foreciose on the

; nroplrtr. An & consequence, the credum conld ne longer enfome hin. aquilah]e ‘motigage
by foreclsure, and the debior’s homestead - declnuhcm proteciud lhc prupernr from:

cmutiun on the money. jidgment,
- This resuit was Bpproved by the cmomm Stlpnme leﬂ LAY ment cuse, Walker

Cnmnunixy Bank, 10 Cal. 3 73y, S18 P.3¢ 319, 311 Cul.-Rptr. b97. f19141 Coirtis

lhoil,kl ‘have fittle Irouble. ruuhmg 'y snmhlr rmﬂi i ‘pases involving. K- mﬁ:ﬂiul
exginption, where & creditor obimins -« money - judgiienl -invlewd of foreckosing on a

uhliplion ml.llu ] pemna! muney judumcnt ralher thl.n !tmsclolmg o xhe necurily.

P 200 202 {ﬂlﬂ'}) !_'

 residencs imufom ‘Gis ben, Thiis, uny tien o emmhmuos-aulhemlw perivT 1o ihe
. revidentis mmpih:n—uhuuld be deemed to be waived it ihe {.I'Edllﬂr e on the
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ln usc ewant gfm axecnﬂm: snie, the :bromedn nfw “all
‘ 7_.,=beapplled inthcl‘altnwhxg Brﬂcr or_grhmly [i_rsl._!n ﬂm'_ iarge of

- D wraSa(wes (usaF. ' o L
S A AL (W Cent: § ms ;wcsl ws«u Vansmm\r Amf 2?1 Oll A:pp zd
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The order: ot priority stnted in sectum 69{) 235(d) should also

-apply where an-unsecured creditor sceks to levy on the proceeds of a
foreclosure sale of the residence.™ That is, if a tienbolder forecloses on
his security interest in the resldence and the proceeds exceed the amount

of the- Heti, » 3udgment creditor may- seek to satisty his ;mfgmem out of

the excess. I that is the case, the debtor should receive the amount of
- the residemial ‘exemption. before the. precccds are used to satisfy the
. judgment. For example, the proceeds of a mortgage foreclosure sale |
. . should. be distributed -as. follows: (1) payment in satisfaction of .the
- mortgage; {2) payment of the amount of the humestead, exmpﬁﬁn, )
. payment in satisfaction ‘of any execution’ ot aﬂachmcnt liens “on the
‘excess; (4}pnymtttiﬂteremmndermthedebtor ' .
. Omnce.the order in which proceeds -of an. execution aale will be
disposed of has deen ea&tblished. other factors. muss be. considered. The

exemption: of the proceeds after a. sale -of realdcmml propert;,-, fat.

f_nnmple iuofprfmryimpamnce

E Exempﬁou of Pmceedr AJler Safe . _
Eect!on G?Oﬁ!{e) pmv:dw for the’ exempuon “of ﬁmceeds from ,

uiy s of reaidential pmpertyfotﬁmonlhs afte.the deblor reccives the
et ;

Thnt portion of the pton:eeds fmm nny sale of property w!nch is .
- exémpt under this sectlon, which portlon reprmms the amount of

.. such exemption, shall be exempt for lperind of six. tswnths {mm Ihﬂ

dlwofrmﬂptafmhmmﬁs

- Stmilar provisions, whichapply toﬂnpmcwdsfmmasalcofahome-" |
stead, are found in C.lﬂlCﬁdemtiuns 1257 and, 1265, - -

in addition to r.xemptmg the pmceeds ofa aalem‘; a humesmd fori'

B mfhn. the homcstead law also allows 1 debtor who purchases a new
eds of the sale of 2 previous homestead within 6.

mmthsdﬂxesnlcnndwhodeclm whamesiead onthenew tuidenae-‘-'

“within the same period, to-have his declaration of homestead treated as -
. -dating from the time his prior deglaration was recorded.” This means
- that'a debtor may move to another residence without. hsing the protec-

tion of !he homestead law. Althotrgh 2. ;udgmnm mny be rcmrdad

cm the xmount. b lens: an& encumhuﬂ:ea md the v;lue af iha homulud enmp-‘

- tlon. It & residesice eaulltbewld ‘al.y prk-e below th amoint of Uets and enciinpsbeances
“mdthqvgmulthlnddmuai :umptiun.tbadebiormldlnnthehbmma!m

regidential exemption. .
" 18, " C): Chase v. Bank of ﬁmaﬁu 217 CaL App z& 299, 38 Cll kpit 361 st
Diat. 1964}, Since e residential nemptinﬂ profecty the: dabtor’s ruulenpe “to the sams
oxtent” &8 bomestend exemplion, the (.‘hase regisit nhunld apply undtr the residential
eaemption [aw, ] '
7. C.u.. Ciy, Cabe § 12.65: {West 1!54)
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against a debtor before & hnmestcud is dedared on his new residenoe,; ’
the new residence will be protected provided that the new residence. js :
* purchased with: the ‘proceeds of the aale. of it 9ld residence that was -
hotnesteaded before the date of the. }udgmmt, 7 ' -
‘ “Whilc the residential exemption lew containd no explicit provision- -
" enabliftg a debtor 1o retain the exeniption’ %He_wbﬂituﬁﬂg m m[v--
dence Tor another,™ it is hoped that courts wﬂl :mpiy slich & oY
. The mzdcmml exempﬁon law will he SErious

the earimr msademe was- cxcmpmd Thus ﬂw
qhould bi. gmm fetmacti\re efffect Emm lhe ﬁmt: fhg chio

19, Scn m.- mn H2, upg'a note: sa 'pmnm z‘x’p; Hily o
3 resic!rnhnl uemp!mn Howgirei -3t reqmma,_ :!rior ﬁﬁt

(174!Weui\u|:p NOTRR L T
1. Sre, the u:-unsu.}mm; tm ibe homu;e _:_hfr i .11101351 ‘v Bhbeocl' 36{ R

LCak2d 0, 212P 24 RE3 (1950 R
- proceeds: ofa vohmtary uie "

- Althvwgh, 5 granfidg. an: eu:mplian to. m i
of rhe homesicad Tor o period of sia months (Eiv. Cm!;! §.1268), the Legisly
*inre hanimposed fo fequinerient of. mmvtalmclﬂ,-idbﬁomiy tha; tnie: purgoss.
of giving the owner that time. I (6- Pertolt himn tg nsove his famif" o
~ houné with Ihe’ otention’ of protestion frum. fore intey not '

. swch eagmpifon wend 10 inimobilize. € it o
famiby. fic whoa the: tumw.mad pmvir ;
. nIMZZ"Plﬂltﬂﬁﬁ el

./
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exemption law and its relationship to the law of homesteads. One area
of importance to debters and creditors remains to be investigated: the
application of the residentiat exemption to bank!‘upluy law.

F ThewR_es:'demiaI Exemption in Bankruptcy

Sections 6 and 70a®? of the Bankrupicy Act allow bankrupts those
exemption rights prescribed by federal or state law.®® Under scction
70c(3)* of the Bankrupicy Act the trusiee of the bankrupt's estate is
given the status of a creditor who has obtained a lien on the debtor's
property at thic date of bankruptcy. In order for a bankrupt's claim of
exemption to be aliowed, therefore, his right to the exemption must have
been established under state jaw at the date of bankruptcy.*®

When establishing the bankrupt's right fo a residential exemption
under California law, the probable ‘results of the application ol the
California homestead law should not be controlling. In California, a
debtor must record a homestead declaration before he is entitled to o
homestead exemption.®® Thus, in Californiz a debtor may not claim a
homestead exemption in bankruptcy if he has not recorded 8 homestead
declaration before the filing of the petition in bankruptcy *” However, in
somo other states, where a debtor may claim a homcstead after levy of
execution, a bankrupt is entitled to a homestead exemption in bankrupt-
cy even though a homestead declaration has not been recorded prior to
the filing of the petition in bankruptcy.” It is argued that this policy—
allowing & debtor to claim a homestead after levy of exevution—eads to
better protection of the bankrupt debtor and should, therefore, be
followed when applying the California residential excmption law. A
debtgr in California should be allowed to claim the residentiel exemp-
tion [n bankruptcy without having previously filed a claim to exemption .
under section 690.30. Since the section 690.50 claim of exemption can
be made only after there has been a levy of execution or attachment on

32 ll UA.C 1§ 24 110(a) {1970}

83. Because there i great varation in the amounts and kinds of exemptions
atlowed under state Jaws, the Commitsion on the Bankruptcy Laws of the United States
has recommended the adoption of & uniform set of sxempilons which would supersede
other sste and federsl exempuions in bankroptcy procesdings. Reront oF TR Com-
MIssOM oN THE Bankmurtcy Laws oF thE Usitnn Sseres, HR. Dwoc. No. 91 137 ki
Cong., 1st Sess,, Part | at 170-71; Part [ a1 §25-31 {1973),

84, 11 US.C. 8§ 110{cH(3}; (1970}, )

85,  White v. Stump, 266 UK. 310 (1924). 1A J. Moore, CoiLIER 0N BANKRUPTCY
835 {14k . 1975},

B6  Car.Civ. Cops § 1365 {West Supp. 1974). _

87. Sempsell v. Straub, (94 F2d 228 (9th Cir. 19513, cert. denied, 343 U5, 927
{1951,

8. Myers v. Matley, 311 U, S 622 {1941); Schultz v. Mustrangelo, 333 F.1d 279
{3tk Cir. 1964).
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the property,™ it would be unfair 1o prevent the debtor from claiming
the residential exemption in bankruptcy just because be has not claimed
the exemption under California law. Furthermore, claims of exemption
for other section 690 exempt assets have been allowed in bankruptcy
" cases in which the bankrupt has not filed a claim of exemp&m under
section 690.50.%

Moreover, alihough bankruptcy courts follow the applicable state
law in determining the nature and extent of the state exemptions, the
manner of claiming the exemptions is determined by the federal courts

as a matter of procedure in the course of bankruptey administration.®
The federal bankruptcy courts are not bound ot limited as to the time or :

manner of cluiming exemptions by state law.** A bankrupt who wishes
to claim an exemption allowed under state law must do so by g the
claim of excruption in the schedule of property, which is filed’in the
bankruptcy proceeding.®?

In addition to the above considerations, practitioners should treat
the residential exemption in the same manner a8 other exemptions under
the bankruptcy law. Section 6 of the Bankeuptcy Act provides that a
bankenpt will not be allowed to claim an exemption on property which
the trustee has recovered for the benefit of the estate after the bankrupt
transferred ur concealed it (except where the voided transfer was meade
by way of security only), A transfer of residential property, however,
cannot be sct aside a8 a fraudulent conveyance.™ In mddition, since a
preferential transfer prior to baskruptcy must deplete assets of the estate
available to creditors, a transfer of residential property could not be a
voidable preference.*® But if the trustee is able to recover the property,
the bankrupt will then be barred from chimm; the feddmﬂal
exemption.**

ﬁ‘? Car. (,mw Cw Pnn § 690.30¢a) {West Supp. 1975},

Y0, See In re Inckson, 471 F.2d 389 (Sth Cir, 1973); In re Supderson, 134 F.

Sapp. 484 {N.I. Cal. 1955).

91, Gardner v, fohneon, $95 F.2d 717 (9th Cir. 1952); In re Gerber, 186 F. 693
(9th Cir. 19510, Ji re Groves, 6 An, Banke, B. 728 (N.D. Obio {91}, 1A 1. Moonrs,
CoLiier 0N Bangruprey 90 § [4th ed, (875). i

92. Inr K;m:, 127 F. 552 (Tuh Chr, 1904).

91 Bawgn R, 403,

V4 Ser note b4 yupra,

9%, Rutledge v. Johansen, 11!} R.24 BE1 {H'.lth Cir. 1939);: In re Havsean, 209 F.
Supp. 219 (M., Ga, 1962}, The Commimion on the Bankrupicy Laws of ihe United
Siates has recommended a chinge in this ruke so thut a transfer of exempt property to an
umeciset créditos <hestly before bankrupicy could be & voilabie preference. Rerpurt oF
THE CoMMISSION ON THE Bankruptey Laws oF the Unrrep Stares, H.R. Doc. No, 93-
137, 93d Cong., Est Sess, Part I et 17D {1973y,

96.. Cf. Gardeer v. Johmson, 195 F.23d 717 (9th Cir. 1952}, where the grantos of 8 |

tontesteud cfid ot claim it as exertpl when the trusies brought sail to recover it The

banidupt way not allowed to claim the honiestead after the trustee had nounted the

propery.
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CON;:LUS:ON _
m :esidem«m{ cxempﬂﬁn Iaw goes far mward currmmg art mcq

d _ ‘, ﬁﬂ'mm it hdﬁ u'cntad @l
| ica l.citalfpmbtmm ‘it is hopod that tho ‘coutss and
3 lm wiB delﬂ ‘Fiﬂ"_fhcﬂc problenis effectively so- thut the pmtectmnf Lt s
-'Mttbemhwpmmaebmnwmmtbem
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EXHI8IT 2

EFFECTIVE INSOLVENCY PLANNING -
FOR THE CONSUMER BANKRUPT IN CALIFORNIA

By JOSEPH C. KAROL

Mr. Karol iv g tesmbee of the faw breen ol de keosgel, Tierner £
Aerverd, il tvistes in hashruptey,
Fiede. from Villinove Paeversisv in ¥R and fje FE0Y o 1975
from Sveavese Owiveraies College of Lov
Assondate Editor of the Law Brijas,

e regerd hie B4y

whire he o aerved
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Scetion 70a of the Bankruptey Act
veats u trustee in bankrupicy with the
title of the bankrupt to ail property of
the bankrupt which is not held ro be
exempt. Section 6 of the Act? preseives
the right of a bankrupt to claim ali
exemplions provided by the faw of his
domiciliary state.

Calfornia  excmption slalutes  are
among the most itheral in the nation.
Decisions of California stale caurts and
of the Ninth Circuit Court of Appeals
have enunciated a liberal interpretation
of these statutes.® The Ninth Cirewit
has aiso interpreted the fravdulent con-
veyance provisions of the Aot to permit
the conversion of non-exempt assets
into cxempt assets on the ove of benk-

ruptev. There §s thus o wnigue oppor

tunity In (utiforma fo maximize o
debint’s exempiions in bankrupicy pro
ceedings,

A boarkrupt's Hght (o un exempliop
s detcrmined as of the date the poti
o in hankroptey s Gled® Therefore,
a bankrupt whe has been imprope: s
ar ancompletely advised prior to bank
ruplecy may stand te sulfler irreparable
harm.

ft is the purpise of thes arfcle 10
examing three  particular  assets
which the opporfunity and the danger
are equally great: the homestead, the
mrtor vehicke and cash. Recent amen.!-
ments 1 the Calfformm cxempoen

-

tel UJAC. B EMHar  Hereinafier “the
Act” refern to the Bankruplcy Aot T LSO
5 | ed seq.

HIULC ¥

ihee, o.g.. Derr v, Shephard, 26 17.0d 466
fOth €ir. 1428 Inooe Yo, 16 0 Nupp. 329
PR Cail 1036 Dudependence Hand v
Helier, 275 Cab Anp. 2d B4 (1900 5 amd cases
ciledd nom B infre T Seoun B Mol

are

Hank of Fos Angeles v PMierson, 7 O Dl Al
1iwidy: Guigley v Crorhairs, 5 Cub 41K
§ERERS ) Crowa S aumdey unid € leaning Uy v
Cameron, 1% Ual App. 61T 1) 2]9),

ATee texd accoampamang o I3 29 defa

YRiyers v Matley, TIH WS 621 (padty

Winte ©. Nieeng, Jhe LIS T (19
Creotgouses v dallen 34 B 0 20 Mk r
141Ky
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statutes with be noted. The probioms
they will eithor canse ar slleviate in
bankruptey procecdmgs will be  dis-
cusseed :

The Homestead

California chase law is replole with
preachments concerning the sanctity of
4 dehtor’s howne and with the real of
the vourts to preserve it through the
must  liberal statutory anterpretation
posaible.® None of the cases will help,
however, if a homestead exemption is
nut properly perfected prior w the filing
of a bankruptcy petition,

The bankruptey (rustee 15 given, by
Section 70¢ of the Act.? all the nghts
and powers of every creditor who could
have recarded o judgment or obtained
an execution returned unsatisfed on
the date of bankrupicy. Uniess, there-
fore, u properly prepared and exccuted
Dectarntion of Homestead 15 recorded
hefore the bankruptey petition is fled,
the hyputhetical judgment lien of the
trustee s not affected by the subse-
guent homestead  since, pursuant {a

Californis law, a creditor who records
an uhstract of judgment prior to the

crecordation of a homestead by the

judgment debtor prevails.®

As of January |, 1977, the maximum
homestead exemplion has been in-
creased to $30.000 for heads of family
and thuse of age sixty-five and older
and to $15,000 for all other persons.?
From January |, 1971 through Decem-
ber 31, 1976, the maximum exemptions
wore 320,000 and $10,000 respec-
tively. From Jenuary 1, 1964 through
December 31, 970, they were $15,000
and $7.500.10

A creditor is bound only by an
exemption cffective at the time of the
exicnsion of credit,"' fncreases in the
amounis of the homestead exemption
have, thercfore, no relroactive appli-
cation'”’ A trustce in  bankrupicy
succeeds to the rights of the creditors
of a bankrupt as of the time at which
the bankrupt’s creditors  extended
credit.’t The amount of a homestead
cxemption will thus not be the same
for every bankrupt,

thee, r., Thooky v Rubenck, 36 Cal
0T C1esgy; Bellss v Stanilord, 178 Cal. 40

VINIR); T ore Yath Faate, 132 Cal 609
190 Keves v, Owrnse dIHY £pl 322
PIAP LY Chase v Bank o Ameiacn, 227 il
App 2d o 28 19hd s Caditormia Bank v
Sohlestnger, 159 Cal App 20 Hupp. B34
[RRIAT. R

CTLYIST s PRI

Byamepselt v Staotk, 94 1 2 12K (b
[N U AR I TS Y FUTITOT S B & S . S
PR

YO Cade LT,

FLORUARY. 1977

Hriginally enucted in 1872, the amount
of the exemplion was 55,000 for & head
of famdly and §1.000 for any other person,
The amount of the exemplion was mcreased
by amendments enacted in 1945, 1347, 134G,
PR, L7 ard 1974,

1% B, Worthen Co. v, Thomas, 192 US.
426 1 E0R43; Shurges v, Crowninshield, (7
LiS E22 (ERI9); Jo re Fox, 16 FSupp. 11y
1 ExCal 19369,

ke re Ruaner's € olection Co., B7 Cal.
ATULR I ERRL R

Phnglind v Samdersom, 136 B2 6}

i ¢y, 1950}
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Accordingly, o bankrupt whose poti-
won is fited subsequent te Junaar |
1977 will not have the benefit o e
increased exemption if any debtowas
incurred prigr to_that diate. b that
connection, a bankrupt hewd of fanuly
with no  unsalisficd obligations  in-
curred prior to lanwary 1971 woudd
be entitled to & $20,000 homesiead ex-
emption in bankruptcy. A bankrupt
head of family with one unpaid el
incurred prior to Jenuary I, 197), but
subsequent to December 31, 1963,
waould be entitled only to a $i5.000
hamestead exempiion in bankruptoy,

How is a bankrupt head of family
with a $30,000 equity in lis residence
to be counselled prior to bankruptoy

“if » creditor exists who extended credit
prior to Yanuary 1, 19777 The poten-

tad brikeapt sdesld et e v ¢!
Sor sl pa P77 credhitoms fronyy iyl
1 \. 1k II}‘ | i!.i‘f!;' 1 leafi- Wty

o bamkrupt oo fiee o reaflis v v
chnerpred cdebt b o ddeseres Y B e o
Tree Do vinnee swohech creditors he w32
sefecdude supd whicts he wod meot ' Sach
aocodErse b action coukld  consinute
pesjury ' L
proandds foe denmi!’ o

thischirpe,

ceald  elno comstibure

sovogadion 't

The poteatinl baokrayt could, hiva
cver, relinanee the weal property o
further encumber it The source of thy
funds borcowed v immatenid, so long
a5 the granting of the security inferea
wis for i conaderattion™ and was
not an aceonn! of an atectdent debe @
The homestead voubd then be recoeded
after the jueser trust doed s reenrded

ttee Shephard v. McDonsld, 157 824
467 (9th Cir. 1946); Forman v Scoit, 23]
Cul.App.2d 340 (1964): 1A Collier, Rark.
ruptcy § £7.33 (i4th ed. 3975

1350 Section Tu(B) of the Act, I USC,
¥ 25(a)(d); Rule of Bankcuptcy Procedure
10%(a).

16Rute of Bankrupicy Procedure 109 pra.
vides thal the schedules be verificd.

Phaiture 10 tst the creditor would, in
effect, conces] an wasct from the bankraptey
trusiee, Punoant {e Section ldc(4) of the
Acl, FF USC §32tcH4), & discharge will
not he granted to a bankrupl who, within

the twelve mropths preceding bankruptey,

concesls of permite o he concealed any of
his property with (he intemt o hinder, debay
or defraod creditars.  Pursuant g S bon
Tdc( b} of the Aci, 11 US0 53Xy, w
dischaege witl ot be granted fo a bankayn
who hus committed un offense punishihle by
imprisohment wnder 18 S5O €182 1%
EIS 4 152 mahes ib a orime punisheble by

e

fine or inprisonment W kpowingly  awd
[randutently voncesl on asset from a bank

TPy Ieslee.

HSechion 1501} of the Aot I LNt
EAX(TF, provides Jor the revocation of &
discharge obtained through fraud by he
Pand ropt

Ser Seciion ofd of the Act, 1L b
070k ; Sechion Tkl of the Act, 11 U8
] edy

8pr Section Gl | ) of the At B 15 C
FO6Latii The crealion of & lisn an 1he
cwe  of  bhankrgtes  ter antevedeat
debt with not endaneer the dishiogs o wit]
Honevessunily snake the Lsmsfer fratnbileng
Much a preferesitial feansfzy @0 seccescligtly
wasiched by the thosdee, howeser, mny e pre-
serwed Tor the beacfit of the bankraptey
enlib pesseant e Sechion SU0b of the A.r
P LS c¥aih) o the len which s
Bevemes thgi of dhe famlee preadates the
resontlation of  the (NI
ewempiinn woniid be fent

Kool

Fosipestramd, the

EON ANGELES BAR IGHRNAL



and the bankrupivy then filed The
cquity would this he reduced i an
amourt which gualitics fur cxemplion
ard the proceeds of the bean oither
deposited in cxempl accounts’t o used
o purchase cxempt usseis 32

This result s possible in California
due e a string of Nimth Cireuit cases
which, when read togeiber, make it
clear that tramsfers of nomcxcmpt
property into exempt property oo the
cve ol hankruptey are vat Traudulent
if made for faic, contemperaneous con-
stdergtion, Thercfore, such a transfer
will neither be voidable by the wrustee,
nor with it endanger the bankrupt's
right to a discharge,

In fre Wifveran, ! after an invalun-
tary  batkooptey  petition was filed
aguinet a debtor, but before awljudico-
fion, the debtor cxecuted and recorded
a Peclaration of  Homestead,  The
Ninth Crrewie subed that the creation
of the homestead immeditely preced-
g adpedicanon did nor constitute o
fravdulent convevance  omb it the
trustee, thercdore, war requited to re-
porl the pomedend e exemplc In
arriving al s conchusion, the court
relied upon wo Cabiforsia Supreme
Court decisions, Rundef{l v Buflin.
o, and Faoetl v Feakv?S Rundall

held that the use of funds by en insof-
verit debtor ke retice a mortgage on his
residence was not prohibited by Cali-
foraiy Inw, Ficell held that, stnce the
very purpose of the creation of 8 home-
stend is the protection of a debtor’s
residence fromy existing debt, it could
not constilute @ conveyance made Lo
hinder, delay or defraud creditors.

tr e Dhedlev?® uverturned » referee’s
order which sustained a (rustee’s re-
fusal 10 set aside as exempt shares of
stock in & building and loan associalion
valued ar $1,000. The exemplion had
been denwd on the grounds that the
suck was purchased with non-cxempt
fumds wne week before bankruptoy
when the bankrupt was “heavily in debt
and clesrly insolvent.” Examining the
Wilsan decision, the court focused not
on the Witvon court’s anslysis of Cali-
forpia homestead faw, but rather on
the prohibiiion  against  interference
with staie-created  exemptions con-
tained in Section 6 ol the Act. The
court noted that the California exemp-
tion statote did not indicete when the
shares must be acquired in order to
be exempt nor did il reguire the
solvency of the debtor ot the time of
purchase. Vhus, comparing the resuli
i Hitsor with that in the subseguicnt
cise of e re Gerfer,d” in which the

Hhpe qoxt avcompasving o 43 44 dnfra.

T80 teal wovompanviee no S8V infra.
i he debionr™ binle 8 sieaidd e abbe o alsorh

the pumthly pasmesits on thy aew ar refi

sanved  toan s el nataicnls oo

e Berped e uead ebbhipaiiors well he
Al pieeh s the Joan cosld e
taank

Gl Treen b st o el

shnsneated

veltica sy Bafanoe redhuoed ot
Aoy Tl

TSR] AN

PPERGARY Y

TV R 2P r%th Cul LY}

Sy Call 191 f[RSEY.
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intent of the bunkrupt to engage e Bl i bankonelos petpnon Toe e
“clearly fraudulent scheme™ wos shawn,  themy as cofltenalabon o lom and pay
the court stated the rude o be thaf o chaved, st come o e mones b
conversion  of nop-czempt assets too rosked caenga shanes e cen b pnton
exempt praperty on the ove of hank.
ripley witl nol deleat the cxempuon
clammed  absent a showing of aetual
Fraud.

Pl conrt repected the aronment F
the frostee B cocks cane thal conversion
of Podbeseipl o ansels b raeimpt peop
ertv en the ove of hankruptoy by

In Love v. Menick,X® the hankrapt,  vitue of the cecation vt seered deb

within 2 week preceding the (iling of
his bankruptcy petition, surrendered his
life insurance policy for its cash value by sale” amd Ceenversion by '!"I.]{;‘I(!p_'c
end deposited the sums'féceived there . A e e et Cxepion statac,
from into an exempl savings and 1080 oy Civ. Proc. D 6MEIIS the s
associativn account. The frustee e~ oied “awtomatic homesteal”, hecame
Tused to report the deposit s exempl. | foctive Juls £ 1975 Iis amended
psserting that fraud had been perpes ergion, Code Civ. Proc & 63031
trated against the bankrupicy estate 1 @it hecome elfevtne July |, 1977
that, had the policy not been sunen- These satutes treat homestead rxemp-
dered, only & portion of its vash sur- fng an gy other i that no affirmative
render value could have beent catitied i jion is required on The part of the
to exemption. The court ruled ageinst  gobiar umtil esecution proceedings are
the trustee, holding that “clear and  comenced by 2 judgment creditor
convincing” evidence of fraud had ndt  ¢ode Oy, Proc. 3 HR0.235 does, "
been presented. and Code Civ. Proc. § 690,31 will, 1l

provide that the dwefling house i

which a debior or a deblor’s Family re-
“Ugides Wi cbe cexempt in the samie

amount and To the simie estont as

homestead selected  purswant (o the

provivions of the Cwil Oade, provided

was fondutont pee s The cowt veotd
o e diferencs belwesn Uronverston

Michelmen v. Roon and Wudrick v,
Clements® were deeided .concutrently
by the Ninth Circuit. [ Michelman, the
bankrapis, on the eve of bankruplcy,
refinanced their non-exempt aulomo-
bile, paid in fuil the original avtomobile
logan and deposited the balance of the
proceedd of the new foan in a suvings \
End loan essocimion account. o 9
Wudrick, the bankrupt owned two non- The effect of the suwlomatic hame-
exempt vehicles. Three weeks prior fo stead in bankiuptiy proceedings is shilb

spowrse has wn exisiing declared hwme-
| stead the state,

1834) F.X6 6RO $9th Cir, 1963}, Wk Civ, Pros @ 630 31500
HOoade Civ, Prow. Y ESLTHR] and
R455 F.2d 988 tyih Cir 1%7)). BRI RN TS B
isn LOS ANGELES DAR JOURMAL

that neher the deBtor nar the debtor's’
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uncicar. If the new statutes are held to
effect merely a procedural change, then
it would no longer be necessary to re-
cord & Declaration of Homestead prior
to bankruptcy. I, however, they are
considered  to effect a  substantive
change in the law, that is, the creation

an exemplion wihich did nol exist
prior to the enactment of Code Civ,
Proc. § 690.235, the sutomatic home-
sicad would not be available to bank-
ropts with unpaid obligations which
ye-datc July I, 1975,

Much can be said for this [atter
position.  Prior to July [, 1975 if q
creditor recorded a judgment before
a debtor recorded @ Declaration of
Homeslead, it was simply oo lage for
the debtor to preserve his homestead,

As of July i, 1975, howgver, o debtor

is given 1wy dys nigl
recorded i L 3emption
with the County Sherit. Any creditor,
then, who extended vredit prior to the
cffective dute of the statute, should not
be bound by it and, therclfore, neither
could a bunkruptey trustee who suc-
ceeds to his rights amd powers

It s also wncleir whether a debtor
who clects o record o eclaration of
Homestead  pursuunt to the provisions
of the Civil Code watves the right to

claim an exemption pursuanl to Sec-
tion 690.215 or Section 690.31 of the
Code of Civit Provedure. This un-
certainty arises from the following
latiguage of these statutes: “provided
that ncither such debtor nor the spouse
of such debtor has an existng declared
homestead on any property in this
stite,™* The statule does not specify
an caisting eflective declared home-
stead, Thus, if a bankrupt records a
Declaration of Homeslead and it is
found for any reason to be defective
in the bankruptey proceedings, Sec-
tions 690.235 and 690.31 may be of
0o avail.

Molor Vehicles

Motor vchicles may qualify for
excmption wnder three scparate stat-
utes in California, Code Civ. Proc.
% 690.2, 690.3 and 6904. Two of
these statutes, Scctivns 690.2 amd
690.3, have been amended to expand
the scope of the excmption provided
as of January 1, 1977,

Scetion 690.2 now  provides an
cxempiion_for $500 in_eguity in &
maotor vehicle regardless of the value
of the vehicle. ™ Previously, only ve-
hicles with a value of $1,000 or less
qualified for the exemption. If o vehicle

Tore feat wecompanying o, 1132 e

PWhee text accamparying po 7 oand o |

prd.
MU inphkasis salded 3.
TOND Y o ety in

Fede Oy Mo,

jertinent pails

L BRARY, 197/

“Owme mustor vehivle with a vidue not

vaweeding five hundred doflaes (S50,
tver wid shove all diens and encuine-
Branves ot such moter vehicles. . 7 1

the wabue, over and whove all hiens b
cicumbiaiees, exceeds live hundied dei-
lars, the velicle shall b subject to exery
tooy oty beothe eslent os videe eacends
N drmgdred dabtars.



Memorandum T7-26
'EXHIBIT 3 .

Declared Homestead Exemption

CIVIL CODE §§ -1237-1304

TITLE ». HOMESTEADS

CHAPTER 1. GENERAL PROVISIONN

& 1237. Properiy constituting homestead

The homestead congists of the dwelling house in which the dlaimani roe-
sldes, together with outbuildings, and the land on which the same rre sito-
ated, aelecled as in thia title provided.

The dwelling house may be in a condominium, as defined in Noction TR
of the Civil Code, # planned development, as defined in Section 11003 of the
Business &nd Professions Code, a slock cooperative, as defined in Scction
11001.2 of the Business and Professions Code, or 4 community apartment
project, as defined in Section 11004 of the Businesy and Professions Code,
or may be situated on real property held under lonp-term lease rather than
& freehold, In such cases, an agreement, covenant, or restriction between or
binding upon the ownerg of a title, inleresi, or estate in a condominium,
planned development, atock cooperative, or community apartment project, or
s Hen arising under such sgreemenl, covenant, or restriction, or an under-
lying lerse or sublease, indebtedness, mecurity, or other interest or obliga-
tion may be enforced 'in the swme manner as if no homestead were de-”
ciared, and the homestead shall [nclude the interest in and right to upe
commoni aress and other apputtenances sithfect to the terma and conditionn
applicsbie thereto. For the purposes of this section “long-term lensa” ia

a lsans of 80 years or more, .
(Amended by Stats.1970, c. 687, p. 1316, § 1; Stats, 1973, ¢ 281, p. 677,
1
§ 1237.5 Quasi-community property and separaie property-defined

An used In this title:

{a) “Quasl-community property” means real properiy situated in this
siate heretofore or hereafter sequired ip any of the following ways:

{1) By elther spouse while domiciled elsewhere which would have been
communlty property if the spouse whe acquired the property had been dom-
fciled i this atate at the time of its acquiaition.

(2 In exchange for real or personal property, wherever situated, which
would have been community property if the spouse who sequired the prop-
erty so exchanged had been domiciled in this atate at the time of its moqui-
sition.

(h} "8eparate property’ does not include guasi-community properly.

{ Amended by Stats. 1970, ¢. 312, p. T07, § 1)

§ 1238. Properly [rom which selecled; .property defined
1f the claimant be married, the homestead may be aetected :
(a) From the community property: or

/



{b) From the quani-cothmunity properiy; or

(c) From the property held by the apouses ss tenamta in comrmon or in
jolnt tenancy or from the separate property of the husband or the wite.

When the ciaimant is not married, but s the head of & family, within the
meaning of Section 1361, the homentead may be selocted from any of his or
her property. If the claimant be en unmarried person, other than the head
of & family, the humestend may be selected from any of his or her proparty.
Property within the meaning of this titls, Includen any frechold title, inter-
est, or estaie which vests in the claimant the immediate right of possession,
even though such & right of possession in not exclustve, and (neludes land
held under long-term lease, an spe€ified in Section 1237, and gswrnership
rights in & condominium, planned development, stock cooperative, or commu-
sty apartment project even though the title, interest, or eatata of the can-
dominium, platined development, stock cooperative, or community apartmant
project is In a leasehoid or sublensehold. ‘

(Amended by State.1970, c. 687, p. 1316, § 2; Stat.1976, c. 483, p. — § 1.)

§ 1240, Exemptlon from execution or forced sale
EXEMPT FRUM FORCED SALE. The homestead ls exempt from exe-
cutlon or forced sale, except as tn this Title provided,

(Enacted 1872.)

§ 1241, Execution or forced sale; when subject to

'The homestead is subject to execution or forced sale in satisfac-
tion of judgments obtained: -

1. Before the declaration of homestead Is recorded, and which,
at the tlme of such recordation, constitute liens upon the premises. .

2. On debts secured by mechanics, contractors, subcontractors,
artisans, architects, buliders, laborers of every class, materialmen’s or
vendors' llens upon the premlses. o

3. On debts secured by encumbrances on the premises executed -
snd acknowledged by husband and wife, by a clalmant of a murried
person’s separate homestead, or by an unmarried claimant.

4. On debts securcd by encumbrances on the premises, executed

and recorded before the declaration of homestead was flled for
record.
{Enacted 1872, Amended by Code AmA873-74, c. 612, p. 229, § 148;
Code Am.1880, c. 41, p. 7, § 17; Stats.i887, e. 71, p. Bl, § 1; Siats,
1951, c. 1100, p. 2865, § 1; Stats195%,-c- 1317, p. 2639, § 1; Stats.
1959, c. 1805, p. 4290, § 2.)

§ 1242. Conveyance of homestead; restrictions

Except as provided In Chapler 2a (commenecing with Sectlon
1435.1) of Division 4 of the Probate Code where one or more spouses
in Incompetent, and except in the case of a married person’s separate
homestead, the homestead of a married person cannot be conveyed or
encumbered unless the instrument by which it is conveved or encum-
bered s executed and acknowledged by both husband and wife or un-
less each spouse executes and acknowledges a separate Instrumett 8o

.



conveying or encumbering the hotesiead tn favor of the same party
or his successor In interest; provided, however, that a conveyance of
the homesteed between hushand and wife need be executed and ac.
knowledged only by the spouse conveying, and unless the one convey-
ing expressly reserves his homestead rights, the spouse to whom the
conveyance {3 mrde inay convey or encumber the homestend property
in the same manner snd 1o the same extent as though no homestead
had been declared.

{Enacted 1872. Amended by Stete. 1951, . 438, p. 1421, & 1; Stats,

1957, c. 1619, p. 2086, § 1; Stats1959, c. 125, p. 2016, § 24; Stats,
1859, c. 1805, p. 4291, § 3.)

§ 1243. Avandonment; dectaration or conveymnoe

Except na provided in Chaptor 2A (commencing with Sectlon
1435.1) of Divirion 4 of the Probate Code where one or both spouses
are incompetent, a homesteud can be abandoned only by:

1. A decleration of abandonment executed and scknowledged by
the husband end wite, jointly or by sepmrete instruments, if the
claimant Is married.

2. A declaration of abandonment or a conveyance by the clatm-
ant If unmarried.

3. A declaration of sbandonment or m conveyance by the
grantee named in & conveyance by which one spouse conveys the
homestead to the othur spotise without expressly reserving his home.

4. A conveyatice or convevances by both spouses ag provided in
Section 1242

5. A declaratlon of abandonment or a conveyance by the claim-
ant alohe in the case of a marrled person’s separate homestead.
(Enucted IR72. Amended by Stats. 1949, o 772, p. 1500, § 1; Stais,
1951, ¢, 438, p. 1422, § 2; Steis. 1959, o, 125, p 2016, § 25; Stats, 1950,
c. 1805, p. 4291, § 4, Stats.1959, c. 1960, p. 4564, § 10

§ 1244. Declarstion of abandonment; effectual from recording
A declaration of sbandonment. Is effectusl only from the time it
is recorded in the office in which the homestead was recorded,

(Enacted 1872, Amendod by Stats 1567, o 79, p. 981, § 4.)

§ 1245. Executlon ngainsi homestead; time for applioation for
appointment of sppeaisers; expiration of Uens; sub-
waguend levies profilbited

Whett ant execullon {or the enforcement of a fudgment obtalhed
In & case s within the classes enumersted n section one thousand
two hundred and forty-one is isvied upon the homestead, the fudgment
creditor may at any time within sixty days thereafter apply to the
superior court of the county in which the homestead ln situated for
the gppointment of persons to appralse the value thereof, and i such
application shall not be made within sixty days efter the levy of such
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executlon the llen of the execulion shali cease at the explration of said
perlod, and no execution based upon the same Judgment shall there-
aftor be levied upon the homestesd,

{Enacted 1872, "Amended by Code Am.1880, c, 41, p. 7, ¢ 18; Stats,
1911, c. 436, p. 888, § 1)

§ 1246. FExeccution against homesiessd; petition; contents

The application must be made upon a verified petition of the judg-
ment creditor showing:

1. The fact that an execution has been levied upon the home-
stead within 60 days prior to the diing of gald petition,

2. A description of the homesfead and the name of the claim-
grat.

3. That the value of the homestead, over and above alt liena
and encumbrances thereon, sxceeds the amount of the homestead ox-
pmption,

4. ‘That no previeus exccution ariging out of the same Judgment
husg been levied upon sald hamestesd.

{Enacted 1872, Amended by Stats 1911, ¢ 436, p. 888, § 2, Stuls
1945, o, TBY, p. 1476, § 2.}

§ 1247. Execution agninst homestend; petitlon; filing

The petition must be filed with the cierk of the superior court,

(Enacted 1872, Amended by Code Am.1%80, 0. 41, p. 8, § 19}

§ 1248. Exccution agalnst homestesd; service of petition and
potice of hemring; fabure lo serve; termination of
exreution len

Within ninety days from the dats of ling the petitlon, a8 copy
thereof, with the notlce of the Hme and place of hesring, must be
served upon the claimant or his attorneys al least two days before
the hearing; and if such notlee shall not be so served, the llen of the
execution shall cease at the expiraiton of sald pertod of ninety days,
and no execution hased upon the same judgment sheli thereafter be
levied upon the homestead.

(Enacted 1872, Amended by Steis.1911, c. 436, p. B89, § 3.}

§ 1248, Execution sgainst homestead; appointment of appralsers

At the hearlng the Judge meay, upon proof of the service of a
copy of the petitlon and notice, and of the facts stated in the petl-
tion, appoint three disinterested residents of the county to appraise
the value of the homestead.

{Enacted 1B72.)



§ 1280. Exccution agatnst homestead; oath of appralsers

The  persons sppointed, before entering upon the performance
of their duies, must take an oath to falthfully perform the same.
{Enacted 1872, -

8 1281. Kxecution sgaivst homestead; appraisal; determination
of divisthility of land

They must view the premlses and appraise the value thereof,
and if the appraised value, less the rggregate of all llens and encum-
brances thereon, exceeds the homestead exemption they must deter-
mine whether the land claimed can be dlvided without material In-
jury. .
(Enactad 1872, Amended by Stats 1945, o. 789, p. 1476, § 3.)

§ 1252. Execution against homestead; report of appralsers

_ Within 15 days afier their appointment they must make to the
Judge a report in writing, which report must show the appralsed
vialue, the amount of all liens and encurnbrances, and their determina-
tlon upon the matter of & division of the Jand cirimed.

{Enacted 1872, Amended by Stets. 1945, c. 789, p. 1476, § 4.)

§ 1253. Execution agalust homestead; order seiting off
homestead; enforcement agsinst remainder

if, from the report, it appears to the judge that the land claimed
can be divided without material injury, he must, by an order, direct the
appralsers to set off to the clalmant 86 much of the land, including the
regidence and outbulldings, as will amount in vaiue to the homestend
exemption over and above all Hens and encumibrances, and the execu-
tion may be enforced against the remainder of the land.

{Enacled 1872, Amended by Stats. 1943, ¢, 789, p. 1476, § 5.)

§ 1254. Exccution against homestend; order directing sale

If, trotn the report, it appears to the hxdge that the land claimed
exceeds 1n value, over amd above pli Hens and encumbrances thereon,
the amount of the homestesd exemption, and that it can not be di-
vided, he must make an crder directing its sale under the execution.

{Enacted 1872, Amended by Stals. 1945, o, 783, p, 1477, § 6.)

§ 1255, Execution ageinst liomestead; minlmum bide

At such sale no bid shall be recelved, unifess 1t exceads the amount
of the homestead exemption phus the aggregate umount of all liens
and encumnbrances on the properiy.

{Enacted 1872. Amended by Stais 1945, ¢. 789, p. 1477, § 7.)
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§ 1256. Execution egaiust homestead; sale; distribution of
s -

If the sale is made, the proceeds thereof must be applied In the
following order of priority, first, to the discharge of all Hens and
encumbrances, if any, on the property, second, to the homestead claim-
ant to the amount of the homestead exemption, third, to the satisfac-
tion of the execution, and fourth, the balance, if any, to the homestead
claimant.

{Enacted 1872. Amended by Stats. 1945, c. 789, p. 1477, § B.)

l 1287, Execution anhm honutmh prntaeﬁln of meney uil elain-
ant
The maney patd t,o the claltant s entitied for the period of llx months
thareafter, to the samié protection agnbnet iem procéed and the Yoluntery
filsposition of the husband or wife, which the law givas to the homestend,
(Amunded by Btata.1976, c. 463, p. —, § 8.) '

§. 1265, Persomw who muy seleet homesteads; nlutiu; nm In.
cremse ln valoe

Homestonds may be selected end claimed:

1. By any head of a fumlly, of not exceeding thirty ﬂwullnd lolhrl
{$80,000) in uctusl cash valie, over and sbove all liens and encumbrances on
the property ut the time of any levy of executlon thereon.

2. By any person 85 years of ags or dider, of not exceeding i.hm' thou-
saad dollurs ($30,000) iv sctual cash value, over and above all lians and en-
cumbrances on the property at the time of any levy of execution thereon.

8. Hy any cther person, of not exceeding fiftesn thousand dollars (§15,
30} in_getunl cash value, over and gbove all liens and encumbrances.

Any declaration of .homestead which has been filad prior to Jenuary 1,
1977 shall be deemed to be amended on such date by increaslng the value of
any property selected and claimed to the vaiue permitted by thls section on
stich date Lo the extent that such incresse does not impair or defeat.the right
of any creditor to execute upnn the property which existed prior to such
date. .

(Amended by Stata.i970, c. 318, p. T14, § 1, operative dan. 1, 1971; Stl.*.l
1976, c. 188, p. —, B 10

§ 1261. Head of hmlly delined
The phrnne “head of a femily,” as used in this title, includes within its

meaning:
1. The husband or wife, when the claimant {3 a mortied person,

2. Every person who has residing on the premiscs with him or her, snd
under his or her care and meintenance, cither:

ta) His or her minor child, or minor grawichild, or the minor child of
his or her decensed wife or hushand;

(h] A minnr brother or t‘-:-:t{r ar Th: rtitior vhild nf i ddece nqul hrother
or slater;

ict A father, mother, yrundfather, or grandmot b,

{dy The [ather. mother, gr m:il’zlhl': nr grandmet her of & decetsad has-

band or wife;

S/



(e} An unmarried rister or brother, or any other of the relatives mentioned
in this section, who have atiained the age of majnrlt\ and are unable to Lake
care of or aupport themaeives. .

t Amended by Btaias 1976, ¢. 403, p. ——, § 4.)

CHAPTER 2. HOMENTEAD OF THE HEAD OF A FAMILY

§ 1262, Declaration of homestead; execution and ncknowled;ment. Te-
cording
In order to select a humestend elther apouse or head of a family must
execute and acknowledge, in Lhe same manner us & grant of real property is
acknowledged, a declaration of homestead, and file the same for record.

( Amended by Stats. 1976, c. 463, p. —, § B.)

§ 1283. Declaration of homestend; contents; evidence

The declaration of hotmestead must contain:

1. A statement showing that the person making it is the head of a
family, and {f the claimant is married, the name of the spouse; or, when
the decluration Is made by a married person without the jolnder of hin or
her spouse In the execution and acknowledgment of the declaration, showlng
that the other spouse han not made such declaration and that he or ahe there-
fore makes the declaration for thelr joint benefit ;

2 A statement that the person making it s residing on the premises,
and claiets them s & homentend ;

3. A description of the premises;

4. Buch declaration of homestead may further contaln a atatement uf the
charscter of the property sought to be homestended, nhowing the improve-
ment or improvements which have been affixed thereto, with sufficlent de.
tafl to show that it Is a proper subject of homestend, and that no former
declarution has been made, or, if made, that it has been abandoned and if it
containg such further statement and the declaration 1s supported by the af-
tidavit of the declarant, annexed thereto, that the matters therein stated mre
true of his or her own knowledge, auch declaration, when properly recorded,
shall be prima facle evidence of the facts therein atated, and conclusive eri-
dence thereof in favor of a ‘purchaser or encumhrnncer In zood faith and for
a valuable consideration. -

The declaration of & homeatead uhaﬂ not affect the property rights of
spousest a8 between themselves other than as provided by this title.

(Amended by Stats. 1970, c. 80, p, 83, § 1; State.1976,c, 463, p. —, § G.)

§' 1264, Dedluration of homestead; -place of recording

DECLARATION MUST BE RECORDED. The declaration must be re-
corded in the office of the Recorder of the county In which the land

is sltuated.
[Enncteq 1872.)



§ 1268, Establishment of homestesd; desoent on desth of
‘olaimant; exemption '

From and after the time the declaration is. ﬂled fnr record, the. . .

premises therein described constitute a homestead, If the selection
was made by & married person {rom the community properiy, or
from the quasf-eommunity property, or from the separate property of
the spouse making the selection or joining therein, and if the surviv-
ing spouse has not conveyed the homestead to the other spouse by o
recorded conveyance which falled to expressly reserve his homestead |
rights 8s. p!‘OVided by Section 1242 of the Clvil Code, the land so se-
lected, on the death of either of the gpouses, vests In the survivor, ex-

cept In the case of a married person's separate homestead, subject to -

no other Hability than such as exists or has been created under the
provisions of this title; in other cases, upon the death of the person .
whose property was selected as a homesterd, it shall go to the heirs
or devisees, subject to the power of the superlor court to mlgn the
same for a limited pericd to the family of the decedent; but in no

case shall it. or. the products, rents, lssues or profiis therenf be held_ '

lldble for the debts of the awner, except as provided in this title; and,
should the homestead be sold by the owner, the proceeds arlsing from ,
such sale to the extent of the value allowed for a homestead exemp- .
tlon s provided in this title shali be exempt to the owner of the
homestead for a period of slx tontbs next following such sale. - .

(Enacted 1872, Amended by Code Am.1873-74, c. 612, p. 231, § 158;
CodeAm, 1880, ¢ 41, p. B, § 20; Stats. 1909, c. 637, p. 972, § 1;

Stats.1911; ¢, 45, p. 61, § 1; Stats.1951, c. 438, p. 1422, § 3; Stats.

1959, c. 1805'.'p.' 4291. § !'i; -Stats.l%l. e. 638, p. 1842.- ] 137) -

§ 1265a Eelnvanhnent of proceedu of asle. stfect o! new dacln-
' rlitlon

It the pmceed arlsing from the sale of pmperty selected as 8 .

homesteed are used for the purchase of real property within the period
of six months following such sale, the property purchased may be se-
lected as a homestead in the manner provided in this ttle within the

perlod of six months following. such sele, and such selection, when the L

declaration has been filed for record, shall have the same effect as
if it had been created st the t'me the prior declaration of homestead
was filed for record.

(Added by Stllts 1(}39 e 515 p. 1902, § 1. ]
‘ Chapter 3
HOMESTEAD OF OTHER PERSONS

§ 1266. Deciaration of homestend; execution and acknowledg-
ment

MoDE o SELECTION. Any perton other than the head of a famlly,
in the selection of a homestead, must execute and acknowledge, in
the same manner as a grant of rea! property is mcknowledged, &
“Declaration of Homestead.”

{Enacted 1872.)



§ 1267. Decinration of homestoad; contents; evidence

The declaration shall contain everything required by the second
and third subdlvisions of Section 1263, and in edditlon thereto may
contain the statement and affidavit provided for by subdivislon 4 of
such section, with like effect as thersin provided. If the homestead is
selected and claimed pursuant to subdivision 2 of Seetlon 1260, the
declaration shall also contain a statement that the person making It
ie 65 years of age or older.

{Enacted 1872. Amended by Stats.1927, c. 491, p. 829, § 1; Stats.
1969, c. 564, p. 1190, § 2; Stats.1969, ¢, 1099, p. 2098, § 3.}

§ 1268, Deciaration of homestoad; place of recording

DECLARATION MUST BE RECORDED, The declarstion must be re-
corded in the office of the County Recorder of the county In which
the lund Is situated.

(Enacted 1872.)

§ 1269. Estabilshment of homestead

EFFECT OF FILING FOR RECORD THME DECLARATION OF HOMESTEAD.
From and a%cr the time the declarstion is filed Tor record, the land
described therein is & homestead,

(Enacted 1872.)

" CHAPTER 5. MARRIED PERSON'S SEPARATE HOMESTEAD

§ 1200. Declarntion following decree of legal separation or dissolution
of marringe; execution and acknowledgment

Following the entry of & judgment decreeing legsl separation aof the par-
ties or an interiocutory judgment of dissolution of & marviage, sach apouse
may wxecute and acknowledge in the same manner an g grant of real property
in acknowledged, a deciaration of a marrjed peraon’s separate homesiead
from: the separate property of the spouae so decliring same, or from sny
property awarded {o such apouse by said judgment.
{ Amended by Stats. 1871, ¢, 1210, p. 2326, 4 2.) ¢

§ 1301. Contents of deciaretion
The declaration muat eontain:

(1) A siatemmnt that the declaraat Is & married perscn, and that there is
in existence a judgment decreeing legal separation of the parties or an in-
terlocutory judgment of dissolution of the marriage between declarant and
hin or her spouse.

(2) A statement chowing that declarant (s the bead of a flmihr. as de-
fined {n thig chaptar, If auch s tha case.

(3} The matters requited by the second and third subdivisions of Sec-
tion 1264, and in addition thereto may conlain the statement and of fidavit
provided for by suhdivision 4 of snid secilon, with like affnct as therein pro-
vided.

(Amsnded by Stats. 1971, c. 1210, p. 2325, § 3.)
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§ 1302. Headofn family; definition

For the purpose of this chapter, the phrase “head of a4 famidyv”
includes every person who has residing on the ;nz‘;nium with him or
her and under his or her care and maintenance one or e of the
persons enumeraled in paragraphs (a), (b), (e, (d) and ie) of sub-
division 2 of Section 1261, and such person shall rereive the exemp-
tion allowed the head of u family by Section 1260, Any married per.
son declaring a homestead under this chapter who is not the head of
a famlly, as defined in this section, shall receive the exemption al-
lowed cther persons by Section 1260,

(Added by Stats.1959, ¢. 1803, p. 4200, § 1.)

§ 1303. Recordetion of declaration; establishment of homestead

From and after the time the declaration is recorded in the office
of the recorder of the county in which the land is situated, the land
described therein is a homestead.,

{Added by Stats. 1959, c. 1805, p, 42490, § 1))

§ 1304. Subwequent recomcilintion of partien; dismissal of dissolution sc-
tion; Joint protection homestead: reduction of sxemption

When a homeatead has been declared under thia chapter by a married per.
son following the entry of an interlocutory judgment of dissolution of a
marriage upon property awarded to such person by such judgment, & subse-
quent reconciliation of the parties when evidenced by n dinmissal of such
dissolution action exscuted by both parties or their attarneya of record shall
iranaform such homestead Into a joint protection homestead, which shall
thereafter have the force and effect of & homestead selecied under Chapter
2 of this tilke. If each such married peraon has selected a homestead under
{his chapter, and such & diamisssl has been filed after reconcitiation, one of
the homesteads must be abanduned or the cxemption under vach shall be re-
duced hy one-half,

{ Amended by Statsa 1971, ¢, 1210, p. 2326, § 4.}
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Memorandum 77-26
EXHIBIT &

Ciajmed Homertesd Exemption

Code of Civil Procedure § 690.135 (operative until July i, 1977)

690.23%. {(a} A dwellitg house in which the debtor, or the fumily
of the debtor actually resides, to the same extent and in the same
amounl, excepl as ctherwise provided in this section, as the deblor
or the spouse of the deblor would be entitied to select as & homestead
pursuant to Title 3 (commencing with Section 1237) of Pert 4 of
Division 2 of the Civil Code; provided that neilhec such debtor nor
the spotise of such deblor has an existing declared homestead on any
properly in this state,

(b} The excrption provided in subdivigion (&) shisll nol sppiy 1o
a judgiment or an abstract thereof which has been recorded prior to
the acquisition of the property by the debtor or the spouse of the
debtor or the commencenent of residence, whichever last occurs.

() Property which would otherwise be exempt uneler subdivision
fry is subject Lo execoton or forced sale in satisfuction of fudgments
ohtuincd.

{1+ On debts secured by mechnnies, contrzctors. subeoniraciors,
artisang, architeets, bindders, laboarers of every class, materialmen’s or
vendors” et ipon the prermises

£21 0 debls seonred by encuanbrances un the promases execubed
and ackowledped by Bvsbandg and wife, by a claimmant of & married

person's separate homesteasd, or by an unmarricd claimond

{3} On debis secured by eocoinbranees on the prenses, ceoeyted
and recorded prior to or in comnection with the acqgusition of the
property. by the debtor ar the spouse of the deblor.

{d} Inthe eventof an execution sale, the proceeds of the saler shall
be applied in the following order or prioviiy first, o the discharpe
of all liens and encumbrances, if anv, on the property: second. 1o the
debtor in the amount of the excmption provided by fhus section
third, to the satisfaction of the execotion: apd fourth, o the debtor,

{e) That portion of the proceeds from sny sale of property which
is exempt undey this section, which portion represents the amoust
of such exemption, shall be exeinpt for & period of six months from
the date of receipt of such procecds



Momorendum 77-26

EXHIBIT 5

Clajmed Homegtead Exemptions

Code of Civil Procedure § 6%0.31 (operative July 1, 1977}

6580.31. (a} A dwelling house In which the debtor or the family
of the debtor actually resides shail be exempt from execution, to the
same extent and in the same amount, excepl us otherwise provided
in this scetion, as the deblor or the spouse of the debtor wnuld be
entitled to select as a homestead pursuant te Fitle 5 (commencing
with Seclion 1237} of Part 4 of Diviston 2 of the Civil Code. For the
purpose of this secton, “dwetling house” means the dwelling house
together with the outhuildings and the land on which the same are
situated. '

{1} The exemption provided is subdivision {u) does not upply.

(1t Whenever the debtor or the spouse of the debtor has an
existing declured homestead o any property in thes state other than
property which is the subject af a proceeding under subdivision (o)
of this section. The cxistence of a huiestead declered by the debtor
ar the debtor’s spouse vinder Section 1308 of the Civil Code shall not
altect the right of the other spouse o an exemption under this
section.

{2} Whenever a jndgment or absiract theresf or any other
obligation which by statute & given ihe force and effect of a
udgment tien has been reenrded prior v cither:

(1} The wegutsition of the properiy by the debtor oy the gpouse
of the debtor; or
{tit The commencement of residence by the deblor or the
sponsse of the debior, :
whichever last vecurs

i3} Whenever the exceution or forced sale iz in gatisfaction of
udgments nhtained:

(3 On debls secured by mechanics, contracrors, subcontractors,
artisans, erchitects, builders, laborers of every class, or muaterialmen's
or vendors' ens upon the premises;

(it} Cin debts secured by encumbrances on the premises executed
snd arknowledged by hisband and wife, by + clafmant of o married
person's separate homestead, or by an onmarcied elaimant; or

fig) On debts seeured bey eacwmbranees oo the premdses,
exccuted and rerorded prior te or in cornection with the aequisiion
uf the property by the debtor or the spause of the debter.

(e} Whenever a judgment creditor seeks to enforce a Judgmant
against u dwelling house, the udginent creditor shel appiv to the
court in the conty i which the dwelling houss iy lovated for the
issuaner of a writ of execttion. The appliestion ahall be verified and
describe the dwelling house and stute thel etther or bath of the
following Facts exst:

- -



(1) The duslling house 3 not exemnpt, the ressons therefor, and
(6} thut a rewsonable sesrch of the records of the office of the county
recarder has not resutled in the finding of a declared homestead of
the debtor o1 the spouse of the debtor on the subject dweiling house,
and further, thal @ rewsotinhile search of the records of the county tax
assessor indicates that there is ne curreni homeowner's exernption
claimed by cither the debtor or the spouse of the debtor on the
subject dwelling house, or (i} thal the records of the county tax
assessor inddieate that there is a current homeowner’s exemption
claimed by either the debtor or the spouse of the debtor on the
subject dwelling house but the judgment creditor believes for
reasoms which shall be stated in the applicstion that the debtor or the
spose of the debtor s net entitled to the cxemption provided in this
serbien.

i2} 'The current value of the dwelling house, aver and above all
liens and encambranees therean, excceds the wmount of the
allowable exemption.

if an gpplication allcges facts solely prrsiand ta parigeaph 2 or
the court determines that o writ may i onby under the
circumstances described in paragraph 21, aned the conrt i which
the proceeding is pending is woaenicipel of justice conrt, the enart
shall transfer further proceedings to the suponaor coun, There shall
be no filing fee anposed i the superior cowrt apon such a tramsier.

{d} Upon receipt of a complete application of a judgment
credilor, the court shall set a tirne and place {or bearivg and order
the debtor to show cause why g wril o excoution should nob issue
Prior to the hearing, a copy of the order Lo show cavse, a copy of the
application filed by the judgment credilar and o copy of Lhe
following notice, in at least {0-point bold tvpe, sholl be swereved as
prescribed For the giving of notice of sale of rexf property in Seetion
6892

“IMPORTANT NOTICE TO HOMEOWNER AN BESIDENT

1. Your house is in danger of being sold to atisiy o judgimeni
obtained in court. You may be ubic to protect the house and real
property described in the aceompanying application  from
execubtion and forced sale if vou or vour family now actually reside
on the property and presently do not have u declared homesteud
on any other property in the State of California, YOU QR YOUN
SPOUSE MUST COME TO THE HEARING TO SHOW THESE
FACTS.

2. & you or veur spouse want to condost te foreed wle of this
property, YOu OF YOur apouse siust appedr ul

thewstionn s farth ns
e 00 and by oprepased o answer queshons
s iduke and tirae)
concerning the stalements made in the atbn bed spphontion THE
ONLY PUBPOSE  OF FHE  HEAJNG WL BE T
DETERMINE WIIETHER THE FROPERTY CAN BB SOOI
NOT WHETHER YOU OWE THE MUKEY,

JFOR O YOUR OPWVR PHOFUIOTTHIN, YU SHOEPLE
PROMPTLY SEEK THY ADVICE 08 AN A UTORNEY TNV TS
MATTER"

b 4 é#."’



(e} The burden ol proof at the hearing shall be determined in the
following manner:

{1} Where the application of the judgment creditor states a claim
of nonexempi status, the debtor or the spouse of the debtor shall have
the burden of proving his or her entitlement to the exemption; and

(2) Where the application of the judgment creditor asserts Hial
the current value of the dwelling, over ang above ull liens and
encumbrances thereon, exceeds the amount of the allowable
exemption, the judgment creditor shail have the burden of proof on
that issue.

(N Upon ¢ determination by the court Lhat the dwelling house (s
not exempt or that, although exempt, the judgment creditor is
entitled to levy against any excess, it shall tnake an order directing
the issuance of a writ of execution. The order shall state whether or
not the dwelling house is exempt and, if not exernpt, state that the
judgment creditor is entitled only to-execution against the excess
over the exempt amount. It shall also specify the amount of the
exemplion,

(2) Any such writ of execution issued upon g hearing at which the

debtor, the spouse of the debior, or his or her attorney did not appear.

shull be served in the imanner prescribed for the giving of notice of
sale of real property in Section 692 and be accompanied by the
{ollowing notice in at least 10-point boid type:

“IMPORTANT NOTICE TO [IOMEOWNER AND RESIDENT

. Yoa were recently served with a court order requiring your
presence at a hearing to determine why the court should not issue
a wot of execution {or the forced sale of your home, YOU AND
YOUR SPOUSE FAILED TGO APPEAR AT THE HEARING AND
THE COURT HAS ORDERED THAT YOUR HOME BE SOLD TO
SATISFY A JUDCMENT AGAINST YOU.”

2. Your absence at the hearing has contributed to the tssuance of
the aveompanying wril of execution. [I the ahsence of you or your
pttorney at the hearing was legally excusable and you believe in good
faith that your home may be enlitled to an exemption from
execution, you should complete the form below and date, sign, and
return the form below no later than . {Insert date no later
than five days prior to date of sale )

J3IFOR YOUR OWN PROTECTION, YOU SHOULD
IMMEDIATELY skEK THE ADVICE OF AN ATTOBNEY.

o0 Ot und Heturn This Form o) e,
iName and Title of Levying Officer)
_ e {Street Address and City)
{Area Code and Telephone Number
of Lewving (Hlicer)
| declaee that my absernee {rots the previous hearing on whether
ar nab this properiy <houkd be sold was legally excusable, I, or my
spontse, eareetdly rescle in thiv propeerty and | wish a further hearing
so that 1 omav asert mv oxemplion rights under Code of Clivil
Proceddare Sectrsr 099 3E and contest the sule of my home. |
anderstan:d that the olerk of the court will notily me of the date and
phce fer tos hoareng o | reteeers this form unnwd:.uﬂiy and that |
st attened s bearng.
[odeebire nnder pamalty o poerpory that the lhn-going 5 Lrue and

carreey,
3
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Exectted on _ . _._al .. .. ., Culitorady

‘ngmh:re of Debtor or Debtor's ‘t}J;:}Ii'il‘ -

{h) If the debtor or spottse of the dehtor declares that his or her’
absence or the absence of his or her gttorney st the hearing was due
to misteke, insdverience, surprise or gxcusable negieet and declares
that the subjact dwelling house may be entitled to an exempt status,
the levying officer shell, upon receipt of the declatations of the
debtor five days prior o0 the scheduled sele dete, conced the sale
pending further ordezs of the court and transmit the notice forthwitk
to the court. Updn receipt of the notice, the clerk shail set a hearing
to datermine whether the writ of execution should be ricolled, und
shall glve at iesst 10 days notice to the parties.

(1} Subsequent applicaticns by a judement creditor within 12
months of & denial of a writ of execution shall be supporied by a
statement under oath ulieging that there ia & mnnterial chenge of
circiusnatwroes affecting the exemption, and setting forth facls
supporting such claimed material change of circumstances.

{]) In the event of an execution sale, the proceeds of the sale shall
be tn the following order and priority: first, to the discharge
of ail and encumbrances, if gny, ot the property; second, to the
debtor, or the deblor's spouse if such person is the exemption
cluimuat, in the amount of the sxemption provided by this section;
third, to the stisfaction of the execution; and fourth, i the debtor,
or the debtor’s spouse if such person is the examption claimant.

{k) That portion of the proceeds from the sale of rea! property
pursissst to an order of the court directing the issuance of a writ of
mwm pureuent ko subdivision (g} of this section, which portion

ts the amount of the exemption, shall be exempt for a period
of stx months from the date of recetpt of the proveeds. Where such
exempt: procesds are wed for the purchase of & dwelling house, in
whhh the debtor or the family of the debtor actuglly reside, within
a peried of six months following receipt, the smubsequently acquired
d shall be exempt from execution and for the purposes of
it (6} and (i) of paragreph (2) of subdivision (b}, The
exemption for the subsequently acguired resl properiy shall have the
sames offect w if allowed on the date of the acquisiion of of the
commancentent of residence by the debtor ar the spouse of the
debtor, whichever lest occurred, in the property previousy
determined to be exempt, except with respect to a judgment or
other pbligation which by statute i given the furce and effert of a
judgenent len sgainst the subsequently scquired property prior to its
scquisition.

SEC 5. Nothing in this art shall be construed 10 alter, change, or
modify the rights of any lisnholder or encumbrancer vested prior to
July §, 1977, or the operative date of Chapter 1351 of the Statutas of

E974.
L—:} e
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EXHIBIT 6
- Judgment Lien

Code of Civil Procedure § 674 {operative July, 1977)

674, (2% Au aleteact of the judgment or decree of any court of
this date, meluding 2 judpment entered pursuant te Chapter 1
{eutimencing with Scection 1TI00y of Title 11 of Part 3, or a
indpnient of any court sitting as a simall claims court, or any courl of
recurd of the Uniited States, the enforeetient of which has not heen
sased ot appeat o porsuant Lo Seclion 171050, certified by the
eleak, jndge o justice of the court where such judgment or decree

was rendered, may be recorded with the recorder of any counly and
from such recording the judgment or decree becomes u lien upon all
the teal property of the judgment debinr, not exempt {rom
execution, in such county, owned by him at the time, or which he
may afterward and before the lien expires, acquire. Such lien
continues for 10 years from the date of the entry of the judgment or
decree unless the enforcement of the judgment or decree is stayed
on appeal or pursuant to Section 171050 by the execution of a
sufficient undertaking or the deposit in court of the requisite smount
of money as provided in this code, or by the statutes of the United
States, in which case the lien of the judgment or decree, and any lien
or Uability now existing or hereafter created by virtue of an
attachment that has been issued and levied in the action, unless
otherwise by statutes of the United States provided, ceases, or upon
an undertaking on release of attachment, or unless the judgment or
decree 1y previously satisfied, or the lien otherwise discharged. The
abatract above mentioned shall rontain the following: title of the
court and cause and number of the action; date of eutry of the
judgment or decree; names of the judgment debtor and of the
judgment creditor; amount of the judgment or decree, and where
entered in judgment book, where entry in a judgment book is
required, minutes or docket in the justice court.

(b) An order made pursuant to subdiviston {b} of Section 908 of
the Welfare and Institutions Code shall be considered & judgment for
the purposes of subdivision {a) of this section.

{(c) With respect to real property containing a dwelling house
judicially determined to be exempt from levy of execution pursuant
to the provisions of Section 890.3), as distinguished from property
subject to a declared homestead created pursuant to Title 5
(commencing with Section 1237) of Part 4 of Division 2 of the Civil
Code, a jJudgment lien created pursuant to subdivision {e} of this
section shail attach to such real property notwithstanding Lhe
exemption provided by Section 69031,



