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Jemorandum 77-16
Subject: Evidence (Evidence of Harket Value of I'roperty)

You will recall that some time ago the Commission considered a
draft of a tentative recommendation relating to evidence of market wvalue
of property. The draft of the tentative recommendation was penerally
satisfactory but the tentative recommendation was to be revised to
reflect various Commission decisions. 1In addition, the Commission
wanted to review the portion of the revised tentative recommendation
relating to the use of the capitalization of hypothetical improvements
approach to valuation.

A copy of the revised tentative recommendation is attached. The
portions you wanted to review are set out on pages 7-9 (preliminary
portion recommending a change in the law to permit use of a capitali-
zation of hypothetical improvements method of waluation in cetrtain
situations) and pages 18-20 {proposed amendment to Section 8319 of the
Fvidence Code to effectuate that recommendation).

The staff requests approval of the attached tentative recommenda-
tion for the purpose of sending it out to interested persons and organi-
zations for review and comment. If you are willing to read and mark
your suggested editorial revisions on all or a portion of the tentative

recommendation, the staff would be grateful for your assistance.

Respectfully submitted,

John 1. DeMoully
Executive Secretary



LETTER OF TRANSMITTAL

The California Law Revision Commission tentatively recommends that
the Evidence Code rules relating to value, damages, and benefits in emi-
nent domain and inverse condemnation cases be revised and extended to
all cases where the market value of property is in issue. A copy of the
tentative recommendation is attached.

This tentative recommendation i3 being distributed to interested
persons and organizations for review and comment. All comments received
will be considered when the Commission determines the recommendation, 1if
any, 1t will submit to the Legislature., The Commission would appreciate
recelving your comments on the tentative recommendation by June 1, 1977.
Comments may be sent to the California Law Fevision Commission, Stanford
Law School, Stanford, California 94305,



TENTATIVE RECOMMENDATION
' relating to -
EVIDENCE OF MARKET VALUE OF PROPERTY

Background
The California Evidence Code provisions relating to value, damages,

and benefits in eminent domaln and inverse condemnatfon tééésl:were en-
‘acted in 1965.2 These provisions were the result of fecommendations of
the California Law Revision Commissioh3 although they were not ultimate-
ly enacted on Commission recommendation. '

The Evidence Code proviaslons relating to value, damapges, and bene-
fits in eminent domain and inverse condemnation cases have been the sub-
Ject of extensive review and comment since their ‘enactment. They have
been- discussed in law review articlesa and treégiéés§5 they have been
conaidered in a national monograph,6 and they have been the subject of a
thorough’ questionnaire distributed among practitioners by the Law Revi-
sion Commission.? | o

The Commission has reviewed the Evidence Code provisions and has
determined that a number of changes are desirable. These changes are

discussed below.

1. Fvid. Code 2§ 310-822,
2. fal. Stats. 1965, Ch, 1151, § 4,

3. See Recommendation and Study Relating to Fvidence in Eminent Dorain
Proceedings, 3 Cal. L. Tevision Fomm'n Reports at A-1 (1960).

4, See, e,g., Carlson, Statutory Rules of Fvidence for Eminent Domain
~ Proceadings, 18 #astings L.J. 143, (1966), “hitaker, Real Property
Valuation in California, 2 VU.S.F. L. Rev. 47 (1967).

3. See, e.g., Matteoni, "Just Compensation,” in Condemnation Practice
in California, §¢ 4.25~4.51, at '57-74 (Cal. Cont. Ed. “ar 1973);
Dankert, ''Condemnatfon Practice HPandbook, in !4 California Real
Ystate Law and Practice, §% 508.01-509.42 (1976): B, Yitkin,
California Evidence §§ 440-447, at 397-405 {24 ed. 1966).

6. See llighway %esearch Board, “ules of Compensability and Valuation
Evidence for Fighway Land Acquisition (1970}

7. The questionnalre results were analyzed in a. consultant 8 report
dateg March 24, 1972 (unpublished).



Application of Evidence Code Provisions

The provisions of the Evidence Code relating to valuation of prop-
erty apply only to eminent domaln and inverse condemnation proceedings.8
Other actilons involving the valuation of property, with a few limited
exceptions,9 are governed by case law. 1£ has been suggested by several
commentators that the eminent ‘domain valuation provisions could be
equally well applied to the other actiona.lcl

The major areas of l1litlgation, other than eminent domain and in-
verse condemnation, where the determination of property value is impor-
tant include property taxation and inheritance ﬁaxatien, breach of
contract of sale of property; fraud fn sale of property, ‘damage or
-1njury to property, and marital dissolution and division of ﬁroperty.

In each of these, areas, the critical determination is .the "market value"

»d

I . :
of the p:ope:ty,l This is aleo the determination in an eminent domain

AT . 1 . R - : intT ]

.3, “nvidence:;éde:'éctidnzﬁih pfevi&es;”"THis article is intended to
provide special. rules of ievidence applicable only to eminent domain
and inverse condemnation proceedings.

”“.fu Qee, 2, Com.‘Code g 9?23, 2?24 (Droof of market price in cases
o ginVOlv ng sale of woods). ‘

10, . In Carlson,_Statutory Rules §£ Evidence for Emipent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 {1966), it was said:

"In any event, the Law Revision Commission and the legislature
should consider legislation making the Evidence Code provi-

;”eions applicable to all actions and special proceedings in-
~volving the valuation of real property.

And in Vhitaker, Real Property Valuation in California, 2 ".S5.F. L.
Rev. 47, 68 (1967), it was sald:

But if the standard value for purposes of eminent domain 1is

the . same as value for purposes of real property taxation and

inheritance taxation, 1o reason appears why the evidentiary

rules for determining value should be limited to eminent
-?Hdﬁain and inverse condemnation cases.

11, See, e.g , Cal. Const., Art, YIII, § 1, and Rev. # Tax. Code §§ 110,
110.5, 401 (use of “fair market value" or "full value” for taxation
_purposes) Rev. & Tax. Code "§ 13311, 13951 (inheritance tax based
on ‘'market value _of propertvl; Civil Code & 3343 (measure of
damages in fraud based on “actual value" of property): Ins. Code
§ 2071 (fire insuramce covers loss to the extent of "'the actual
cash value"” of the property). The cases have uniformly interpreted
these varying standards to mean ''market value.” Sce, e.q., Jef..
ferson Ims. Co. v. Superior Court, 3 Cal.3d 398, 402, 475 P.2d 880,
3482, 90 <Cal. "ptr., €08, 610 (1970) (fire insurance}; Deluz Fomes,
Inc, v. County of San Diege, 45 Cal.2d 546, 561-562, 290 P.2d 544,

-



or inverse condemnation proceeding.l2

The lacklof statutory standards of evidence for the valuation of
‘property 1nLareas other than eminent domain and inverse condemnation has
B creéﬁéd.a ﬁumber of problems. The same basic factual question--the
determination of market value of property~-is. governed by different
fulgé df‘é#ideﬁée depending upon the type of case in which the question
arigga.lB In addition to the inequity created by such a scheme, confu-
VJSipﬁ?aﬁohg appralsers and éttn;neys, as well as among the courts, 1s
generated bﬁ the exiétence of multiple standards.la_ And the lack of
clear statutory stanﬁards in cases where the market value 1ssue is not
frequentiy litigate& poses real problems for the parties and the court.15

One solution aqapted,by the courts has been simply to follow the

statutory evidence rules in cases other than eminent domain and inverse

554 (1955) (property tax): Guild 7ineries & Distilleries v. County
of Fresno, 51 Cal. #op.3d 182, 187, 124 Cal. 7ptr, 96, 99 (1975)
{property tax); T'nion 0il Jo. v. County of Ventura, 41 Cal. App.3d
432, 436, 116 nal. Rptr. 13, 16 (1974) (property tax): Campbell
Chain Co. v, County of Alameda, 12 Cal. ‘op.34 248, 253, 90 fal.
Rptr. 501, 504 (15%79) '(property tax): Fstate of Powell, 132 Cal.
App, 24 421, 429, 282 P.2d 1483, 168 (19255) (inheritance tax):
Bagdasarin v. Gragnmon, 31 Cal.2d 744, 752-753, 192 P.2d4 935, 240
(1948) (fraud damages); Pepper v. Underwood, 48 Cal. App.3d 603,
706 n.7, 122 Cal. %ptrsy 343, 34% n.7 (1975) (fraud damages).

12, I.g., Code Civ, Troc, 7 1263.310 {measure of compensation in emi-
nent domain is “falr market value™ of property).

13, 3ee Carlson, Statutory Rules of Evidence for Eminent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 (19€6).

14, See id.

'15. See, e.3., In re !larriage of Folb, 53 Cal. App.3d 362, 863, 126

Cal. Tptr. 306, 310 (1975):

We recognize that section 4800, subdivision (a) of the Family
Law Act requires an equal division of community property, and

that the trial court, therefore, is required to make specific
findings concerning the nature and value of all assets of the
partieés before the court. . . . ‘“leither the Family Law Act,
nor the decisional law of this state relating to coumnunity-

~ property division, offers any particular guildance as to how

- the value of a disputed real property asset should be ascer-
tained.



16
condemnation. In the case of In re Marriage of Folb,17 for example,

the court was confronted with the factual question of the value of a
-particular agset involved in a community propetty division. In the ab~
- Bence of applicable statutory and decisional rules of evidence, the
court--sgught guidance from the Evidence Code provisions and the condem-
nation cases construing t:'nem.]’8
The Law Revision Commission recommends that the Evidence Code rules
applicable to eminent domain and inverse condemnation cases be extended
~to include;all.cases not now covered by statute where there 1Is an issue

of the "market vajue!' (or its equivalent) of property. The Evidence

-+ Code rules are sufficiently general in scope, and sufficiently liberal

in thelr admission of all recognized valuation technlques, to justify
their use in all areas fdentified by the Commission.
Broad application of the statutory evidence rules will to some

extent change existing case law‘lg However, the courts have applied

—

16, This haa been suggested in Farlson, Statutory Rules of Evidence for
tminent Domein Proceedings, 18 “agtings L.J. 143, 144 (1967): It

may well be that the trial and appellate courts will want uniform-

ity and may well follow the new evidence rules for all cases in-
volving the valuyation of real property.’

17. 53 Cal. 4pp.3d 862, 126 Cal. Rptr. 306 (1°75).

18. See In re Marriage of Folb, 53 Cal. App.3d 862, 868-871, 126 <al.
Tptr. 306, 310-312 (1975). The court ultimately held some of the
Evidence Code provisions mot controlling in .a marital dissolution
case. . Id. at 871, 12¢ €al. Tptr. at 312,

19. TFor example, the value of property in eminent domain and inverse
condemnation cases may be shown only by opinion testimony of expert
witnesses or of the owmer of the propertv. =Evid. Code § £13,
Evidence of sales of the subject property or of comparable sales is
admissible on direct examinatrion but only for the purpose of ax~
plaining the witness' opinion. See FEvid. Code 3% 3815, 316; Zarl-
son, Statutory Rules of Evidence for Eminent Domain Proceedings, 18
Hastings L.J. 143, 149 (1966). Thus, after hearing such eviderce,
the jury is instructed to consider it “only for the limited pur-
pose” of enabling it “to understand and weigh the testimony of the

witnesses as to their opinion of value and to return a verdict
within the range of the expert opiniOns of value. PAFI 11.80 (1775
Tev.).

On the other hand, existing laW'applicablp to other than
eminent domain and inverse condemmation cases permits a verdict

based on a comparable sale even though the verdlct 1s outside the
range of the expert opinion of value. See Toreman & Clark Corp. v.

1
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many of the baslic principles applicable to eminent domain rases in the
‘other areas where valuatlon 1s important, particularly 1in property
taxation and inheritance taxation,zo and the benefit of eliminating the
exlsting uncertaiﬂty by having a uniform set of :ﬁles_of evidence appli-
cable to all property valuations far outwéighs.aﬁ§Jinconvenience of

minor changes in exlsting case law rules.

‘Fallon, 3 Cal.3d 875, 386, 479 P.2d 362, 369, 92 Cal, “ptr. 162,
169 (1971); In re Marriage of Folb, 53 Cal. App.3d 362, 871, 126
Cal. ®ptr. 306, 312 (19753). The application of the evidentiary
rules of Evidence Code Sections 810-822 to all cases where the
value of property is in issue (eXcept-icases already covered by
statute-—see Com. Code 55 2723-2724) would apply the rule of lim~
ited admissibility of sales data to such cases and would thus
change the rule of Foreman # Clark Corp. v. Tallon, supra, in re
‘farriage of Folb, supra, and similar cases.

20. See Vhitaker, Peal Property Valuation in California, ? T.5.F. L.
Rev., 47, 101 (1967).




Testimony by Owner

Although generally the value of'property”ﬁay be shown only by the
opinicn of an expert witness, Evidence Code Section 813 permits the
owner of property to give an opinion as to its value. This provision
should be revised to make clear that not only the fee owrder, but the
owner of any compensable interest in the property, may testify as to its
value. This is important in eminent domain proceedings sinbe, in a
bifurcated trial, the owner of an interest in the property may find it
necessary to testify as to the value of the entire property 1in order to

" establish the value of his interest.21

The right qf_the owner t& glve an opinion .as to the value of prop-
erty has been construed to refer only to natural persons. Where the
owﬁer is a corporation, for instaﬁce, a corporate representative may not
testify unless he 1s otherwise gualified as an expert.22 This rule
should be changed. Where the property is owned by a corporation, part-
nership, or unincorporated association, ;ﬁ of ficer, employee, or partner
designated by the owner should be permitted to give an opinion of the
value of the property if the designee is knowledgeable as to the char-
acter and use of the property.23 This will enable the small organiza-
tion to give adequate testimony as to the value of its property in cases

where 1t might not be able to afford the cost of an expert.

Admissibility of Comparable Sales

A witness may, in appropriate cases, rely on sales of comparable
properties as a basis for an opinion of the value of property.za Ex~
perience under this rule reveals that the requirement of comparability
has been too narrowly construed by some courts so that sales of compa-
rable properties that could be fairly considered as shedding light on

the value of the property being valued have been ruled Iinadmissible.

?1. See Code Tiv. Proc. 3 1260.220 (procadure where there are divided
interests},

22, L.g., City of Pleasant Mill v. First ‘aptist Church, 1 Cal. App.3d
384, 411-412, 52 Cal, Tptr. 1, 19 (1969).

23. Section 1103(a){3) of the Umniform Fminent "omain Code contains a
similar provision.

24, Twvid. Code § 816.



The Commission recommends that the courts be encouraged to permit
an expert witness wide discretion in the selection of sales., It is
_Vbetter to have all relevant evidence avallable to the trier of fact than
to have insufficient evidence. The degree of comparability of a sale
should affect the welght, rather than the admissibility, of evidence of
the sale.25 To this end, the right of full cross—examination concerning

comparable sales should.be preserved.

Capitalization of Income

A witness may, in appropriate cases, rely on the capitalized value
of the met rental wvalue attributable to the property as improved with
existing improvements as a basis for an opinion of the value of the
property.26 In many cases, however, the property may not be improved
for its highest and best use so that use of a capltalization of income
technlque does not yleld an accurate estimate of market value. In mest
cases, this drawback 1s surmountable since there are usually other more
reliable valuation techniques avallable, notably use of market data
{comparable sales). However, in some cases, there may be no no adequate
market data upon which an opinion as to the value of the property may be
based. Thils 1s particularly true in case of special use or special
purpose properties.

The capitalization of the reasonable net rental 1income that would
be attributable to the land 1f it were improved for its highest and best
use, even though it is not presently sc improved, should be permitted in
cases where the court determines that there 1s no adequate market data
(comparable sales}. This would provide a limited exception to the
geﬁeral rule of Eﬁidénce Code Section 819 which permits use of the
capitalization of income approach only for the land and the exlsting

improvements thereon.

25, Of course, if the expert witness refers to sales which are too
- remote, they are subject to a motion to strike and the iury should
be instructed to disregard them. S

26, Evid. Code I 819.



Under the reccmmended valuotion appreach, the expert witness will
" be permitted to take into account in formulating his opinion a capitali-
zation of {ncome analysis based on the reasonable net rental value of
the land as lmproved by the hypothetical improvement that woﬁid be
required to be constructed to permit the property to be deﬁoted to its
highest and best use. Such an analysis could, for example, involve a
determination of the reasonable net rental value of the property as
improved by the hypothetical 1lmprovement, the apportionment of the
reasonable net rental value so determined between the land and the
hypothetical improvement and the capitalization of the reascnable net
rental value apportioned to the land.

There will be a number of restrictions on the use of the wvaluation
approachi described above. Before the new valuation approach may be
used, the recommended legislation requires a court determinatiom that
:there "1s no adequate market date described in Section 816 [comparable
sales] upon-which an opinion may be based as to the value of the prop-
erty for the highest and best use for which the property 1s reasonably
adaptable and available.” Hence, the use of the valuation approach 1is

limited to cases where the court first determines that there are no

adequate comparable sales; 1f there is adequate market data to permit
valuation, the capitalization of hypothetical improvements approach may
not be used. The recommended legislation also requires that the highest
-and best use be ome that the court determines is a use for which the

property 'is reasonably adaptable and available” and limits the use of

the valuation approach to cases where ‘''relevant to the determination of
the value of the property." The new valuation approach is‘ﬁhus limited
-to cases where that type of approach to veluation wouldibe.takgn into
consider#tion in determining the price at wﬂich'to purchése‘and sell the
property by a willing purchaser and a willing seller, dealing with each
_other'ﬁith_fﬁll kncwledge of ail the uses and purposes for which the
ﬁroperty ié reasonably adaptable and available. The use of the new
valuation approach is further limited by the general requirement stated

1n Evidence Code Section 814 that the matter upon which the expert's



opinion is based be "of a type that reasonably may be relled upon by an
expert in forming an opinion as to the value of the property.' These
limitations require the court to restrict the use of the new valuation
approach to appropriate cases and to deny 1ts use where based on un-
reallstic or highly speculative assumptioms.

Under the recommended legislation, the new valuation approach is
permitted only if the witness is an "expert' witness so that the data
will be presented with the ald of analysils and explanation by an expert

valuation witness.

Admissibility of Unpaid Taxes

Evidence Code Section 822{c) permlits consideration of "actual or
estimated taxes” for the purpose of capitalization of Income. However,
Revenue and Taxation Code Section 4986(b) prohiblts mention of "the
amount of the taxes which may be due on the property.” The relationship
between these two provislons has caused some confuslon in practice.

The appnarent conflict between the two provisions is resclved by ob-
serving that the levenue and Taxation Code provision relates only to
mention of unpaid taxes.2’ The Comuission believes that this distinc-
tion should be made clear, however, hy relocating the taxation provision
in the Fvidence Code. The language of evenus and Taxation Code Section

4986 (b) concerning mistrial should be deleted.>’®

The zeneral rule will
thus apply, which gives the court discretion to declare a mistrial when
evidence has been presented which is inadmissible, highly prejudicial,

and cannct be corrected by an admonition to the jury.2

27. See Carlsonm, Statutory Rules of Evidence for Eminent DNomain Pro-
ceedings, 18 llastings L.J. 143, 157 (1966).

27a. The Commission plans to devete further study to the simplification
of the structure of Nevenue and Taxation Code Section 4936.

28. See Volford & Endicott, 'Motions During Trial" im California Civil
Procedure During Trial, 5§ 15.61-15.63, at 372-373 {Cal. Cont. Ed.
Bar 1960): & B. Witkin, California Procedure, Trial i 130, at 2054
{(2d ed. 1971},




The ividence Code provision should also be amended to male clear
that it is inapplicable in cases where the ultimate issue is the as-

 sessed valuation of property.

Adinissibility of Sale or Exchange

It is improper for a valuation witness to give an opinion as to the
value of property other than that heing valued.29 A particular applica~
tion of this rule 1s to trades or exchanges involving the property being
valued since a determination of the value of the property depends in
part upon the value of the property for which it is traded or exchanged.Bﬂ
The Commission recommends that the statute make clear fhat'transactions
involving the trade or exchange of property are not a proper basis for

an opinion as to the wvalue of the‘prOperty.gl

The Commission's recommendations would be effectuated by enactment

of the followving measure:

29, Tvid. Code % 222(d).

" 30. See People v, “eardon, &4 Cal.3d 507, 515-516, 433 P,2d 20, 26, 93
Cal. 2ptr. 152, 858 (1%71).

31, Section 1113(3) of the Uniform "minent Nomain Code contains a
similar provision.

-10-



10/153
An act to amend the title of Article 2 (commencing with Section
£10) of Chapter 1 of Division 7, and to amend “zctions 210, 811, 212,
513, %16, 817, 819, and 522 of the Tvidence Code, and to amend Section
4986 of the Revenue and Taxation Céde, relating to evidence in the

valuation of pfoperty.

The people of the State of California do enact as follows:

Evidence Code §§ 810-822 Title (amended)

SECTION 1, The title of Article 2 {commencing with Section 310) of
Chapter 1 of Division 7 of the TLvidence Code is amended to read:
Article 2. Yalue, Damages, and Benefits in Eminent Domain

and Ipverse Condempation Cases Evidencé of

Market Value of Property

10/159

Evidence Code § 810 (amended)

SEC. 2. Section %10 of the Tvidence Code is amended to read:
310, This article 1s intended to provide special rules of evidence
applicable enty o emivent domain snd inverse condemnatiorn procecdinsss

to any action in vhich the value of property is to le ascertained.

Comment, Section 810 is amended to remove the limitation on ap-
plication of this article to eminent domain and inverse condemnation
proceedings. This article applies to any action or proceeding in which
the "value of property” is to be determined. See Section 811 and Com-
ment thereto ("value of property’ defined). See also Sections 105 and
120 ("action” includes action or proceeding). It should be noted,

however, that—--where a particular provision requires a special rule

relating to value-~the special rule prevails over this article. Gee,

e.p., Com. Code G5 2723, 2724,
-11-



10/160
7 81l {amended)

n

Evidence Code

SEC. 3. Gection 811 of the Fvidence Code is amended to read:

$11. As used in this article, “value of property"” means #he smeunt
of Jiusk eompensasions te be asseertained under Seetion 19 of Astiete I
ef the Staee Gonstitusion and the ameunt ef walwes damsges snd benefies

o [ 3

to be ascestained under Artieles 4 {commenecinz —ieth ~eetdesn 1243:3393
hr 4

and 5 <eempeneing vith Seetten IR63T4I0> of Ghepter § ef Title F ef

Pere 3 of the Sede ef Sivil Freeedurer market value of proverty or its

eguivalent.

Comment. Section 811 is amended to broaden the application of this
article to all cases where a market value standard is used. These cases
include, but are not limited to, the following:

(1) Fwinent domain proceedings. fSee, e.g., Code Civ. Proc. & 12563.319
(neasure of compensation is fair market wvalue of property taken).

(2) Property taxation. 5ee, e.g., Cal. Const., Art. XIII, % 1, and
Rev. & Tax, Code %% 110, 110,5, 401 (property assessment and taxatlon
hased on fair market value or full value).

{3) Inheritance taxation. Sce, e.p., Rev. & Tax. Code I§ 12311,
13951 (property taxed on basis of market value).

~ {#) Breach of contract of sale. See, e.g., Com., Code 5% 2708, 2713
{measure of damages for nonacceptance or repudiapipn is based on market
pficé).' It sﬁould be noted that, where a particular provision requires
~a special rule relating to proof of value, the special rule prevails
over this article. See, e.g., Com. Code §§ 2723, 2724,

{5) Fraud in the purchase; shle, or exchange of property. fee,
e.8., Civil Code °§ 3343 (measure of damages based on actual value of
property).

(&) Other cases in which no statutory standard of_market value or
its equivalent is prescribed but in which the éourt is required to make

a determination of market value, such as cases involving damage to



property, sale of property, marital dissolution proceedings, or other
valuation or appraisal of property.

It should be noted that this article applies only where the market
value or its equivalent of property is to be determined. In cases in-
volving some other standard of value, the rules provided iIn this article

are not made applicable by statute.

10/161

Zvidence Code § 212 (amended)

SEC. 4. ”Secfion 312 of the Evidence fLode is amended to read:

312. This artiecle 1s not intended to alter or change the existing
substantive law, whether statutory or decisional, interpretiﬁg Diyge
compensatdonl as used i Séetiea 9 of Awvtdele I of the State Sensei-
tutiop or the terms “fair market walue,. “cdamage.” or lhepefir! as used
in Aredeles 4 {eommeneins with Seetdion 1264+318) snd 5 {oommepedns wieh

Septson 1263-4183 of Chapter § of Fitde 7 ef Part 3 of £he Gode of

Sévil Preeedurer the meaning of 'market value' or its equivalent,

Comment. Section 312 is amended to make clear that nothing In this
article affects the substantive meaning given the term “narket value"
{as used, for example, in the statutes relating to inhéritancé taxation)
or ecquivalent terms such as ‘market price” '(breach of contract of sale),
‘actual value (fraud in a transaction), full value" (property taxa-
tion), “fair market value" {property taxation, eminent domain), or "just

compensation,’ "damage,” or benefit" {eminént domain).

10/162
Fvidence Code § 813 (amended) |

SEC. 5. Section 813 of the Fvidence Code is amended to read:
313, (a}) The value of property may be shown only by opinion of:

{1) Witnesses qualified to express such opinions; amd

-13-



(2) The owner of anvy right, title, or interest in the property e=

prese=ty interest heing waltwed- valued; and

(3} An officer, employee, or partner designated Ly a corporation,

partnership, or unincorporated association claiming any right, title, or

interest in the property being valued if such person is knowledgeable as

to the character and use of the property.

{b) Nothing in this section prohibits a view of the property being
valued or the admission of any other admissible evidence {(including but
not limited to evidence as to the nature and condition of the property
and, in an eminent domain proceeding, the character of the improvement
proposed to be constructed by the nlaintiff) for the limited purpose of
enabling the court, jury, 6r referee to understand and weigh the testi-
mony given under subdivision (a): and such evidence, except evidence of
the character of the improvement proposed to be constructed by the
nlaintiff in an eminent domain proceeding, is subject to impeachment and

rebuttal.

Comment. Section 813{a)(?) is amended to make clear fhat not only
the fee owmer of the property, but any ﬁerson having a compensable
interest in the property, may testify as to the walue of the property or
his interest therein. Cf. Code Civ. Proc. $§ 1235.170 {“property”
define&), 1263.010 (right to compensation). This is consistent with
Code of ivil Procedure Section 1260,220 (procedure where there are
divided interests).

_ Paragraph (3} is added to Section 513(a) to make clear that, vhere
a corporation, partnership, or unincorporated association owns Property

being. valued, a designated officer, employee, or partner who is hknowl-
edpeable as to the character and use of the property may testify to his

opinion of its wvalue as an owner, notwithstanding any contrary implica-
tions in City of Pleasant 1ill v. First Baptist Church, I Cal. Apn.3d
384, B2 Cal. Tptr. 1 (196%9). ’'lothing in paragraph (3) affects the

authority of the c¢ourt to limit the number of expert witnesses to he
- called by any party {(see Section 723) or to limit cumulative evidence

(see Section 352}.

- 1-



19/163

Lvidence Code § 16  (amended)

SEC. 6. Section 316 of the Fvidence Code 1s amended to read:

316, (a) "Men relevant to the determination of the wvalue of prop-
erty, a witness may take into account as a basis for h#s an opinion the
price and other terms and circumstances of any sale or contract to sell
and purchase comparable property 1if the sale or contract wras freely made
in good faith within a reasonable time before or after the date of
valuation.

{b) In order to be considered comparable, the saie or contract must
have been made sufficiently ncar in time to the date of valuation, and
the property sold must be located sufficiently near the property being
valued, and must be sufficiently alike in respect to character, size,
situation, usability, and improvements, to make it clear thét the prop-
erty sold and the property ﬁeing valued are comparable in wvalue and that

the price realized for the property sold may be fairly considered as

shedding light on the value of the property being valued.

{c) The provisions of this section shall e liberally construed to

the end that an expert witness is nermitted a wide iscretion in the

selection of compargble sales. Nothing in this section affects elther

(1) the right of the court in its discretion to limit the number of

sales used by a witness or (2) the right fully to cross—examine the

witness concerning the sales.

Comment. . Subdivision (c) 1is added to Section 816 to incorporate a
policy of liberal admissibility of sales on the theory that an error of

exclusion is more likely to be prejudicial than an error of admission.
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This policy applies only to expert witnesses. Tt is not intended to
limit the court's discretion in placing a reasonable limitation upon the
number of sales that may be admissible for any appraisal purpose so as
to avoid the cumulative effect of such testimony. or does it affect
the right of liberal cross-examination granted in Section 721. ‘Yowever,
the right of cross-cxamination may not be used as a means of placing
improper matters before the trier of fact. 'hile subdivision (c)} adopts
a policy of liberality in the admissibility of comparable sales, this
nolicy is subjeet to the basic standard of comparability set out in sub-
division (b).

It should be noted that existence of project enhancement or blight
on comparable sales does not necessarily affect their relevance under

=

this section. See Code Civ. Proc. 1263.330 (changes in property value
due to imminence of project); ity of Los Angeles v. Retlaw Enterprises,
Inc., 16 Cal.3d 473, 479-483, 546 P.2d4 1380, 1383-1387, 128 Cal., "ntr.

436, 439-443 (1976).

10/164

HEvidence Code § 517 {technical amendment)

SEC. 7. Section 817 of the Evidence Code is amended to read:

©17. (a)} Wken Subject to subdivision (b), vhen relevant to the

determination of the value of property, a witness may take into account
as a basis for k4s an opinion the rent reserved and other terms and cir-
cumstances of any lease which included the property or property interest
being valued or any part thereof which was in effect within a reasonable
time before or after the date of valuation.

(b) A witness may take into account a lease providing for a rental
fixed by a percentage or other measurable portion of gross sales or
eross lncome from a business conducted on the leased property only for
the purpose of arriving at ks an opinion as to the reasonable net
rental value attfibutébié.to the property or property interest being

valued as provided in Section 81% or determining the value of a lecase-~

hold interest. -16-



Comment. Section 817 is amended to make clear that subdivision (b)
is a limitation on subdivision fa). It should be noted that Section 217
applies only to the determination of the value of property and not to
such matters as loss of soodwill since the determination of loss of
goodwill does not entail a determination of "market wvalue.” See “oction

311 and Comment thereto; Code Civ. Troc. 9 1263.510 and Comment thereto.

068/367

Evidence Code | 319 (amended)

%19,  {(a) Vhen relevant to the determination e¢f the value of prop-
arty, a vitness may take into account as a basis for his an opinion the
capitaliééd ﬁalue of the reasonable ﬁet.rentél value aftriﬁgfable to the
land and existing.improvements thereon (as distinguished from the
" ¢capitalized value of the income or profits attributable to the business

conducted thereon).

(k) When relevant to the determination of the value of property, an

expert witness may take into account as 2 hasis for an opinion the

capitalized value of the reasonable net rental wvalue that would he at-

tributable to the land if the property were improved so that it could be

used for the highest and hest use for vhich it is reasonably adaptable

and_available; bﬁt this subdivision applies only if the courtldetermines

that both of the following requirements are met:

{1) The land and the existing improvements thereon, if any, de not

permit use of the property for the highest znd hest use for which the

property is reasonably adaptable and available.

(2) There is no adequate market data described in Section 316 upon

which an opinion may be based as to the value of the prope;ty_for the

.bighest and best use for which the property is reasonagbly adaptable and

available. ' '
e e _ 17__



Corment. Subdivision (b) is added to “ection 819 to permit the
capltalization of the reasonable net rental income that would he attrib-
utable to the land if it were improved for 1ts highest and hest use,
even though it is not presently so improved, in a case where the court
determines that there are no adequate comparabhle sales (Section 814)
upon which an opinion as to the value of the property may be hased.
Subdivision (b) provides a linmited exception to the general rule stated
in subdivision (a), which permits use of the capitalization of income
approach only for the land and the existing improvements thereon.

If the court makes the requisite findings set forth in paragraphs
(1) and (?) of subdivision (b), the expert valuation witness is permit-—
ted to take into account In formulating his opinion 2 capitalization of
income analysis based on the reasonable net rental value of the land as
improved by the hypothetical improvement that would he reguired to be
constructed to permit the property to be devoted to its highest and best
use. Such an analysis could, for example, involve a determination of
the reasonable net rental value of the property as improved by the hypo-
thetical improvement, the apportiomnment of the reasonable net rental
value so determined between the land and the hypothetical improvenent,
and the capitalization of the reasonable net rental value apportioned to
the land. '

There are a number of restrictions on the use of the valuation ap-
proach described in subdivision ()., The highest and best use must be
one for which the property is reasonably adaptable and available and the
valuation approach must be "relevant to the determination of the value
of property.” The use of subdivision (b) is thus limited to cases where
that approach to valuation would be taken into comsideration in deter-
mining the price at which to purchase and sell the property by a willing
purchaser and a willing seller, dealing with each other with full know-
ledge of all the uses and purposes for which the property is reasonably
adaptable and available. Subdivision (b) is further limited by the
requirement stated in Section 314 that the matter upon which the ex~
ﬁért's opinion is based be "of a type that reasonably may be relied upen
by an expert in forming an opinion as to the value of the property.”
These limitations require .the court to restrict the use of the valuation

approach described in subdivision (b) to appropriate cases,
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Subdivision (1.) requires that the witness he an “expert” sritness so
that the data vill be presented with the aid of analysis and explanation
by an expert valuation witness. 1In additien, the data 1is presented to
the trier of fact only for the limited purvose of enalbling the trier of
fact to understand the basis for the opinion of the witness and to

determine the welght to be given to the opinion. Sce Ssction 813,

10/166

fvidence Code § 522 (amended)

SEC, %. Section 322 of the Tvidence fode is amended to read:

422, “'otwithstanding the provisions of Scctions 814 to 221, the
following matter is inadmissible as evidence and is not a proper basis
for an opinion as to the value of nroperty:

(a)} The price or other terms and circumstances of an'acﬁuisition of
property or a property Interest if the acquisition was for a public use
for which the property could have heen takén by eminent domain.

(b} The price at which an offer or option to purchase or lease the
prope¥ty or property interest being valued or any other property was
made, or the price at vhich such property was optioned, 6ff¢red, or
1isfed for sale or lease, except that an option, offer, or 1isting may
be introduced by a party as an admission of another party to the pro-
céeding; but nbthing in this subdivision permits an admission to be used
as‘di¥ect evi&eﬁce upon any matter that may be shown only by opinion
evidence under Section 813.

{(c) The value of any propefty or propefty interest as assessed for

taxation su¥pesesy purposes or the amount of taxes vhich may be dJue on

the property, but nothing in this subdivision pfbhihifs the considera-

tion of actual or estimated taxes for the purpose of determining the

~19-



reasonabhle net rental walue attributable to the property or property

interest being valued. This subdivision does not apply in 2n action to

ascertain the value of property as assessed for taxation ~urposes.

{d) An opinion as to the value of any property or property interest
other than that being valued.

(=) The influence upon the value of the property or property in-
terest being valued of any noncompensable items of value, damage, or
injury.

(f) The capitalized value of the income or rental from any property
or property interest other than that being wvalued. |

{n) A transaction involving the trade or ecxchange of any »roperty

including the property being valued.

Comment. Subdivision (e} of Section 322 is amended to incorporate
a provision formerly found in Revenue and Taxation Code Section 4736 and
to make clear that it does not apply in tax assessment cases.

Subdivision (g) is added to Sesction 822 to make clear that trans-
actions involving a trade or exchange of property are not a proper hasis
for an opinion since use of such transactions requires valuation of
property other than the property being valued. %ee subdivision (d):
Pecple v. Reérdan, 4 Cal.3d 507, 515-516, 483 P.2d 20, 26, 93 Cal. "ptrr.
852, 858 (1971). It should be noted, however, that subdivision (d) -loes

not prohibit a witness from testifying to adjustments made 1n sales of

comparable property used as a basis for his opindon. ilerced Irrigation

District v. Woolstenhulme, 4 Cal.3d 478, 501-503, 483 I.2d I, 16-17, 33
cal. Rptr. 833, 843-849 (1971).

Section 822 does not prohibit cross-examination of a witness on any

matter precluded from admission as evidence if such crogs-—examination is
for the limited purpose of determining whether a witness based his
opinion in whole or in part on matter that is not a proper basis for an

opinion; such eross—examination may not, however, serve as a means of
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placing iwproper matters before the trier of fact. See Evid. Code

38 721, 802, 803.

17/168

nevenue & Taxation Code § 4986 (amended)

SEC. 10. GSection 4986 of the Mevenue and Taxation Code 1s amended
to read:

4986, (a) All or any portion of any tax, penalty, or costs, here-
tofore or hereafter levied, may, on satisfactory proof, bhe canceled hy
the auditor on order of the board of supervisors with the written con-
sent of the county legal adviser 1f it was levied or charged:

(1) tore than once.

(2} Erroneously or illegally.

{3) On the canceled portion of an assessment that has heen de-
creased pursuant to a correction authorized by Article 1 {commencing
with Section 4876) of Chapter 2 of this part.

(4) On property which did not exist on the lien date.

{5) On property annexed after the lien date by the public entity
otming it.

{6) On property acquired prior to September 18, 1939, by the Imited
States of America, the state, or by any county, city, school district or
other political subdivision and which, because of such public ownership,
became not subject to sale for delinquent taxes,

(b) On property acquired after the lien date by the United States
of America, if such proverty upon such acquisition becomes exempt from
taxation under the laws of the {Inited States, or by the state or by any

county, city, school district or other public entity, and bécause of
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such public ownership hecomes not subject to sale for delinquent taxes,
no cancellation shall be made in respect of all or any portion of any
such unpald tax, or penalties or costs, but such tax, together with such
renalties and costs as mav have accrued thereon while on the secured
roll, shall be paid throush escrow at the close of escrow or, if unpaid
for any reason, they shall be collected like any other taxes on the
unsecured roll. If unpaid at the time set for the sale of property on
the secured roll to the state, they shall be transferred to the un~
secured roll pursuant to Section 2921.5, and collection therecf shall be
made and had as provided therein, except that the statute of limitations
on any sult brought to collect such taxes and penalties shall comnence
to run from the date of transfer of such taxes, penalties and costs to
the unsecured roll, which date shall be entered on the unsecured roll by
the auditor opposite the name of the assessee at the time such transfer
is made. The foregoing tell of the statute of limitations shall apply
retroactively to all such unpaid taxes and penalties so transferred, the
delinquent dates of which are prior to the effective date of the amend-
ment of this section at the 1959 Negular Cession.

If any property desecribed in this subdivision is acquired by a
negatia;ed purchase and sale, gift, devise, or eminent domain proceeding
after the lien date but prior to the commencement of the fiscal year for
which current taxes are a liem on the property, the amount of such cur-
rent taxes shall be canceled and neithe;rthe nerson from whom the prop-
erty was acguired nor the public entity shall be liable for the payment
of such taxes. If, however, the property is so acquired after the com-

nencement of the fiscal year for vhich the current taxes are a lien on
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the property, that portiom only of such current taxes, together with any
allocable penalties and costs thereon, which are properly allocable to
that part of the fiscal year which ends on the day before the date of
acquisition of the property shall he paid through escrov at the close of
escrow, or if unpaild for any reason, they 5 shall be transferred to the
unsecurad roll pursuant to Section 2921.5 and shall be collectible from
the person from whom the property was acquired.' The portion of such
taxes, together with any penaliies and costs thereon, which are alloca-
ble to that part of the fiscal year vhich begiﬁs on the date of the
acquisition of the property, shall be canceled and shall not be collect-
ible either from the person from whom the property was acquired nor from
the public entity.

In no event shall any transfer of unpaild taxes, pemalties or costs
be made with respect to property which has been tax deeded to the state
for delinquency.

For purposes of this subdivision, if proceedings for acquisition of
the property by eminent domain have not heen commenced, the date of ac-
quisition shall be the date that the conveyance 18 recorded in the name
of the public entity or the date of actual possession by the public
entity, whiéhever js.earlier. If proceedings to acquiré thé propetty by
eminent domailn have been commenced and an order ef immediate pogaecssien

for possession prior to judgment obtained prior to acquisition of the

property by deed, the date of acquisition shall bhe the date upon or
after which the plaintiff may take possession as authorized by saen

the order ef immediate possesstens for possession prior to judpment.
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The aubiert of the ameunt of the taxes which may be due onm the
property aball nos be censidered relevant en any £9sue in the eordem-
wation getieny gad the mentien of sadd subdeet; either on the wedr dire
examination of Juperss er durime the examinotdien of witpneaszes; a2 as a
part of the eourtls inseruetions o the dury; e¥ ir arpument of seusselr
er otherviser shall eonstibute srvewnds for a mistfiai in any guel aesion-

o cancellation under paragraph (2) of subdivision (a) of this
gsection shall be made iiu respect of all or any portion of any tax, or
penalties or costs attached thereto, collectible by county'officers on
behalf of a municipal corporation without the written consent of the
city attorney or other officer desisnated by the city council unless the
city eouncll, by resclution filed with the board of supervisors, has
authorized the cancellation by county officers. The resolution shall
remain effective until rescinded by the city council., For the purpose
of this section and Section 4986.%9, the date of possession shall be the
date after which the plaintiff may take possession as authorized hy
" order of the court or as authorized by a declaration of taking.

Comment. The portion of Section 4986 that related to menticn of
the amount of taxes which may be due on the property is superseded by
Evidence Code Section 822(c). Otrher technical changes conform the

language of Section 4986 to that used in the Eminent Domain Law {Code
Civ. Proc., %§ 1230.010-1273.050),
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