#T7 11/2k/76
Memorandum 76-103
Subject: Study 77 - Nonprofit Corporations (Preliminary Part of
Recommendation)

Attached to this memorandum is a redrafted vzrsion of the pre-
liminary part of the recommendation relating to nonprofit corperations,
ravigad to r=flect the changes made by the Comission in the tentative
recommendation. Also atitached as Exhibit 1 (pink) is & proposed sum-
nary of the recommendation.

Please review the recommendation and summary, and mark any editorial
hanges you may have, to return to the staff at the December meeting.
The staff will, in addition, make a review of the recommendation and
summary when it completes the process of redrafting the entire statute,

to assure accuracy.

Regpectfully submitted,

Nathanisl Sterling
Assistant Executive Sscretary
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SUMMARY OF RECOMMENDATTION

The major purpose of this recammendation iz to propose & new noi-
érofit cﬁfporatidﬁ law that is in&ependént'of tﬁe business corporation
iaw and coﬁplete in itself. The recommendation is based on the existing
- Géner&l NéﬁpfofiffCofﬁBféﬁion Law and, to a large extent, represents an
adaptation of the new business corporation law. One objective of the
draft is to provide a simple statute applicable to gll types of nonprofit
corporations with a few special provisioqs relating to ld#gétédfporations
or charitablé-céfporafions where'neceSSary. To ﬁhis eqd,.the draft is
designed to:give_greatest flexibility to nonprqfit corpor#tioﬁs to provide
by articles or bylaws the étructuré most app;cpriate for‘them. The rec-
gnmendation also preserves existing law and validates prg;ent ﬁractices
to the extent possiﬁle but élso makeé a number of changés in nonprofit
corporation law, some of the the more significanf of whiéh are summarized

below.

Many of the formalities sgrroqnding inqqrppration of‘a nonprofit
corporation serve no purpose. The incorporation process is greatly

simplified.

Corporate Powers

. There is some uncertainty over the axtent to which a nonprofit cor-
pofation can conduct profit-making business activities. The recommenda-

tion makes clear that a nonprofit corporation may engage in business
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activities to the same =xtent as any other corporation, subject to the limi-
tation that any profits be applied to the corporate purposes and not dis-

tributed to members.-

7 Chgrifable Corpprations

o To assist the office of the Attorney General iq enforcement of its super-
’._?iscry dutlies over chﬁritable corporations.and charitable trqsts, notice re-
quiremepts are imposed pnfchar?tg?;e corporatioﬁs ip tﬁe-casg of major cor-

porate actions.

Corporate Elections

In order to assure adequate membership control over management, nonprofit
corﬁoratioﬁs are required to employ fair election procedures. Among the
specific reqoirements ars that members be afforded a reasonable cpportunity
' to nominate candidates, that candidates have a reasonable copportunity to
communicate with the members, and that proxiéb be golicited for all candie-

dates on an equal basis.

Multiple Boards of Directors

Many nonprofit corporations have honorary or advisory beards or divide
the corporate authority among several boards. This arrangement is validated
provided that there 'is a single maneging board having'éll the residual au-
thority of the nonprofit corporation. The liability of each board is limited

to the matters delegated to it.

" Duty of Care of Directors

"Phe duty of care of directors of a nonprofit corporation is the same as

the duty of caré of dirfectors of a business corporation;'xThé.recommendation
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do=2s not attempt to codify the additional duty of care in the management of
chariteble assets; this matter 1s left to continued case development. Pro-
vision is made for delegation of investment duties to an institutional
trustes.- Notwithstanding the gensral duties of care, a direcﬁor is exon-
erated from liability for acts reascnably necessary to effectuate the cor-
-porate purposes of & charitable corporation or the conditions of a charitable

| trust.

Qfficers
Existing law requires that different persons hold the offices of presi-
dent and secretary. The recommendation permits any offices to be. held by

one person.

Indemnification of Corporate Agents
The rules relating tq_indemnification of corporate agents are liberalized

in the same manner as the new business corporation law.

Memberships

-_1 E?isting law limits member§hips to one per member. The recommendation
authorizes multiple membershipgﬁ.it also makes clear the authority for group
memberships and memberships held by nennatural persons. Notice and an op-
portunity to be heard are required prior to expulsion of members. And a
procedure for resignétioﬁ oflmemﬁers is provided in the absence of a pro-

cedure adopted by the nomprofit corporation.

Consent to Action Without a Meeting
The number of members required for written consent to action without a
meeting is reduced to e simple majority, but the requirement that the con-

sents be solicited from all members is retained.
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.Vﬁéé Reduifed for Member Action

‘:.fﬁiétiné.law ié unclear concerning the vote required where a vote is
5y méii baliotrof means other than af a:mEeting.' The recommendation makes
Pcleér fh#t the.fequired vote is a majority, subject’ to the limitation that
éufficiént votes are cast to equal & quorum. For major corporate actions
such as merger, consolidéticn; disposition of all of the corporate assets,
and dissolution, the two-thirds vote reguirement is reduced to a simple

majority.

Proxies
The provisions of the new business corporaticn law relating to the
raquired form of proxy are adapted for nonprofit corporations. The exist-

ing seven-year maximum duration for proxies is reduced to three years un-

less the .proxy 1s coupled with gp”interest.

Voting Agreements

Voting agreements among members of small nonprofit corporations are
- -validated for renewable 10-year periods. Nonprofit corpéfaﬁiohs may make

provisions for other types of vote-poq;ing arrangements.

Corporate Finances

A membeé‘ié permittéd to res{gn"membership:and thereby avoid a capital
imﬁrovemeht aésessméﬁt'if resignation occurs promptly. This rule would not
apply to condominiums "and hemeowners? asscciations. A naw financing device,

known as a subvention, which in effect is a form of subordinated debt, is

L

- -authorized. The liquidity and solvency reﬁuifemeﬁfs of the new business

. corporation law are imposed on nonprofit corporations as a condition to

making payments to members.
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Membership Record

The record- keeplng requlrﬂmnnts are clarlfled' & racord of members is
requlred only to the extent any rlghts or interests are dependant on it. A
member is given express author;ty to 1nspect his own mexbership record. In

.addition, & member authorized'by five percent of the membership may inspect
the membership list, provided the inspection is for a éroper purpose. A
nonprofit corporation may protect the confidentiality of the membership
list by providing persons sesking inspection a reasoneble means of com-

‘municating with the menmbers.

_ Annual RPQort

Exlstlng law does.not require nonproflt corporatlons té make annual re-
ports.‘“fhe recommendatlon requires an annual report unless expressly waived
by the nonprofit corporation; in case of a Waivar,'the.nppprofit corporation
" must siupply specified financial information upon a proper demand. The in-
formation must include a report of amounts spent .for indemnification of

corporate agents and in transactions in which directors might have conflicts

of interest.

Inspection of Records - - | . iLHJ RN

A nonprofit corporation is reguired to keep a copy of its articles and
b§iaws‘avaiiableffor ingpection and must supply;a_copysto a member upon
request (making a reasonable charge for .the copy). The right is granted
‘o0 & member fo inspect the minutes and financial records for a purpose
reasonably related to his interests as a member. The provisions of the
new business corporation law relating to judicial enforcemeént of ingpec-

tion rights are extended to nonprofit corporations.



“Derivative Actions-

The . right of a'member of a nonprofit corporation to bring a derivative
#
action is clarified. The requifement that the plaintiffs post security is
abrogated in the case . of an action brought by 50 menmbers or 10 percent of

. the. membership.

.Merger-ana Consolidatran

| Disaantars' riéhts to require repurchase_of_aembershipsrin the case

of a merger or consolidation are not provided; sinae-they would violate the
prohibition on distribution of corporate assets to members. Instead, dis-
- genting meimbers may bring s prompt action to contest the validity of an un-

fair or inequitable agreement of merger or consolidation.

Divisian and Conversion

A new statutory procedure is provided to enable a.nonprofit corporation
'to divide 1nto two or more separate nonprofit corporations A procedure is
also provided to enable & nonproflt corporation to convert into a business

corporation, and wvice versa.

Disposisition of Assets on Dissolution

ExisringhlaW'requirea 8 court orderlia a proceeding to which the
Attorney General is a party before a nonprofit corporatlon may dlspose of
charitable asaets on dissolutlon The recommen@atlon provides & procedure
uto enabla the ﬂlsp081tlon of charlrableraasers without the necessity of &
rcourt order in cases where the Attorney General waives objJections to the

proposed dispositlon -



QOperative Date

The operative date 1s deferred for one year after enactment of the
statute, and existing nonprofit corporations are given an additional period
of up to one year in recognition of the possible need to make article and

bylaw amendments.



BACKGROUID

The General donprofit Corporation Law and special provisions in the
Corporations Code and other codesl authorize and regulate the incorwora-
tion and operation of nonprofit corporations. The existing scheme has
developed piecemeal and, as noted recently, "listorically the orphan of
corporate lavw, nonprofit corporations [have] suffered from undefined and
poorly articulated statutes roveruniny their organization and opera-~
tion.”2 As an example, Section %002 of the Corporations Code provides
that the zeneral law applicable tc business corporations (General Corpo-
ration Law) applies to nonproiit cornmoraiions, "except as to matters
speclifically otherwise provideu for im [the General Jomprofit Corpora-
tion Law].”™ Thus, it appears that the provisions of the 3Zenesral Corpo-
ration Law relating to the issuance and handling of shares should apply
to nonprofit corpoerations, however, unonprofit corporations do not dis-
tribute profits or normally even issue stock°3 The situation is further
confused Ly other statutes that incorporate the nonprofit corporation
provisions by refea.’e]:1<:e£'1 and thus reqguire reference first to the General
Wonprofit Corporation Law which in turn requires referemce to the
General Corporation Law.

Such confusion and ambiyuity could be excused or ignored except
that:

In recent decades nonprofit corporation law has taken on a new
importance. . . .

Honprofit corperations are no longer confined to the tradi-
tional category of political, religious, or social endeavor but
have expanded to include community theaters, hospitals, thrift
shops, conszrvation clubs, etc. iloreover, the tax problems, the

1. See generally vivisions 2 and 3 of Title 1 of the Corporations
Code. Other provisions are scattered throughout the codes. Gee,
e.z., Educ. Code 33 29017, 29013 ({private educational institu-
tions), Ins. Code 3} 114%6 (hospital corpeoration).

2. Stumpf, "Preface" to Califormia Nomprofit Corporatiomns at v (Cal.
Cont. Ed. Bar 1969}.

3. See H. leck, Hen-Profit Corpeorations, Orpganizatlons, and Associa-
tions § & (2d ed. 1965).
4. See Corp. Code § 12205 (provisions relating to nonprofit corpora-

tions “apply to cooperative corporations formed under this parc,
except whare such provisions are in conflict with those of this
part").
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state and local laws regulating fund-raising, the effect of various
activities on the tax-exempt status, the effects of reorganization
or dissolution, and many other preblems are complex and difficult.
Because of these reasons nonprofit corporation law has recently
gained a oreacer vitality, [Stunpf, 'Preface" to Califormia don-
profit Corperations at v {Cal. Cont. Zd. Bar 1969}.]

. 3 . R . .
For these reasons, the California Law Revision Commission was

authorized din 1970 to make a study to datzrmine whether the law relating

-

to nonprofit corporations should be revised.  The object of the study

was

a comprehensive revision of the iau relating to nonprofit corpo-

rations.

The
old
for

has

The need for a uew nonprofit corporation law has now bacome acute,
enactrient of a new business corporation law” aund the repeal of the
general corporation Iat.-;r9 have left nonprofit corporatioms governed
the most part by a repealed body of 1aw.lD The Comnission's study

generated this proposal for tie revision of the law relating teo

nonprofit corporations.

10.

Seé Y Cal. L. Revision Comm'n Reports 107-108 (1989).
Cal. Srats. 1970, Res. Ch. 54, at 3547,

Such comprehensive revisions of neonprofit corporation law have been
made in recent years by oew York (N.Y. Jot-for-Profit Corporation
Law (1970)) and Pennsylvania {Pa. Yonprofit Corporation Law of
1972), See also ALT-ABA Hodel donprofit Corporation Act (29684); H.
Oleck, Proposed Uniform don-Profit Organizations Act, In Honprofit
Corporations, Organizations, and Associations %59 (3d ed. 1974); P.
Cumming, Proposals for a .lew Hot-For-Profit Corporations Law for

Canada (1973). The Commission has drawn upon these sources and
statutes of other jurisdictions in the course of its study.

Corp. Code §§ 100-2313, as added by Cal. Stats. 17973, Ch. 652, + 7
[hereinafter referred to as “new business corporation law'].

Corp. Code 35 100-6504, as repealed by Cal. Stats. 1975, Ch. 082,
i 6 [hereinafter referred to as "'old general corporation law”].

Cal. Stats. 1975, Ch. 6u2, % 56, provides that the old general
corporation law continues to povern corporations organized under
other laws to the extent applicable, but the provisions of the new
business corporation law relating te permissible corporate names
apply to all cerporations, '



PROPOSED WOWPROFIT CORPORATION LAU

GEHERAL APPROACH

ilonprofit corporations generally are governed Ly the old general
corporation lav with the exception of a handful of key provisions i the
General .‘enprofit Corporation‘Lawl and statutes authorizing a few corpo-
rations of a special nature.2 The concept of having nonprofit corpora-
tions generally governed by a law designed primarily for business corpo-
rations has caused difficulties in practice and shbuld Be abandoned.3
In place of this scheue, the Com:ission recommends the adoption of a
complete and self-cdontained nonprofit corporation lavw (with the excen-
tion of a number of provisions of the new businesé corporation law that
should be uniformly applicabhle to corporations of every sort).a The new
statute should follow the new business corporation law to the extent
practicable5 but should be tailored ro tihe particular needs and prac-

£
. . . o
tices of nomprofit corporations.

Heed for an Independent Body of law

The old general corporation law now applies to nonprofit corpora-
tions "excaept as to matters specifically otherwise provided for' in the
General llonprofit Corporation Law.? Likewise, the old general corpora-
tion lawr is applicable by its terms to nonprofit corporations unless
"there is a special provision applicable to the corporation inconsistent
with some provision” of the o0ld géneral corporation law.S The enactment
of a new business corporétioﬁ,law has not affected existing nonprofit

corporation law,} which depends in large part on the old general corpo-

ration lar.

1. Corp. Code 53 »000-8802,

2. See discussion under 'Conforming Revisions,'' infra.

3, See discussion under Hijeed for an Independent Sody of Law," infra.
4, See discussion under “Applicability of Jew Business Corporation

Law,'" infra.

5. See discussion under "Organization of Jew Statute,™ infra,

0. See discussion under "Philosophy of iionprofit Corporation Statute,"
infra,

7. Corp. Code & 9002,

de Gorp. Code 5 119,

Y Cal. Stats. 19753, Ch. 652, £ 1¢.



The incorporation of the old zeneral corporation law in the General
Honprofitr Corporation Law confronts a person attempting to advise non-
profit corporations with an interpretivz dilemma. bSince the General
Joaprofit Corporatieon Law contains only a few basic rules, the old
seneral corporation law mwust te continually censulted for additional
requirements affecting the issuz uander consideration. OJnce the relevant
statute 1s located, the question arises whather these provisions are in
fact inconsistent or otherwise specifically provided for. This gqusstion
is particularly troublesome vhere detailed requirements of the ol
ceneral corporation law are coverel in a general fashion by the General
Jonprofit Corporation Law.

For example, various provisicns of the General .Jouprofit Corpora-
tion Lav relate to mectings of members in a general manmer but do not
state whether aa annual nmeetiung is mandatory;lO the old general corpora-
tion law requires an annual meeting of shareholders.ll Does the busi-
ness corporations annual weeting requirement apply to nonprofit corpora-
tions, or should the absence of a gpecific requirement in the existing
General Wonprofit Corporation Law be construed as "inconsistent’ or
"otherwise specifically provided for'? It required an appellate case to
determine that an annual neeting is required;12 and even this has been
intefpreted by the Attorney General as applying only in the absence of a
bylaw provision to the contrary.lj

The statutory overlap is more than merely inconvenient for practic-
ing attorneys. It fosters uncertainty which is particularly harmful for
nonprofit cbrporations because usually the swall investment at stake
tends to preclude clarifying iitipation. Lingering uncertainty encour-
ages legitinatre claius to yo unanswered and rights unprotected. Such
vncertailnty is also inconsistent with an iuportant advantage normally

associated with corporate status——a clear and comprehensive set of legal

10. See, e.g., Corp. Code 3§ 2401, 9600.

il. Corp. Code £ 2200. "Shareholders’ 1is defined by Section 103 to
include members of a nonstock corporation.

12. Sce Burnett v. Banks, 130 Cal. App.2d 631, 279 P.2d 579 (1955).
13. 56 Ops. Cal. Atty. Gen, 3i7 (1973).



rules that guide the administration of the nonprofit corporation's
affairs and establish the rights and liabilities of the corporcation and
interested persons.

Pzrhaps a more serious defszct in the general approach of incorpora-
tion by reference is the inappropriate application of many of the old
general corporation law provisions to nonproiit corporations. This
avkward state of affairs results because the old general corporation law
is designed »rimarily for business corporations.lﬁ Provisions of the
old law are based, for example, on the assumption tiaat dividends will be
Gistributed, that stocks will be transferable or have a market value, or
that the shareholders will receive the corporate asseis on dissclution;
they siuply do uwot work when apprlied to nonprofit corporations in which
the distribution of dividends is prohibiteds15 in which the unrestricted
transfer of memberships is not ordinarilty permitted,lb in which the
memberships have no ascertainable marlkszt value, or in which assots may
go on dissolution to other nonprofit corporations.1

The Law Nevision Commission recoumends that the existing schewme be
discontinued., In its place, a new independent and self-contained non-
profit corporation law should be enacted.lB This will enable persons
dealing with nonprofit corporations to have available a law that is

certain in its scope and application and that deals with nonprefit

corporation problems in a rational manner.

l4, Tuis is also true of the new business corporation law, which by its
terms is applicable only to business corporations and makes no
endeavor to specifically brinr nonprofit corporations within its
scope or to generalize its provisioms to cover nonprofit corpora-
tions where there is no reason to treat them differently from
business corporations. Jeze Corp. Code 5 102.

15, Corp. Code @ 2200.
15. Corp. Code J “60% (bylaws may permit transfer).
17. Corp. Code § 2391 (charitable corporations).

14, A nunber of provisions of the new business corporation law, not
relating to the internal operations of the nonprofit corporation,
should be incorporated by specific reference with appropriate
modification where necessary. The provisions to be incorporated by
reference are ones that should Le uniformally applicable te all
corporations. See discussion under 'Applicability of .Jew Business
Corporation Law,” infra.



'Organization of ilew Statute

The proposed nonprofit corporation law follows generally the struc-—
ture, organization, and where apuroprlate, the substaiice of the provi-
sions of the new business corporation law. ‘ttornays and otlier persons
who Jeal with both business corporations and aonprefit corporations will
thus be able to work comfortably with oth new laws. Tor clarity and
ease of use, the propesed rownwprofit corporation law shortens and simpli-

. .. s . 35
fies many of the provisions ¢f the new business corporation law. ~

Pi:1loso hy of Jew Statuta

Throughout tae proposed legislation run several major themes.
These thenes, some of which are relatad and sone of which on occasion
conflict, are outlined below.

w0 change should e made in existiug law unless there is 2 dewmon-—

strable need for charpe., This principle will avoild unnecessary disrup-

tion in the ongoing activities of established orsanizations.

As a corollary of this rule, existing practice (vhether or not
recognized by existing law} should be accommodated in the new statute to
the extent practicable. The practices that have developed where there
1s a need for them should be validated wherever possitle.

The substance of the new business corporation law should be fol-

lowed as closely as possible -rith adaptations necessary for the charac-

ter of nonprofit corporations. There are obvious advantares to paral-

lelism between business and nonprofit corporation laws. Persons dealing

19, The policy of short, clear, and concise sectioms, initiated by the
California Code Coumission in its preparation of the Corporations
Code in 1947, has been followed in the proposed nonprofit corpora-
tion lay. The reasons Ior this policy have been stated as follows:

In this Code, as in other codes prepared by the [Code
Commission], lenz sections have been divided into several
short sections vherever feasible. Uhis practice facilitates
reference to particular provisiouns; further, when awendments
are proposed, and the zntire text of the section amended must
be set forth in the lezislative act in compliance with the
republication requircmant of the Constitution, the use of
short sections not only minimizes the chance of unintentional
change in the law throupgh unaoticed printing errors, but also



“rith both types of corporations will be able to turn with facility from
onc law to Ehe other; to the extent the two types of corporations are
the same, they will be treated uniformly: experieénce and cases developed
under one law may, in appropriate cases, pe useful in construing the
neaning of the other law,

The nonprofit corporation laws should e comstructed :ith sufficient

flexibility to =nable the wide variety of types cf nonorofit corpora-

tions to operate efficiently vrithin its carameters. This requires that

the statut: be sutficiently broad to cover the many different types of
nonprofit corporations and the variety of circumstances under which they
operate. To accowuplish this objective, the law shoul? be a basic orga-
nizational framework within which a nonprofit corporation may provide
the structure aost appropriate to it. Fnis will avoid the need for
detailed regulatory statutes for different types of nomprofit corpora-
tions. T.is approach also makes it uanecessary to propose provisions
comparabla to ﬁha close corporation provisions of the new business
corporation law.

The degree of regulation imposed on nonprofit corporations should

be winimal except in those cases where protection of the public or of

basic member or creditor rights is Qﬁ particular importance. he Gen-

eral ilonprofit Corporation Law.imﬁdées few regulations on nonprofit
corporations. As a general rule, there is less meed for. strict statu-
tory prescr1pt1on of the manner of operatlon of internal corporate
affairs of nonproflt corporatlons than of business corporations. Be-
cause mertberships in most nonproflt corporations are not freely trans-
ferable, members ordinariiy have the opportunity to be informed of their
rights before joining. Hecause there is little financial motive for
domination by wanagement in wost wmounprofit corporations, mewbers nor-
mally have sufficient control of corporate affairs.

iwreover, as a practical matter, many nonprofit corperations are

substantially regulated by the tax laws. “‘onprofit corporations which

‘effects a substantial savings to the state in cost of typeset-
ting, proof-reading, etc.

1 i, Ballantine & G. Sterling, Cfalifornia Corporation Lauvs § 13, at
10 {4th ed. 1976) {footnotc omitted}. See alse Lule 8, Joint Tules
of the Senate and Assembly, talifornia Legislature,
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depart too far from the basic purposes of the nonprofit corporation law
in issuing memberships will be subject to regulation by the corperate
securities laws., {naritable corporations are subject to the supervision
of the Attorney General.

Tie Comuission proposes no chanses in the tax laws, corporats
securities laws, or laws governins supervision of charitable trusts:
these regulatory provisions embody policies that the Comaiszsion has not
undertaken to review. The absence of recommendations by the Comoission
in these areas does not reflect a position that no change is needed in
them, The lommission believes that a separate study, apart from the
present project, is require:.

The most important nenprofit corporation regulations proposed by
the Commission concern the relation between the corporation and out-
siders: regulation of the dissipation of corporate assets for the
protection of craditors and rersulation of charitable corporations for
the benefit of the nublic. As to internal affairs, basic protections of
maeubers' voting rights, control of the board of directors, and rights of
inspection are proposed to assure adequate limitations on management.

The nonprofit corporation lav should provide a rule to cover the

nost commonly occurring internal situations absent an applicable

provision in the articles or bylaws. This will eliminate the uncertain-

ty ‘that occurs when a nonprofit corporation fails to adopt a rule cover-
ing a basic watter. It will provide a guideline for normal practice vet
still enable the nonpreofit corporation to construct in its bylaws the

type of organization desired.

FORLATION

The fofmation of nonprofit corporations under existing law is
steeped in formalities. The formation of a2 nonprofit corporation re-
guires threc or more incorporatorsl; the articles must be signed and
ackﬁowledged by the initial directors and other persons desiring to
.assbéiaie in the formation of the nonprofit corporatiOnZ: the articles

must be filed in the county in which the nonprofit corporation has its

1. Corp. Code - 9200.
2. Corp. Code § 9304.



principal office and in each county in which it acquires real property,
as well as with the Secretary of Stat-a3s the articles must include the
"specific and priwary purposes” for which the nonprofit corporation is
formed, the county where 1ts principal office is located, and the names
and addresses of three or more initial clirectors.f+

These formalities serve no useful functiom for nomprofit corpora-
tions whiie complicating the incorporation process. Under the proposed
law, a nounprofit corsoration nay be formed simply by one or more initial
directors sipgning and filimz articles witnh the Secretary of State.;j The
articles themselves need seat forth only the naug oi the nonprofit corpo-
ration, 7ith the name and address 9f at least one initial director, and
a statement that it is organized under the nonprofit corporation lawr and
rmay not Jdistribute gains, profits, or dividends to members.

In erder to provide interested parties the epportunity to discover
and reach persons involved in the nonprofit corporation, the proposed
law requires the nonprofit corporation, within 90 days after incorpora-
tion, to file with the Zecretary of State a statement listing the name
and address of its principal exzecutive cfficer and of either of its
secretary or chief financial officer, the street address of its office,
and its agent for service of process.7

In the case of a nonprofit corporation organized for charitable
purposes, the proposed law would require the corporation to state in the
articles that 1t is orpanized for charitablg purposes and is subject to
all provisions governing charitable corporations and, upon filing the
articles, to send a copy to the Attormney General. This will assist the
office of the Attorney General in performance of its supervisory duties

over charitable corporations.’

3. Corp. Code § 9304.3,
4. Corp. Lode § 9300.

Je The new business corporation law also simplifies the execution and
filing requirements. Saze Corp. Code ¢ 200.

. The new business corporation law also simplifies the contents of
the articles. See Corp. Code § 202,

7. This reguirement is comparable ' to a provision .of the new business
corporation law. For a more full discussion, see "Applicability of
tlewy Bbusiness Corporation Law,” infra. ' :

3. See Corp. Code % 9505.



CORPORATE POIIIRG

Under existing law, unless a nomnprofit corporation limits its
corporate powers, it gemerally has the nzcessary power and authority to
administer its affairs and attain its purposes.l A self-imposed limita-
tion in the articles is binding internally on the nonprofit cormoratiom,
and a m=mber or theé state may ralse the limirtation in a proceeding to
enjoin ultra vires acts of the nonprofit corporation except where third
parties have acquired rights thereby.2

In tiue case of a charitable corporation,za however, the law should
be changed to perwit a limitation on the corparation’s npowers to ba
raised whether or not third parties have acquired rights thereby.3 In
such a case, the performance of an ultra vires contract of a charitable
corporation should be enjoined only if all the partias to the contract
are parties to the action amd it is equitable to do so. Tnis change in
existing law will protect the public against dissipation of corporate
assets through ultra vires acts of a charitable corporation and should
be enforceable by a director, the Attorney General, or a person having a
risht of visitation.

Among the existing statutory powers of nonprofit corporations is
the power to “[carry] on a business at a profit as an incident to the
main purposes of the corporation.“a Case law authorizes a nonprofit
corporation to carry on a business for profit, however, whether or not

e

. i - i - a o ;
the business is "incident' to its main purposes. The case law should

be codified, subject to the limitation that any gain or profit may be

1. Corp. Code 7 ©541.

2. Corp. Code § 503 (o0ld general corporatiom law). Thils provision is
applicable to nonprofit corporations through Section 9002, See,
&.%., Osteopathic Physicians & Surgeons v. California ‘ledical
Ass'n, 224 Cal, App.2d 376, 3A Cal. Aptr. 641 (1964},

2a. As used herein, ‘‘charitable corporation” means a nonprofit corpo-
ration that is organized for charitable purpeses or holds assets on
charitable trust.

3. This recommendation is comparable to ALI-ABA Jodel .Tonprofit Cor-

poration fet § 6{aj).

4. Coxrp. Code . %200,

5. See FPeople ex rel. Groman v. Sinai Teaple, 20 Cal. App.3d 614, 99
Cal., #Hptr., 603 (1971).
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DIRECTORS

Fumber and Term of Directors

Existing law requires a minimum of three directors of a nonprofit
corporation.l This rule is sound except where the nonprofit corporation
nas fewer than three mémbers; in such a'c;se, fewer than three directors
should he pm:mitted.-2 -

Existing law permits a nonprofit corporation to have a variable
number of directors, with a miniioum of not less than five and a maximum
that does not eXceed the stated ninimum Ly more tharn three;j The per-
missible limits of variation should be expanded, with a lower minimum
and the waxiunur of not wmore than twice the‘minimuz minus one,

tnder existing law, the term of directors mav he specified in the
articles or bylaws.j Absent a specification in the articles or bylaws,
tha ferm of directors is omne year.ﬁ The mnonprofit corporation lawu
 should provide that the term is one year and until successors are elect-
ed and take office, absent a contrary provision in th:: articles or
bylaws. ' - : .

In order to assure member control oﬁef the beoard, a bylaw relating
to the number of directors, or a bylaw éffacting the term of directors,
should be adopted, amended, or repealed only by the mewmbers. Lxisting

. . . . La
law limits such protection to changes in the number of directors.

Selection of Directors

In order to ensure members an adequate opportunity to participate
in corporate management -and control, a nonprofit corporation should be

required to provide a reasonable means for nominating persons for elec-

1. Corp. Code 5§ 9300{(e) and 95306,

2. The new business corporaticn law makes a comparable change. See
Corp. Code £ 212(a).

3. Corp. Code § 9300(e).

s
1]
m

4. The new business corporation law makes a comparable cliange.
Corp. Code § 212(a).

5. Corp. Code 5&_“302 and 9&@1{0}.

Y See 55 Ops. Cal. Atty., Sen. 317 (1973).

tba. Corp. Code & 2400{c).
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applied only to the corporate purposes and may not ba distributed as
gains, profits, or dividends to members. This preposal will allow a
nonprofit corporation to generatz income for its legitimate purposes: it
also recognizes existing practice of both nonprofit corporations gen-
erally and charitable corporations in particular to enczace in business
activity in support of their corporate purposes. The taxability of
income generataed by business activities of nonprofit corporations is a
separate matter with which the Comnission has not dealt.

The amost significant lirnitation on the powers of nonprofit corpera-
tions under existing law is the prohibition on distribution of zains,
nrofits, or dividends to members.g This limitation is central to the
character of nonprofit corporations an:d should be retained, liowever,
the proposed statute malies clear that 2 nonprofit corporation may pay
compensation to members for services rendered, pay debts and other
obligations owed to members, purchase memberships, and confer services
or other benefits on wembers in conformity with the purposes for which
it is formed. ILxisting authority to distribute corporate assets (~rith
the exception of charitable property} to members upon dissolution should
be retained.

Creditors and other members should be authorized by statute to
bring an action in the name of the nonprofit corporation to recover an
inproper distribution to members.j Likewise, any director who author-
izes the improper distribution should be liable to the nonprofit corpo-
ration for the amount improperly distribated upon action in the name of

i)

o - - -+
the nonprofit corporation by creditors or members.

Corp. Code § 9200.

(a2
-

st
*

Corp. Code & 9200, See discussion under 'Voluntary and involuntary
dissolution,' infra.

3. Tiiis recommendation is comparable to a provision of the naw busi-
ness corporation law. See Jorp. Code § 506,

9. This recommendation continues existing law. Sce Corp. Code 37 4523-
429 {old general corporation law), avnplicable to nonprofit corpora-
tions through Corn. Code 5 9G02.
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tion as director of a nonprofit corporation and a reasonable means for
nominees to communicate with the membership. Likewise, all nominees
should be permitted to solicit proxies on an equal basis. The Comds—
slon recomuends no specific standards for what constitutes “reasonable
weans’ of nomination and communicatiorn; the standard may differ from
corporation to corpeoration depending on its character, size, purposes,
and the like. The existence of a statutory right to a reasonable means
for nominating and communicating, however, will pgrant to a person seek-
inz to0 test the nowination and election procedures a statutory basis
which a court may rely on without having to inwoke equitablé or common
law inherent authority.

slthough the articles or bylaws may provide the manner of selection
of directors,jr the nonprofit corporation law should make clear that,
absent a provision in the articles or bylaws, the selection is to be by
2]lection of the voting members at a meeting of the members.,

Cumulative voting in an election of directors of ~onprofit cor-
porations is not permitted unless the corporation provides for it.f
This is the rule for nonprofit corporations in nearly all jurisdic-
tions,ua and, in California, very few nonprofit corporations provide for
cumulative voting. The existing law has worked well for many years with
no problems. There are significant differences in the manner of selec-
tion of directors of nonprofit corporations and of business corporatiens
{in which cumulative woting is required)DJb donprofit corporations may
select directors by appointment or by a4 means other than electiomn.
Uirectoxs may be elected or otherwise selected by geographic. func-
tional, interest, or other special group selection process. Iven where

elected by the members generally, the directors are often not all

7. Corp. Code §% 9302 and 94G1(a).

3. This is comparable to the normal rule for business corporations
provided in the new business corporation law. See Corp. Code
g 301(a).

9. Corp. Code %3 S402(¢) and 9801,

9a. See, e.p3., Jew York ot-for-Profit Corporatiom Law v 417; see dis-
cussion in H. Cleck, on-Trofit Corporations, Organizations, and
Associations § 198 (3d ed. 1G74).

9h. Corp. Code = 703(a).
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elected annually. lioreover, mail ballot and other voting techniques may
make cumulative voting impractical. For these reasons, the Commission

recommends 1o change in existing law relating to cumulative votingz.

‘mltipla Boards of Uirectors

It is the practice of some nonprefit corporations--particularly
charitable corporations—--to have two or more independent beards of
directors wita separate authority, functions, or manner of selectiorn,
This practice should be statutorily recognized by adoption of a provi-
sion paermitting multiple boards if (1) the articles or bylas provide
for them, (2) the wanner of salection and authority of each board is
specified, and (3} one board is designated to have all residual author-
ity of the nonprofit corporation. All rules and liabilities applicable
to corporate directors generally will apply to directors on such boards,
and individual board members will be liable only for matters delegated
to them, This will facilitate the practice in souwe nonprofit corpora-

tions of having honorary or advisory hcards.

Comaittees of the Board: Advisory Committees

A nonprofit corporation may provide under existing law for the
appointment and authority of executive or other committees of the
board.lﬂ The new business corporation law establishes some detail
concerning committees of the board, including provisions that:

{l) &4 committee consists of two or more dircctors designated
by the board and serving at the pleasure of the board.

(2) The board may designate alternate comnittee menbers.

(3) The committee has all the authority of the board delegated
to it, with the exception of authority with respect to certain
fundamental actions which is reserved for the board as a whole.l

The Commission recommends the adoption for nonprofit corporations of
this procedural detail applicable to committeas. ilowever, the proposed
statute also makes clear that the articles or bylaws may specify that
narticular directors are to be members of sarticular committees. This

will accommodate those nonprofit corporations whese cowiittees are

10. See Corp. Code & 2401{d}.
11, See Corp. Code § 311.
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filled by.geographic, functional, interest, or other special groﬁp
selection process. -

The nonprofit corporation law should also recognize the practice of
many nonprofit corporations to have advisory committees, often composed
of persons other than directors or members, and vho may be selected by
persons or organizations other than cirectors or members. These advis-
ory committees, however, are not empovered to exercise the corporate
authority.

Jeetings of irectors

Under existing law, the articles or bylaws of a nonprofit corpo-

. . . : 1z . . .
ration generally govern the mectings of directors. Tais basic provi-
sion should be retained, with the adoption of specific rules governing
meetings of directors abseant a provision in the articles or bylaws. In
the interest of uniformity, the specific rules should parallel those of

. . b3, .
the new businass corporation law ~ with two exceptions:

(1) Quoruw of directors. The new business corporaticon law imposes

miniwum quorur requirements for directors;16 the SGeneral donprofit
Corporation Law permits any quorun set by the nonprofit corporation.l?
The greater flexibility of the General .lonprofit Corporation Law is
necessary for nonprofit corporations whose directors may be persons
performing a public service and often unable to attend meetings; the
existing law should be retained.

(2) Acts of the board. The new business corporation law permits

the corporation to requilre a greater than majority vote of the directors
‘ - . 1

for approval of an action, but only by a provision in the articles. 8 A

nonprofit corporation shouldl be permitted to prescribe a greater vote in

the bylaws as well. This is corsistent with the general policy of

12. See dorp. Code 8 9401{a)~{b}, 9503.
13, See Corp. Code § 307.:

14, {omitted]

15. [omitred]

16, See Corp. Code & 307(a)(7).

2401 (b}.

204(a)..

RLx

17. See Corp. Code

s ]

18, See Corp. Code
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flexibility and the general authority for nonmprofit corporations to
control voting requirements in the bylaws; it will continue existing

law.lB

Provisional Mirectors

Existing law permits the appointment of a provisional director of a
nonprofit corporation upon petition of one-third of tihe members in casecs
where there is an even nuaber of directors and the directors are dead-
locked. - A few minor changes in existing law are appropriate for
nonprofit corporations:

(1) The appeintment provisions should apply whether or not there is
an even numberlof authorized directors where, for adeguate rsason, there
is no working majority.

(2} The lesser of 50 voting members or members holding 10 percent
of tue votimg power should be authorized to petition for a provisional
director. This lowers what would Le an impractically high percentage
for wany nonprofit corporations and is comnsistent with other provisions
of the proposad nonprofit corporation lavy requiring a given nuidber of
members to initiate actions.

(3) A provisional director should not be appointed if it is shown

that a majority of the members oppose the appointment.

Directors' iuty of Care

The new business corperation law imposes a general duty of care on
directors of business corporations that is flexible and exempts a

person who meets the standard of care from liability resulting from

H

. . . 2 . .
being or having been a director. ionprofit corporations need to

attract capable persons to serve as directers, oftan without monetary

19, Se¢ Corp. Code § 317 (old general corporation law), applicable to
nonprofit corporations tlhirough Sectioa 9002Z.

-

20. Gee Corp. Code } 819 {old general corporation law), apnlicable to
nonprofit corporations through Sactien 8002. {al, Stats. 1976, Ch.
641, § 9, added the authority to appoint a provisional director in
casas where the sharcholders are deadlocked. The Commission be-
lieves that this solution is inappropriate for nonprofit corpora-
tions; if the members of a nonprofitf corporation are deadlocked,
dissolution or division is the appropriate solution.

21. BSee Corp. Code  309; deport of the Assembly Select Committee on
the Revision of the Corporations Code 43 (1975).
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reward. Uonprofit corporations vary widely in size and type. It is,
therefore, particularly important to have a flexihle duty of care which,
if satisfiéd, immunizes directofs from'liabilit}*° For these reasons,
the Commission recomnends that the duty of care for directors of non-
profit corporations be measure? by the same flexible standard applicable
to directors of bLusirness corporations.z*a

here the director of a nouprofit corporation has a conflict of
interest in a contract or transaction of the nonprofit corporation
because of a comion directorship or a financial interest, existing law

provides several independent procedures for validating the contract or

transaction.” the naw business corporation law makes a nuitber of
changes in thiz scheme, including addition of a provision for walidating
those contracts in which a divector has a ‘material' financial inter-
est.23 In ths interest of uniformity, the Commission recommends that
these provisions of the new business corporation law be folleowed in the
proposed nonprofit corporation law.

Under existing law, a nonprofit corporation cannot make loans to
directors or officers without tue approval of the members.24 The new
business corporation law mazkes a number of alterations in these loan
provisions, including the addition of authority to make loans pursuant
to an emplovee benefit plan approved by the ghareholders and to make
travel advances without further approval of the shareholders.25 Under
the new business corporation law, a director who approves a loan in
violation of the prohibitions is liable to the corporation-in aan action
in the name of the corperation brought by shareholders or creditors.26

In the interest of uniformity, the Commission recommends that these

21a. Tuis does not affect the applicable law relating to charitabls cor-
porations. See discussion under ‘'Charitable Property,' infra.

22, See Corp. Code 3 3520 {old gerneral corporation law}, applicable to
nonprofit corporations throush Corp. Code : 2002,

23, BSee Corp. Code 3 310.

24. See Corp. Code § 523 {old ge=neral corporation law), applicable to
nonprofit corporations throupgh Corp. Code ? 002,

25, See Corn. Code § 315.
20. See Corp. Code § 316.



provisions of the new business corporation law be followed in the pro-

pesed nonprofit corporation law.

QFFICERS

Under existing law, a nonprofit corporation must have a president,
vice president, secretary, and treasurer; any two or more offices may be
- held by the same person except those of president and secretary.l The
new business corporation law requires either a chairman of the board or
‘a president as chief executive officer and permits one person to be both
president and secretary.2 In the interest of uniformity, the Commission
recommends that the scheme of the new business corporation law be fol-
lowed,

The new business corporation law also specifies that an officer may
resign at any time subject to the rights of the corporation under a
contract of employment.3 The Commission believes this is a useful
provision for nomprofitr corporations except that, to assure a nonprofit
corporation an adequate opportunity to obtain a replacement for the
resigning officer, resignation should be subject to any notice period

{not exceeding 30 days) provided in the articles or bylaws.

EXECUTION OF CORPORATE IWSTRULMEWTS

Existing law establishes a presumption of walid execution for
instruments to which the corporate seal has been aﬁfixed.l The Commis-
sion recommends that this presumption be abolished; failure to affix a
curporate sea1 chould not affect the validity of a written instrument.2
More significant protection of parties dealing with a nonprofit corpora-
tion caﬁ be provided by enacting statutes, patterned after the provi-

.8lons of the new business corporation law, that allow reliance upon the

1. See Cer=, Cole § 821 (old general corporation law), applicable to
nonprofit corpecrations through Corp. Code § 9002,

2. See Corp. Code § 312(a).

‘3.7 See Corp, Code § 312(b).

l. Corp. Code § 333 (old general corporatiocn law), applicable to
nonprofit corporations through Corp. Code § 9002,

2, This is the approach of the new General Corporation Law. See Corp.
Cade 5 207(a).
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authority of specified senior executive officers to execute any instru~
ment on behalf of the nonprofit corporation.3 Hhile this guarantee of
valid execution requires involvement of senior officers of the nonprofit
corporation, it grants commensurately greater assurance to third parties
than the rebuttable presumption created under existing law by use of the
seal. To avold the need for unnecessary proof that the instrument was
actually signed by the officers whose purported signatures it bears, a
presumption that 1t was signed by such officers should be created. This

presumption should be one affecting the burden of producing evidence.

IWDE{IITICATION OF CORPORATE AGENTS

Existing law restricts the circumstances under which a nonprofit
corporation may indemnifyv a director, officer, or employee for his
expenses incurred in defending an action against him in his capacity as
a corporate agent.l The practical effect of these provisions may be to
force an official or employee of the nonprofit corporation who is a
defendant in an actien to enter into a settlement regardless of the
merit of the claim.>

The new business corporation law substantially liberalizes the con-
ditions under which corporate agents may be indemnifiecl.3 Comparable
provigions should be applied to nonprofit corporations. This will
provide sufficient flexibility to afford reasonable protection for
directors and officers while imposing safeguards that adequately protect

the corporation, its members, and the public.
HE/{BERS

#ultiple iemberships

Under the Gemneral Honprefit Corporation Law, a nomprofit corpora-
tion may have such memberships and classes of membership as the articles

or bylaws provide, with the classes having differing rights, privileges,

3. See Corp. Code 3 313.

1. See Corp. Code % 830 (o0ld general corporation law), applicable to
nonprofit corporations through Section 9002.

2. See Report of the Assembly Select Committee on the Revision of the
Corporations Code 61 (1975),

3. See Corp. Code 3 317,
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and interests.1 o person may hold more than one membership,2 but this
limitation may be rendered ineffectual by the creation of classes with
voting rights proportiomate to contributions made to the nonprofit
'corporation.B Horeoﬁer; multipie membersghips may be appropriate in some
nonprof it corpofations, aé whore memberships and membership rights and
obligations are based upon the ownership of subdivision lots or condo-
minium units, where menbers are encouraged to acquire additional member-
ships of higher classes, oi wherg membership classes are based on
specified qualifications (as in 2 trade association) znd a person may
satisfj the qualifications for several classes. For these reasoms, the
Commission recommends that a person be permitted to hold more than one
membarship in a nonprofit corporation unless the articles or bylaws
preclude it.

The zeneral ionprofit Corporation Law does not provide specifie
rules concerning joint and fractional memberships or memberships held in
the name of groups and corporations.4 Such memberships should be per-

micted unless the articles or- bylaws preclude it.

tlembership Certificates

Tnder existing law, membership in a nonprofit corporation may be
evidenced by a certificate, in which case the certificate must state
that the corporation is not one for profit.5 The apparent reason for
this statement on the certificate is to avoid the possibility of confu-
sion with a stock certificate. The requirement of the statement is
unduly broad and should be limited to those cases where the certificate
is transferable and represents a property interest in the nonprofit
corporation. The Commission further recommends that membership certifi-
cates be subject to recall and exchange, where appropriate, in generally

the same manner as share certificates under the new business corporation

1. - See Corp. Code 5§ 2402(b), 9602.
2. See Corp. Code § 9602.

3. Erickson v, Gospel Foundation of California, 43 Cal.2d 581, 275
T P.2d 474 (1954).

4. See Corp. Code 53 ©402, 3601, and J6G2.

5. ‘See Corp. Code 3 9607.
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law,

The Commission has considered proposals to expand the requirement
of information on the membership certificate to include a statement of
members' vights and interests. Such a disclosure provision is not
recommended here. If necessary, it could be done more appropriately in
the context of the Corporate Securities lLaw with general disclosure and

gqualification requirements.

Options to Purchase llemberships

Under existing law, nonprofit corporations are authorized to issue

. . { ,
options for the purchase of memberships. As with memberships, options
should be nontransferable unless the articles or bylaws provide other—

wise.

Consideration for Hemberships

xisting law limits the types of consideration for which member-

ships may be issued.3 The new business corporation law further narrows
what constitutes acceptable consideration for the issuance of stock,j
with the intent of providing for the "general protection of creditors
and shareholders."10 Honprofit corporations need greater flexibility.
To provide this flexibility, a nonprofit cerporation should be allowed
to determine (or provide the method of determining) in 1ts articles or
bylaws the acceptable consideration for the issuance of its memberships,

subject to the requirement that no fraud be Involved.

Redemption of iiemberships

13
Both the old general corporation law =~ and the new business cor-

6. -~ See Corp. Code § 422,

7. See Corp; Code 5§ 1103, 1104 (old general corporation law}, appli-
cable to nonprofit corporations through Corp. Code I $002.

3. See Corp. Code § 1199 (0ld general corporation law), applicable to
nonprofit corporations through Corp. Code § 9002,

2. See Corp. Code 3 409(a).

10. Report of the Assembly Szlect Committee on Revision of the Corpo-
rations Code 67 (1975).

11. Corp. Code 3¢ 1108, 1l101.




poration law12 authorize a business corporation to issue redeemable
shares as long as the shareholder does not have the option to compel
redemption. It is unclear whether nouprofit corporations may issue
redeemable memberships subject to these rules.13 owevar, provisions
comparable to those of the new business corporation law are appropriate
- for unonprofit corporations and should be included in the proposed non-

profit corperation law,

Record Date for Yotermining liembers' lights

The authority ef a nonprofit corporation tc set a record date for
determining the voting and other rights of members is provided by exist-
ing law, as are the rules for determining the record date where that
authority is not exercised.la ‘The new business corporation law adds
provigions for business corporations for the record date of an adjourned
sharcholders' meeting and changes somewhat the time of the record date
where none is selected by a business corporation.l5 In the interest of
uniformity, the same rules should be adopted for nonprofit corporations
gxcept that the record date for notice of or voting at a meeting where
no date 1s fixed by the board showid be 10 days, rather than one day,

prior to the meeting.

Transfer and Termination of wemberships

Under the General ilonprofit Corporaticn Law, a membership is trans-
16
ferable only pursuant to the articles or bylaws. If the articles or
bylaws so provide, they should also be authorized to state that a trans-

fer is not binding on the nonprofit corporation until notice is actually

12, Corp. Code § 402, Section 402 is intepded "to clarify and increase
the flexibility" oif existing law., Report of the Assembly Select
Committee on Revision of the Corporations Code 64 (1975),

13, Section 9002 of the Corporations Code provides that the provisions
of the old general corporation law (including Sections 1100 and
1101} apply to nonproiit corporations unless specifically otherwise
provided. DBecause Section 1100, by its own terms, is expressly
applicable only to "stock corperations,” the effect of Section 9002
in this case is upclear. '

14, See Corp. Code 9§ 2214, 2215 {(old geﬁeral corporation law), appli-
cable to nonprotfit corporations through Corp. Code & 002,

15, See Corp. Code § 701,

16. BSee Corp. Code I 3609,



recelved in a specified mammer. This will epable the nonprofit corpora-
tion to maintain accurate records.

California courts have long required minimal due process for expul-
sion of members from nonprofit organizations.l? This general principle
should be codified in the nonpreofit corporation law.18 The courts have
also required that nonprofit corporations provide members a reasonahle
procedure for resignation from the corporation.l9 The “ommission recom-
mends that, absent a procedure specified in the articles or bylaws,
members be given the right to resign membership upon written'notice to
the nonprofit corporation. Iesignation will terminate future.rights and
obligations of membership but not liability for prior obligations.

Under existing law, unless the articles or bylaws provide other-
wise, death terminates all rights of a member in a nonprofit corporation
or in its property.zQ Because this rule niay be unduly harsh wﬁere the
membership represents a substantial property interest, the Commission
considered several alternative provisions regarding the effect of the
death of a mewber. ilowever, these provisions, while protecting the
heirs of deceased members, would create additional problems that out-

. . 21 . A
weigh their benefits. The Commission, therefore, recommends the

17. See, e.g., Cason v. Glass Bottle Dlowers Ass'n, 37 Cal.2d 134, 231
P.2d 6 (1951}; Otto v. Tailors' P. & B. Union, 75 Cal. 308 (1888);
Taboada v. Sociedad Espanola, etec., 191 Cal. 187, 215 P. 673
(1923). '

13. Termination of membership for nonpayment of dues or other proper
financial burdens of membership normally requires only reasonable
notice in order to meet due process standards, with no requirement
of an opportunity to be heard. De:iille v. American Fed'n of Radio
Artists, 31 Cal.2d 139, 157 P.2d 769, cert. denied, 333 U.5. 876
(1947). . :

19. See Haynes v. Arnandale Golf Club, 4 Cal.2d 28, 47 P.2d 470 (1935).
20. See Corp. Code ¢ 9603,

21. The chief problems are: (1) the difficulty of defining what type
or magnitude of property interest should be protected; (2) the de-
termination of the identity and the status of the deceased member's
heirs during the poried prior to dissolution of the nonprofit
corporation (when the property interest would normally be real-
ized); (3) the possible unfairness to other members and violation
of the principle prohibiting distributions to members before dis-
solution inherent in any proposal that involves the forced purchase
of the membership by the nonprofit corporation; (4} the difficulry
of determining the value of the interest of the deceased member;
and (5) the problem that might be created for the nonprofit corpo-
ration in raising the funds to pay the deceased member's heirs.
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continuation of existing law, which leaves to the wnonprofit corporation
the authority to provide such protection in its articles or bylaws, if

desired.

ML BERS' HERT LGS ARD COBSENTS

Annual vieeting

A nonprofit corporation is required by existing law to hold an
amnual meeting of members unless the bylaws provide otherwise.l This
rule should be continued. The new business corporation law permits the
bylaws to set the time and place of the aunual meeting and provides a
procedure for the members to obtain a court order requiring the corpora-
tion to hold the annual mecting where it has failed to do so.z Taese
provisions are sound and should be applied to nonprofit corporations
with the inclusion of the existing statutory meeting time 1f the bylaws

fatl to specify one.

Special ieetings

The General Jonprofit Corporation Lawy provides that a special
meeting of a nonprofit corporation may be called by the directors or by
mewbers holding one-tenth of the voting power.3 The new business corpo-
ration law authorizes the chairman of the board and the president to
call a special meeting as Well.& The new nonprofit corporation law

should include this additional authority.

Quorum

Under the Gemneral :Tonprofit Corporation Law, the bylaws may prowvide
that a quorum at a meeting of members is greater or less than a major-
ity.5 The proposed nonprofit corporation law should make clear that,

absent a provision in the articles or bylaws, a quorum is a majority of

1. See Corp. Code & 2200 (old peneral corporation law), applicable to
nonprofit corporations through Corp. Code i 3002; Corwp. Code
5 9401{a): Burnett v. sanks, 130 Cal. App.2d 631, 273 P.24 579
(19547,

2. See Corp. Code % 6O0.
3. See “orp. Code 4600,
4. See Corp. Code § G0O(d).
5. Sze Corp. Code 3 9401(h).
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. o f e
the votes entitled to be cast at the ueeting,. If a guorww is Initially
present, the meeting should be permitted to continue, provided any
action taken is by a majority of the number required to constitutc a

quorum,

~otice of .leetings

A nonprofit corporation may, under the General Jonprofit Corpora-
tion Law, specify the manner of giving notice of meetings of members and
may dispense with notice of all regular meubers' meetimgs.: " This rule
is appropriate in view of the variety of types of nonprofit corpora-
tions, however, the Commission recosmends that the bread authority to
regulate notice of meetings be subject to a general requirement of
reasonablenzss in order to assure adequate notice.9 Absent a reasonable
provigion by the nonprofit corvoration, the time and contents, manner of
giving, and persons to whom notice is given should be the same as re-
quired in the new business corporation law.lo The new business corpora-
tion law makes several improvements in the existing procer’mrel1 for

validation of defectively noticed meetings, which should be adopted for

use by nonprofit corporations.

Consents

Existing law pernits an action that may be taken at a meeting of

6. The new business corporation lav quorum requirement 1s a majority
of the shares entitled to vote except as varied in the articles.
See Corp. Code § 502(a).

7. This is comparable to a provision of the new business corporation
law. See Corp. Code § 602{%L).

"8, See Corp. Code © 94C1(a).

9. The bylaws should net be permitted, however, to waive notice of
certain fundamental corporate actions to be taken at a meeting.
These actions include approval of a contract or transaction in
‘which a director has a conflict of interest, amendment of the
articles, sale or other disposition of all or substantially all of
the corporate assets, merger, consolidation, division, conversion,
voluntary dissolution, and approval of a plan of distributiom on
dissolution. This is comparable to a provision of the new business
corporation law. See Corp. Code 5 501(EY,

13, Cf. Corp. Code § 60I.

11. See Corp. Code %% 2209, 2210 {old general corporation law), appli-
cable to nonprofit corporations through Corp. Code 5 2002,

12, See Corp. Code § 80l(e). Tor an analysis of the changes, see
Report of the Assembly Szlect Committee on Revision of the Corpo-
rations Code 30-81 (1975).
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meftbers to be taken instead by unanimous written consent of the mem-

13 .. , . .
bers. Thie new business corporation law allows action by less than
unanimous written comsent but requires the written consent form to

. . . . . 14 )
provide the option of approval, disapproval, or abstention. Since,
under existing law, a nouprofit corpeoration may permit wmember action by
any reasonable wmeans, including mail, these new provisions are appropri-

. . . . . 15

ate for inclusion in the new nonprofit corporation law except that, to

assure adequate member participation, written consents should be solic-

ited from all members.

VOTIJG OF IMEBERSUIPE

Voting .dghts

“ae normal rule ambng nonprofit corporations that each member has
one vote, which may be cast at a meeting of mewbers, is subject to
modification by a nonprofit corporation, which way provide more or less
than one vote per member and a manner of voting by mail or other reason-
able means.l This flexibility is important to nonprofit corporations
and should be retained. ..owever, there are certain aspects of voting
rights of members that require clarification. These are discussed
below.

Persons entitled to take member action. A number of corporate ac-

tions require approval of the "members.” Whether this requirement ap-
plies to all members, including honorary and other members having no
proprietary interest in the nonprofit corporation, is unclear under
existing law. In order to assure that the responsibility for basic
decisions relating to the operation of the nonprofit corporation is
properly delegated, the proposed nonprofit corporation law makes clear
that all actions requiring the approval of the members are to be taken
by the persons entitled to elect directors. The nonprofit corporation

may‘speéify additional persons whose approval is required but may not

13. See Corp. Code & 2239 {ald general corporation law), applicable to
- nonprofit corporations through Corp. Code § 2002.

14, See Corp. Code 3§ 0603, 604.
15. See Corp, Code § 40601,
1. Corp. Code § 2601, .
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remove the basic docision-naking authority from the persons given the
power to elect the directors, except in the case of a policymaking
comilittee, discussed below.

Action by policymaking committee of members. Lxistiny law permits

member approval of amendments to t.ie articles of incorporation to be
made by a “policymaking comrdttee’ of the members “with or without
authority to represent and act for the corporation members in other
matters."2 The device of a pelicymalking committee is particularly
useful in large nenprofit corporations. It epables a manageable body,
the cdmposition of which may be based on regional, population, interest,
or other factors, to deliberate on behalf of the members.3 Tiie proposed
statute nakes clear that any action required to be taken by the members,
not werely anendment of the articles, may bz taken by the policymaking
conmittee. In order to assure adequate representation, the policymaking
comniittee should be composel solely of members who are selected by the
membership to represent the membership, and the action of a member of
the policymaking committee should be deemed the action of those members
vhom he or she represents.

lierntberships held in representative capacity or by nonnatural per-

son. The new business corvoration law specifies a variety of rules for
the manner of voting shares held by an administrator, executor, guard-
ian, comservator, custodian, trustee, pledgee, minor, or corporation, or
by two or more persons.EF These provisions are useful and should apply
to the voting of memberships in a nonprofit corporation unless the

articles or bylaws provide otherwise.5 In addition, the law should make

2. See Corp. Code & 3632.5 {vld gensral corporation law),

3. Cowpare Corp. Code % 12453 (district delepates in cooperative cor-
porations).

4, See Corp. Code 3§ 702-704.

3, The Commission does aot recommend adoption for nonprofit corpora-
tions of the rule found in Section 702(a) that shares held by a
trustee must be transferred icto the name of the trustee before
they may be voted by the trustee; likewise, similar provisions
-relating to shares held by a receiver should not be adopted. The
rule in these cases should be that provided in the trustee and
receivership laws generally. = :
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clear that, absent a provision otherwise in the articles or bylaws, the
mannet of voting of memberships standing in the name of a partnership,
association, familly, or other group is the same as the manner of voting

a membership that stands in the names of -wo or more persons,

Vote Required for iHember Action

Existing law is silent on the vote required for many actions of
nonprofit corporations. The members may generally take action by vote
of a majority of a quorum at a meeting;6 the vote required where the
bylaws authorize a mail ballot or other reasonable voting method is not
stated. The law should be clear that, in the case of such a mall ballot
or other method, the required vote is a majority of the votes cast,
provided the number of votes cast is the equivalent of a quorum at a
meeting. '

There are a number of important corporate actions for which exist-
ing law imposes a twﬁ—thirds vote of the members; these actions include
amendment of the articles, disvosition of all or substantially all of
the corporate assets, and voluntary dissoclution. The new business
corporation law reduces the vote to a majority of the shareholders.g
This reduction is particularly appropriate for nonprofit corporations,
in.which a large voter turnout may be impossible to achieve, and should
be adopted for nonprofit corporations.

The new business corporation law permits the articles of a business
corporation to impose a class vote or a greater vote than would other-
wise be required for approval of a corporate action.9 The proposed
nonprofit corporation law enables nonprofit corporations to do this in
the articles hr bylaws, consistent with the general rule that basic
membership rights, including voting rights, may be stated in the bylaws.
Any bylaw that adversely affects the voting rights of members, however,

should be required to be adopted by the members.

6. See Corp. Code § 109 and particular provisions impesing vote re-
quirements in the old general corporation law.

" 7. For a discussion of gquorum requirements, see 'iembers' lieetings and

Consents," supra.

8. See Corp. Code § 152 and particular provisions Imposing vote re-
quirements in the new business corporation law,

0. See Corp. Code § 204{a)(5).
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The new business corporation law lists a number of corporate ac-
tions for which the approval of a class of sharecholders is required.
vlany of the listed actions are inapplicable to nonprofit corporations.
However, the general principle of class approval of actions harmful to
the rights and interests of the class is scound and should be codified in

general form in the nonprofit corporation law.

Proxy Voting

Proxy voting 1is permitted but not required by the General Yonprofit
Corporation Law.,11 While the issue of proxy voting of memberships in
nonprofit corporations has been recently litigated,l2 the Commiission
recommends no change in this permissive rule. As a practical matter,
voting by proxy may be a necessity in a large nonprofit corporation in
order to assure a sufficient vote to enable basic corporate actions to
be taken.lj

The new business corporation law requires that the form for a proxy
solicited from 10 or more sharcholders in a corporation having 100 or
more shareholders afford an opportunity to specify a choice of approval,
disapproval, or abstention wilth respect to the proposal for which the
proxy is solicited; thils does not preclude use of general proxies.

These provisions should be adopted for nonprofit corporations.

Under existing law, a proxy may be made effective for a period of
up to seven years.l5 This peried is vnduly long for nonprofit corpora-
tions. A proxy in a nouprofit corporation should be effective only for
a maximum of three years unless the proxy is coupled with an interest,
in which case it could be made irrevocable until the interest is dis-

charged, terminated, or otherwise satisfied.

10, See Corp. Code § 903.
11. See Corp. Code § 9601.

12, See Braude v. lavenner, 38 Cal, app.3d 526, 113 Cal. Zptr. 386
{1974},

13. H. 0Oleck, bon-Profit Corporations, Organizations, and Associations
§ 175 (3d ed. 1974}.

14, Corp. Code § 604.

15. See Corp. Code § 2226 (old general corporaticn law), applicable to
nonprofit corporations through Section 9002.
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Voting Agreeﬁents

Voting agreements and votlng trusts generally have little use in
nonprofit corporations. However, voting agreements may have some util-
ity in a limited.class of cases, such as the smwall family foundation in
which the family desires to maintain control. - For this reason, the
Commission recommends adoption of a limited voting agreement provision
for nonprofit corporations, based on Ieatures of the voting agreement
and voting trust provisions of the new business corporation law.16

Voting apgreements should be authorized in the nonprofit squivalent
of a close business corporation--a nonprofit corporation having fewer
than 10 memberships. The agreement should be limited to 10 years,
repewable for 10-vear perilods. The parties to the apgreement should be
permitted to transfer their memberships to a third party to vote in
accordance with the terms of the agreemant only if memberships in the
"nonprofit corporation are otherwise transferable. A copy of the voting
agreerient should be deposited with the nonprofit corporaticn and should
be open to inspection by any member. These provisions should nmot limic
the authority of a nonprofit corporation to expressly authorize other

types of vote-pooling arrangements.

Supervision of Elections

Inspectors of election may be appointed to oversee elections held
at meetings of nonprofit corporations.17 Because a nonprofit corxpora-
tion may have elections other than at a mezting of members, the statute

.should be broadened to make clear that inspectors of election may be
appointed for any nonprofit corporation electiom.

The court has broad authority to determine the validity of elec~
tions and appointments,18 This avthority includes the determination
whether the basic election procedures are fair, equitable, and reason-

able.19 The breoad authority of the court should be codifiled, but the

16. Sge Corp. Code § 706.

17. Corp. Code.B5§ 2232, 2233 (old general corporation law), applicable
to nonprofit corporations through Sectiom 9002,

18, See:Corp. Code §§ 2236-2238 {old general corporation law)}, appli-
cable to nonprofit corporations through Section 900Z.

19. Braude v. Havenner, 38 Cal. app.3d 526, 113 Cal. Rptr. 386 (l974).
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burden of proof that the basic election procedures were unfair, inequit-
able, or unreasoconable should be on the person challenging the proce-

dures.

REQUIRED BOOKS ANWD RECORLS

The new business corporation 1&w*inc1udes provislons that require
a corporation to keep adequate and correct books and records of account
and minutes vt the proceedings of the wmembers, board, and, to the extent
they exercise the authority of the board, committees of the board.l
These provisions supersaede the morc detailed provisions of the old
general corporation law thac govern acnprefic cnrporations.2 Provisions
comparable to the more general provisious of the new husiness corpora-
tion law should apply Lo noaprcfit corporations.

The General Womprofit Covporation lLaw requires that a nonprofitc
corporation keep a "membership book™ conia’ning the name and address of
each member and requires that termination of any membership be recorded
in the book, together with the date on which the membership ceased.3
The required coatent of the membership record should be specified in
more detail. The membership record should include the name and address
of each member, the date the member became a holder of record of the
membership, and, whers applicabie, the number and class of memberships
held by each member, and a4 record of the terminatior. of memberships,
together with the date uf termiraiion  The membership record should be
required onl to the exteni that such a record is necessary to determine
the members entitled to vote; tn shave in the distribution of assets on
dissolution, or otherwise to particlpate in tbe alfairs of the nonprofit
corporation.

More flexible ﬁfacedures for keeyping the membership and fis;al
records should be authorized. Thz nouprofit cérporation should be
permitted to retain the membership record and the books and records of
account either in written fTormn or in any other form capable of being

converted into written form, Lut the minutes should be kept in written

1. See Corp. Code § 1500.

2. See Corp. Cnde §% 3000, 30G., which apply to nonprofit corporations
through Section 9002,

3. See Ccrp. Code § 9606.



burden of proeof that the basic election procedures were unfair, inequit-
able, or unreasonable should be on the person challenging the proce-

dures.

KREQUIRED BOOKS ARD RECORDS

The new business corporation law includes provisions that require
a corporation to keep adequate and correct books and records of account
and minutes of the proceedings of the members, board, and, to the extent
they exercise the authority of the board, committees of the board.1
These provisions supersede'the more detailed provisions of the old
seneral corporation law that govern nounpreofit corporations.2 Provisions
comparahle to the more general provisions of the new business corpora-
tion law should apply to nonprofit corporations.

The General donprofit Corporation Law requires that a nonprofit
corporation keep a "membership book' containing the name and address of
each member and requires that termination of any membership be recorded
in the book, together with the date on which the membership'ceased.3
The required content of the membership record should be specified in
more detail. The membership record should include the name and address
of each member, the date the member became a holder of record of the
membefship, and, where applicable, the number and class of memberships
held by each member, and a record of the termination of memberships,
together with the date of termination. The membership record should be
fequifed only to the =xtent that such a record is necessary to determine
the members entitled to vote, to share in the distribution of assets on
dissolution; of otherwise to participate Iin the affairs of the nonprofit
corporation. ' '

iMore flexible procedures for keeping the membership and fiscal
records should be authorized. The nonprofit corporation should be
permitted to retain the membership record and the books and records of
account either in written form or in.any other form capable of being

converted into written form, but the minutes should be kept in written

1. See Corp. Code § 1300.

2. See Corp. Code %% 3000, 3001, which apply tc nonprofit corporations
through Section 2002.

3. S5ee Corp. Code & 9606.
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form. These requirements, the same in substance as those of the new
business corporatiom law,4 provide needed flexibility in maintaining
accounting and membership records; while not preventing a nonprofit
corporation from keeping a membership book, they would permit the use of
electronic data processing equipment to maintain such a record so long

as the record could be converted inte written form,

ANNUAL REPORT; SPECIAL FINANCIAL STATEMENTS

The General ilonprofit Corporation law provides that the bylaws of a
nonprofit corporation may include provisions for the making of annual
reports and financlal statements to members,l but there is no require-
ment tnat a nonprofit corporation make an amnual report or provide

financial statements to members.

Annual Report

The old general corporation law required "stock corporations" to
send an annual report to the shareholders unless the bylaws expressly
dispensed with such report.3 The new business corporation law requires
that an annual report be sent to shareholders by business corporatiomns
unless the corporation has less than 100 holders of record of its shares
and expressly waives the requirement in the bylaws.ﬁ The Commission
recommends that the board of a nomprofit corporation be required to
present an oral or written annual report (containing specified informa-
tion similar to that required by the new business corporation law} at
the aunnual meeting of members except to the extent the articles or
bylaws otherwise provide.

The annual repert of a nonprofit corporation, which would cover a

fiscal year ending not more than 12 months prior to the date of the

b See Corp. Code § 1500.
1. See Corp. Code § 9402.

2. Corp. Code § 3006 (cld general corporation law) (ammual reports)
was limited to a "stock corporation" and Corp. Code § 3011 (old
general corporation law) (financial statements) specifically ex-
cepted 'momnprofit corporations.'  Hence, these requirements did not
apply to nonprofit corporatioms through Corp. Code § 2002.

3. See Corp. Code & 3006,
4. See Corp. Code § 1501,
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annual meeting, should show all of the following:

(1) The assets (including any held in trust) and liabilities of the
- nonprofit corporation as of the end of the fiscal year.

{(2) The major changes in assets (including any held in trust) and
liabilities during the fiscal year.

(3} The revenue or receipts of the nonprofit corporation, both
unresiricted and restricted to particular purposes, during the fiscal
year. -

| {4) The expenses or disbursements of the nonprofit corporation, for
both general and restricted purposes, during the fiscal year.

In addiﬁion to this fiscal information, the annual report should
‘also describe briefly:

{l) Any transaction during the fiscal year involving an amount in
excess of 540,000 to which the nonpréfit corporation was a party and in
‘which a director or officer of the nonprofit corporation or (if known to
the nonprofit corporation) a person holding more than 10 percent of the
voting power of the nonprofit corporation had a direct or indirect
material interest. This requirement would not apply to compensation of
officers and directors, to contracts let at a competitive bid or ser-
vices rendered at prices regulated by law, or to transactions approved
by the members,

- {2) The amount and circumstances of indemnification or advances
aggregating more than $10,000 paid during the fiscal year to an officer
or diréctor of the nonprofit corporation except for indemmification
approved by the members.

" The requirement of an annual report would apply except to the
extent the articles or bylaws otherwise provide. Thus, for example, the
articles or bylaws could dispense entirely with the requirement of an
anmual report, provide for an annwal report that contalns different or
more or legs. information than is required by the statute, or reguire
;hat a copy of the annual report be mailed to each member. The recom-
ﬁénded ﬁfq#isioné ﬁiii pfovide flexibility to meet the needs of various
types of nonprofit corporations but will, at the same time, require that
the articles or bylaws expressly set forth a decision to alter the

statutory annual report scheme.
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If the articles or bylaws dispense with the requirement of an
annual report or with the iInclusion of the financial information speci-
fied by statute, the members of the nonprofit corporation would be
authorized to obtain that financial information by using the procedure
‘discussed below., In addition, notwithstanding the articles or bhylaws,
the information concerning (1) transactions in which a director, offi-
cer, or person holding more than 10 percent of the voting powsr has an
interest and (2) indemnification and advances teo officers and directors
shoﬁld be required to be furnished to the voting members, whether or not

the nonprofit corporation makes an annual report.

Special Fimancial Statements

The old general corporatior law required a corporation to provide
special financial statements upon demand of shareholders holding at
least 0 percent of the number of outstanding shares5 but expressly
excepted nonprofit corpeorations from this requirement. The new business
corporation law contains a comparable requirement that special financial
statements be provided upon written request of holders of at least five
percent of the outstanding shares of any class.6

Hembers of a nonprofit corporation may need to obtain fiscal in-
formation. Accordingly, the Commission recommends that provisions
generally comparable to the special financial statements provisions of
the new business corporation law be included in the proposed nonprofit
corporation law with the following important exceptions:

(1) The nonprofit corporation should be allowed 50 days within
which to prepare the requested financial statement or statements.

(2} The nonpreofit corporation should be permitted to open its
fiscal records to inspection asg an alternarive to providing the re-
guested financial statement, as long as the records are located at an
address which is within the county vhere the principal office of the
nonprofit corporation im this state is lecated. This option is appro-
priate because a nonprofit corporation frequently will not prepare
financial statements with the regularity of business corporations, and a
demand for a special financial statement may thus impose an unreasonable

cost on the nonprofit corporation,

5. See Corp. Code § 3011.
a. See Corp. Code § 1501(c), (d}, (er, (£), (g), and (h).
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(3) Although an authorized member (one naving written authorization
of at least five percent'df the voting power or such lesser authoriza-
tion as is specified in the articles or bylaws) should be provided a
copy of the requested fiscal statement or starements without charge, the
nonprofit corporatiﬁn should be permitted to impose a reasonable charge

for providing additional copies of the statement or statements.

RIGHTS OF IWSPECTION

" The new busincss corporation law provisions pertaining to the right
of inspection of corporate recordsl supersede provisions of the old
general corporation law which apparently apply to nonprofit corpora-

2
tions.

ilembership Records

The new business corporation law expands the inspection rights
provided by the old general corporation law by providing an absolute
right to inspect the shareholder record tor shareholders who have a
significant ovmnership interest in the corporation or who, in addition to
a specified owmership interest in the corporation, have instituted a
proxy contest with respec: to the alection of directors. The new law
permits a shareholder teo obtain a2 zourt order postponing any previously
noticed shareholders' meeting until Lthe corporation compliés with a
proper vequest for a shareholder list; the court may award the share-
holder his reasonable expenses (in-~luding attorney's fees) incurred in
an action to enforce compliance with the statutory Inspection rights
upon a finding that the cornoration’s refusal was not justified.

"The Commissior recommends thoec the expanded inspection rights given
sharehoiders by the new business cornoration law also be given to mem-
bers of nonprofit corporations with the folliowing significant adjust-
ments:

“{1) An authorized member (onc having written authorization of at
least five percent of the voting pover or such lesser authorization as

is specified in the articlies or bylaws) should have a statutory right to

1. See Corp. Zode § 1600 et seq.

2. See Corp. Code §§ 3003-3005, apparertiy applicable to nonprofit
corporatlons ttrough Section 900%; cf, Mconey v. Bartenders Union
Local No. 284, 48 Cai.2d &41, 313 P.2d 357 (1957).
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inspect the membership record or obtain a list of voting members upen 1O
days' prior written notice. But the nonprofit corporation should be
permitted to protect its membership list from disclosure by adopting a
provision in its articles or bylaws that provides a reasonable procedure
whereby the authorized member may communicate without cost with the
members to seek sﬁpport for the nomination of any persom or persons for
election as directors, to communicate a candidate’s statement for per-
sons nominated for director, or to solicit proxies. The proposed stat-—
ute includes a section specifying procedural requirements which, if
included 1n the proviéions of the articles or bylaws, are deemed to
provide a reasonable procédure.3 This option will provide an authorized
member with a practical and economical means of cdmmunicating with other
members. At the same time, it will permit a nonprofit corporation whossz
membership list is a valuable trade secret to protect the list from
possible improper use{& It will also provide a means cf preserving the
right of privacy of members--a matter of some importance, for example,
where the nonprofit corporation is one that advocates an unpopular

cause,

(2) The court should be granted specific authority to allow the
nonprofit corporation additional time {over the 10 days prescribed by
statute) within which to provide its membership list to an authorized
menmber. The court should be authorized to impose just and proper condi-
tions for the exercise of the right to inspect the membership records or
secure a membership list and to postpone a previously noticed meeting of
the members or make other appropriate . orders 1f the nonprofit corpora-

tion fails to comply with a proper demand for inspectiom.

3. A bylaw that does not satisfy 411 of these requirements should sat-
isfy the statute If the procedure it provides is reasonable in view
of the circumstances, practices, and nature of the particular non-
profit corporation; but, if the bylaw is challenged, the burden
should be om the nonprofit corporation to establish that the bylaw
is reasonable under this standard.

4, Such a bylaw would not limit the right of an individual member to
inspect his or her membership record for a purpose reasonably
related to such member's interests as a member, but a member de-
manding such an inspection should be required to state in writing
under cath the purpose of the inspection and the use of the infor-
mation obtained should be limited by statute to the purpose stated
in the demand.
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(3) A provision is included in the proposed nonprofit corporation
law making the member whe obtained the membership information, and any
other person who used the information, liable to the nonprofit corpora-
tion for any damages resulting from the improper use of the information.
This will provide protection to a nonprofit corporation whose membership
list is a valuable trade secret and is used, for example, for the pur-
pose of soliciting its members to join a competing organization. The
" remedy would not be exclusive. Improper use of the membership informa-

tion could be enjoined or other appropriate remedies used.

. Financial Records and iinutes

The new business corporation law5 continues the substance of pro-
visions of the old general corporation law6 which authorized a share-
Holder to inspect the financial records and winutes for a purpose rea-
sonably related to his intetests as a shareholder.. The right of a
member of a nonpfofit corporation to inspect the financial records and
minutes for a purpose reasonably related to such member's interests as a
member should be continued with several additiens. In order to help
assure a proper purpose, the demand for inspection should be under cath
and state the purpose of the demand. This requirement is taken from the
Pennsylvania wdonprofit Corporation Law.? The nonprofit.corporation
should have 10 business days within which to comply with the demand.
This will give the nonprofit corporation time to determine whether the

demand is for a-proper purpose and time to schedule the inspection with

a minimum disruption of 1ts office personnel.

Articles and Bylaws

The General Honprofit Corporation Law requires a nonprofit corpora-
g
tion to keep a book of bylaws at its principal office; it dees not

- specifically grant inspection rights to members. The new business

f:”gofporation law requires that the bylaws of a business corporation be

3. Corp. Code § 1601.

6. Corp. Cede % 3003, applicable to nonprofit corporations through
; Corp. Code. § 9002.

e Seé_Pa,'Stat;uﬁnnJ'tit. 15, § 7508(b) (Supp. 1976).
~8. . See Corp. Code §:9404.: '
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open to inspection by the shareholdEIS;J This regquirement is a salutary
one and should be extended to cover the articles as well as the bylaws
of a nonprofit corporation. In addition, the nonprofit corporation
should be required, upor written request, to furnish a member with a
copy of the articles and byiaws and should be authorized to make a

reasonable charge for furnishing the copy.

Director's Right of Inspection

The director's right undevr existing law to inspect all books,
records, and documents and physical properties of the nonprofilt corpora-

Lo 10 .
tion” ~ should be continued,

Application to Foreign Honprofit Corperations

The provisions relating to rights of inspection should extend to a
foreign nonprofit corporation having its principal executive office in
this state and to any othar foreign nonprofit corporation with respect
to books and records, documents, and properties actually or customarily

located in this state.

Judicial Enforcement

. 1 .
The new businzss corporation law = countinuves the substance of
. . 13 . c s
provisions of the old general corporation law = relating to judicial

. - . .14
enforcement of the right of inspection and adds a new section author-

9. See Corp. Code § 213, TIf the cerporation does pnot have an office
in this state where the bylaws wmay be inspected, it must furnish
the shareholder with a copy upon written request.

10. See Corp. Code & 3004 {old general corporation law), applicable to
nonprofit corporntions tbrough Corp. Code § %002,

11, The recoumended provisions do not extend, as do some provisions of
the new business corporacion law, to a foreign corporation custom-
arily heolding weeiings of its board in this state. ' On the other
hand, the provisions apply with respect to all books,. records,
decuments, and properties sctually or customarily located in this
state whereas some of the rights of ingpection provisions of the
new business corporation law are not made applicable to foreign
corporations cn this basis. Uhere the foreign corporation has its
principzl executive ofiice in this state, it should be noted that
the right of inspecrion under the Commission's recommended legisla-
tion extends to books and records kept outside the state.

12. Corp. Code & 1603,

13. Corp. Code § 3005, applicable to nonprofit corporations through
Corp. Code § Q00Z :

14. Corp. Code % 1604,
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izing the court to award a shareholder his reasonable expenses (includ-
ing attorney's fees) if the court finds that the failure of the corpora-
~.tion to comply with a proper demand for inspection was without justifi-
cation.

Comparable provisions should be made applicable to nomprofit corpo-
rations except that the award of reasonable expenses (including reason-
able attorney's fees) should be extended to directors who seek Lo en—
force rights of inspection. In addition, in any proceeding to enforce
an individual member’'s right of inspection, the member should have the
burden of establishing that the ingpection is for a proper purpose.
These provisions will protect a nonprofit corporation against abuse of
the rights of inspection and protect members against unjustified refusal

to permit inspection for a proper purpose,

CORPORATE FIHANCE

Financial Obligations of Members

The General Honprofit Corporation Law grants general authority to a
nonprofit corporation to provide in its articles or bylaws for the
amount, terms of payment, and collection procedures for membership dues
and assessments,l ags well as for imposition of admission and transfer
fees.2 A member is liable to the nonprofit corporation for these
charges as long as the corporation's own rules are followed iIn imposing
the obligations and the payments are used for corporate purposes;3 even
resignation of membership after the levy of an assessment does not

- terminate such an-obligation.ﬁ

The Commission recommends that nonprofit corporations continue to

“have full authority to regulate their financial relations with their
:1members by means of provisions in the articles or bylaws. However,
'theré should be a method for members to escape liability, by prompt

~resignation of membership, for assessments imposed in order to acquire

‘1. See Corp. Code 55 9301, 9403, 9611,
2. See Corp. Code § 940Q3.

3.  Deilille v. Américan Fed'n of Radio Artists, 31 Cal.2d 139, 187 P.2d
722, cert, denied, 333 1U.S. 876 (1947).

4, . Cf, Locust Club w. Einstein, 129 Pa. Super. 338, 195 A, 432 (1937)

{and cases cited therein).
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or construct expensive capital improvements. As the resigning member
will not benefit from the future improvements, it is equitable that the
member not pay the assessment, This vule should not apply to such
nonprofit corporations as condominiums and homeowners' associations

where the obligation to pay assessments Tuns with the land at law,

Financing Devices

The General donprofit Corporation Law authorizes nonprofit corpora-—
tions to raise funds by incurring debt.5 The Commission recommends that
this authority be continued. For . clarity, the payment of interest {as
long as it is not measured by or contingent upon prefits} or princilpal
to members who hold debt instruments of the nonprofit corporation should
be specifically authorized. In order to protect both the members and
outsiders who deal with the nonprofit corporation, acceptable considera-
tion for the issuance of debt instruments should be defined.6

The nonprofit corporation laws of both New York and Pennsylvania
authorize the issuance of subvention'certificates.? In brief, a sub-
vention ig a form of subordinated debt, the repayment of which iz nor-
mally contingent both upon the financial health of the nonprofit corpo-
ration and upon the occurrence of some event--ideally, the completion of
the project for which the funds were solicited. The subvention has been
grected in New York as a new means of obtaining subsidies for nonprofit
corporations.8 The Commission recoumends that subvention provisions be
added to California law. Specific statutory authorization of subven-
tions should not restrict the full authoxity of nonprofit corporations
toe incur debt in such form as they find desirable.

The Commission also considered the use of another device provided

by New York and Pennsylvania law--the capital contribution.9 This

5. Corp. Code § 9501,

6. This is comparable to a provision of the new business corporation
law. See Corp. Code § 409(a).

7. See N.Y. Mot-for-Profit Corp. Law §§ 504, 505 (McKinney 1970); Pa.
Stat. Ann. tit. 15, § 7542 (Supp. 1976}.

8. See Note, Hew York's New Not-for-Profit Corporation Law, 47 {.Y.U.
L. Rev. 761, 783-784 (1972},

9, See N.Y. Not-for-Profit Corp. Law §§ 502, 503 (McKinney Supp.
1976); Pa. Stat. Ann. tit. 15, § 7541 (Supp. 1976).
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consists of a required contribution from members (such as an admission
feé or assessment) which may, under limited circumstances, be returned
to the members by the hoﬁprofit corporation., The Commission does not
récomménd adoption of capital contribution provisicns since California
nonprofit corporations presently have full and flexible authority to
regulate this matter, and this authority is continued in the recommended

legislation.

Partly Paid Memberships

Under existing law, nénprdfit corporations are authorized to issue
partly paid membershipsl0 with the purchaser remaining liable to the
nonprofit corporation for the unpaid balance of the price.ll The lia-
bility to the nonprofit corporaﬁion of transferors and transferees of
such partly paid memberships is regulated by statute although always
subject to specific written agreement between the Parties.l2 It is
important for members to know whether memberships may be purchased on an
installment basis. The Commisslon, therefore, recommends that existing
law regarding partly paid memberships be continued with the additional

requirement that authorization for issuance of memberships on a partly

paid basis be set forth in the articles or bylaws,

Repurchase and Redemption of lemberships

The financial requirements for repurchase of shares by a business
corporation are applicable to a nonprofit corporation that reacquires
memberships from members.13 In general, payment for the membership must
be from earned or reduction surplus and may not threaten the solvency of
the nonprofit corporation., The new business corporation law continues

the solvency requirement; however, with the goal of "rationalizing" the

10, See Corp. Code § 1102 (old general corporation law}, applicable to
nonprofit corporations through Corp. Code § 9002.

11, Corp. Code § 1300 (old general corporation law}, applicable to non-
profit corporations through Corp. Code § 9002.

12. See Corp. Code §% 1301-1304 (old general corporation law), appli-
cable to nonprofit corporations through Corp. Code § 9002.

13, See Corp. Code §§ 1706-1708 {old general corporation law), appli-
© . cable -to nonprofit corporations through Corp. Code § 9002. But see
H. Ballantine & G. Sterling, California Corporation Laws § 408.01,
at 761 (4th ed. 1976}.

42



restrictions and providing "meaningful protection' for creditors and
investors,la the new business corporation law substitutes for the existe
ing surplus account requirement a test based upon the earnings, net
worth, and liquidity of the corporation (as disclosed by its financial
statements}.15 7

The Commission recommends application of the new finmancial require-
ments to nonprofit corporations which repurchase memberships, with some
adaptation to reflect differinz accounting terminology for nonprofit
corporations. The repurchése should alsoc be subject to the requirement
that payments not be made pursuant to 2 plan to distribute to members
any gains, profits, or dividends. A L

The specific redemption procedures (e.g., notice; time of payment)
of the old éeneral-corporation law which now govern nonprofit corpora-
tionsl6 have been coﬁtinued in the new business corporation law.17

Comparable provisions should be included in the new nonprofit corpora-

tion law.

Charitable Property

In addition to general common law powers over charitable institu-~
tions,l8 the Attorney General now has specific statutory authority to
supervise nonprofit corporations holding assets for charitable pur-
poses.lg This authority should be continued.

Existing provisions of the Corporations Code do not impose specific
duties of care upon a nenprefit corporation holding assets for chari-
table purposes. Case law provides that the management activities of

such a nonprofit corporation, and its directors, are to be measured

14, Report of the Assembly Select Committee on Revision of the Corpo-
rations Code 72 (1975).

15. See Corp. Code §§ 500, 501.

16. See Corp. Code 5§ 1700-1703 (old general corporation law)}, appli-
cable to nonprofit corporations through Corp. Code § 9002.

17. See Corp. Code § 509,
18, See People v. Cogswell, 113 Cal. 129, 45 P. 270 (1896}.

19. See Corp. Code § 9505; Uniform Supervision of Trustees for Chari-
table Purposes Act, Govt, Code §§ 12580-12597,
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against the standards applicable to private trustees.20 This is a
developing area of law and should be left to continuing case law evolu-
tion. The statute should make clear, however, that the directors of a
charitable corporation may comply with the express purposes of the
charitable trust without vieclating the applicable general standard of
care. 7

Existing law saves Indefinite or uncertain charitable gifts to
charitable corporations and authcrizes these corporations to determine
the best use for such gifts.21 The Commission recommends that this
provision be expanded to apply to all nonprofit corporations named as
recipients of indefinite or uncertain charitable gifts,

Y¥ew York and Pennsylvania provide authority for nemprofit corpora-
tions to transfer for investment purposes all or part of theilr assets,
including those held for charitable purposes, to an institutional trust-
ge; these statutes protect the directors of the nonprofit corporation
from liability arising out of the administration of the transferred
assets by the trustee.22 Similar provisions should be adopted for

California nonprofit corporations.

Common Trust Funds

Existing law authorizes a nonprofit corporation organized for
charitable purposes to form a common trust fund for the pooling of
investment funds by the nonprofit corporation and affiliated organiza-
tions.23 Certain educational institutions are also authorized to par-
ticipate in such funds,za The Commission ;ecommends continuation of

these provisions.

20. See Lynch v. John M. Redfield Foundation, 9 Cal. App.3d 293, 88
Cal. Rptr. 86 (15970).

21, See Corp. Code § 10206(b).

22, See H.Y.-Not—for—Profit Corp. Law 5 514 (McWinney Supp. 1976); Pa.
Stat. Aun. tit. 15, § 7551 {(Supp. 1976}. C(Cf. Civil Code § 2290.5.

23, See Corp. Code § 10250,
24. See Corp. Code § 10251,
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AMENDMENT OF ARTICLES

Existing law specifies the amendments that may be made in the
articles of a nonprofit corporation.l The new business corporation law
eliminated this specification in favor of general authority to make any
necessary amendments, provided the amendments would be proper if in-
serted Iin original articles filed at the time of the amendment.2 This
flexibility is desirable and should be extended to nonprofit corpora-
tions.

Existing law permits the adoption of émendments to the articles by
. a vote of two-thirds of a quorum of mem.bers3 or by a2 vote of two-thirds
of a policymaking committee created by the members.4 These provisions
have enabled nonprofit corporations to function efficiently, and no
problems in thelr operation have been called to the attention of the
Commission; they should be continued without change.5

The new business corporation law revises and simplifies the pro-
visions relating to certificates of amendment and restéted articles.6
For uniformity, comparable provisions should apply to nonprofit borpora—

tions.

SALES OF ASSETS

The provisions of the new business corporation law relating to
sales of asséfsl are, with a few modifications, equally suitable for
nonprofit corporations. The Commission recommends that.these provisions
be adaptéd td:;équire that a sale, lease, or other disposition of all or
substantially all of the assets of a nonprofit corporation be approved

by the board in evéf& case and approved by the members i1f the transac-

[
-

See Corp. Code §§ 3600-3602 (cld general corporation law), appli-
cable to nonprofit corporations through Corp. Code § 9002.

.  See Corp. Code'§_900(a){

. Corp. Code § 3632 (old general corporation law).

Z
3
4,  Corp. Code & 3632.5 (old general corporation law)}.
5

. The concept of a policymaking committee should be expénded to apply
to other areas than amendment of articles. See discussion under

"Voting of Memberships,” supra.
6. Corp. Code 4§ 905-908 and 210.

L. Corp. Code §§ 1000-10062.
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tion 1s not in the usual and regular course of corporate activities.
Hotice of the general natﬁre of the proposal should be given to members
before member approval (other than unanimous approval) may be obtailned
at a meeting, whether the meeting is regular or 8pecial;3 this will
effectuate an earlier Commission recommendation.

The statute should make clear that assets held on condition or onm a
charitable trust are subject, respectively, to the limitations in the
instrument of conveyance or in the instrument creating the trust, Where
any assets are subject to a charitable trust and the transaction is not
in the usual and regular course of corporate activities, the nonprofit
corporation should give written notice te the Attorney General before
the transaction is consummated. Tais will facilitate performance of the

Attorney General's duty to supervise charitable property.
¥ _ P percy

HERGER AWD CONSOLIDATION

Under exisﬁing law, nonprofit corporations wmay merge or consolidate
with other nomprofit corporations.1 The new business corporation law
has eliminated consolidation for business corporations om the ground
that it was ”outmoded"2 and was seldom used.3 The Commission recommends

that consolidation be retained for nonprofit corporations, however,

2. See Corp. Code § 1001{a} (new business corporation law).

3. The new business corporation law contains a comparable provisiom.
n

See Corp. Code § 601(a) (notice of general nature of proposal must
be given if meeting is special but net annual).

4, See Recommendation and Study Rolating to Wotice to Shareholders of
Sale of Corporate Assets, ? Cal. L. Revision Comm'n Reports G-l
(1959).

5. See Corp. Code § 9505.

1. Corporations Code Sectiom 3700 makes‘the provisions of Article 1
{commencing with Section 4100) of Chapter 3 of Part 8 of Division 1
of the old general corporation law applicatle to nonprofit corpora-
tions.

2.  Report of the Assembly Select Committee on the Revision of the
Corporations Code 13 (1975).

3. See working papers of the State Bar Committee on Corporations, p.
37-6 (unpublished matetials on file at the office of the California
Law Tevision Commission).
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since many nonprofit corporation combinations employ the consolidation
procedures in preference to merger procedures,“

A merger or consolidation is accomplished by filing an agreement of
merger or consclidation, approved b? the boards and members of the
constituent nonprofit corporations. Under existing law and under the
new business corporation law, the agreement may provide for the coumpen-
sation of shareholders by the payment of money or property.5 This is
inappropriate for nonprofit corporations because of the basie policy
against distributing gains, nrofits, or dividends of a nonprofit corpo-
ration except upon alissolutiom6

Existing law provides for approval of the agreement by a majority
of the members acting by votz or by two-thirds of the members acting by
written consent, disfegarding any limitations or restrictions on the
voting power of a class of'membership.'7 The Commission recommends that
the requirement of two-thirds approval where members act by written
consent be changed to a majority.

Where a nonprofit corporation organized for charitable purposes or
holding assets on charitable trust proposes to merge or consolidate, the
Attorney General should be given notice of the proposed merger or con-
solidation before it is effective so that the Attorney General may
ensure that the charitable purposes will not be violated.

Under existing law, it appears that a mewmber who dissents from the
merger or consolidation has the right to require the nonprofit corpora-
tion to purchase his membership, assuming that the membership has a

monetary value.d The Commission recommends that dissenting members not

be afforded the dissenters' appraisal ripght granted to dissenting share-

4, " See Davis, Reorganization and Termination, in California Nonprofit
Corporations § .17, at 325 (Cal. Cont. Ed. Bar 1969)

5. See Corp. Code §§ 4103 (old general corporatlon Law) and llﬂl(d)
{new business corporation law}.

6. See discussion under ''Corporate Powers," supra.

7. Corp. Code § 9701.

3. Corporations Code Section 9700 makes the merger and consclidation
provisions of the old general corporation law applicable to non-
profit corporations without excepting the provisions of Section
4123 which provides for the compensation of dissenters.
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holders. Such a right could not be applicable in the case of a non-
profit corporation organized for charitable purposes. To require other
types of nonprofit corporations to purchase the memberships of dissent-
ing members would violate the policy against distribution of gaims,
profits, and dividends except upon dissolution9 and create other prob-
lems. 10

The new business corporation law eliminated the requirement that
the corporation give to each shareholder notice of the approval of the
agreement of merger, in favor of a provision that netice be sent to
those shareholders who hold dissenting shares.ll The nonprofit corpora-
tion law should retain the requirement that all members be given notice
of approval; all members will thus receilve timely notice for purposes of
any challenge to the merger or comsolidation. The notice should be
given in the same manner as notice of meetings of members.

The Commission recognizes that there may be situations where valu~-
able property rights of members are infringed by a merger or consclida-
tion. Where these rights are limited to certain classes, they are
protected by the rule that the approval of a class of members is re-
quired where an acticn would adversely affect the rights of the members
of a class to a greater extent than members of other classes.12 In
addition, where a merger or consolidation would be wmanifestly unfair to
the property rights of an individual member, the member should be per-
mitted to bring a prompt action to enjoin or rescind the merger or
consolidation. In every other case, except where an action is brought
to test whether the proper vote of approval was obtained, the members
should have no right to enjoin or rescind the merger or consoclidation.

The new business corporation law has codified the de facto merger
doctrine which gives shareholders the right of approval and dissenters'

rights in corporate transactions that have the effect of a merger but

9. See discussion under "Corporate Powers,' supra.

10. See discussion under "Transfer and Termination of Memberships,"
. supra.
11, Seé Corp. Code §§ 1300, 1301.

12.':See discussion undgr‘”Voting of MEmbershiﬁs," SUpra.
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13 .
are not formal mergers. The Commission does not recommend the codi-
fication of the de facto merger doctrine in the proposed nonprofit
corporation law. It will be an extremely rare case where a nonprofit

corporation is involved in transactions covered by the doctrine.

DIVISION

Although existing law provides for the combination of nonprofit
corporations through the devices of merger and consolidation, no pro-
vision is made for dividing into two or more independent nonprofit
corporations. 4 nonprofit corporation may wish to divide, for example,
to sevef nembership factions that cannot agree or to separate different
tjpeslof corporate activities, The Commigsion recommends that a divi-
sion procedure, based in part on the division provisicns of the Pennsyl-
#ania Honprofit'COrporation Law of 1972,1 be included in the nonprofit
corporation law.

The major features of the recommended division procedure are:

(1) Any nonprofit corporation is permitted to take advantage of the
division procedure.

(2) A dividiﬁg nonprofit corporation may (a} survive the division
and create one of umore new nonprofit corporations or (b) cease to exist
and create two or more new nonprofit corporations.

{3) The dividing nonprofit corporation will be permitted to divide
its assets and liabilities among the resulting nonprofit corporations as
it sees fit so long as the rights of creditors are not impaired.

{4} In order to ensure that a charitable trust will not be violated
by a division, the Attorney General must be given notice of a planned
division by a charitable corporation.

{5) Other aspects of thé recommended division procedure--Iincluding
the contents of the plan of division, the manner of adoption, amendment,
or abandonment of the plan, the effect of filing the plan, and the
limitations on actiong to enjoin or rescind a division--are analogous to

the merger and consolidation procedures.

13. Sce Corp. Code §§ 181,71200, 1201; Report of the Assembly Select
Committee on the Revision of the Corporations Code 93-94 (1975).

1. Pa. Stat, Ann. tit, 13, §§ 7941-7946 (Supp. 1976)}.

2. See discussion under "Herger and Consolidation,' supra.
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CONVERSION OF WONPROFIT TO BUSINESS CORPORATION OR BUSINESS TO NON-
PROFIT CORFORATION

Existing law provides no means whereby a nonprofit corporation may
be converted into a business corporation or a business corporation may
be converted into a nonprofit corporation. It may be argued that con-
version of a nonprofit corporation Into a business corporation permits
the shareholders to receive dividends and other distributions, which
were previously denied them under the nonprofit corporation law.
However, this result can be achleved indirectly by dissolution and
reincorporation. Consequently, the Commission recommends the enactment
of conversion provisions based on the conversiom provisions of the
Pennsylvania Nonprofit Corporation Law of 1972,1

The significant features of the recommended conversion procedure
are!

- (1} A nonprefit COprration {other than a charitable corporation)2
will be pernitted to convert into a business corporation,

(2} ‘A business corporation will be permitted to convert inte either
a charitable or noncharitable nonprofit corporation,

(3) The procedure for conversion is analogous to the merger proce-
dure.3 The conversion will be accomplished by filing a plan of conver-
slon which has been approved by the board and the shareholders or mem-
bers of the converting corporation in the same manmer as is provided for
the approval of mergers. Hembers of a converting nonprofit corporation
will be given notice of the approval of the plan of conversion and will
be permitted to bring an action to enioin or rescind the conversion if
the conversion would be manifestly unfair to their property rights.
Dissenting shareholders of a converting business corporétion will be
given the same right to require the corporation to purchase'their shares
as dissenting sharehoiders have where a merger takes place under the new

. 4 . . .
business corporation law. Ho other action to enjoln or rescind the

1. See Pa. Stat. Ann. tit. 15, 5% 7951-7956 (Supp. 1976).

2. This limitation is not found in Penunsylvania law which permits the
conversion of any nonprofit corporatiom, subject to the power of
the court to prevent a diversion of property committed te chari-
table purpeses. See Pa. Stat. Ann. tit. 15, §§ 7549(b), 7956(b)
{Supp. 1976), o .

lerger and Consolidation,” supra.

b
L

3. See discussion under
4., See Lorp. Code 5 1300 et seq.
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conversion may be brought except to test whether the proper number of

memberships or shares were voted in favor of the plan of conversion.

VOLUNTARY AND IWNVOLUNTARY DISSOLUTIOHN

General Approach

The rules governing dissclution of nonprofit corporations are gen-
erally the same as those governing business corporations1 with the major
exceptions noted below. The Commission believes this statutory scheme
is sound and recommends that the mnew business corporation law provisions
be adapted for nomprofit corporations.

- A pumber of provisions of the new business corporation law that are
appiicable both to voluntary and involuntary disselution proceedings
should be consolidated in the proposed nonprofit corporation law,
Examples of such provisions are those concernlng powers of the court,
limitations on corporate activities, powers of the board and officers,
notice, presentation of creditors' claims, and cessatlon of corporate
existence.2 This will eliminate duplicainn and will result in a sim-

pler statute,

Disposition of Charitable Assets

Dissolution of a nonprofit corporation differs from dissolution of
a business corporation principally in the special treatment accorded to
c¢haritable assets. The Commission recommends the codification of exist-
-ing law that such assets be distributed on dissolution in conformity
with the purposes of the charitable trust or the charitable purposes for
which the nonprofit corporation was organized.3 This codification will
not affect thé judicially developed rule that, if the dominant purpose,

express or implied, of a donor cannot be carried out, the doctrine of cy

i. See Corp. Code % 9800 (nonprofit corporations wound up and dis-
solved in same manner as stock corporation}.

2. See Corp. Code §§ 1801(c), 1802-1804, 1805(b), 1806, 1904 (powers
of court), 1805(c), 1903(c}(c0rporate activities during winding
up) lSUS(b}, 1903(b), 2001 {powers of board and officers); 1805(c),
1807 (b}, 1903(0)(n0tice}; 1805(b)y, 1905(k), 2010 (cessation of
corporate existence}. :

3. See Corp. dee 5 9801; Pacific tlome v. County of Los Angeles, 4l
Cal.2d 844 264 P.2d 539 (1953).
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pres will be applied by substituting another charitable object approach-
ing the original purpose as nearly as possible,4

The present rule requiring court proceedings for distribution of
charitable assets5 should be modified to allow distribution to be made
without court proceedings if the Attorney General makes a written waiver
of objections. This will recopgnize the existing practice and expedite
those proceedings in which there is no problem and no need to go to
court. This would not preclude a nonprofit corporation from obtaining a
court order for distribution of assets even though the Attorney General
has waived objections, nor would it preclude subsequent court challenge
of the distribution by an interested party. The common law rule that a
conditional gift be disposed of in accordance with the donor's iatent if

digsolution wiolates the condition should be codified.6

Grounds for Dissclution

The grounds for voluntary dissolution by the board should include
that the term of existence of a nonprofit corporation formed for a
limited period has expired without extension or renewal7 and that the
charter of a subordinate body has been surrendered to, taken away, or
revoked by the head or national body granting it..8 These changes will
allow such nonprofit corporations te wind up without the necessity of
" court proceedings. In additiomn, the Attorney General should be author-
ized to bring an involuntary dissolution proceeding in the case of

" expiration of the term of existence. This will allow the Attorney

' General to enforce the termimation of the corporation if necessary.

4, . See, e.g., Metropolitan Baptist Church of Richmond, Inc., v. Young-
er, 48 Cal. App.3d 850, 121 Cal. Rptr, 899 (1975); In re Veterans’'
Tpdustries, Inc., 8§ Cal., app.3d 902, 88 Cal. RBptr. 303 (1970).

5. See Corp. Code § 9801,

a, See In re Los Angeles County Pioneer Society, 40 Cal.2d 852, 257
P.2d 1, cert. denied, 3456 U.5. 888 (1953).

7. ,‘Undepzthé business corporation law, this is now a ground for in-
voluptary, but not voluntary, dissolution. Compare Corp. Code
§ 1800(b) (6) with Corp. Code § 1500(b).

8. Under present law, whenever the charter of a ''subordinate body" in-
corporated under the General Jonprofit Corporation Law “is surren-
dered to, taken away, or revoked by the head or national body
granting it, the subordinate body shall dissolve." Corp. Code
§ 9802,
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Avoidance of Dissclution by Purchase

The remedy of avoidance of dissolution by purchase9 should be
limited to dissolutions of nonprofit corporations other than charitable
and to proceedings initiated by members holding a majority of the voting
power. This will eliminate the possibility of a minority commencing
involuntary proceedings as a device to circumvent the prohibition a-
gainst distribution of gains to members,1

In order to assure equity to all members, (1) if the nonprcfit
corporation elects (by vote of members excluding those initiating the
dissolution proceeding) to purchase the memberships, the members who
opposed such election should bz allowed to require the corporation to
purchase their memberships in addition to the wmemberships of the persons
initiating the proceeding and (2) if the nonprofit corporation does not
elect to purchase the memberships., any member should be authorized to

make the purchase.l1

Presentation of Claims

Under the new business corporation law, notice of the commencement
of proceedings forrwinding up is given to shareholders and crediters by
mail,12 and notice to creditors to present claims Is given by publica-
tion.13 The requirement of publication is inadequate and should not be
duplicated in the nonprofit corporation law.

In order to assure adequate notice of the commencement of proceed-
ings and notice to present claims, notice ordinarily should be given by
mail with authorization for the.court to prescribe a different method of
notice where appropriate. The notice of commencement of proceedings
should be permitted to contain a statement of the time and place for
presentation of creditors' claims; if it does not do so, separate later

notice to present claims should be required.

9, See Corp. Code 5§ 2000 (new business corporation law), 4658-4659
{old general corporation law).

10, See discussion under "Corporate Powers,”

supra.
11, Compare Corp. Code 4 2000{(a)(new business corporation law).
12. Corp. Code 3§ 1805{c}, 1903(c).

13. Corp. Code § 1807.



Dissolution of Regulated Nonprofit Corporation

Under -the Public Utilities Actgla a public utility may not dispose
-of its assets without the consent of the Public Utilities Commission.ls
‘And under the Insurance Code, the Insurance Commissioner may commence a
proceeding to obtain control of the assets of an insolvent or delinquent
~idnsurer and to dissolve the corporation.16 Consent of the appropriate
regulatory agency should be obtained in these cases before dissolution

proceedings under the nonprofit corporation law may be maintained.

APPLICABILITY OF NEV BUSINESS CORPORATICK LAW

The old general corporation law applied to every private corpora-
tion, profit or nonprofit, "now existing or hereafter formed," unless
the corporation was expressly excepted from the operation thereof or
. there was a special provision applicable to the corporation inconsistent
with some provision of the old general corporation law, in which case
the special provision prevailed.1

The new busiress corporation law is limited in its application; the
new law does not apply to nonprofit corporations subject to Division 2
{commencing With-SECtion 9000} of Title 1 of the Corporations Code, to
certain corporations subject to Division 3 (commencing with Section
12000) of Title 1 of the Corporations Code—-chambers of commerce, boards
of trade, mechanics’ institutes, cooperative corporations, fish market-
ing associations, California job creation corporations, or business and
industrial devélbpment corporations-—or to corporations organized or
exlsting under éﬁy statute of this state other than the Corporations
: Cddé;luﬁlesé expfessly included in a particular provision of the new

business corporation lasw,

14. Pub. Util, Code &§ 201-2115.

15. Pub. Util., Code § 851; Grover v, Sharp & Fellows Contracting Co.,
SR 82 Cal., App.2d 5315, 186 P.2d 682 (1947); Slater v. Shell 0Qil Co.,
39 Cal, App.2d 535, 103 P.2d 1043 (1940).

16. 1Ins. Code §§ 1011, 1017.
1. Corp. Code § 119. -

2. Corp. Code § 102, as amended by Section 1.3 of Chapter 641 of the
Statutes of 1976.
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Section 16 of Chapter 682 of the Statutes of 1975 saves the old
general corporation law to the extent that that law applied to corpora-
tions not covered by the new business corporation law.3

There are a number of provisions of the old general corporation law
that were carried forward inteo the new business corporation law that the
Commission believes should apply generally to all corporations, profit
or nonprofit, now existing or hereafter formed. These provisions—-and
only these provisions--of the new business corporation law should apply
to nonprofit corporations. Accordingly, the Zommission recommends that
the provisions, listed below, be made applicable to nonprofit corpora-
tions by specific incorporation by reference in the proposed nonprofit
corporation law: '

Section 105 (suit against corporation)

Section 106 {subjection of corporate property to attachment)

3. Section 16, as amended by Section =3.5 of Chapter 641 of the Stat-
utes of 1976, provides:

Sec. 16, (a) Section 119 of the Corporations Code as in
effect immediately prior to the effective date of this act, to
the extent that it makes applicable the General Corporation
Law to private corporations organized under other laws, shall
continue in effect netwithstanding its repeal by the provi-
sions hereof; but it shall refer to the provisions of Division
1 of Title 1 of the Corporations Code as in effect Immediately
prior to the effective date of this act, unless and until the
provisions of any other statute permitting the Incorporation
of private corporations shall be amended to incorporate by
reference in such other statute specific sections or portions
of Division 1 of Title 1 of the Corporations Code as amended
hereby. All references in any such other statute to any
sections or portions of the General Corporation Law shall,
until such amendment, continue to be references to Division 1
of Title 1 of the Corpeorations Code as in effect immediately
prior to the effective date of this act. Homprofit coopera-
tive corporations organized pursuant to Title 22 of Part 4 of
Division First of the Civil Code prior te August 14, 1931
which have not elected to be governed by Part 2 of Division 3
of Title 1 of the Corporaticns Code pursuant to Section 12206
of the Corporations Code; and existing as nonprofit coopera-
tive corporations on January |, 1977, shall be governed on and
after such date by the General Fonprofit Corporation Law.

{(b) Notwithstanding subdivision (a), subdivision (b} of
Section 201 of the Corporations Code as in effect on January
1, 1977, and as subsequently cemended, shall apply to all cor-
porations.
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Section 107 {(issuing or putting in circulation other than lawful
money)

‘Section 103 (fees of Secretary of State)

Section 109 {(correction of instruments)

Section 110 (filing of instruments)

[Chapter 14 {(commencing with Section 1400) (bankruptcy reorgani-
zations and arrangements}]

Chapter 17 (commencing with Section 1700) (service of process
‘on domestic corporations)

Chapter 21 (hommencing with Section 2100) {(excepting Sections
2108, 2109, and 2115)4 and Section 191 {foreign corpora-
tions--registration of corperate name, qualification to
transact intrastate business, permissible corporate name,
service of process, and related provisions)

Chapter 22 (commencing with Sectiom 2200} {excepting Sections
2200-2202) (crimes and penalties)

Other provisions of the new business corporation law élso should be
incorporated by reference in the proposed nonprofit corporation law with
apprpp;iate modifications or additions:

(lj-Subdiﬁision {b) (permissible corpofate'name) and subdivision
{c) (fESEIVation of corporate name) of Section 20l should be incorpo-
rated by reference, and the nonprofit corporation law should further
provide that a nonprofit corporation shall not adopt (a) a name the use
of which is- prohibited by any other statute or (b) a name in which the
word "charitable" or its equivalent appears unless the corperation is a
nonprofit corporation organized for charitable purposes.

‘(2) Section 800 (shareholder derivative action) should be incorpo-

rated by reference with one impoftant modification. In recognition of

4. The excepted sections relate to pseudo-foreign corporations, which
the Commission recommends not be applied to foreign nonprofit cor-
porations at this time., The concept presents difficult conflict of
laws and other problems. See Halloran & Hammer, Section 2115 of
the New California Corporation Law--The Applicaticn of California
Corporation Law to Foreign Corporationms, 23 U.C.L.A. L, Rev. 1282
'(1976) . * Experience should be accumulated before a determination is

©: ~ made whether a similar provision is appropriate for foreign non-

-+ profit corporations. Ioreover, there is much less need for a
similar provision .for nonprofit corporations--there is little
motivation for Californians to incorporate a nonprofit corporation
in another state in an effort to avoid application of the Califor-
nia nonprofit corporatlion law.
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the nonpecuniary nature of many nonprofit corporations, a provision
should be included in the nonprofit corporation law to permit members to
bring derivative actions without being required to furnish security
whexe 50 members or 10 percent of the wembers, whichever number is

smaller, join in the action. This is similar to provisions of the

r

Pennsyivania WHonprofit Corporation Law of 1972.°

(3) Section 1502 {annual statement of officers, office, and agent
for service) should be incorporated by reference, but only the fellowing
information should be required in the annual statement of a nonprofit
corporation: the name and address of its chief executive officer and
either its secretary or chief financial officer; the address of its
principal executive office and, if that office 1s not located in this
state, the address of its principal office in this state, if any; and a
statement whether the nonprofit corporation is a nonprofit corporation
crganized for charitable purposes. The nonprofit corporation, like
other corporations under the new business corporation law, would be

required to designate in the statement an agent for service of process.

OPERATIVE DATE AND TRANSITION PROVISIONS

The operative date of the new nonprofit corporation law should be
deferred for a period of one year following its enactment. This will
permit adequate time for the law publishers to print the law and for
affected persons, organizations, and agencies to become familiar with
and prepare_forms to implement the law.

An additional period of up to one year following the operative date
éhculd be allowed before the new law becomes applicable to nonprofit
corporations formed under prior law and in existence on the operative
date. Such corporations could elect to be governed by the new law at
any time dﬁring the additional perilod. This will accommodate changes in
articles and bylaws that may be necessitated by the new law. To assure
that the new requirements for the contents of articles of incorporation
do not force an existing nonprofit corporation to make extensive amend-
ments solely to comﬁly with formalities, the provisions relating to the
required contents of articles should be deferred until such a time as

the existing nomprofit corporations makes any amendment of its articles.

5. Pa. Stat. Ann., tit. 15, § 7765(c} (Supp. 1976).
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As a general rule, all corporate actions taken on or after the
operative date are to be governed by the new nonprofit corporation law.
There are a few minor exceptions to this rule, however, set out in the
portion of the proposed legislation relating to "Transition Provisions.”
These exXceptions are based largely on cowparable provisions of the new
business corporation law.

During the transition period, an existing nonprofit corporation
should consider the following provisions in determining whether article
or bylav amendments may be necessitated by the new law:

-[list of provisions to be added later which permit or require
nonprofit corporations te prescribe rules ia articles or bylaws

that differ from existing law]

COUFORIING REVISIONS

A substantial.number of conforming revisions—-amendments, addi-
tiohs, and repeals--will be required to conform other laws to the enact-
ment of the proposed nonprofit corporation law and to improve the orga-
nization of the statutes felating to nonprofit corporations. These are
outlined below. Iany of the conforming revisions are technical in
nature. The technical revisions are. explained, where necessary, in the

Comments that follow the sections in the "Proposed Legislatiom,' infra.

© COOPERATIVE CORPORATIONS

" There are three major statutes as well as a number of minor stat-
utes under which cooperative corperations may be formed in California.
Two of the major statutes—-relating to agricultural'cooperatives1 and
fish marketing'cooPerativész--incorporate by reference the "General
- Corporation Law."3 However; this reference is to the old general corpo-

. : . . . 4
ration law rather than to the new business corporation law. Because

1..  Food & Agri. Code 3§ 54001-54294.
2. Corp. Code §§ 13200-13356.

3. See -Corp. Code §§.13204, 13208, 13225, 13230, 13314 (fish marketing
cooperatives); Food & Agri. Code §5 54040, 54082, 54083, 54116,
- 54178, 54180, 54202, 54291 (dgricultural cooperatives}.

4, See Cal, Stats. 1975, Ch. 682, 5 16, as amended, Cal. Stats. 1976,
Ch. 641, § 43.5, ("All references in any such other statute to any
sections or portions of the General Corporation Law shall, until
such amendment, continue to be references to Division 1 (commencing
with Section 100Y of Title 1 of the Corporations Code as in effect
immediately prior to the effective date of this act.')
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these types of cooperative corporations are governed by laws relating to
business corporations, the Commission has not studied or made recommen-—
dations with respect to them.

The third major statute--the cooperative corporation law in the
Corporations Code5~-incorporates by reference the provisions of the
General dHonprofit Corporation Law.6 The statute also provides for the
formation of cooperatives with shares, memberships, or both7 and permits
the distribution of dividends to the shareholders or members.,8 The
proposed nonprofit corporation law covers only membership corporations
and does not include provisions dealing with the iIssuance of shares or
the payment of dividends. Accordingly, the Commission recommends that
the General Wonprofit Corporation law be continued for these cooperative
corporations. to the same extent it 1s now applicable to them. This will
preserve the existing law applicable to these corporations until a study
can be made and a new statute drafted that relates to them.

"Nonprofit cooperative corporations' were formed pursuant to a
repealed title in the Ciwvil Code9 that differed from the cooperative
corporation law in the Corporations Code iIn that it forbade the Issuance
of stockIO and did not authorize the distribution of dividends to mem-—
bers.11 The legislation enacting the new business corporation law was

amended in 1976 to provide that such corporations, 1If they have not

5, Corp. Code §§ 12200-1295& (cooperative corporations for ultimate
producers or consumers or both).

6. Corp, Code § 12205, But see Corp. Code #§ 12206 (corporation
organized under other law may bring itself under cooperative corpo-
ration law by amending articles as prescribed in General Corpora-
tion Law), 12900 (cooperative corporatiop may amend its articles as
prescribed by General Corporation Law). :

7. Corp. Code 5 12402,
8. Corp. Code §§ 12201, 12805.

9, Former Civil Code §§ 653t-653zd (former Title 22 of Part & of Divi-
sion 1).

10. Tormer Civil Code § 653u.

11, See former Civil Code § 653zc (corporation may carry on business
for profit of its members).
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elected to be poverned by the cooperative corporation laws12 are gov-
ernad by the General Honprofit Corporation Law.13 The Commission recom—
mends that these nOnprofit cooperative corporations, like those subject
to the cooperative corporation law, be governed for the time being by
the existing General Nounprefit Corporation Law rather than the proposed
Nonprofit Corporation Law,

The Commission recommendé that a peneral study be made of coopera-
tive corporation law, ;he statutes relating to agricultural coopera-
tives and fish marketing éoopera;ives, as noted above, refer to the old
general corporation law. This requires that repealed statutes be con-
sulted to determine the law applicable to these corporatioms. In addi-
tion, under the Commission’s recémmendation, with respect to the cooper-
ative corporation law found in the Corporations Code, it will be neces-—
sary to refer to the.now existing but to be repealed General Nonprofit
Corporation Law, which in turn will refer to the old general corporation
law. This undesirable situafion is one that should be corrected as soon

as possible.

CORPORATIONS FOR CHARITABLE AND ELEEMOSYNARY PURPOSES

4 special statute provides for the formation of corporations to
receive, hold, and éxpend funds for charitable'purposes.la The Commis-—
sion recommends that this rarely u'sed.15 statute be repealed, Honprofit
corporations may be formed for these purposes under the General Won-

o profit Corporation Law énd under the proposed neonprofit corporation law.

1
Thus, the specific restrictions contained in the special statute 6 have

_ 12. rThe election: to be governed ﬁy,thg coopefative corporation law
. (Corp. Code §§ 12200-12956) may be made pursuant to Corp. Code
§ 12206. S

13, (©€al, Stats, 1975, Ch. 682, § 16, as amended, Cal. Stats. 1976, Ch.
b4l, § 43.5.

14. Corp. Code §§ 10200-10208.

15. California Honprofit Corporations § 1.11, at 10-11 {(Cal. Cont. Ed.
Bar 1969); II. Ballantine & G. Sterling, California Corporation Laws
§ 408.02(a), at 761-762 (4th ed. 1976).

16. See, e.g., Corp. Code 5§ 10200 (formation by a minimum of 25 per-—
sons), 10201(d)(board consisting of between 9 and 25 trustees),
10206(d} {no property held other than for charitable purposes),
10206(f) (prohibition against compensation of trustees).
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no general application under existing practice and are easily avoided.
They should not be continued. A few advantageous provisionslF of the
special statute should be continued in the proposed nonprofit corpora-
tion law and expanded to make them generally applicable to all corpora-
tions organized for charitable purposes. HExisting corporations orga-
nized under the special statute would continue to exist under and be

subject to the provisions of the proposed nonprofit corporation lawn18

CHAMBERS OF COMIERCE, BOARDS OF TRADE, AND THE LIKE

. . \ 1
A special statute authorizes the formation, with or without stock, 9

of chambers of commerce, boards of trade, mechanics' institutes, and the
like.20 If formed with capital stock, the corporation is subject to the
old general corporation law;21 if formed without capital stock, it is
subject to the General Nonprofit Corporation Law.22 The statute contains
a number of special provision523 which are unnecessary because they
largely duplicate provisions of the new business cérporation law and the
proposed nonprofit corporation law. The statute alsc contains certain
restrictive provisionszh which are ineffective because they may be

2
easily evaded by forming the corporation under other laws. >

17. See, e.g., Corp. Code §% 10204 (power of the board to delegate
financial and investment decision-making authority), 10206(h) (au-
thority to accept funds upon a general charitable trust and to
receive and use indefinite or uncertain charitable gifts).

18, These corporations would be free from the restrictions found in
Corporations Code Sections 10200-10208 unless otherwise provided in
their articles or bylaws.

19. Corp. Code § 12000. o
20. See Corp. Code 5§ 12000-12006.

21. Corp. Code § 12000. See Corp. Code § 102 (scope of new business
corporation law). :

22. Corp. Code § 12000. | .
23. See, e.g., Corp. pﬁde §§ 12001 (requiréd,provisions-of articles),
© 12002 (required provisions of bylaws), 12005 (levy of assessments).

24, See, e.g., Corp. Code 5§ 12000 (formation by 20 or more personms),
12004 (penalty for violation of bylaws not to exceed $100).

25, See 1 li. Balléntine & G, Sterling, California Corgofétion Laws
§ 428 n.,4 (4th ed. 1976).
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PR . 20
The Commission recommends that the special statute be repealed. v

Any corporation existing under the special statute on the operative date
.of its repeal should be subject to the provisions of the proposed non-
profit corporation law if the corporation is currently subject to the
General Wonprofit Corporation Law, or to the provisions of the gew
business corporation law if the cofporation is currently subject to the

old general cotrporation law.

CORPORATIONS TO ADMINISTER LIBRARIES

An infrequently used special statute in the Cducation Codez7

authorizes the formation of corporations to administer libraries. These
provisions should be repealed. The statute is not the exclusive author-
ization for the formation of ndnprofit library corporations since such
corporations may be formed under the General Honprofit Corporation Law
and will be able to be formed under the proposed nonprofit corporation
1aw.28 Accordingly, the apparent purpose of its restrictive and unique
provisions29 is easily avoided and is not being achieved. Any corpora-
tion existing under the special statute on tie operative date of the
proposed nonprofit corporation law should be subject to the provisions

of the proposed law.

CORPORATIONS SOLE

The Corporations Code governs the formation and operation of a cor-
poration sole--a corporation consisting of the presiding officer of a

church in'hiS'official-capacity.30 The provisions relating to these

26. TFor a complete statement of the propesed disposition of Corp. Code
3§ 12000-12006, see the Comment to the proposed repeal of these
sections in the "Proposed Legislationm," infra.

27. Educ., Code §§ 28701-28712.

28, 1t should be noted that a corporation formed under the proposed
nonprofit corporation law would be permitted to restrict its pur-
poses and make special provisioms for the governing of its affairs
in the same manner as provided in the special provisions in the
Education. Code.

29, ‘See, e.g., Educ. Code %% 28702 {(business not he be carried on for

profit), 28703 (board members subject to approval of Commissioner

" of Corporations}, 28712 (articles subject to approval of Attorney
General}. '

30. See Corp. Code -5§ 10000-10015,
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unique entities, useful for maintaining continuity of institutional
property ownership, should be continued with minor technical revisions31
and should be relocated in Livision 3 of Title 1 of the Corporations

Code which deals with corporations for specific purposes,32

SOCTETIES FOR THE PREVENTION OF CRUELTY TO CHILDREN OR AWIMALS

Provisions relating to societies for the prevenfion of cruelty to
children or animals are currently located both in the Corporations
Code33 and in the Civil Code.ja These provisions shoﬁld be relocated in
the Health and Safety Code with a few technical revisions to conform

them to the proposed nonprofit corporation law,

PORT AND TERMINAL PROTECTION ARD OEVELOPMENT CORFORATIONS

The provisions governing port and terminal protection and develop-
ment corporations, currently located in the Corporations Code,36 should
be relocated in the llarbors and ilavigation Code which contains other
provisions pertaining to ports. A few technical revisions should be
made in these provisions to conform them to the proposed nonprofit

corporation law.B?

31. For example, provisioms requiring the verification of the articles
{Corp. Code § 10005) and the filing of articles of incorporation
with a county clerk (Corp. Code & 10006) should be deleted, in
conformity with the new business corporation law and the proposed
nonprofit corporation law. Sce discussion under "Philosophy of

Honprofit Corporation Statute" and "'Formation,"” supra.

32. It should be noted that corporations sole would not be subject to
the proposed nonprofit corporation law except for the provisions
authorizing participarion in commomn trust funds.

33. See Corp. Code §§ 10400-10406.
34. See Civil Code §§ 6074-607f.

35. For example, the provision of Civil Code Section 607f, requiring
that an appointment of a humane officer be attested by the seal of
“the corporéticn, should be eliminated to be comsistent with the
proposed abolition of the presumptive validity of instruments to
which a seal has been affixed. See discussion under ''Corporate
Seal," supra.

36. See Corp. Code §§ 10700-10703.

37. For example, the provision of Corporations Code Section 10703, re-
lating to incorporators, should be deleted because it is recom—
mended that the concept of incorperators not be continued in the
proposed nonprofit corporation law. See discussion under "Forma-
tion,' supra.
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NONPROFIT CORPORATIONS FOR MEDICAL SERVICES

The special provisions relating to nonprofit corporations for
medical services, currently located In the General Jonprofit Corporation
35 . ; .
Law,” should be relocated in the Business and Professions Code along

. . . . 3
with other provisiens concerning the healing arts. ?

NONPROFIT CORPORATIONS FOR LEGAL SERVICES

The special provisions relating to nonprofit corporations for legal
services, currently located in the Seneral Homprofit Corporation Law,i+O
should be relocated in the Business and Professions Code along with

other provisions concerning law corporations.

WATER COMPAWIES

_Various provisions concerning water cempanies, including nonprofit
water companies, are found in what remains of the old "General Provi-
sions Applicable to All Corporations” in the Civil Code42 and in the new
business corporations law.g+3 These provisions should be relocated,
without substantive change, in the Public Utilitiles Code where other

. - . . 44
provisions relating to water companies are compiled.

FEES FOR FILIUG CORFPORATLE INSTRUMENTS

Existing law provides different fees for the filing of certain

corporate instruments with the Secretary of State, depending on whether

38, See Corp. Code §% 9201, 9221.1.

39. See Division 2 (cdmﬁencing with Section 300) of the Business and
Professions Code.

40, See Corp. Code % 9201.2,

41, See Article 10 (commencing with Section 6160) of Chapter 4 of Div-
igion 3 of the Business and Professions Code.

42, Bee Title 1 (commencing with Section 330.24) of Part 4 of Division
I of the Civil Code.

43, See Corp. Code §§ 602(a), 708(d).

44. See Chapter 2 {commencing with Section 2701) of Part 2 of vivision
1 of the Public Utilities Code.
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the corporation is a business or a nonprofit c:orpm:at:l’.on.é‘5 The fee for
filing articles of incorporation or agreements of merger or consolida-
tion is $15 for nonprofit corporation546 and 565 for business corpora-
tions.ay The Commission recomuends that this scheme be preserved and
that the fees for filing a plan of division of a nonprofit corporation
and for filing a plan of conversion of a nonprefit inte a business
corporation, and vice versa, be consistent therewith. Accordingly, the
fee for filing a plan of division should be 515; the fee for filing a
plan of conversion of a nonprofit into a business corporation should be
$65, and the fee for filing a plan of conversion of a business into a

nonpreofit corporation should be $15.

45, See Govt., Code §§ 12200, 12201, 12202, 12205, 12210. These sec-
tions are drafted in terms of stock and nonstock corporations
rather than business and nonprofit corporations.

46, Govt. Code 4§ 12200 (articles of incorporation and agreement of
consolidation}, 12205 (agreement of merger, fee not otherwise pro-
vided forj.

47. Gowt. Code £§ 12201 {articles of incorporation and agreement of
consolidation)}, 12202 (agreement of merger).
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