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Memorandum 76-103 

Subject: Study 77 - Nonprofit Corporations (Preliminary Part of 
Re cornrnendat ion) 

Attached to this memorandum is a redrafted version of the pre-

liminary part of the recommendation relating to nonprofit corporations, 

revised to reflect the changes made by the Commission in the tentative 

recommendation. Also attached as Exhibit 1 (pink) is a proposed sum-

mary of the recommendation. 

Please review the recommendation and summary, and mark any editorial 

changes you may have, to return to the staff at the December meeting. 

The staff will, in addition, make a review of the recommendation and 

summary when it completes the process of redrafting the entire statute, 

to assure accuracy. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 



Memorandum 76-103 

Exhibit 1 

SUMMARY OF RECOMMENDATION 

The major purpose of this recommendation is tOPropase anew non-

profit corporation law that is independent of the business corporation 

law and complete in itself. The recommendation is based on the existing 

General Nonprofit CorPoration Law and, to a large extent, represents an 

adaptation of the new business corporation law. One' objective of the 

draft is to provide a simple statute applicable to all types of nonprofit 

cOrPorations with a few special provisions relating to large corporations 

or charitable· corporations where necessary. To this end, the draft is 

designed to give greatest flexibility to nonprofit corporations to provide 

by articles or bylaws the structure most appropriate for them. The rec-
.,. 

OOllIlendation also prese,rves existing lat, and validates present practices 

to the extent possible but also makes a number of changes in nonprofit 

corporation law, some of the the more significant of which are summarized 

below. 

Formation 

Many of the formalities surrounding incorporation of a nonprofit 

corporation serve no purpose. The incorporation process is greatly 

simplified. 

Corporate Powers 

There ,is some uncertainty over the extent to which a nonprofit cor-

porat ion can conduct profit-making bus ine ss act i vit ies. The recommenda-

tion makes clear that a nonprofit corporation may engage in business 
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activities to the same extent as any other corporation, subject to the limi­

tation that any profits be applied to the corporate purposes and not dis­

tributed to members.' 

Charitable Corporations 

To assist the office of the Attorney General in enforcement of its super­

visory duties over charitable corporations and charitable trusts, notice re­

qUirements are imposed .on' charitable corporations in the case of major cor­

"Ilorate act ions. 

Corporate Elections 

In order to assure 'a'dequate membership control over management, nonprofit 

corpora tioris are required to emp loy fair election procedures. Among the 

specific requirements are that members be afforded a reasonable opportunity 

to nominate' candidates, that candidates have a reasonable opportunity to 

communicate with the members, and that proxie's be solicited for all candi­

dates on an equal basis. 

Multiple Boards of Directors 

Many nonprofit corporations have honorary or advisory boards or divide 

the corporate authority among several boards. This arrangement is validated 

provided that there'is a single managing board having' all the residual au­

thority of the nonprofit corporation. The liability of each board is limited 

to the matters delegated to it. 

Duty of Care of Directors 

The duty of care of directors of a'nonprofit corporation is the same as 

the duty of care of 'dir"ctcirs of it business corporation. '. The recommendation 
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does not attempt to cOdify the additional duty of Care in the management of 

charitable assets; this matter is left to continued.case development. Pre­

vision is made for delegation of investment duties· to an institutional 

trustee.· Notwithstanding the general duties of care, a director is exon­

erated from liabiliTy for acts reasonably necessary to effectuate the cor­

porate purposes cif a charitable corporation or the conditions of a charitable 

tr'ust. 

Officers 

Existing law requires that different persons hold the offices of presi­

dent and secretary. The recommendation permits any offices to be. held by 

one person. 

Indemnification of COrpor~te Agents 

The rules relating to inde~nification of corporate agents are liberalized 

in the same manner as the new business corporation law. 

Memberships 

Existing law limits memberships to one per member. The recommendation 

authorizes multiple memberships; it also makes clear the authority for group 

memberships and memberships held by nonnatural persons. Notice and an op­

portunity to be heard are required prior to expulsion of members.. And a 

procedure for resignation of members is provided in the absence of a pro­

cedure adcipted by the nonprofit corporation. 

Consent to Action Without a Meeting 

The number of members required for written consent to action without a 

meeting is reduced to a simple ma~ ori t.y, but the requirement that the con­

sents be solicited from all members is retained. 
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Vote Required for Member Action 

Existing law is unclear concerning the vote required where a vote is 

by mail ballot or means other than at a meeting. ' The recommendation makes 

clear that the required vote is a majority, subject' to the limitation that 

sufficient votes are cast to 'equal a quorum. For major corporate actions 

such as merger, consolidation, disposition of all of the corporate assets, 

and dissolution, the two-thirds vote requirement is reduced to a simple 

majority. 

Proxies 

The provisions of the new business" corp'oration 'law relating to the 

required form of proxy are adapted for nonprofit corporations. The exist-

ing seven-year maximum duration for proxies is reduced to three years un-

less the, proxy "is coupled with an interest. 

Voting Agreements 

Voting agreements among members of small nonprofit corporations are 

"validated for renewable lO-year periods. Nonprofit corporations may make 

provisions for other types of vote-pooling arranf!ements. 

Corporate Finances 

A member'is permitted to resign membership and thereby avoid a capital 

improvement assessment if resignation' occurs promptly. This rule would not 

apply to condominiunis and hOmeown~rsJ assoCiations. A new financing device, 

known as a subvention, which in effect is a, form of subordinated debt, is 
:T 

',authorized. ,The liquidity and solvency requirements of the new business 

corporation law are imposed on nonprofit corporations as a condition to 
,- . "-

making payments to members.. 
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Membership Record 

The record-keeping requirements are clarIfied; a -record of members is 

required only to the extent. any rights or interests are dependent on it. A 

member is given express authority to inspect his own membership record. In 

addition, a member authorized by five percent of the membership may inspect 

the membership lis~provided the inspection is for a proper purpose. A 

nonprofit corporation may protect the confidentiality of the membership 

list bi providing persons seeking inspection a reasonable means of corn-

municating with thelilertlbers. 

Annual Report 

Existing law does not require nonprofit corporations to make annual re-

ports. The recommendation requires an annual report unless expressly waived 

by the nonprofit corporation; in case of a waive.r, the nonprofit corporation 

must llilpp ly specified financ ia 1 informa·tion upon a proper demand. The in-

forrnat'ion must include a report of amounts spent for indemnification of 

corporate agents and in transactions in which directors might have conflicts 

of interest. 

Inspection of Records 

A nonprofit corporation is required to keep a copy of its articles and 

bylaws available .for inspection and must supply a .copy to a. member upon 

request (making a reasonable charge for the copy). The right is granted 

to a member to inspect the minutes and financial records for ;a purpose 

reasonably' related to his interests as a member. The provisions of the 

new business corporation law relating to Judicial. enforG.ement of inspec-

tion rights are extended to nonprofit corporations. 
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Derivative Actions 

The right of a' member of a nonprofit corporation to brin'g a derivative 
; 

action is clarified. 'r'te requirement that the plaintiffs post security is 

abrogated in the case of an action brought by 50 members or 10 percent of 

the,membership. 

Merger and Consolidation 

Dissenters' rights to require reyurchase of memberships in the case 

of a merger or consolidation are not provided, since they would violate the 

prohibition on distribution of corporate assets to members,. , .Instead, dis-

",~enting members may bring a prompt action to contest the validity of an un-

fair or inequitable agreement of me'rger or consolidation. 

Division and Conversion 

A new statutory procedure is provided to enable a ,nonprofit corporation 

to divide into two or more separate nonprofit corporations. A procedure is 

also provided to enable a nonprofit corporation to convert into a business 

corporation, and vice versa. 

Disposisition of Assets on Dissolution .,. . 

Existing law requires a court order in a proceeding to which the 

Attorney General is a party before a nonprofit corporation may ,dispose of 

charitable assets on dissolution. The recommendation provides a procedure 

to enable the disposition of charitable assets without the necessity of a 

court order in cases where the Attorney General waives objections to the 

proposed disposition. 
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Operative Date 

The operative date is deferred for one year after enactment of the 

statute, and existing nonprofit corporations are given an additional period 

of up to one year in recognition of the possible need to make article and 

bylaw amendments. 



BAC:CGROUIJD 

The General donprofit Corroration LaY7 and special provlsl0ns in the 

Corporations Code and other codes
1 

authorize and regulate the incor:)Qra­

tion and operation of nonprofit corporations. The existin;:-: scheme has 

developed piecemeal and, as noted recently, "Historically the orphan of 

corporate lau, nonprofit corporations [havel suffered from undefined and 

j?oorly articulated statutes ~overnin.3 their organization and opera­

tion."
2 

As an example, Section 9002 of (he Corporations Code provides 

that tli02. .-';2neral la ..... ' applicable tc business corporations (General Corpo­

ration Lm·,) applies to non~)roiit cor90rations, Hexcept as to matters 

specifically oth~rr'lise provideu f(j-;"~ in [the General ~\onprofit Corpora­

tion Lau]. n Thus, it appears that the provisions of the -:;en,=ral Corpo­

ration Lar .] relating to the issuance and handling of shares should apply 

to nonprofit corporations~ hOH£ver~ nonprofit corl-orations do not Jis­

tribute profits or normally even issue stoc".3 The situation is further 

confusetl by other statutes t~lat incorporate the nonprofit corporation 

'" provisions by reference' and thus require reference first to the General 

i~onprofit Corporation Lau ~:lhich in turn requires reference to the 

General Corporation Law. 

that: 

Such confusion and ambie.uity could be excused or ignored except 

In recent decades nonprofit corporation 1a1\l" has taken on a neH 
importance. . . . 

~donprofit corporations are no longer confined to the tradi­
tional category of political, religious~ or social endeavor but 
have expanded to include cOlTInunity theaters, hosjJitals, thrift 
shops, cons·2rvation clubs ~ etc. ~Eoreover, the tax problems, the 

1. See generally Divisions 2 anJ 3 of Title 1 of the Corporations 
Code. Other provisions are scattered throughout the codes. See, 
e.g., Educ. Code J" 29017, 29013 (private educational institu­
tions); Ins. Code) 11496 (hospital corporation). 

2. Stumpf, "?reface" to California Nonprofit Corporations at v (Cal. 
Cont. Ed. Bar 1969). 

3. See H. GIeck, Hen-Profit Corporations, Organizations? and Associa­
tions § 6 (2d ed. 1965). 

4. See Cor,}. Code § 12205 (provisions relating to nonprofit corpora­
tions ri ap?ly to cooperative coriJoratfons formed under this part, 
except where such provisions are in conflict with those of this 
partll) .. 



state and local laws regulating fund-raising, the effect of various 
a"ctivities on th.e tax-exempt status" the effects of reorganization 
or dissolution, and .ITlany other problems are complex and difficult. 
Because of these reasons nonprofit corporation lat; has recently 
gained a greater vitality. [StUIL1pf, 'Preface" to California l~on­
profit Corporations at v (Cal, Cont. ~d. Bar 1969).] 

For these reasons,':> the California La!} Revision Co""mission 1:,.la8 

authorized in 1970 to lilake a study to d2t'=.rmine uhether the lav1 relating 

to nonprofit corporations should be revised. The object of the study 

Has a comprehensive revision of t~le lau relating to nonprofit corpo-
. 7 

rat~ons. 

'l'he ne2d for a n121."7 nOTItn"ofit corporation Im·7 has r..m'! b2.cor.le acute. 

The enactuent of a neH business corporation 1at .. ,-"::: 

old general coryoration la":/Sl 'have left nOl1i..'rofit 

f ld d "1 to or the most l)art by a re~Jea e bo y Ol.. moT. 

and the repeal of the 

corporations governed 

The Comwis8ion ' s study 

has generated this proposal for tile revision of the laH relating to 

nonprofit corporations~ 

5. Se8 Y Cal. L. Rcivision COTIilli'n Reports 107-108 (1969). 

6~ Cal~ Stats. 1970~ Res. Ch~ 54, at 35474 

7. Such comprehensive revisions of nonprofit corporation la'i;,T have been 
made in recent years by ,'ie,', York (N. Y .lot-for-Profit Corporation 
La", (l97Ll)) and Pennsylvania (Pa. '·!onprofit Corporation Law of 
1972). See also ALI-JlJlA (.;odel,lonprofit Corporation Act (1964), H. 
GIeck, Proposed Uniform don-Profit Organizations Act ~ in ~~onprofit 
Corporations, Organizations, and Associations 959 (3d ed. 1974); P. 
Cunming~ Proposals for ~ Jew not-Far-Profit Corporations Law for 
Canada (1973). The Commission has dra,'!ll upon these sources and 
statutes of other jurisdictions. in the course of its study. 

3. Corp. Code §§ 100-2319, as added by Cal. Stats. 1975, Ch. 682, 0 7 
[hereinafter referred to as ;:n2H busines:.~ corporation lat:.;rtr] ~ 

). Corp. Code J;; 100-6804, as repeale,' by Cal. Stats. 1975, Ch. 682, 
~ 6 [hereinafter referred to as ;;old general '2orporation la'too,r:]. 

10. Cal. Stats. 1975, Ch. bJ2, 'i )6, provides that the old general 
corporation 1m·] continues to r,overn. corporations organized under 
other 1a1\T8 to the extent aflplicablc, but the provisions of the net.;r 

business· corfJoratior~ lap relating to iJermissible corlJorate names 
ap1Jly to all corporations. 
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PROPOSED 1I01Tt'ROFI1 CORPORATIO;,; LA\1 

l':;Ei-l£iU\L APPROACH 

iIonprofit corporations generally are soverned by the old general 

corporation 1at" llith the exc2ption of a handful of key provisions in the 
1 

General .;onprofit Corporation La'{\f and statutes authorizing a fer-r corpo-
2 rations of a special nature. The concept of having nonprofit corpora-

tions Generally governed by a la-':T designed primarily for business carpa-
3 

rations has caused difficulties i'1 practic" and should be abandoneu. 

In place of this SChe\!le~ the Comr ~i.s'3ion recommends the adoption of a 

complete anel self-contained nonprofit cOYIJOratioil lau (1;,yith the exceu-

t;Lon of a number of -provisions of the ne~·7 business corporation 1m.; that 

should b" uniformly applicahle to 
, I, 

carpor at iO!lS of every sort). T1-te ne't.;r 

statute should follotor the new business corporation lau to the extent 

practicable
5 

but should be tailored to tile particular needs and prac-
c 

tices of nonprofit corporations.
o 

:reed for an Inde2endent ;;ocly of Law 

The old c:;eneral corporation lavl now applies to nonprofit corpora­

tions lieAcept as to matters specifically othen·dse provided ford in the 
7 

General donprofit Corporation L3'(-J. Likewise~ the old general corpora-

tion laH is applicable by its terms to nonprofit corporations unless 

"there 1s a special provision applicable to the corporation inconsistent 

with some provision n of 'the old general corporation 1a1;"70;J The enactment 

of a ne« business corporation lac, has not affected existing nonprofit 
') 

corporation laY7, which depends in large part on the old general corpo-

ration lal.!. 

1. Corp. Code :;'i ,,\)00-9802. 

2. See ·discussion under '·ConforBinp, Revisions, Ii infra. 

3. See discussion under t'need for an Inde!?endent Eody of Lm.]", II infra. 

4. See discussion under 'Applicability of ,;el,' Business Corporation 
La~'J.;." .infra. 

5. See discussion under 110rgani7..ation of }el·] Statute, a infra. 

6 ~ See discussion under "Philosop"ilY of j !·onprofit Corporation Statute~ Ii 
infra. 

7. Corp. Code " ~002. 

0. Corp. Code S 119. 

j. Cal~ Stats. lY75:; Ch. 6D2~ C IG. 
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The incorporation of the old general corporation lau in the General 

j~onprofit Corporation Lm.-l confronts a ";)erson atterapting to advise non­

?yofit corporations '{·rith an i'1terpretiv~ dilemr:a. !::lince the General 

£lonprofit Corporation Lat~T contHins only a fe't·] basic rules~ the old 

general corporation Ian f.lUat te continually consulted for additional 

requirements affecting the is.3U2 under consideration. Dnce the relevant 

statute is located, the 'iuestion arises \-:rh2ther these provisions are in 

fact inconsistent or otherHise specifically provided for 4 'l'~lis qu!?:stion 

,is f'articularly troublesune phere detailed requirements of the aLl 

?:eneral corporation la~'7 are cQvere·-] in a zeneral fashion by thE! GeI:eral 

·1onprofit Corporation Lm1. 

For example~ various provisicns of the G8neral ,ionpro:it Corpora-

tion Lau relate to meetings of members in a general manner but do not 

h ' l" d 10 h IJ 1 state ,II etll.er an annua neetln3 18 man atory; teo genera corpora-

tion law requires aD annual meetin3 of shareholders.
11 

Does the busi­

ness corporations annual lileeting requireDlent apply to nonprofit corpora­

tions, or should the absencG of a specific requirement in tile existing 

General Honprofit Corporation LaloJ' be construed as "inconsistent l or 

"otherwise specifically provided for"? It required an appellate case to 

determine that an annual meetinL is required;12 and even this has been 

interpreted by the Attorney Ge.neral as applying only i., the' abseI'.ce of a 
lJ 

bylalO provision to the contrary. 

'J..'he statutory overlap is more than merely inconvenient- for practic­

ing attorneys. It fosters uncertainty Hhich is particularly harmful for 

nonprofit corporations because usually the small investment at stake 

tends to preclude clarifying liti~ation. Lingering uncertainty encour­

ages legitiuate clai"ns to go unans'toJered and rights unprotected. Such 

uncertainty is also inconsistent li\Tith an iuportant advantage normally 

associated uith corporate status--2 clear and comprehensive set of legal 

10. See, e.g., Corp. Code ~; ')401, 9600~ 

11. ':orp. Code 0 2200. "Shareholders" is defined by S(Oction 103 to 
include members of a nonstock corporation. 

12. See ilurnett v. Banks, 130 Cal. AP?2d 631,279 F.2d 579 (1955). 

13. 56 Ops. Cal. Atty. Gen. 311 (1973). 
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rules that 3uide the administration of the nonprofit corporation's 

affairs and establish the ri.'~ilts and liabilities of the corporation and 

interested persons. 

P2:rhaps a more serious def~ct in the ~eneral approach of incorpora-

tion by reference is the inappropriate application of ",any of the ole! 

general corporation law provisions to nonprofit corporations. This 

at'lkuard state of affairs results because. ti1e old general corporation lau 
14 

is designed '~)rimarily for business corporations. Provisions of the 

old law arc based ~ for exar.1ple ~ on t1:1e assuillption t:lat dividends r.,rill be 

,.listributed, that stocks \'7i11 be trausfera'01e or have a J.1arket value, or 

that the shareholders 'hTill receive the corporate assets on dissolution~ 

they silnply do not 1\Tork ~ihell a.pt/lied to nonprofit corporations in \·.1hich 

the distribution of divic.ends is prohibited s 15 in ""hich the unrestricted 
. 16 

transfer of memberships is not ordinarily perml.tted, in r·yhich the 

memberships have no ascertainable marlc:t value, or in 'I:.Jhic'n ass2ts ttay 
17 

go on dissolution to other nonprofit corporations. 

The LaH T.~evision Commission recommends that the exist ing scheme be 

discontinued. In its place, a ne"" independent and self-contained non-
18 

profit corporation laroJ' should be enacted. This will enable persons 

dealing with nonprofit corporations to have available a la~" that is 

certain in its scope and application and that deals -.:·1ith nonprofit 

corporation problems in a rational manner. 

14. Tilis is also true of the ne,., business corporation law, ,'hich by its 
terms is applicable only to business corporations and makes no 
endeavor to specifically brin[~ nonprofit corporations ~<1ithin its 
scope or to generalize its provisions to cover nonprofit corpora­
tions t-lhere there is no reason to treat them differently from 
business corporations. 32:£ ,:';orp. Code 'j ~02. 

15. Corp. Code "j ·n()o. 
Corp. Code J (.'609 16. (bylaws nay permit transfer). 

Corp. Code " 9301 17. (charitable corporations). 

10. A nUl .. ber of provisions of the neH business corporation la'" not 
relating to the internal operations of t;1e nonprofit corporation~ 
should be incorporated by specific reference vTith appropriate 
modification \vhere necessary. The provis:lons to be incorporated by 
reference are ones that should u~ uniformally applicable to all 
corporations ~ See discussion under "Applicability of l1e~-v nusiness 
Corporation Law," infra. 
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Organization of nell Statute 

The propose.d nonprofit cor1!oration 1mV' fol1o~vs generally the struc­

ture, organizatioll~ an:J ~!here ap~rol.1riate;. the substance of the provi­

sions of tl1e neH business corporatior~ 1mV'. \ttorn2Ys and other pr:!rsons 

Hho J2A.l "i .. dth both business corporations and nonprofit corjJorations \\Ti11 

thus be able to ~-lOrk cOfIIfortaLly Hitl-t both neH la'V18. for clarity and 

ease of use, the vroposed r:.on~rofit coq-,oratim" .. 

fies r.1any of the provisions of th<?:! ner-r business 

PI:iloso 1hy of ,'lOW Statute 

1aT/1 shortens and simpli-
1 r· 

corporation la .. .,r • .,J 

T":iroughout tl.le pr0tJ052.1 18~;islation T' .. lil several major themes. 

These theraes, some of -';'·Jhich are related and sO"!~ .. e of "Y7hich on occasio:1 

conflict, are Dutlil1cJ below. 

~<o change should ~ made in existit:..;:; ~.a"tJ unless Jhere is 2. Jemon­

strable need for char.p~e~ This prin::.iple ,·,ill avoid unnecessary disrup­

tion in the onJoing activities of established or~anizations. 

As a corollary of this rule, existing practice (v.'hether or not 

recognized by existing lati) should be accommodated in the neF statute to 

the extent practicable. The practices that have developed Hhere there 

is a need for them should be validated wherever possible. 

The substance Ei the Hew business corporation la,. should be fol­

lm'Jed as closely as possible 'Tith adaptations necessary for the charac­

ter of nonprofit corporations. There are obvioU5 advanta~~es to paral­

lelism betl-<leen business and nonprofit corporation laus. Persons dealing 

19. Tllepolicy of short, clear, and concise sections, initiated by the 
California Code Coundssion in its preparation of the Corporations 
Code in 1947, has been follo""d in the proposed nonprofit corpora­
tion laH. The reasons lor this policy ~1ave been stated as follows~ 

In 'this ~ode, as in ot:ler codes prepared >,y the [Code 
Comuission], Ion::; sections have been divided into several 
short sections \-:rherever feasib12. -~_-lds practice facilitates 
reference to particular pro\risions ~ further ~ t·:rhen amendments 
are proposed, and the 2ntire te:'(t of the section amended must 
be set forth in the le:;islative act in compliance ~·.7ith the 
republication requircm.2nt of the Constitution, the use. of 
short sect ions not o: ..... ly minimizes the chance of unintent ional 
ch<1nge in the lat-' through unnoticed print in::; errors, but also 
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'lith both types of corporations "ill be able to turn with facility from 

one la'l:<] to the other; to the extent the two types of corporations are 

the same, they "dll be treateJ uniforril_ly: experience and cases developed 

under one layl nay ~ in a)propriate cases ~ be useful in construins the 

meanin~; of the other laH. 

The nonprofit corporation la·:! s:-lould ~/c constructed . ~ith sufficient 

flexibility !£ ,'nable the 'lide variety 2! types of nOlwrofit corpora-­

tions ~ operate efficiently ':rithin Lt~ ~Iaransters. Th:is reqL1ires that 

the statut.:: be suffici.:2.ntly broad to cover the many different types of 

nonprofit corporations and the. variety of circunstancC3 under 'Ylhich they 

operate. To accO'i[li-11ish this obj-.2ctive~ the lahT shoul~ be a basic orga­

nizational fraraeHork \l7ithin 1,-Jhich a nonprofit corporation may provide 

the structure .nost approl)riate to it. 'Friis 'I'rill avoid the need for 

detailed regulatory statutes for different types ofnon"rofit corpora-

t ions. I.~is approach also makes it unnecessary to propose provisions 

comfJarable to the close corporation provisio!ls of the neH' 'business 

corporation law. 

The degree of regulation imposed on nonprofit corporations should 

be Lflinimal except in those cases T·]here protection of the' public s:!... of 

basic member or creditor rights is of particular importance. The Gen­

eral Uonprofit Corporation Law imposes fe-,;·y regulations on nonprofit 

corporations. As a general rule, there is less need for strict statu­

tory prescription of the manner of operation of internal corporate 

affairs of nonprofit corporations than of business corporations. Be­

cause I1e;'~berships in most nonprofit corpor-ations are not "freely trans­

ferable, members ordinarily ha-ve the oJ'portunity to be informed of their 

riGhts before joining. ',3ecause th(;!re is little financial Llotive for 

domination by managernl2!nt in wost non.profit corporations, melilbers nor­

mally have sufficient control of corporate affairs. 

,toreover, as a practical uatter, many nonprofit corporations are 

sllbstantially re~ulated by the tax 1m-iS. 'onprofit corporations "'hich 

effects a subst"ant ial savings to the state in cost of typeset­
ting, proof-reading 9 etc. 

1 l~. Dallantinc & G. Sterlin~, California Corporation Lal!S § 13, at 
10 (4th ed. 1976) (footnote maitted). See also Rule 8, Joint ;~ules 
of the Senate and Assembly, Lalifornia Legislature. 
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depart too far from the basic purposes of the nonprofit corporation laH 

in issuinJ, merubers"hips \,Jil1 be subj ect to re~~ulation by the corporate 

securities laHs. CilaritaLole corporations are subject to the supervision 

of the Attorney General. 

1'.le Comuission proposes no chan.';es in the tax Im,;rs j cor~orate 

s~curities la'\vs, or lar-rs gove.rnin:; s,lpl?rvision of charitable trusts: 

these regulatory ~rovisions embody 201icies that tile Cor;-,,·o.ission :la8 not 

undertaken to revieH. The absence of recommendations by the Comi:lission 

in these areas does not re.flect a position that no change is needed in 

them. The Commission believes that a se!,)arate study ~ apart fron~ the 

present project, is reqi.lire:'. 

The r,lOst important nonprofit corporation regulations proposed by 

the Commission concern the relation bet~'7een the corporatior.. and out­

siders: regulation of the dissipation of corporate assets for the 

protection of creditors and reGulation of charitable corporations for 

the benefit of the nublic. As to int~rnal affairs, basic protections of 

L1i~;.Lbersf votinr; rights, control of the board of directors,. and rights of 

inspection are proposed to assure adequate limitations on management. 

'he nonprofit corporation la,,, should provide ~ rule to cover the 

most co;:imonly occurring internal situations absent an applicable 

provision in the articles or bylaws. This will eliminate the uncertain­

tythat occurs when a nonprofit corporation fails to adopt a rule cover­

ing a basic matter 4 It ~·7ill provide a ~uideline for normal practice yet 

still enable the nonprofit corporation to construct in its bylaHs the 

type of organization desired. 

The formation of nonprofit corporat.ions under existing law is 

steeped in formalities. The formation of q nonprofit corporation re­

quires three or more incorporators
1

; the articles must be signed and 

acknowledged by the initial directors and other persons desiring to 
. 2 

associate in the formation of tlte nonprofit corporation ~ the articles 

must be filecl in the county in Hhich the nonprofit corporation has its 

L CorV .. Code " 9200. 

2. Corp. Code J 9304. 

-J-



principal office and in each county ill uhich it acquires real property, 

as 'Hell dB with the Secretary of state
3

> the articles Dust include the 

Hspecific and prilllary purposes" for r,ihich the nonprofit corporation is 

formed., the county where its principal office is located, and the names 
I 

and addresses of three or more initial dircctors.~ 

These formalities serve no useful function for nonprofit corpora­

tions uhile complieatin;; the incorporation procos,::;. Under the proposed 

la'"" a nonprofit cor.~_Joration ':lay be formed simply by one or more initial 

direc",tors signing and filini:' articles I7itr). the SC!cretary of State. -1 The 

~rticles themselves need set fortl-" only the nauc ot the nonprofit corpo­

ration, ·:-Jith trlo name and address of at least one initial director, and 

a statef:1ent that it is ortjanized under" the nonprofit corporation 1m} and 

Bay not Jistribute gains, profits, or dividends to members.
v 

In order to ?rovide interested parties the. opportunity to discover 

and reach persons involved in the nonprofit corporation" the proposed 

1m·] requires the nonprofit corporation, within 90 days after incoriJora­

tion, to file -';'"7ith the '::'-ecretary of State s statement listing the naC"le 

and address of its principal e:<ecutive officer and of either of its 

secretary or chief financial 

and its agent for service of 

officer, the 
7 

process. 

street address of its office, 

In the case of a nonprofit corporation organized for charitable 

purposes ~ ti1e proposed laF -';'"lould require the corporation to state in the 

articles that it is organized for charitable purposes and is subject to 

all provisions governing charitable corporations and, upon filing the 

articles, to send a copy to the Attorney General. ~"his ~'ill assist the 

office of the Attorney General in performance of its supervisory duties 

over charitable corporations. 

3. Corp. Code § 9304.j. 

4. Corp. Code § 9300 • 

.J. The ne~} business corporation lat'l also simplifies the execution and 
filing requirements. J'~e Corp. Code ~ 200. 

(j. The n02V7 business" corporation la-,;"] also simplifies t 11e contents of 
the art ic les. See Corp. (:ode § 202. 

7. This requirement is comparable "to a provision;of the new business 
corporation laH. For a l:tore full discussion, see ;'Applicability of 
{leu Business Corporation LaN, I" infra. 

8. See Corp. Code ~ ~505. 

-~'-



CORPORATE POU;CXS 

UndC'-r eXisting lat..;r~ unless a nonprofit corporation limits its 

corporate pot.,Ters, it generally has the D.2Cessary pouer anrl authority to 

administer its affairs and attain its purposes.
1 

A self-imposed liL)ita­

tion in the articles is binding internally on the nonprofit corfJoration, 

and. a E~r.lber or the state may raise the limitation in a proceedin[, to 

enjoin ultra vires acts of the: nonprofit corporation excGpt ~·ihere third 
J 

parties have acquired ri3hts thereby.--

In tl18 case of a charitab12 corporat ion, La hm."rever ~ t:le 1a1:l should 

be changed to penliit a limitation on the corparation 9 s powers to b'2: 

raised rolhether or not third partil":'s have acquired rights thereby . ..) In 

such a case, the perforrf,ance of au ultra vires contract of a charitable 

corporation should be enjoined only if all the :Jarti2s to the contract 

are parties to the action and it is equitable to do so. 'Inis chanee in 

existin,:3 la';·] t·yill protect the public asainst dissipation of corl)orate 

assets throuJh ultra vires acts of a charitable corporation and should 

be enforceable by a director~ the Attorney General, or a person having a 

ri3ht of visitation. 

Among the existing statutory powers of nonprofit corporations is 

the pOHer to "[carry] on a business at a profit as an incident to the 
! 

main purposes of the corlJoration. ,4 Case law authorizes a nonprofit 

corporation to carryon a business for profit, however~ whether or not 
5 

the business is Hincident"! to its main purposes. The case law should 

be codified, subject to the limitation that any gain or profit may be 

1. Corp. Co<le <;S'}1. 

2. Corp. Code 0 003 (old general corporation law). This provision is 
applicable to nonprofit corporations through Section 9002. See, 
e .g. ~ Osteopathic Physicians & Surgeons v. California ~iedical 
Ass'n, 224 Cal. A?p.2j 370, 3G Cal. <lptr. 64! (1964). 

2a. As used herein~ "c}-,aritable corporation: r means a nonprofit corpo­
ration that is organized for charitable purposes or holds assets on 
charitable. trust. 

3. This recommendation is comparable to ALI-ABA :'Jodel TO!lprofit l:or­
poration ,'ct 5 6 (a). 

4. Corp. Code ;200. 

5. See People ex reI. Groman v. Sinai T.>!""le, 20 Cal. App.3d 614, 99 
~al. :lp tr. 603 (1971). 
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DIRECTORS 

UUDl.ber and Term of Direc t or s 

Existing lat·, requires a minimun of three directors of a nonprofit 

corporation. 
1 

This rule is sound excert w~ere the nonprofit corporation 

has fewer than three members; in such a case~ fet·,er than three directors 
? 

should be permitted.-

Existing law permits a nonprofit corporation to have a variable 

number of directors 9 ~·!ith a minilllUr.:l or !lot less than 

that does not exceed the stated miniI!lUID -Gy more t~lar. 

five and 
3 thr0e. 

a naximur.:~ 

The per-

missible limits of variation should be Expanded, t-lith a 1m.·lcr minimum 

and the lLlaximUf.1 of not more than t",Tice the minimu.:; minus one, 4 

Lnder existing 1m:], the tend of directors rna:1 be sl~ecified in the 

articles or bylaHs4~) Absent a specification in the articles or byla,vs, 
6 

the terLl of <lirectors is One year. The nonprofit corporation la'(;] 

should provide that the terrLl is one year and until successors are elect­

ed and take office, absent a contrary "rovision in th" articles or 

bylaws. 

In order to assure member control OVer the board, a bylm'l relating 

to the number of directors, or a bylau aff~cting the term of directors, 

should be adopted, amended, or repealed only by the ",embers. Existing 

laY7 limits such protection to changes in the number of directors ~ c'a 

Selection ;of Directors 

In order to ensure members an adequate opportunity to participate 

in c,orporate management a~d control~ a nonprofit corporation should be 

required to provide a reasonable means for nominating persons for elec-

1. Corp. Code ~§ 93'JO(c) and 950G. 

2. The ne~o1 business corporation laH makes a comparable changl?-. See 
Corp. Code" 212(a). 

3. Corp. Code § 9300(e). 

4. The ne," business corpo.ration 1mV' makes a comparable change. See 
Corp. Code § 112(a). 

5. Corp. Code 53 9302 and 940l{c). 

6. See 5{, Ops. Cal. Atty. Gen. 317 (1973). 

ua. Corp. Code S 9400(c). 
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applied only to the corporate purposes and may not be distributed as 

gains, profits 1 or dividends to members. Tbis prcj)osal will a11m·, a 

nonprofit corporation to generat2 income for its legitii-:late purposes; it 

also recognizes existing practice of both nonprofit corporations gen·-­

eral1y and charitable corporations in particular to en~a~e in business 

activity in support of their corporate PJrposes. The taxability of 

income ~enerated by business activities of nonprofit corporations is a 

separate laatter ,;·]ith vlhich tile COIUuission has not dealt. 

The ;:aost significant lir~itation on the powers of nonprofit corpora­

tions under existinL la\J is the prohibition on distribution of 3ains~ 

?rofits, or dividends to members.' Ttlis limitation is central to the 

character of nonprofit corj-iorations anj should be retained. ~~oweV2r ~ 

the proposed statute makes clear that e. Donprofit corporation may I,ay 

compensat ion to melitbers for services r.:.:ndered) i?ay debts and other 

obligations oued to meDbers~ purchase meQ.berships~ and confer services 

or other benefits on members in conforr.lity \'lith the purposes for Hhich 

it is formed. Existing authority to distribute corporate assets bith 

the exception of charitable property) to members upon dissolution should 

b . d 7 e reta1ne . 

Creditors and other members should be authorized by statute to 

bring an action in the name of the nonprofit corporation to recover an 

i::n.proper distribution to members.':' likeuise~ any director 'Hho author­

izes tile improper distribution should be liable to the nonprofit corpo­

ration for the amount improperly distrib'..lteu upon action in the name of 

the nonprofit corporation by creditors or members.
9 

6. Corp. Code § 9200. 

7. Corp. Code 5 9200. See discussion under "Voluntary and involuntary 
dissolution,11 infra • 

.::i G 1i":..is recommendation is comparable to a prOV~S10n of the D2:t\T busi­
ness corporation laH. See Sorp~ Code § 506. 

9. This recommendation continues existing lalJ~ See Corp. Code ':';S 'j23-
(329 (old general COrf)Oration la ... ·,), a:}plicable to nonprofit corpora­
tions through Corp. Code ~ 9002~ 
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tion as director of a nonprofit corporation and a reasonable means for 

nominees to communicate ,.;rith the membershifl. Like'wise, all nominees 

should be permitted to solicit proxies on an equal basis. The Comllis­

sian recoIDIJ.ends no specific standards for ~'lhat constitutes Hreasonable 

:lleanS" of nomination and c onmunicat ion ~ the standard may differ from 

corporation to corporation depending on its character~ size, purposes, 

and the like. The existence of a statutory right to a reasonable means 

for nominating and communicatin~~~ hOT.'?ever, will grant to a person se.ek­

ing to test the :1OLLlination and election procedures a statutory tasis 

~'7hich a court may rely on 'Hithout having to invoke equitable or COmL'lon 

1a:., .... inherent autharityo 

hlthoug'o the articles or bylaus ']lay provide the manner of selection 
7 

of directors, the nonprofit corl)oration lav,f should Make clear that ~ 

absent a provision in the articles or bylmos, the selection is to be by 

-:!lection of the voting members at a meeting of the members.-
J 

Cumulative voting in an election of directors of -ionprofit cor-
.-:" 

porations is not permitted unless the corporation provides fer it.~ 

This is the rule for· nonprofit corporations in nearly all jurisdic-
. :,;a . 

t10ns"J and:> In California, very feu nonprofit corporations provide for 

cumulative voting. The existing la,·, has '.orked well for Many years ,·,ith 

no problems. There are significant differences in the manner of selec-

tion of directors of nonprofit 

(in ,.,hich cumulative voting is 

corporations and of business corporations 
)b 

required) ,·.jonprofit corporations may 

select directors by arpointment or by a means other than election. 

Director.s may be elected or otheruise selected by geographic, func­

tional, interest, or other special group selection process~ Even where 

elected by the members generally, the directors are often not all 

7. Corp. Code §§ 9302 and 9401(a). 

8. This is comparable to the normal rule for business corporations 
!)rovided in the neH business corporation law. See Carpo Code 
o 301(a). 

". Corp •. Code ;; S402 (,!) and J601. 

9a~ See, e.g., ;JCvl York :ot-:for-Profit Corporation L.3:'-"Y 0 ,~17; see dis­
cussion in H. Cleck ~ :on-i'rofit Cor-j)orations, Organizat ions, and 
\ssociations § l:JJ (3d cd. 1974). 

9b. Corp, Code" 70J(a). 
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elc~ted annually. ~foreover, mail ballot and other voting techniques may 

make cumulative votin3 impractical. For these reasons, the COIDQission 

recommends 110 change in existin~~ la~·! relating to cumulative vatin;}:. 

'iultip12 Boards of Jirectors 

It is the practice: of some nonprofit corporations--particularly 

charitable corporations--to have tuo or more independent boards of 

directors Hitn separate authority; functions s or manner of selection. 

This ~ractice shoulJ be statutorily reco~nized by adoption of a provi­

sion permitting multiple boards if (1) the articles or ~)yla'~Ts provide 

for toem, (2) the manner of selection and authority of eac:l toarJ is 

specified, and (3) one board is designated to have all residual author­

ity of the nonprofit corporation. ,\11 rules and liabilities applicable 

to corporate directors generally r·dll apply to directors on such boards ~ 

and individual board members will be liable only for matters delegated 

to them. Tilis ,.ill facilitate the practice in sm.le nonprofit corpora­

tions of having honorary or advisory beards. 

Cotlllltittees of the Board; Advisory COIuI!1ittees 

A nonprofit corporation may provide under existing lao for the 

appointment and authority of executiv~ or other committees of the 
10 

board. The new business corporation 1m., establishes some detail 

concerning committees of th2 board, including provisions that: 

(1) A committee consists of ttoJO or more directors designated 

by the board and serving at the pleasure of the board. 

(2) The board may designate alternate cO","1ittee members. 

(3) The committee has all the authority of the board delegated 

to it, Hith the exception of authority "Jith respect to 

fundaUlental actions ,.hich is reserved for the board as 

certain 
II 

a whole. 

The Commission recoIDli1ends the ado:?tion for nonprofit corporations of 

this procedural detail applicable to committees. ;]owever, the proposed 

statute also makes clear that the articles or bylaws may specify that 

particular directors are to be ~:1.embers of particular committees. Tilis 

1:·Jill accommodate those nonprofit corporations whose cOlOuittees are 

10. See Corp. Code f, 9401(d). 

11. See Corp. Code 0 311. 
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filled by geographic, functional, interest, or other special group 

selection processo 

-:he nonprofit corporation la~;1' should also recognize the praetie,':: of 

many nonprofit corporations to have advisory committees~ often composed 

of persons other than directors or members, and llho may be selected by 

persons or or::;anizations otheL" tnaE ciir2ctors or memberso These aclvis-

ory -COllllnit tees, however ~ are not empoFered to exercise the corporate 

authority. 

dee-tings of .,irectors 

Under "existing lau ~ the articles or byla~7s of a 

. 11 . . f d' 12 rat loon genera y govern tlle me.c.tl.ngs 0 lrectors ~ 

nonprofit corpo­

Llis basic provi-

sian should be retained ~ ",itb the adoption of specific rules governing 

meetings of directors 3.bsent a provision in the articles or 1)ylaws. In 

the interest of uniforLlity. ti,e specific rules should parallel those of 

h b · . l13' h . t e neH US1ne.ss corporat10n a't'J vl1t two e:x:ceptl.ons ~ 

1!l Quorum ~ directors. The nel'/ business corporation la'(,,1 imposes 

. . . f d' 16 h 0 1 ~ f' m1nl.ltlUID quorur:~ requ1reElents or 1t"ectors; t e 'Jenera donpro 1t 

Corporation L~~., permits any quoru!1: set by the nonprofit corporationo 17 

The greater flexibility of the General ,lonprofit Corporation Law is 

necessary for nonprofit corporations 'o,1hose directors may be persons 

performing a public service and often unable to attend meetings; the 

existing law should be retained. 

(2) Acts of the board. The ne,' business corporation laH permits 

the corporation to require a greater than majority vote of the directors 

for approval of an action, bat only by a provision in the articles.
18 

A 

nonprofit corporation s!1oulJ b,e permitted to prescribe a 3reater vote in 

the byla~7s as well. T~1is i.'3 consistent t·rith the general policy of 

12. See Corp. Code ~' ~ 9401 (a) -(b), 9503. 

13. See Corp. Code 0 307; 

14. [omitteel] 

IS. [omitted] 

16. See Corp. Code '~: 307 (a)(7). 

17. See Corp. Code 'J ']401 (1)). 

18. See Corp. Coele § 204(a). 

-15-



fl"xibility and the General authority for nonprofit corporations to 

control voting requirements in the bylaHs; it Hill continue existin,3 
19 

law. 

Provisional ;lirectors 

Existing 1a-,;·)" permits the appoint::rrent of a provisional director of a 

nonprofit corporation upon petition of one-third of ti ..... e members in cases 

t·!here there is an even number of directors and the directors are dead-
21' 

locked. ~ l\ fel;'] ndaor changes in existing la,,) are appropriate for 

nonprofit corporations, 

(I) The appointment provisions should apply Hhether or not th~r" is 

an even number of authorized dir~ctors Hhere j for adequate r2ason~ there 

is no ,,rorking majority. 

(2) The lesser of 50 voting members or members holding 10 percent 

of ttle voting power should be authorized to petition for a provisional 

director. This lowers "{.,hat 'uould Le an il:lpractically high percentage 

for many nonprofit corporations and is consistent with other provisions 

of the propos2u nonprofit corporation lavr requiring a s,iven nUhLber of 

members to initiate actions, 

(3) A provisional director should not be appointed if it is shmm 

that a majority of the members oppose the appointment" 

Directors' ~uty of Care 

The new business corporation 1a1" imposes a general duty of care on 

directors of business corporations that is flexible and exempts a 

persor.. '·lho ;neets the standard of care froi:1 liability resulting from 

b " h" been a d1"rector. 2 : el.ng or aVlng ;onprofit corporations need to 

attract capable persons to serve as directors~ often without monetary 

19. See Corp. Code 0 317 (old seneral corporation law), applicable to 
nonprofit corporations tllroug~, Sectioa 9002. 

20. "ee Corp. Code J 819 (old general corporation law), ap?licable to 
nonprofit corporations through S,_;ction 9002~ Cal. Stats. 1976, Ch. 
C41~ ::; 9, added the authority to appoint a provisional director in 
cases l:vhere the shareholders are deadlocked. The COlTII:.lission be­
lieves that this solution is inappropriate for nonprofit corpora­
tions;; if the members of a nonprofit corporation are deadlocked~ 
dissolution or division is the appropriat~ solution. 

21. See Corp. Code :. 309; ,~eport ~ the Assembly Select Committee on 
the Revision £f the Corporations Code 43 (1975). 



reward. Honprofit corporations vary uidely in size and type. It is, 

therefore~ particularly important to jlave a flexible duty of care 'Ylhich, 

if satisfied~ immunizes directors from liability. For these reasons~ 

the Comnission recommends that the duty of care for directors of nOT)-

'~ro£it corpor.:.ltions be measure.-! by th.::! same flexible standard applicable 
) 

to directors of tusiLess corporations.-~a 

~nlere the director of a nOlll~rofit corporation has a conflict of 

interest in a contract Or' tr.:lnSactioL of the nonprofit corporation 

because of a com:-Jon dir2ctors~1ip or a fir..anc:i1l1 interest ~ existing la\.J" 

provides several iGdependent pr0cedures for validating the contract or 
','2 

transac t iou. .. T~le nCT;l business car par at ion la~\i' makes a nunber of 

changes in this scheme, includinJ addition. of a provision for validating 

those contracts in ,..,;rhich a dL:ector ha3 a ,inaterialt' financial inter-
23 est. In the interest of uniformity ~ the Commission reconn:1encis that 

these provisions of the new business corporation 131-1 be follm\Ten in the 

proposed nonprof it corporation Im·.J. 

Under existing laH, a nO!lprofit corporation cannot make loans to 
24 

directors or officers uithout tile approval of the members. The ne~V' 

business corporation law makes a number of alterations in these loan 

provisions, including the addition of authority to make loans pursuant 

to an employee benefit plan approved by the shareholders and to make 
25 travel advances ','lithout further approval of the shareholders. Under 

the ne"" business corporation ~_aw, a director who approves a loan in 

violation of the prohibitions is liable to the corporation in an action 

in the name of the curporation brouGht by 8hareholders or creditors.
26 

In the interest of uniformitY3 the Commission recommends that these 

21a. T:lis does not affect the applicahl2 1m, relating to charitable cor­
porat ions. See discussion uLder .IClaritable 'Property ~ Ii infra. 

22. See Corp. Code 'J ,,20 (old general corporation law), applicable to 
nonprofit c-orporations throut-~h Corp ~ Code 90020 

23. See Corp. I;ode 'J 310. 

24. See Corp. Code " ,;23 (old &cmeral.corporation la",), applicable to 
nonprofit corp'JratiO'l5 throur,h Cor;:>. Code c.'OOZ. 

25. See Cor~. Code § 315. 

26. See Corp. Code S 316. 

-17-



provisions of the ne" business corporation law be followed in the pro­

posed nonprofit corporation law. 

OFFICERS 

Under existing law, a nonprofit corporation must have a president, 

vice president, secretary, and treasurer; any two 

held by the same person except those of president 

or more off ices 
1 and secretary. 

may be 

The 

ne'" business corporation la", requires either a chairman of the board or 

a president as chief executive officer and permits one person to be both 
2 president and secretary. In the interest of uniformity, the Commission 

recommends that the scheme of the new business corporation law be fol­

lo,~ed • 

The ne" business corporation law also specifies that an officer may 

resign at any time subject to the rights of the corporation under a 
3 contract of employment. The Commission believes this is a useful 

provision for nonprofit corporations except that, to assure a nonprofit 

corporation an adequate opportunity to obtain a replacement for the 

resigning officer, resignation should be subject to any notice period 

(not exceeding 30 days) provided in the articles or bylaws. 

EXECUTION OF CORPORATE IilSTRffi.lEliTS 

Existing law establishes a presumption of valid execution for 
1 instruments to which the corporate seal has been affixed. The Commis-

sion recommends that this presumption be abolished; failure to affix a 

corporate seal Ehould not affect the validity of a written instrument. 2 

Hore significant protection of parties dealing with a nonprofit corpora­

tion can be provided by enacting statutes, patterned after the provi­

sions of the new business corporation law, that allow reliance upon the 

1. Sec Ccr~. Coc~ § 821 (old general corporation law), applicable to 
nonprofit corporations through Corp. Code " 9002. 

2. See Corp. Code § 312(a). 

3. See Corp. Code § 312(b). 

1. Corp. Code § 333 (old general corporation law), applicable to 
nonprofit corporations through Corp. Code § 9002. 

2. This is the approach of the new General Corporation Law. See Corp. 
Code § 207(a). 
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authority of specified senior executive officers to execute any instru­

ment on behalf of the nonprofit corporation. 3 lfuile this guarantee of 

valid execution requires involvement of senior officers of the nonprofit 

corporation, it grants commensurately greater assurance to third parties 

than the rebuttable presumption created under existing law by use of the 

seal. To avoid the need for unnecessary proof that the instrument was 

actually signed by the officers whose purported signatures it bears, a 

presumption that it Has signed by such off icers should be created. This 

presumption should be one affecting the burden of producing evidence. 

IilDEl"tlH'ICATIOll OF CORPORATE AGENTS 

Existing law restricts the circumstances under which a nonprofit 

corporation may indemnify a director, officer, or employee for his 

expenses incurred in defending an action against him in his capacity as 
1 a corporate agent. The practical effect of these provisions may be to 

force an official or employee of the nonprofit corporation who is a 

defendant in an action to enter into a settlement regardless of the 

merit of the claim. 2 

The new business corporation lmo substantially liberalizes the con-
3 ditions under which corporate agents may be indemnified. Comparable 

provisions should be applied to nonprofit corporations. This will 

provide sufficient flexibility to afford reasonable protection for 

directors and officers while imposing safeguards that adequately protect 

the corporation, its members, and the public. 

i"lEdBERS 

dultiple ;.Iemberships 

Under the General ]onprofit Corporation Law, a nonprofit corpora­

tion may have such memberships and classes of membership as the articles 

or bylav)s provide, with the classes having differing rights, privileges, 

3. See Corp. Code J 313. 

1. See Corp. Code § 830 (old general corporation laH), applicable to 
nonprofit "corporations through Section 9002. 

2. See P-eport £f the Assembly Select Committee on the Revision of the 
Corporations Code 61 (1975). 

3. See Corp. Code j 317. 
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1 2 and interests. ::0 ?erson may hold more than one membership, but this 

limitation may be rendered ineffectual by the creation of classes with 

voting rights proportionate to contributions made to the nonprofit 
3 corporation. :Joreover, multiple memberships may be appropriate in some 

nonprofit corporations, as "h'-'re memberships and membership rights and 

obligations are based upon the QI·mership of subdivision lots or condo­

minium units, "here members are encouraged to acquire additional member­

ships of higher classes, or '"Ihere membership classes are based on 

specified qualifications (as in a trade association) and a person may 

satisfy the qualifications for several classes. For these reasons, the 

Commission recommends that a person be penaitted to hold more than one 

membership in a nonprofit corporatiof! unless the articles or byla.,s 

preclude it. 

The General l!onprofit Corporation Law does not provide specific 

rules concerning joint and fractional memberships or memberships held in 

the name of groups and corporations. 4 Such memberships should be per­

mitted unless the articles or byla,;s preclude it. 

Ilembership Cert if ica tes 

Under existing lal;, membership in a nonprofit corporation may be 

evidenced by a certificate, in ",hich case the certificate must state 

that the corporation is not one for profit. 5 The apparent reason for 

this s"tatement on the certificate is to avoid the possibility of confu­

sion with a stock certificate. The requirement of the statement is 

unduly broad and should be limited to those cases where the certificate 

is transferable and represents a l,roperty interest in the nonprofit 

corporation. The Commission further recommends that membership certifi­

cates be subject to recall and exchange, where appropriate, in generally 

the same manner as share certificates under the ne," business corporation 

1. "See Corp. Code 50 ~402(b), 9602. 

2. See Corp. Code § 9602. 

3. Erickson v. Gospel Foundation of California, 43 Cal.2d 581, 275 
P.2d 474 (1954). 

4. See Corp. Code §j %02, 9601, and )602. 

5. See Corp. Code i ~607. 
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6 law4 

The COhlmission has considered proposals to expand the requirement 

of information on the membership certificate to include a statement of 

members' rights and interests. Such a disclosure provision is not 

recoomended here. If necessary, it could be done more appropriately in 

the context of the Corporate Securities Law ,.,ith general disclosure and 

qualification requirements. 

Options to Furchase ::emberships 

Under existing law~ nonprofit corporations are authorized to issue 

options for the purchase of membershiPs.7 As with memberships, options 

should be nontransferable unless the articles or bylaws provide other-

lvise. 

Consideration for llemberships 

ships 

Existing law limits the types of consideration for which member­
{3 

may be issued. The ne't\T business corporation laH further narrm-lS 
:) 

"'hat constitutes acceptable consideration for the issuance of stock, 

with the intent of providing for the "general protection of creditors 
10 and shareholders." Nonprofit corporations need greater flexibility. 

To provide this flexibility, a nonprof it corporat ion should be allowed 

to determine (or provide the method of determining) in its articles or 

bylaws the acceptable consideration for the issuance of its memberships, 

subject to the requirement that no fraud be involved. 

Redemption of llemberships 
11 

Both the old general corporation la., and the new business cor-

6. See Corp. Code § 422. 

7. See Corp. Code §§ 11Q3, 1104 (old general corporation lac,), appli­
cable to nonprofit corporations through Corp. Code S, 9002. 

3. See Corp. Code ~ 1109 (old general corporation law), applicable to 
nonprofit corporations through Corp. Code 5 9002. 

9. See Corp. Code" 409(a). 

10. Report of the Assembly S"lect Comnittee on Revision of the Corpo­
rations Code 67 (1975). 

11. Corp. Code j~ liDO, 1101. 
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poration la',7
12 

authorize a business corporation to issue redeemable 

shares as long as the shareholder ,10es not !lave the option to compel 

redemption. It is unclear "hether nonprofit corporations may issue 
13 

redeemable memberships subj ect to these rules. ,;owever, provisions 

comparable to those of the ne", business corporation la", are appropriate 

for nonprofit corporations and should be included in tile proposed non­

profit corporation la",. 

Record Date for 1):~ter'nining :te:nbers' _~ights 

T!,e authority of a nonprofit corporation to set a record date for 

deterillinin3 t~le voting and other rig.hts of members is provided by exist­

ing lay], as are the rules for ..1e:termining the record date 't-lhere that 

authority is not exercised.
14 The neT;] business corporation laH adds 

provisions for business corporations for the record date of an adjourned 

shareholders' meeting Jnd chang~s somewhat the time of the record date 
15 

",here none is selected by a business corporation. In the interest of 

uniformity. the same rules should be adopted for nonprofit corporations 

except that the record date for notice of or voting at a meeting ·"here 

no date is fixed by the board should be. 10 days, rather than one day, 

prior. to the. meeting. 

Transfer and Termination of ,iemberships 

Under the General ilonprofit Corporation LaI" a membership is trans-
16 

ferable only pursuant to the articles or bylaws. If the articles or 

byla;;s so provide, they shou!d also be authorized to state that a trans­

fer is not binding on the nonprofit corporation until notice is actually 

12. COtp. Code 5 402. Section 402 is inteuded "to clarify and increase 
the flexibility" of existing lin". ileport of the Assembly Select 
~ommittee on Revision 2!. the. Corporat=0ns Code 64 (1975). 

13. Section 9002 of the Corpor&tions Code provides that the provisions 
of the old general corporation law (including Sections 1100 and 
lID!) apply to nonprofit corporations unless specifically otherwise 
provided ~ Becau5e Section 1100 ~ by its own ten'as, is expressly 
applicable only to 'stoel, corporations," the effect of Section 9002 
in' this case is unclear 0 

14. See Corp. Code J~ 2214, 2215 (old general corpotation la,,) , appli­
cable to nonprofit corporations through Corp. Code § ;002. 

15~ See Corp. Code " 70~. 

16. See Corp. Code' 3609. 
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received in a spec if ied manner. This will enable the nonprof it corpora­

tion to maintain accurate records. 

California courts have long required minimal due process for expul­

sion of members from nonprofit organizations. 17 This general principle 
18 should be codified in the nonprofit corporation lalJ. The courts have 

also require.] that nonprofit corporations provide members a reasonable 
19 

procedure for resignation from the corporation~ The ::"~ommission recom-

mends that, absent a procedure specified in the articles or bylaws, 

members be given the right to resign membership upon "ritten notice to 

the nonprofit corporation. :~esignation ,·,ill terminate future rights and 

obligations of membership but not liability for prior obligations. 

Under existing laH, unless the articles or bylaws provide other-

wise, 

or in 

death terminates 
. 20 
~ts property. 

all rigllts of a member in a nonprofit corporation 

Be.cause this rule !lay be unduly harsh ,·,here the 

membership represents a substantial property interest, the Commission 

considered several alternative provisions regarding the effect of the 

death of a member. However, these proviSions, while protecting the 

heirs of deceased members, ,;auld create additional problems that out­

weigh their benefits. 21 The Commission, therefore, recommends the 

17. See, ~ Cason v. Glass Bottle LloHers Ass'n, 37 C,,1.2d 134, 231 
P.2d 6 (1951); Otto v. Tailors' P. & B. linion, 75 Cal. 308 (l888); 
Taboada v. Sociedad Espanola, etc., 191 Cal. 187, 215 P. 673 
(1923). 

13. Termination of membership for nonpayment of dues or other proper 
financial burdens of membership normally requires only reasonable 
notice in order to meet due process standards, \Jith no requirement 
of an opportunity to be heard. De,lille v. American Fed'n of ;;'adio 
Artists, 31 Cal.2d 139, 187 P.2d 769, cert. denied, 333 U.S. 876 
(1947). 

19. See Haynes v. Amandale Golf Club, 4 Cal.2d 28, 47 P.2d 470 (1935). 

20. See Corp. Code 0 9603. 

21. The chief problems are' (1) the difficulty of defining ",hat type 
or magnitude of property interest should be protected; (2) the de­
termination of the identity and the status of the deceased member's 
heirs during the pcoriod prior to dissolution of the nonprofit 
corporation (when the property interest would normally be real­
ized); (3) the possible unfairness to other members and violation 
of the principle prohibiting distributions to members before dis­
solution inherent in any proposal that involves the forced purchase 
of the membership by the nonprofit corporation; (4) the difficulty 
of determining the value of the interest of the deceased member; 
and (5) the problem that might be created for the nonprofit corpo­
ration in raising the funds to pay the deceased member's heirs. 
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continuation of existing la~", \·.rhich l~aves to the nonprofit corporat ion 

the authority to provide such protection in its articles or bylalJS, if 

desired. 

hIUllERS' liEETE'lGS AdD COilSENTS 

Annual l'teet inp;; 

A nonprofit corporation is requirer1 by existing la~·J to halo. an 

annual meeting of members unl2ss the bylaHs provide othenlise. 1 This 

rule should be continued. The new business corporation law permits the 

bylaHs to set the time and place of the allnual meeting and provides a 

i.)rocedure for the members to obtain a court order requiring the corpora­

tion to hold tlle annual r.l!'!eting Hhere it has failed to do so. - T~les2 

provisions are sound and should be applied to nonprofit corporations 

"ith the inclusion of the existing statutory meeting time if the byla,,'s 

fail to specify one. 

Special i~eetin;:;s 

The General ,jonprofit Corporation Lan provides that a special 

meeting of a nonprofit corporation may be called by the directors or by 

members holding one-tenth of the voting power.3 The new business corpo-

ration lal> authorizes the chairman of the board and the president to 
4 

call a special meeting as ,,Tell. The ne", nonprofit corporation la,', 

should include this additional authority. 

Quorum 

Under the General .Tonprofit Corporatior. Law, the bylaws may provide 

that a quorum at a meeting of members is greater or less than a major-
5 ity. The proposed nonprofit corporation law should make clear that, 

absent a provision in the articles or byla1;s, a quorum is a majority of 

1. See Corp. Code 0 2200 (old general corporation la,,), applicable to 
nonprofit corporations through Corp. Code j )002; Corp. Code 

2. 

3. 

4. 

5. 

o 9401(a); Burnett v. :Janks, 130 Cal. App.2d 631,213 F.2d 579 
(1955). 

See Corp. Code '} 600. 

See t:orp. Code ~. ~600. 

See Corp. Code § 600(d) . 

See Corp. Code ii 9401(b). 
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n 
the_ votes entitled to be cast at the ueetin::;..· If a quoruHl is initially 

present, the meeting should be permitted to continue, provided any 

action taken is by a majority of the nutaber required to constitute a 
7 quorum. 

:atiee of _lee-tings 

A nonprofit corporation may ~ under the r;eneral j lonprofit Corpora­

tion La\.j ~ specify the nanner of giving notice of meetings of -members and. 

may dispense with notice of all r€.~ular neubers ' meetings4 

is appropriate in viet·] of the variety of types of nonprofit corpora­

t ions;, hOt-lever, the ~ommission reco:]mends that the broad authority to 

regulate notice of ID2etin8,5 he subject to a general requirement of 
) 

reasonablen2ss in order to assure adequate notice. ~'1.bsent a reasonable 

provision by the nonprofit corvoration, the time and contents~ manner of 

giving ~ and persous to '\>.Thorn notice is given should be the same as re-
10 

quired in the neV.T business corporation laH. Tl-te neloJ' business corpora-
11 

t ion layl makes several improvements in the exis tin;; proceriure for 

validation of defectively noticed meetings, "'hich shoule. be adopted for 

use by nonprofit corporations. 12 

Consents 

Existing la" pernits an action that may be taken at a meeting of 

6. The new business corporation laF quorum requirement i's a majority 
of the shares entitled to vote except as varied in th,e articles. 
See Corp. Code § 602(a). 

7. This is comparable to a provision of the neH business corporation 
law. See Corp. Code} 602(b). 

8. See Corp. Code 0 9401(a). 

9. The bylm.s should not be permit t ed, ho;lcver, to ",ai ve not ice of 
certain fundamental corporate actions to be taken at a meeting. 
These actions include api?roval of a contract or transaction in 
which a director has a conflict of interest, amendment of the 
articles, sale. or other disposition of all or substantially all of 
the corporate assets, merger, consolidation, division, conversion, 
voluntary dissolution, and approval of a plan of distribution on 
dissolution. ·This is comparable to a provision of the neH business 
corporat ion la>l. See Corp. Code c c,O 1 (£) . 

10. Cf. Corp. Code § 601. 

11. See Corp. Code §§ 2209, 2210 (old general corporation law), appli­
cable to nonprofit corporations through Corp. Code " ','002. 

12. See Corp. Code ~ 601(e). For an analysis of the changes, see 
Report of the Assembly S~lect Co~ittee on Revision of the Corpo­
rations Code [30-81 (1975). 
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mer.1bers to be taken instead by una:"1imous ~_Tritten consent of the mem-
13 

bers. l'~le neH business corporation laH a110'l;'15 action by less than 

unanimous 'Y1ritten consent but requires the 'Y7ritten consent forIl!. to 
14 

t)rovide the option of approval ~ disapprov3.1, or ahstention. Since) 

under existin~ 1m,::,:;! a nOli.profit corporation may permit member action by 

any reasonable Iaeans, includin,:; mail, these neH provisions are appropri-
15 

ate for inclusion in the neH nonprofit corporation law except that) to 

assure adequate member participation, writtc.n consents should b2 solic­

ited from all members. 

VOTUG OF :,illilBERSdlPS 

Votinp; L~ights 

'~ae normal rule amon.~; nonprofit corporations that each member has 

one vote, which may be cast at a meeting of melJlbers, is subject to 

mOdification by a nonprofit corporation, l.Jhich may provide l!1ore or less 

than 

able 

one vote 
1 

means. 

per member and a manner of voting by mail or other reason­

This flexibility is important to nonprofit corporations 

and should be retained. ~.OHever, there are certain aspect s of vot ing 

rights of members that require clarification. These are discussed 

belo<-1. 

Persons entitled to take member action. A number of corporate ac­

tions require approval of the "members." Hhether this requirement ap­

plies to all members, including honorary and other members havin8 no 

proprietary interest in the nonprofit corporation~ is unclear under 

existing law. In order to assure that the responsibility for basic 

decisions relatin8 to the operation of the nonprofit corporation is 

properly delegated, the proposed nonprofit corporation law makes clear 

that all actions requiring the approval ot" the members are to be taken 

by the persons entitled to elect directors. The nonprofit corporation 

may specify additional persons whose approval is required but may not 

13. See Corp. Code" 2239 (old 8eneral corporation laH), applicable to 
nonprof-it ·corporations throuch Corp. Code § 9002. 

14. See Corp. Code d§ 603,'604. 

IS. See Corp. Code 3 J601. 

1. Corp. Code J 9601. 
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remOVe the basic decision-naking authority from the persons z,iven the 

pONer to elect the directors., except in the case of a policymaking 

cOL'Lluittee, discussed belmvo 

Action by policYlf~akillg cor:lJ'Jlitt(3e of members. Existin:; lavl pe.rmits 

member approval of amendruents to t.le articles of incorporation to be 

71Lade by a ':?olicymakiu;; comflittee' of the members ,j~,Jith or without 

authority to re.present and act for the corlJoration members in other 
,2 

matters. ':.'he device of a policymal.;:ing committee is particularly 

useful in large nonprofit corpor"tions. It enables a Banageable body, 

the conposition of ~·:rhich may b~ based 0':1 regional., population, interest ~ 
3 

or other factors, to deliberate on behalf of the members. '1';,,, proposed 

statute makes clear that any action required to be take:: by the Elembers, 

not "erely amendment of the articles, may b2 ta.ken by the policymaking 

coramittee. In order to assure adequate representation~ the policymaking 

comtlittee should be compose~ solely of members '''ho are selectee; Loy the 

membership to represent the mer.:lbershit), and the action of a wember of 

tht policymaking committee should be deemed the action of those ~embers 

uhom he or she represents. 

Iienberships held in representative capacity or £Y. nonnatural per­

son. The ne" business cor~oration law specifies a variety of rules for 

the manner of voting shares held by an administrator, executor, guard­

ian, conservator, custodian, trustee~ pledgee, minor~ or corporation 9 or 
4 

by t'"'O or more persons. Tilese prOVisions are useful and should apply 

to the voting of memberships in a nonprofit corporation unless the 

articles or bylaws provide othendse. 5 In addition, the law should make 

2. See Corp. Code 0 3632.5 (old general corporation lAw). 

3. Compare Corp. Code 'j 12453 (district cielegates in cooperative cor­
porations). 

4. See Corp. Code jS 702-704. 

'1. The Commission does ... ot recor;anend adoption for nonprofit corpora­
tions of the rule found in Section 702(a) that shares held by a 
trustee must be transferred ida the name of the trustee before 
they may be voted by the trustee; likewise, si"1ilar provisions 
relating to shar"s held by a receiver should not be adopted. The 
rule: in thes e cases sllould be. tha'~ provided in the .trus tee and 
receivership laws generallyo 
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clear that, absent a provision otherwise in the articles or bylm'ls, the 

manner of voting' of memberships standing in the name of a partnership, 

association, family, or other group is the same as the manner of voting 

a membership that stands in the names of ",,0 or more persons. 

Vote Required for Hember Action 

Existing law is silent on the vote required for many actions of 

nonprofit corporations. The members may generally take action by vote 
. 6 

of a majority of a quorum at a meet~ng; the vote required where the 

bylaws authorize a mail ballot or other reasonable voting method is not 

stated. The law should be clear that, in the case of such a mail ballot 

or other method, the required vote is a majority of the votes cast, 

provided the number of votes cast is the equivalent of a quorum at a 
. 7 meet1ng. 

There are a number of important corporate actions for which exist­

ing law imposes a two-thirds vote of the members; these actions include 

amendment of the articles, disposition of all or substantially all of 

the corporate assets, and voluntary dissolution. The new business 
,. 

corporation law reduces the vote to a majority of the shareholders." 

This reduction is particularly appropriate for nonprofit corporations, 

in which a large voter turnout may be impossible to achieve, and should 

be adopted for nonprofit corporations. 

The ne,. bus iness corporation laH permit s the art icles of a business 

corporation to impose a class vote or a greater vote than ;1Ould other­

wise be required for approval of a corporate action. 
9 

The proposed 

nonprofit corporation law enables nonprofit corporations to do this in 

the articles or bylaws, consistent with the general rule that basic 

membership rights, including voting rights, may be stated in the bylaws. 

Any bylaw that adversely affects the voting rights of members, however, 

should be required to be adopted by the members. 

6. See Corp. Code § 109 and particular provisions imposing vote re­
quirements in the old general corporation law. 

7 ~ . For a discussion of quorum -requirements ~ see "j>iembers I ~·ieetings and 
Consents,1I supra~ 

S. See Corp. Cod". § 15~ and particular provisions imposing vote re­
quirements in the new business corporation law~ 

9. See Corp. Code § 204(a)(5). 
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The ne'{.J business corporation lat·; lists a number of corporate ac-
ID tions for "hich the approval of a class of shareholders is required. 

;·lany of the listed actions are inapplicable to nonprofit corporations. 

However, the general principle of class approval of actions harmful to 

the rights and interests of the class is sound and shoulQ be codified in 

general form in the nonprofit corporation 131,. 

Proxy Voting 

Proxy voting is permitted but not required by the General ]onprofit 

Corporation La, •• 11 lfuile the issue of proxy voting of memberships in 

nonprofit corporations has been recently litigated,12 the COL~ission 
recommends no change in this permissive ruleo As a practical matter, 

voting by proxy may be a necessity in a large nonprofit corporation in 

order to assure a sufficient vote to enable basic corporate actions to 
13 be taken. 

The new business corporation law requires that the form for a proxy 

solicited from 10 or more shareholders in a corporation having 100 or 

more shareholders afford an opportunity to specify a choice of approval, 

disapproval, or abstention with respect to the proposal for Hhich the 

proxy is solicited; this does not preclude use of general proxies. 14 

These provisions should be adopted for nonprofit corporations. 

Under existing 131', a proxy may be made effective for a period of 
15 

up to seven years. This period is unduly long for nonprofit corpora-

tions. A proxy in a nonprofit corporation should be effective only for 

a maximum of three years unless the proxy is coupled ,{.Jith an interest, 

in which case it could be made irrevocable until the interest is dis­

charged, terminated, or otherwise satisfied. 

10. See Corp. Code § 903. 

II. See Corp. Code § 9601. 

12. See Braude v. Havenner, 38 Cal. App.3d 526, 113 Cal. ?-ptr. 386 
(1974). 

13. H. Oleck, !'lon-Profit Corporations, Organizations, and Associations 
§ 175 (3d ed. 1974). 

14. Corp. Code § 604. 

15. See Corp. Code § 2226 (old general corporation law), applicable to 
nonprofit corporations through Section 9002. 
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Voting Agreements 

Voting agreements and voting trusts generally have little use in 

nonprofit corporations. However, voting agreements may have some util­

ity in a limited class of cases, such as the small family foundation in 

which the family desires to IT~intain control. For this reason, the 

Commission recommends adoption of a limited voting agreement provision 

for nonprofit corporations~ based on features of the voting agreement 

and voting trust pro'dsions of the new business corporation law. 16 

Voting agreements should be authorized in the nonprofit equivalent 

of a close business corporation--a nonprofit corporation having fewer 

than 10 memberships. The agreement should be limited to 10 years, 

renei.able for 10-year periods. The parties to the agreement should be 

permitted to transfer their memberships to a third party to vote in 

accordance with the terms of the agreement only if memberships in the 

nonprofit corporation are otherwise transferable. A copy of the voting 

agreement should be deposited ',ith the nonprofit corporation and should 

be open to inspection by any member. These provisions should not limit 

the authority of a nonprofit corporation to expressly authorize other 

types of vote-pooling arrangements. 

Supervision of Elections 

Inspectors of election may be appointed to oversee elections held 

at i f f · ,17 n fi meet ngs 0 nonpro It corporatlons. ecause a nonpro t corpora-

tion may have elections other than at a meeting of members, the statute 

should be broadened to make clear that inspectors of election may be 

appointed for any nonprofit corporation election. 

The court has broad 'luthoritj' to d~termine the validity of elec-
13 

tions and appointments. This authorit,' includes the determination 

whether the basic election procedures are fair, equitable, and reason-
19 

able. The broad au£hority of the court should be codified, but the 

16. S~~ Corp. Code § 706. 

17. Corp. Code,ll 2232, 2233 (old general corporation law), applicable 
to nonprofit corporations through Section 9002. 

13. See Corp. Code §§ 2236-2238 (old general corporation law), appli­
cable to nonprofit corporations throug~ Section 9002. 

19. Braude v. Havenner, 38 Cal. App. 3d 526, 113 Cal. Rptr. 386 (1974). 
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burden of proof that the basic election procedures ,,,ere unfair, inequit­

able,. or unreasonable slwuld be on the person challenging the proce­

dures. 

REQUIRED BOOKS AHD RECORCS 

The new business carpor at ion Im·.J includes provisions that require 

a corporation to keep adequate and correc-i.: books and records of account 

and minutes of the proce.edings or the membcrs~ bClJrd, and, to the extent 

they exercise the authority of the boa:-d, commit!:ees of the board. 
1 

These provisions supers2d2 the '.lOr" detailed provif'ionG of the old 

general corporation 1a ... ·] tha-c govern nonprofit cnrporations . 2 Provisions 

comparable to the more general vro~TLdions of the ne'w husiness corpora­

tion 1m" should apply to nOi1prcfit corporat~ons. 

The General ~'~onprofit Corporatlon.. Law requires that a nonprofit 

corporation keep a lImembership buok!: c0uLa:··.ning the name and address of 

each member and requires that terminat~on of any membership be recorded 

in the book, together Y7i.t~1. the ,Jate Of'. -,;."rl:ich the membership ceased. 3 

The required coatent of the n:clabership record should bc specified in 

more detail. The membership record should include the name and address 

of each member, thG date the member became ~ holder of record of the 

membership, and, where applicab~e, the number and class of memberships 

held by each member, and a record of the termi.u?tioIl of memberships,. 

together with the date uf termipa.i:ion The me@bership record should be 

required onl:~ to the ext2nt th:1t .-3uch a record is nec~ssary to determine 

the members entitled to vote ~ to ~halT in the jistribution of assets on 

dissolution, or otherwise tt· participate in ttc affairs of the nonprofit 

corporationQ 

Hore flexible pi:oxedures for ke~Fing the mC'nbership and fiscal 

records should be authorized. Th" nOIlprofH corporation should be 

permitted to retain the membership recl)rd a:~d ';:he books and records of 

account either in ~."rritteIl 'cvr!t 0r in any other fo-rm capable of being 

converted into ~,..;ritten form~ Lut ~ht2 minutes sbould be kept in written 

1. See Corp. Co1e § 1500. 

2. See Corp. C0de §~ 3000, 300:, which apply to nonprofit corporations 
through Sectlon 9002. 

3. Sec Cerp. Code § 9606. 
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burden of proof that the basic election procedures were unfair, inequit­

able, or unreasonable should be on the person challenging the proce­

dures~ 

REQUIRED BOOKS AHD RECORDS 

The new business corporation Im-, includes provisions that require 

a corporation to keep adequate and correct books and records of account 

and minutes of the proceedings of the members, hoard, and, to the extent 
1 they exercise the authority of the board, committees of the board. 

These provisions supersede the more detailed provisions of the old 
2 

general corporation 1311 .. 1 that govern nonprofit corporations. Provisions 

comparable to the more general provisions of the new husiness corpora­

tion law should apply to nonprofit corporations. 

The General ilonprofit Corporation Law requires that a nonprofit 

corporation keep a "membership book" containing the name and address of 

each member and requires that termination of any membership be recorded 

in the book, together with the date on which the membership ceased. 3 

The required content of the membership record should be specified in 

more detail. The membership record should include the name and address 

of each member, the date the membe~ became a holder of record of the 

membership, and, where applicable, the number and class of memberships 

held by each member, and a record of the termination of memberships, 

together with the date of termination The membership record should be 

required only to the extent that such a record is necessary to determine 

the members entitled to vote, to share in the distribution of assets on 

dissolution, or otherwise to participate in the affairs of the nonprofit 

corporation. 

Nore flexible procedures for keeping the membership and fiscal 

records should be authorized. The nonprofit corporation should be 

permitted to retain the membership record and the books and records of 

account either in written form or in any other form capable of being 

converted into written form, but the minutes should be kept in written 

1. See Corp. Code § 1500. 

2. See Corp. Code §§ 3000, 3001, which apply to nonprofit corporations 
through Section 9002. 

3. See Corp. Code § 9606. 
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form. These requirements~ 

b . . I 4 USl.ness corporatlon avl ~ 

the same in substance as those of the new 

provide needed flexibility in maintaining 

accounting and membership records; while not preventing a nonprofit 

corporation from keeping a membership book, they ,'ould permit the use of 

electronic data processing equipment to maintain such a record so long 

as the record could be converted into "1ritten form. 

AmmAL REPORT; SPEC 1AL FINAl'lCIAl STATEl1ENTS 

The General ;:onprofit Corporation Law provides that the bylaws of a 

nonprofit corporation may include provisions for the making of annual 
1 

reports and financial statements to members, but there is no require-

ment ti1at a nonprofit cor-poration make an annual report or provide 

financial statements to members. 
2 

Annual Report 

The old general corporation law required "stock corporations" to 

send an annual 

dispensed with 

report to the 
3 

such report. 

shareholders unless the bylaws expressly 

The nel" business corporation law requires 

that an annual report be sent to shareholders by business corporations 

unless the corporation has less than 100 holders of record of its shares 
4 

and expressly waives the requirement in the bylaws. The Commission 

recommends that the board of a nonprofit corporation be required to 

present an oral or written annual report (containing specified informa­

tion similar to that required by the ne,) business corporation law) at 

the annual meeting of members except to the extent the articles or 

bylaHs otherwise provide. 

The annual report of a nonprofit corporation, which would cover a 

fiscal year ending not more than 12 months prior to the date of the 

4. See Corp. Code § 1500. 
1. See Corp. Code ~ 9402. 

2. Corp. Code § 3006 (old general corporation laH) (annual reports) 
Has limited to a "stock corporation" and Corp. Code § 3011 (old 
general corporation ImI) (financial statements) specifically ex­
cepted 11nonprofit corporations. 11 Hence~ these requirements did not 
apply to nonprofit corporations through Corp. Code § 9002. 

3. See Corp. Code ~ 3006. 

4. See Corp. Code § 1501. 
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annual meeting, should show all of the foUm,ling' 

(I} The' assets (including any neld in trust) and liabilities of the 

nonprofit corporation as of the end of the fiscal year. 

(2) The major changes in assets (including any held in trust) and 

liabilities during the fiscal year. 

(3) The revenue or receipts of the nonprofit corporation, both 

unrestricted and restricted to particular purposes, during the fiscal 

year. 

(4) The expenses or disbursements of the nonprofit corporation, for 

both general and restricted purposes, during the fiscal year~ 

In addition to this fiscal information, the annual report should 

also describe briefly, 

(1) Any transaction during the fiscal year involving an amount in 

excess of $40,000 to which the nonprofit corporation was a party and in 

which a director or officer of the nonprofit corporation or (if known to 

the nonprofit corporation) a person holding more than 10 percent of the 

voting power of the nonprofit corporation had a direct or indirect 

material interest. This requirement would not apply to compensation of 

officers and directors, to contracts let at a competitive bid or ser­

vic~s rendered at prices regulated by law, or to transactions approved 

by the members. 

(2) The amount and circumstances of indemnification or advances 

aggregating more than $10,000 paid during the fiscal year to an officer 

or director of the nonprofit corporation except for indemnification 

approved by the members. 

. The requirement of an annual report would apply except to the 

extent the articles or bylaws otherl'ise provide. Thus, for example, the 

articles or bylaws could dispense entirely with the requirement of an 

annual report, provide for an annual report that contains different or 

more or less information than is required by the statute, or require 

that a copy of the annual report be mailed to each member. The recom­

mended provisions will provide flexibility to meet the needs of various 

types of n~·rtprofit corporations but ,,'ill, at the same time, require that 

the articles or bylaws expressly set forth a decision to alter the 

statutory annual report scheme. 
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If the articles or bylm-ls dispense ',ith the requirement of an 

annual report or with the inclusion of the financial information speci­

fied by statute, the members of the nonprofit corporation 'YlOuld be 

authorized to obtain that financial information by using the procedure 

discussed bela",. In addition, notwithstanding the articles or byla,·]s, 

the information concerning (l) transactions in ,,,hich a director, offi­

cer, or person holding illore than 10 percent of the voting power has an 

interest and (2) indemnification and advances to officers and directors 

should be required to be furnished to the voting members, whether or not 

the nonprofit corporation makes an annual report. 

Special Financial Statements 

The old general corporatiorc 1m] required a corporation to provide 

special financIal statements upon demand of shareholders holding at 

least 10 percent of the number of outstandinB shares
5 

but expressly 

excepted nonprofit corporations from this requirement. The new business 

corporation law contains a comparable requirement that special financial 

statements be provided upon written request of holders of at least five 
6 

percent of the outstanding shares of any class. 

;!embers of a nonprofit corporation may need to obtain fiscal in­

formation. Accordingly, the Commission recommends that provisions 

generally comparable to the special financial statements provisions of 

the new business corporation 1m. be included in the proposed nonprofit 

corporation law with the following important exceptions: 

(1) The nonprofit corporation should be allowed 60 days within 

which to prepare the requested financial statement or statements. 

(2) The nonprofit corporation should be permitted to open its 

fiscal records to inspection as an alternative to providing the re­

quested financial statement, as long ~s the records are located at an 

address ,'hich is ,·,Hhin the county where the principal office of the 

nonprofit corporatIon in this state is located. This option is appro­

priate because a nonp~ofit corporation frequently will not prepare 

financial statements ,lith the regularity of business corporations, and a 

demand for a special financial statement may thus impose an unreasonable 

cost on the nonprofit corporation. 

5. See Corp. Code § 3011. 

6. See Corp. Code § 1501 ec), (d), eel, (f), (g), and (h). 
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(3) Although an authorized member (one ~ld.ving HTitten authorization 

of at least five percent 0'£ the voting power or such lesser authoriza­

tion as is specified in the articles or byla"s) should be provided a 

copy of the requested fiscal statement or statements without charge, the 

nonprofit corporation should be permitted to impose a reasonable charge 

for providing additional copies of the statement or statements. 

RIGHTS OF INSPECTION 

The netoJ business corporation la~'l provisions pertaining to the right 

of inspection of corporate records
l 

supeI:sede provision;:;. of the old 

general corporation lall "'hich apparently apply to nonprofit corpora-

tions. 
2 

l·!embership Records 

The ne', business corporation law expands the inspection rights 

provided by the old gene.cal corporation I'M by providing an absolute 

right to inspect the shareholder record for sha;::eholders who have a 

significant ownet'3hip interest in th.:: corporatior' .. or who, in addition to 

a specifled ovmership interr2.st in the corporation, have instituted a 

proxy contest ·vith respect to the election of dlrectors. The netoJ' law 

permits a shareholder to obtain a ~ourt order postponing any previously 

noticed shareholders' meeting unti:!.. the corp;::>r<1tioll c.omplies 't·dth a 

proper ;:equest for a shareholuer l::'st; the court may ,lward the share­

holder his reasonable expenses (it~"'luding attorney' s :ees) incurred in 

an action to enforce complianc.e with the statutory ~ns!)ection rights 

upon a finding that the corporatiOl.1 ~ s t'efus~l ~.J'3S n0t justified. 

The Commissior. rec01L.,aencis tllL~":' t~e ex.panded inspection rights given 

shareholders by the new bUGiness corroralion 12.W also be given to mem­

bers of nonprofit corporations \~Titr. the folluTJling significant adjust-

ments: 

(i) An authorized l'lemj,2r (one havLng writt~n authorization of at 

least five p€rcent of the vot:~ng: pm·:'€r or such le[:ser quthorization as 

is specified in the article~ or bylaws) should have a statutory right to 

1. See Corp. Sode § 1600 ~ seq. 

2. See Corp. Cod~ §§ 3003-3005, appare~tly applicable to nonprofit 
corporations ttrougr" Section 9002; c;'. Heoney v. Bartenders Union 
Local No. 284, 48 CBl.2d 841, 313 F.2d 857 (1957). 
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inspect the membership record or obtain a list of voting members upon 10 

days' prior written notice. But the nonprofit corporation should be 

permitted to protect its membership list from disclosure by adopting a 

provision in its articles or bylaws that provides a reasonable procedure 

whereby the authorized member may communicate without cost ,.,ith the 

members to seek support for the nomination of any person or persons for 

election as directors, to communicate a candidate?s statement for per­

sons nominated for director, or to solicit proxies. The proposed stat­

ute includes a section specifying procedural requirements which, if 

included in the provisions of the articles or bylaws, are deemed to 
3 provide a reasonable procedure. This option will provide an authorized 

member \-lith a practical and economical m.eans of communicating 'tolith other 

members. At the same time, it 1;o]ill permit a nonprofi,t corporation whosz 

membership list is a valuable trade secret to protect the list from 

possible improper use. 4 It will also provide a means of preserving the 

right of privacy of members--a matter of some importance, for example, 

v7here the nonprofit corporat ion is one that advocates an unpopular 

cause. 

(2) The court shoul« be granted specific authority to allm, the 

nonprofit corporation additional time (over the 10 days prescribed by 

statute) within which to provide its membership list to an authorized 

member. The court should be authorized to impose just and proper condi­

tions for tile exercise of the right to inspect the membership records or 

secure a membership list and to postpone a previously noticed meeting of 

the mPlllbers or make other appropriate orders if the nonprofit corpora­

tion fails to comply with a proper demand for inspection. 

3. A bylaw that does,not satisfy all of these requirements should sat­
isfy the statute if the procedure it provides is reasonable in view 
of the circumstances, practices, and nature of the particular non­
profit corporation; 'but, if the byla", is challenged, the burden 
should be on the nonprofit .corporation to establish that the bylaw 
is reasonable under this standard. 

4. Such a bylaw ,muld not limit the right of an individual member to 
inspect his or her membership record for a purpose reasonably 
related to such mernberts interests as a member, but a member de­
manding such an inspection should be required to state in writing 
under oath the purpose of the inspection and the use of the infor­
mation obtained should be limited by statute to the purpose stated 
in the demand. 
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(3) A provision is included in the proposed nonprofit corporation 

lay1 making· the member -who obtained the membership information, and any 

other person who used the information, liable to the nonprofit corpora­

tion for any damages resulting from-the improper use of the information. 

This will provide protection to a nonprofit corporation whose membership 

list is a valuable trade secret and is used, for example, for the pur­

pose of soliciting its members to join a competing organization. The 

remedy would not be exclusive. Improper use of the membership informa­

tion could be enjoined or other appropriate remedies used. 

Financial H .. ecords and Hinutes 
5 The new business corporation law continues the substance of pro-

6 
visions of the old general corporation law which authorized a share-

holder to inspect the financial records and minutes for a purpose rea­

sonably related to his interests as a shareholder. The right of a 

member of a nonprofit corporation to inspect the financial records and 

minutes for a purpose reasonably related to such member's interests as a 

member should be continued with several additions. In order to help 

assure a proper purpose, the demand for inspection should be under oath 

and state the purpose of the demand. This requirement is taken from the 

Pennsylvania t,onprofit Corporation Law. 7 The nonprofit. corporation 

should have 10 business days "ithin which to comply ',ith the demand. 

This ,7111· give the nonprofit corporation time to determine whether the 

demand is for a·proper purpose and time to schedule the inspection with 

a minimum disruption of its office personnel. 

Articles and Bylaws 

The General ;·lonprofit Corporation La", requires a nonprofit corpora­

tion to keep a book of bylaHs at its prinCipal office;8 it does not 

specifically grant inspection rights to m8mbers. The new business 

corporation law requires that the bylaws of a business corporation be 

~. Corp. Code § 1601. 

6, Corp. Code § 3003, applicable to nonprofit corporations through 
Corp. Code. § 9002. 

7. . See Pa .. Stat. Ann. tit . 15, § 7508 (b) (Supp. 1976). 

,.3. See Corp. Code ,§, 9404.' 
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--
open to inspection by the shareholders. This requirement is a salutary 

one and should be extended to cover the articles as well as the bylalls 

of a nonprofit corporation, In Gddition, the nonprofit corporation 

should be require(~ ~ upor \·:rritten request, to furnish a member 'i:..;rith a 

copy of the articles and byia'-Jg and should be authorized to make a 

reasonable charge for fucnishing the copy. 

Director f s I!ight of Inspection 

The director's right under existinG 1m.' to inspect all books, 

records, and do-::uments dnd ?hysical properties of the nonprofit corpora­

tion lO should be continued. 

Application to Foreign Nonprofit Corporations 

The provisions relating to riehts of inspection should extend to a 

foreign nonprofit corporation having its principal executive office in 

this state and to any oth2r foreign nonprofit corporation with respect 

to books and records, documents~ and properties actually or customarily 

1 d · h" Jl ocate In t 18 state. 

Judicial Enforcement 
lL The ne'i.;r busin2ss corpOr.'lt1on ·lC1Y] continues the substance of 

provisions of the o~_d I';em,ral corporation la1,,13 relating to judicial 

enforcement of the right of inspection and adds a new section
14 

author-

9. See Corp. Code S 213. If the corporation does not have an office 
in this state ,,;rherc the bylaws may be inspected ~ it must furnish 
the shareholder -,;·,ith a c.opy epen \·n:-itten request. 

10. See Corp. Code ~ 3004 (old general corporation la1O)), applicable to 
nonprofit corpor:1tions tbro1.!gh Corp. Code § 9002. 

11. The recomreer..ded ?rovisions do not extend, as do some prOV1S10ns of 
the nel.;J' business corpora-cion lEn;], to a foreign corporation custom­
arily holding meetings of irs board in this state .. On the other 
hand, the prqvisions apply with respect to all books~.records, 
documents, and propert:.i..es .::lctually or customarily I"ocated in this 
state 1;-.J'hereas SOIDE: of the rights of ins!Jection provisions of the 
new business c(rporation law are not made applicable to foreign 
corporations on thi.:..; basis. ~·}here the foreign corporation has its 
princip<:l executive "fiice in this state, it should be noted that 
the right of inspec.tion under the Commission's recommended legisla­
tion extends to bQoks and records kept outside the state. 

12. Corp. Code § 1603. 

13. Corp. Code ~ 3005, applicable to nonprofit corporations through 
Corp. Code § 900L 

14. Corp. Code § 1604. 
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izing the court to a~'7ard a shareholder his reasonable expenses (includ­

ing attorney's fees) if the court finds that the failure of the corpora­

tion to comply with a proper demand for inspection "(,;ras ~-1ithout justifi­

cation. 

Comparable provisions should be made applicable to nonprofit corpo­

rations except that the at'lard of reasonable expenses (including reason­

able attorney's fees) should be extended to directors who seek to en­

force rights of inspection. In addition, in any proceeding to enforce 

an individual member's right of inspection, the member should have the 

burden of establishing that the inspection is for a proper purpose. 

These provisions ,.;ill protect a nonprofit corporation against abuse of 

the rights of inspection and protect members against unjustified refusal 

to permit inspection for a proper purpose. 

CORPORATE FIi<ANCE 

Financial Obligations of ),lGmbers 

The General ;lonprofit Corporation Law grants general authority to a 

nonprofit corporation to provide in its articles or bylaws for the 

amount, terms of payment, and collection procedures for membership dues 
1 

and assessments~ as well as for imposition of admission and transfer 
2 fees. A member is liable to the nonprofit corporation for these 

charges as long as the corporation's 

the obligations and the payments are 

O'Nn rules are follOl\Ted in imposing 
3 used for corporate purposes; even 

resignation of membership after the levy of an assessment does not 
I 

terminate such anobligation.~ 

The Commission recommends that nonprofit corporations continue to 

have full authority to regulate their financial relations with their 

members by means of provisions in the articles or bylaws. However, 

there should be a method for members to escape liability, by prompt 

reSignation of membership, for assessments imposed in order to acquire 

1. See Corp. Code §§ 9301,'9403, 9611. 

2. See COICp. Code § 9403. 

3. D'e"lille v. American Fed'n 'of Radio Artists, 31 Ca1.2d 139, 187 P.2d 
722, cert. denied, 333 U.S. 876 (1947). 

4. ' Cf. Locust Club v. Einstein, 129 Pa. Super. 338, 195 A. 432 (1937) 
(and cases cited therein). 
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or construct expensive capital improvements. As the resigning member 

will not benefit from the future improvements, it is equitable that the 

member not pay the assessment. This Lule should not apply to such 

nonprofit corporations as condominiums and homeowners' associations 

where the obligation to pay assessments runs with the land at law. 

Financing Devices 

The General Nonprofit Corporation Law authorizes nonprofit corpora-
5 tions to raise funds by incurring debt. The Commission recommends that 

this authority be continued. For clarity, the payment of interest (as 

long as it is not measured by or contingent upon profits) or principal 

to members who hold debt instruments of the nonprofit corporation should 

be specifically authorized. In order to protect both the members and 

outsiders who deal with the nonprofit corporation, acceptable considera­

tion for the issuance of debt instruments should be defined. 6 

The nonprofit corporation laws of both New York and Pennsylvania 

authorize the issuance of subvention certificates. 7 In brief, a sub­

vention is a form of subordinated debt, the repayment of which is nor­

mally contingent both upon the financial health of the nonprofit corpo­

ration and upon the occurrence of some event--ideally, the completion of 

the project for which the funds were solicited. The subvention has been 

greeted in New York as a new means of obtaining subsidies for nonprofit 
8 corporations. The Commission recommends that subvention provisions be 

added to California law. Specific statutory authorization of subven­

tions should not restrict the full authority of nonprofit corporations 

to incur debt in such form as they find .desirable. 

The Commission also considered the use of another device provided 
9 by Ne,7 York and Pennsylvania law--the capital contribution. This 

5. Corp. Code § 9501. 

6. This is comparable to a provision of the new business corporation 
law. See Corp. Code § 409(a). 

7. See N.Y. Not-for-Profit Corp. Law §§ 504, 505 (McKinney 1970); Pa. 
Stat. Ann. tit. 15, § 7542 (Supp. 1976). 

8. See Note, New York's New Not-for-Profit Corporation Law, 47 ;~.Y.U. 
L. Rev. 761, 783-784 (1972). 

9. See N.Y. Not-far-Profit Corp. Law §§ 502, 503 (McKinney Supp. 
1976); Pa. Stat. Ann. tit. 15, § 7541 (Supp. 1976). 
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consists of a required contribution from members (such as an admission 

fee or assessment) which may, under limited circumstances, be returned 

to the members by the nonprofit corporation. The Commission does not 

recommend adoption of capital contribution provisions since California 

nonprofit corporations presently have full and flexible authority to 

regulate this matter, and this authority is continued in the recommended 

legislation. 

Partly Paid Hemberships 

Under existing law, nonprofit corporations are authorized to issue 
10 partly paid memberships with the purchaser remaining liable to the 

11 nonprofit corporation for the unpaid balance of the price. The lia-

bility to the nonprofit corporation of transferors and transferees of 

such partly paid memberships is regulated by statute although always 
12 subject to specific written agreement between the parties. It is 

important for members to know whether memberships may be purchased on an 

installment basis. The Commission, therefore, recommends that existing 

law regarding partly paid memberships be continued with the additional 

requirement that authorization for issuance of memberships on a partly 

paid basis be set forth in the articles or bylaws. 

Repurchase and Redempt ion of J.!emberships 

The financial requirements for repurchase of shares by a business 

corporation are applicable to a nonprofit corporation that reacquires 
13 memberships from members. In general, payment for the membership must 

be from earned or reduction surplus and may not threaten the solvency of 

the nonprofit corporation. The new business corporation law continues 

the solvency requirement; however, with the goal of "rationalizing" the 

10. See Corp. Code § 1109 (old general corporation law), applicable to 
nonprofit corporations through Corp. Code § 9002. 

11. Corp. Code § 1300 (old general corporation law), applicable to non­
profit corporations through Corp. Code § 9002. 

12. 

13. 

See Corp. Code §§ 1301-1304 (old general corporation law), 
cable to nonprofit corporations through Corp. Code § 9002. 

See Corp. Code §§ 1706-1708 (old general corporation law), 
cable to nonprofit corporations through Corp. Code § 9002. 
H. Ballantine & G. Sterling, California Corporation Laws § 
at 761 (4th ed. 1976). 
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restrictions and providing "meaningful protection" for creditors and 

investors,14 the new business corporation law substitutes for the exist­

ing surplus account requirement a test based upon the earnings, net 

worth, and liquidity of the corporation (as disclosed by its financial 
15 statements). 

The COnlli1ission recommends application of the new financial require­

ments to nonprofit corporations which ccepurchase memberships, with some 

adaptation to reflect differing accounting terminology for nonprofit 

corporations. The repurchase should also be subject to the requirement 

that payments not be made pursuant to a plan to distrib.ute to members 

any gains, profits, or dividends. 

The specific redemption procedures (e.g., notice, time of payment) 

of the old general corporation 1m, ,.hich now govern nonprofit corpora­

tions 16 have been continued in the new business corporation law. 17 

Comparable provisions should be included in the new nonprofit corpora­

tion law. 

Charitable Property 

In addition to general common 1m. powers over charitable institu­

tions,IS the Attorney General now has specific statutory authority to 

supervise nonprofit corporations holding assets for charitable pur-
19 poses. This authority should be continued. 

Existing provisions of the Corporations Code do not impose specific 

duties of care upon a nonprofit corporation holding assets for chari­

table purposes. Case law provides that the management activities of 

such a nonprofit corporation, and its directors, are to be measured 

14. Report of the Assembly Sele~ Committee on Revision of the Corpo­
rat ions Code 72 (1975). 

15. See Corp. Code §§ 500, 501. 

16. See Corp. Code §§ 1700-1703 (old general corporation law), appli-
cable to nonprofit corporations through Corp. Code 5 9002. 

17. See Corp. Code § 509. 

18. See People v. Cogswell, 113 Cal. 129, 45 P. 270 (1896). 

19. See Corp. Code § 9505; Uniform Supervision of Trustees for Chari­
table Purposes Act, Gavt. Code §§ 12580-12597. 
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against the standards applicable to private trustees. 20 This is a 

developing area of law and should be left to continuing case law evolu­

tion. The statute should make clear, however, that the directors of a 

charitable corporation may comply ,-,ith the express purposes of the 

charitable trust without violating the applicable general standard of 

care. 

Existing 1m, saves indefinite or uncertain charitable gifts to 

charitable corporations and authorizes these corporations to determine 

the best use for such gifts. 21 The Commission recommends that this 

provision be expanded to apply to all nonprofit corporations named as 

recipients of indefinite or uncertain charitable gifts. 

;je,,, York and Pennsylvania provide authority for nonprofit corpora­

tions to transfer for investment purposes all or part of their assets, 

including those held for charitable purposes, to an institutional trust­

ee; these statutes protect the directors of the nonprofit corporation 

from liability arising out vf the administration of the transferred 
22 assets by the trustee. Si.milar provisions should be adopted for 

California nonprofit corporations. 

Common Trust Funds 

Existing law authorizes n nonprofit corporation organized for 

charitable purposes to form a common trust fund for the pooling of 

investment 

tions.
23 

funds by ehe nonprofit corporation and affiliated organiza-

Certain educational institutions are also authorized to par-

ticipate 
24 in such funds. The COIimlission recommends continuation of 

these provisions. 

20. See Lynch v. John M. Redfield Foundation, 9 Cal. App.3d 293, 88 
Cal. Rptr. 86 (1970). 

21. See Corp. Code § 10206(b). 

22. See N.Y. Not-for-Profit Corp. Law § 514 (HcKinney Supp. 1976); Pa. 
Stat. Ann. tit. 15, § 7551 (Supp. 1976). Cf. Civil Code § 2290.5. 

23. See Corp. Code § 10250. 

24. See Corp. Code 0 10251. 
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AMENDHENT OF ARTICLES 

Existing law specifies the amendments that may be made 'in the 

articles of a nonprofit corporation. 1 The new business corporation law 

eliminated this specification in favor of general authority to make any 

necessary amendments, provided the amendments would be proper if in­

serted in original articles filed at the time of the amendment. 2 This 

flexibility is desirable and should be extended to nonprofit 'corpora-

tions~ 

Existing law permits the adoption of amendments to the arti'cles by 
3 a vote of two-thirds of a quorum of members or by a vote of two-thirds 

4 of a policymaking committee created by the members. These provisions 

have enabled nonprofit corporations to function efficiently, and no 

problems in their operation have been called 

Commission; they should be continued without 

to the attention of the 
5 'change. 

The new business 'corporation law revises and simplifies the pro­

visions relating to certificates of amendment and restated articles. 6 

For uniformity. comparable provisions should apply to nonprofit 'corpora­

tions. 

SALES OF ASSETS 

The provisions of the new business corporation law relating to 

sales of assets 
1 

are, with a few modifications, equally suitable for 

nonprofit 'corporations. The Commission recommends that these provisions 
. ~ 

be adapted to require that a sale, lease, or other disposition of all or 

substantially all of the assets of a nonprofit corporation be approved 

by the board in every case and approved by the members if the transac-

1. See Corp. Code §§ 3600-3602 (old general corporation law), appli-
cable to nonprofit 'corporations through Corp. Code § 9002. 

2. See Corp. Code § 900(a). 

3. Corp. Code § 3632 (old general corporation law). 

4. Corp. Code § 3632.5 (old general corporation laH). 

5. The 'concept of a policymaking committee' shOUld 'be expanded to apply 
to other areas ,than amendment of articles~ See discussion under 
"Voting of Memberships,." supra~ 

6. Corp. Code §§ 905-908 and 910. 

1. Corp. Code §§ 1000-1002. 
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tion is not in the usual and regular course of corporate aetivities. 2 

Hotice of the general nature of the proposal should be given to members 

before member approval (other than unanimous approval) may be obtained 

at a meeting, whether the meeting is regular or special~3 this Hill 

effectuate an earlier Commission recomtnendation.
4 

The statute should Qake elear that assets held on condition or on a 

charitable trust are subject, respectively, to the limitations in the 

instrument of conveyance or in the instrument creating the trust. Hhere 

any assets are subject to a charitable trust and the transaction is not 

in the usual and regular course of corporate activities~ the nonprofit 

corporation should give Hritten notice to the Attorney General before 

the transaction is consummated. This ,.,ill facilitate performance of the 

Attorney General's duty to supervise charitable property.5 

lIERGER A;lD CONSOLIDATION 

Under existing law, nonprofit corporations may merge or consolidate 

with other nonprofit corporations. 
1 

The new business corporation la'iv 

has eliminated consolidation for business corporations on the ground 
It ".2 d 3 that it '!;"as outmoded' and was seldom use. The Commission recommends 

that consolidation be retained for nonprofit corporations, however, 

2. See Corp. Code § 1001 (a) (new business corporation 1m,,). 

3. The ne,,, business corporation law contains a compar"ble provision. 
See Corp. Code § 601(a) (notice of general nature of proposal must 
be given if meeting is Epecial but not annual). 

4. See Recommendation and Study R~lating to Notice to Shareholders of 
Sale of Corporate Asset~Cal. L. Revision Comm'n Reports G-I 
(1959): 

5. See Corp. Code § 9505. 

I. Corporations Code Section 9700 makes the prov1s10ns of Article I 
(commencing ',ith Section 4100) of Chapter 3 of Part 8 of Division 1 
of the old general corporation law applicable to nonprofit corpora­
tions. 

2. Report of the Assembly Select Committee 
Corpora t ions Code. 13 (1975). 

on the Revision of the --- ----

3. See working papers of the State Bar Committee on Corporations, p. 
37-6 (unpublished materials on file at the office of the California 
La., Revision Commission). 
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since many nonprofit corporation combinations employ the consolidation 
I, 

procedures in preference to merger proceduresQ 

A merger or consolidation is accomplished by filing an agreement of 

merger or consolidation, approved by the boards and members of the 

constituent nonprofit corporations. Under e~isting law and under the 

new business corporation lav]] the agrl2ement may provide for the compen-
5 sation of shareholders by the payment of money or property. This is 

inappropriate for nonprofit corporations because of the basic policy 

against distributing gains, profits, or dividends of a nonprofit corpo­

ration except upon dissolution.
6 

Existing law provides for approval of the agreement by a majority 

of the members acting by vot~ or by two-thirds of the members acting by 

written consent, disregarding any limitations Or restrictions on the 

voting pO\~er of a class of 'membership; 7 The Commission recommends that 

the requirement of two-thirds approval where lliembers act by written 

consent be changed to a nwjority. 

Hhere a nonprofit corporation organized for charitable purposes or 

holding assets on charitable trust proposes to merge or consolidate, the 

Attorney General should be given notice of the proposed merger or con­

solidation before it is effective so that the Attorney General may 

ensure that the charitable purposes will not be violated. 

Under existing law, it appears that a member who dissents from the 

merger or consolidation has the right to require the nonprofit corpora­

tion to purchase his membership, assuming that the membership has a 
G monetary value. The Commission recommends that dissenting members not 

be afforded the dissenters' appr~isal right granted to dissenting share-

4." See Davis, Reorganization and Termination, in California Nonprofit 
Corporations § 9.17, at 325 (Cal. Cont. Ed. Bar 1969). 

5. See Corp. Code §§ 4103 (old general corporation Law) an:d 1101 (d) 
(new business corporation lat.i). 

6. See discussion under "Corporate Powers," supra. 

7. Corp. Code § 9701. 

8. Corporations Code Section 9700 makes the merger and consolidation 
provisions of the old general corporation law applicable to non­
profit corporations "ithout excepting the provisions of Section 
4123 ',hich provides for thecompensation of dissenters. 
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holders. Such a right could not be applicable in the case of a non­

profit corporation organized for charitable purposes. To require other 

types of nonprofit corporations to purchase the memberships of dissent­

ing members would violate the policy against distribution of gains, 

profits, and dividends except upon dissolution9 and create other prob-
10 lems. 

The net. business corporation lat. eliminated the requirement that 

the corporation give to each shareholder notice of the approval of the 

agreement of merger, in favor of a provision that notice be sent to 
11 those shareholders who hold dissenting shares. The nonprofit corpora-

tion law should retain the requirement that all members be given notice 

of approval; all members will thus receive timely notice for purposes of 

any challenge to the merger or consolidation. The notice should be 

given in the same manner as notice of meetings of members. 

The Commission recognizes that there may be situations where valu­

able property rights of members are infringed by a nerger or consolida­

tion. Hhere these rights are limited to certain classes, they are 

protected by the rule that the approval of a class of members is re-

quired where an 

of a class to a 

action would adversely affect the rights of the members 
12 greater extent than members of other classes. In 

addition, ,.here a merger or consolidation would be manifestly unfair to 

the property rights of an individual member, the member should be per­

mitted to bring a prompt action to enjoin or rescind the merger or 

consolidation. In every other case, except where an action is brought 

to test whether the proper vote of approval was obtained, the members 

should have no right to enjoin or rescind the merger or consolidation. 

The new business corvoratian law has codified the de facto merger 

doctrine which gives shareholders the right of approval and dissenters' 

rights in corporate transactions that have the effect of a merger but 

9. See discussion under I1Corporate Powers,fI supra. 

10. See discussion under "Transfer and Termination of l1emberships," 
supra. 

1'1. See Corp. Code §§ 1300, 1301. 

12. See discussion under "Voting of 11emberships," supra. 
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13 are not formal mergers. The ComMission does not recommend the codi-

fication of the de facto merger doctrine in the proposed nonprofit 

corporat ion la". It will be an extremely rare case where a nonprof it 

corporation is involved in transactions covered by the doctrine. 

DIVISION 

Although existing la", provides for the combination of nonprofit 

corporations through the devices of merger and consolidation, no pro­

vision is made for dividing into two or more independent nonprofit 

corporations. A nonprofit corporation may wish to divide, for example, 

to sever membership factions that cannot agree or to separate different 

types of corporate activities. The Commission recommends that a divi­

sion procedure, based in part on the division provisions of the Pennsyl­

vania ilonprofit Corporation La", of 1972,1 be included in the nonprofit 

corporation law. 

The major features of the recommended division procedure are: 

(1) Any nonprofit corporation is permitted to take'advantage of the 

division procedure. 

(2) A dividing nonprofit corporation may (a) survive the division 

and create one or GlOre new nonprofit corporations or (b) cease to exist 

and create two or more new nonprofit corporations. 

(3) The dividing nonprofit corporation will be permitted to divide 

its assets and liabilities among the resulting nonprofit corporations as 

it sees fit so long as the rights of creditors are not impaired. 

(4) In order to ensure that a charitable trust will not be violated 

by a division, the Attorney General must be given notice of a planned 

division by a charitable corporation. 

(5) Other aspects of the recommended division procedure--including 

the contents of the plan of division, the manner of adoption, amendment, 

or abandonment of the plan, the effect of filing the plan, and the 

limitations on actions to enjoin or rescind a division--are analogous to 
2 the merger and consolidation procedures. 

13. See Corp. Code §§ 181, -1200, 1201; Report of the Assembly Select 
Committee .££ the Revision of the Corporations Code 93-94 (1975). 

1. Fa. Stat. Ann. tit:. 15, §§ 7941-7946 (Supp. 19~6). 

2. See discussion under "Herger and Consolidation, I; supra. 
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CONVERSION OF dONPROFIT TO BUSINESS CORPORATION OR BUSINESS TO NON­
PROFIT CORPORATION 

Existing law provides no means \vhereby a nonprofit corporation may 

be converted into a business corporation or a business corporation may 

be converted into a nonprofit corporation. It may be argued that con­

version of a nonprofit corporation into a business corporation permits 

the shareholders to receive dividends and other distributions, which 

"ere previously denied them under the nonprofit corporation la",. 

However, this result can be achieved indirectly by dissolution and 

reincorporation. Consequently, the Commission recommends the enactment 

of conversion provisions based on the conversion provisions of the 

Pennsylvania Nonprofit Corporation La", of 1972. 1 

The significant features of the recommended conversion procedure 

are: 

(1) A nonprofit corporation (other than a charitable corporation)2 

will be permitted to convert into a business corporation. 

(2)A business corporation will be permitted to convert into either 

a charitable or noncharitable nonprofit corporation. 

(3) The procedure for conversion is analogous to the merger proce-
3 

dure. The conversion will be accomplished by filing a plan of conVer-

sion which has been approved by the board and the shareholders or mem­

bers of the converting corporation in the same manner as is provided for 

the approval of mergers. Hembers of a converting nonprofit corporation 

will be given notice of the approval of the plan of conversion and will 

be permitted to bring an action to enjoin or rescind the conversion if 

the conversion <lOuld be manifestly unfair to their property' rights. 

Dissenting shareholders of a converting business corpora'tion will be 

given the same r:tght to ::cequire'the corporation to purchase their shares 

as dissenting sharehoiders have where a merger takes place under the new 
4 business corporation law. No other action to enjoin or rescind the 

1. See Pa. Stat. Ann. tit. 15, !i§ 7951-7956 (Supp. 1976). 

2. This limitation is not found in Pennsylvania law .. hich permits the 
conversion of any nonprofit corporation, subject to the power of 
the court to prevent a uiversion of proparty committed to chari­
table purposes. See Pa. Stat. Ann. tit. 15, §§ 7549(b), 1956(b) 
(Supp. 1976). 

3. See discussion under '1Berger and Consolidation, II supra. 

4. See Corp. Code 'j 1300 at seq. 
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conversion may be brought except to test ~hether the proper number of 

memberships or shares "ere voted in favor of the plan of conversion. 

VOLUNTARY AND mVOLUNTARY DISSOLUTIml 

General Approach 

The rules governing dissolution of nonprofit corporations are gen­

erally the same as those governing business corporations 1 with the major 

exceptions noted below. The ComBission believes this statutory scheme 

is sound and recommends that the ne'" business corporation law provisions 

be adapted for nonprofit corporations. 

A number of provisions of the new business corporation la", that are 

applicable both to voluntary and involuntary dissolution proceedings 

should be consolidated in the proposed nonproIit corporation law. 

Examples of such provisions are those concerning powers of the court, 

limitations on corporate activities, powers of the board and officers, 

notice, presentation of creditors' claims, and cessation of corporate 
2 existence. This will eliminate duplication and will result in a sim-

pler statute. 

Disposition of Charitable Assets 

Dissolution of a nonprofit corporation differs from dissolution of 

a business corporation principally in the special treatment accorded to 

charitable assets. The COlumission recommends the codification of exist­

ing law that such assets be distributed on dissolution in conformity 

"'ith the purpo.ses of the charitable trust or the charitable purposes for 

'"hich the nonprofit corporation "as organized.
3 

This codification will 

not affect the j~dicially developed rule that, if the dominant purpose, 

express or implied, of a donor cannot be carried out, the doctrine of £Y 

1. See Corp. Code 5 9800 (nonprofit corporations Hound up and dis­
solved in same manner as stock corporation). 

2. See Corp. Code § § 1801 (c), 1802-1804, 1805 (b), 1806, 1904 (powers 
of , court); 1805(c), 1903(c) (corporate activities during winding 
up); 1805(b), i903(b), 2001 (powers of board and officers); 1805(c) , 
1807(b), 1903(c) (notice); 1808(b), 1905(b), 2010 (cessation of 
corporate existence). 

3. See Corp. Code § 9801; Pacific Home v. County of Los Angeles, 41 
Cal.2d 844. 264 P.2d 539 (1953). 
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pres will be applied by substituting another charitable object approach­

ing the original purpose as nearly as poSSibleo
4 

The present rule requiring court proceedings for distribution of 
5 charitable assets should be modified to allow distribution to be made 

without court proceedings if the Attorney General makes a written waiver 

of objections. This will recognize the existing practice and expedite 

those proceedings in which there is no problem and no need to go to 

court. This would not preclude a nonprofit corporation from obtaining a 

court order for distribution of assets even though the Attorney General 

has "raived obj ections, nor would it preclude subsequent court challenge 

of the distribution by an interested party. The common IaN rule that a 

conditional gift be disposed of in accordance Nith the donor's intent if 

dissolution violates the condition should be codified. 6 

Grounds for Dissolution 

The grounds for voluntary dissolution by the board should include 

that the term of existence of a nonprofit corporation formed for a 

limited period has expired without extension or renewa1
7 

and that the 

charter of a subordinate body has been surrendered to, taken away, or 

revoked by the head or national body granting it. 8 These changes ''lill 

allow such nonprofit corporations to wind up without the necessity of 

court proceedings. In addition, the Attorney General should be author­

ized to bring an involuntary dissolution proceeding in the case of 

expiration of the term of existence. This will allow the Attorney 

General to enforce the termination of the corporation if necessary. 

4. See, e. g. , Hetropolitan Baptist Church of Richmond, Inc., v. Young­
er, 48 Cal. App.3d 850, 121 Cal. Rptr. 899 (1975); In re Veterans' 
Industries, Inc., 8 Cal. App.3d 902,88 Cal. P-ptr. 303 (1970). 

5. See Corp. Code § 9801, 

6. See In r~ Los Angeles County Pioneer Society, 40 Cal.2d 852, 257 
P.2d 1, cert. denied, 346 IT, S. 888 (1953). 

7. Under tpe business corporation law, this is 
voluptary, but not voluntary, dissolution. 
§ 1800(b) (6) with Corp. Code:; 1900(b). 

now a ground for in­
Compare Corp. Code 

8. Under present law, ,.henever the charter of a "subordinate body" in­
cor.pora,ted under the General i~onprofit Corporation Law "is surren­
dered to, taken away, or revoked by the head or national body 
granting it, the subordinate body shall dissolve." Corp. Code 
§ 9802. 
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Avoidance of Dissolution by Purchase 
9 The remedy of avoidance of dissolution by purchase should be 

limited to dissolutions of nonprofit corporations other than charitable 

and to proceedings initiated by membere holding a majority of the voting 

pm,er. This will eliminate the possibility of a minority commencing 

involuntary proceedings as a 

gainst distribution of gains 

device to circumvent 
10 

to members. 

the prohibition a-

In order to assure equity to all members, (1) if the nonprofit 

corporation elects (by vote of members excluding those initiating the 

dissolution proceeding) to purchase the memberships, the members who 

opposed such election should b2 allowed to require the corporation to 

purchase their memberships in addition to the memberships of the persons 

initiating the proceeding and (2) if the nonprofit corporation does not 

elect to 

make the 

purchase the memberships, any member should be authorized to 
11 

purchase. 

Presentation of Claims 

Under the ne"tV business corporation law~ notice of the commencement 

of proceedings for winding up is given to shareholders and creditors by 

mail,12 and notice to creditors to present claims is given by publica­

tion.
13 

The requirement of publication is inadequate and should not be 

duplicated in the nonprofit corporation 1m·,. 

In order to assure adequale notice of the commencement of proceed­

ings and notice to present claims, notice ordinarily should be given by 

mail with authorization for the court to prescribe a different method of 

notice ,.here appropriate. The notice of commencement of proceedings 

should be permitted to contain a statem~nt of the time and place for 

presentation of creditors' claims; if it does not do so, separate later 

notice to present claims should be required. 

9. See Corp. Code % 2000 (ne<; business corporation law), 4658-4659 
(old general corporation l2w). 

10. See discussion under "Corporate Po\Yers~" supra. 

II. Compare Corp. Code" 2000(a) (new business corporation law). 

12. Corp. Code §§ 1805(c), 1903(c). 

13. Corp. Code § 1807. 
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Dissolution of Regulated Nonprofit Corporation 

Under the Public Utilities Act,14 a public utility may not dispose 

of its assets without the consent of the Public Utilities Commission. 15 

'And under the Insurance Code, the Insurance Commissioner may commence a 

proceeding to obtain control of the assets of an insolvent or delinquent 
16 insurer and to dissolve the corporation. Consent of the appropriate 

regulatory agency should be obtained in these cases before dissolution 

proceedings under the nonprofit corporation law may be maintained. 

APPLICABILITY OF NEH BUSINESS CORPORATION LAW 

The old general corporation 1m, applied to every private corpora­

tion, profit or nonprofit, "now existing or hereafter formed," unless 

the corporation was expressly excepted from the operation thereof or 

there was a special provision applicable to the corporation inconsistent 

with some provision of the old general corporation law, in which case 

the special provision prevailed. 1 

The new business corporation law is limited in its application; the 

new law does not apply to nonprofit corporations subject to Division 2 

(commencing with Section 9000) of Title 1 of the Corporations Code, to 

certain corporations subject to Division 3 (commencing with Section 

12000) of Title 1 of the Corporations Code--chambers of commerce, boards 

of trade, mechanics' institutes, cooperative corporations, fish market­

ing associations, California job creation corporations, or business and 

industrial development corporations-'-or to corporations organized or 

existing under any statute of this state other than the Corporations 

Co'de,' unless expressly included in a particular provision of the new 
2 business corporation lat<. 

14. Pub. Util. Code §§ 201-2115. 

15. Pub. Util. Code § 851; Grover v. Sharp & Fellows Contracting Co., 
82 Cal. App.2d 515, 186 P.Zd 682 (1947); Slater v. Shell Oil Co., 
39 Cal. App.2d 535, 103 P.2d 1043 (1940). 

16. Ins. Code ~§ 1011, 1017. 

1. Corp. 'C6dB § 119. 

2. Corp. Code § 102, as amended by Section 1.3 of Chapter 641 of the 
Statutes of 1976. 
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Section 16 of Chapter 682 of the Statutes of 1975 saves the old 

general corporation law to the extent that that law applied to corpora­

tions not covered by the new business corporation law. 3 

There are a number of provisions of the old general corporation law 

that were carried forward into the new business corporation la" that the 

Commission believes should apply generally to all corporations, profit 

or nonprofit, now existing or hereafter formed. These provisions--and 

only these provisions--of the new business corporation law should apply 

to nonprofit corporations. Accordingly, the Sommission recommends that 

the provisions, listed below, be made applicable to nonprofit corpora­

tions by specific incorporation by reference in the proposed nonprofit 

corporation law: 

Section 105 (suit against corporation) 

Section 106 (subjection of corporate property to attachment) 

3. Section 16, as amended by Section ,3.5 of Chapter 641 of the Stat­
utes of 1976, provides: 

Sec. 16. (a) Section 119 of the Corporations Code as in 
effect immediately prior to the effective date of this act, to 
the extent that it makes applicable the General Corporation 
Law to private corporations organized under other laws, shall 
continue in effect not",ithstanding its repeal by the provi­
sions hereof; but it shall refer to the provisions of Division 
1 of Title 1 of the Corporations Code as in effect immediately 
prior to the effective date of this act, unless and until the 
provisions of any other statute permitting the incorporation 
of private corporations shall be amended to incorporate by 
reference in such other statute specific sections or portions 
of Division 1 of Title 1 of the Corporations Code as amended 
hereby. All references in any such other statute to any 
sections or portions of the General Corporation La,. shall, 
until such ameildment~ continue to be ref~rences to Division 1 
of Title 1 of the Corporations Code as in effect immediately 
prior to the effective date of this act. ;lonprofit coopera­
tive corporations organized pursuant to Title 22 of Part 4 of 
Division First of the Civil Code prior to August 14, 1931 
which have not elected to be governed by Part 2 of Division 3 
of Title 1 of the Corporations Code pursuant to Section 12206 
of the Corporations Code, and existing as nonprofit coopera­
tive corporations on January 1, 1977, shall be governed on and 
after such date by the General 'lonprof:!.t Corporation Law. 

(b) Notwithstanding subdivision Cal, subdivision (b) of 
Section 201 of the Corporat~ons Code as in effect on January 
I, 1977, and as subsequently &mended, shall apply to all cor­
porations. 
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Section 107 (issuing or putting in circulation other than lawful 

money) 

Section ioa (fees of Secretary of State) 

Section 109 (correction of instruments) 

Section 110 (filing of instruments) 

[Chapter 14 (commencing with Section 1400) (bankruptcy reorgani­

zations and arrangements)] 

Chapter 17· (commencing ,lith Section 1700) (service of process 

on domestic corporatiOlls) 

Chapter 21 (commencing with Section 2100) (excepting Sections 
4 210S, 2109, and 2115) and Section 191 (foreign corpora-

tions--registration of corporate name, qualification to 

transact intrastate business, permissible corporate name, 

service of process, and related provisions) 

Chapter 22 (commencing with Section 2200) (excepting Sections 

2200-2202) (crimes and penalties) 

Other provisions of the ne," business corporation law also should be 

incorporated by reference in the proposed nonprofit corporation law '''ith 

appropriate modifications or additions: 

(1) Subdivision (b) (permissible corporate name) and subdivision 

(c) (reservation of corporate name) of Section 201 should be incorpo­

rated by reference, and the nonprofit corporation law should further 

provide that a nonprofit corporation shall not adopt (a) a name the use 

of which is prohibited by any other statute or (b) a name in ,,'hich the 

word "charitable" or its equivalent appears unless the corporation is a 

nonprofit corporation organized for charitable purposes. 

(2) Section 800 (shareholder derivative action) should be incorpo­

rated by reference ,"ith one important modification. In recognition of 

4. The excepted sections relate to pseudo-foreign corporations, which 
the Commission recommends not be applied to foreign nonprofit cor­
porations at this time. The concept presents difficult conflict of 
laws and other problems. See Halloran & Hammer, Section 2115 of 
the New California Corporatio~ Law--The Application of California 
Corporation Law to Foreign Corporations, 23 D.C.L.A. L. Rev. 1282 
(l976Y •. Experience should be accumulated before a determination is 
made whether a similar provision is ap?ropriate for foreign non­
profit corporat.ions. Horeover, there is much less need for a 
similar provision ·for.nonprofit corporations--there is little 
motivation for Californians to incorporate a nonprofit corporation 
in another state in an effort to avoid application of the Califor­
nia nonprofit corporation la{v. 
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the nonpecuniary nature of many nonprofit corporations, a provision 

should be included in the nonprofit corporation law to pe.rmit me.mbers to 

bring derivative actions without being required to furnish security 

where 50 members or lO percent of the Members, whichever number is 

smaller, join in the action. This 

Pennsylvania Nonprofit Corporation 

is similar to 
5 Law of 1972. 

provisions of the 

(3) Section l502 (annual statement of officers, office, and agent 

for service) should be incorporated by reference, but only the following 

information should be required in the annual statement of a nonprofit 

corporation: the name and address of its chief executive officer and 

either its secretary o·r chief financial officer; the address of its 

principal executive office and, if that office is not located in this 

state, the address of its principal office in this state, if any; and a 

statement whether the nonprofit corporation is a nonprofit corporation 

organized for charitable purposes. The nonprofit corporation, like 

other corporations under the new business corporation law, would be 

required to designate in the statement an agent for service of process. 

OPERATIVE DATE AND TRANSITION PROVISIONS 

The operative date of the new nonprofit corporation law should be 

deferred for a period of one year following its enactment. This will 

permit adequate time for the law publishers to print the law and for 

affected persons, organizations, and agencies to become familiar with 

and prepare forms to implement the law. 

An additional period of up to one year following the operative date 

should be allowed before the new law becomes applicable to nonprofit 

corporations formed under prior law and in exist~nce on the operative 

date. Such corporations could elect to be governed by the new law at 

any time during the additional period. This will accommodate changes in 

articles and bylaws that may be necessitated by the new la~. To assure 

that the new requirements for the contents of articles of incorporation 

do not force an existing nonprofit corporation to make extensive amend­

ments solely to comply with formalities, the previsions relating to the 

required contents of articles should be deferred until such a time as 

the existing nonprofit corporations makes any amendment of its articles. 

5. Pa. Stat. Ann., tit. 15, § 7765 (c) (Supp. 1976). 
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As a general rule, all corporate actions taken on or after the 

operative date are. to be governed. by the new nonprofit corporation law. 

There are a few minor exceptions to this rule,. however, set out in the 

por.tion of the proposed legislation relating to "Transition Provisions.'! 

These exceptions are based largely on comparable provisions of the new 

business corporation 1a,,]. 

During the transition period~ an existing nonprofit corporation 

should consider the following provisions in determining whether article 

or bylaw amendments may be necessitated by the new law: 

. [list of provisions to be added later which permit or require 

nonprofit corporations to prescribe rules in a::ticles or bylaws 

that differ from existing Iml] 

CONFORUlNG REVISIONS 

A substantial number of conforming revisions--amendments, addi­

tions, and repeals--will be required to conform other laws to the enact­

ment of the proposea nonprofit corporation law and to improve the orga­

nization of the statutes relating to nonprofit corporations. These are 

outlined below. Nany of the confon\ing revisions are technical in 

nature. The technical revisions are explained, where necessary, in the 

Comments that follow the sections in the "Proposed Legislation," infra. 

COOPERATIVE CORPORATIONS 

There are three major statutes as well as a number of minor stat­

utes under which cooperative corporations may be formed in California. 
1 Two of the major statutes--relating to agricultural cooperatives and 

fish marketing cooperatives
2
--inco,:porate by reference the "General 

Corporation Law.,,3 However, this reference is to the old general corpo­

ration Ia'!:v rather than to· the net-l business corporation law~ 4 Because 

1. Food & Agri. Code §§ 54001-54294. 

2. Corp. Code §§ 13200-13356." 

3. See Corp. Code %13204, .13208, 13225, 13230, 13314 (fish marketing 
cooperatives); Food & Agri. Code §§ 'i4040, 54082, 54083, 54116, 
54178, 54180, 54202, 542SH(agricultural cooperatives). 

4. See Cal. St·ats. 1975,Ch. 682, § 16, as amended, Cal. Stats. 1976, 
Ch.641, § 43.5. ("All references inany such other statute to any 
sections or portions of the General Corporation Law shall, until 
such amendment, continue to be references to Division 1 (commencing 
with Section IOO} of Title 1 of the Corporations Code as in effect 
immediately prior to the effective date of this act.") 
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these types of cooperative corporations are governed by laws relating to 

business corporations, the Commission has not studied or made recommen­

dations with respect to them. 

The third major statute--the cooperative corporation law in the 

Corporations Code
5
--incorporates by reference the provisions of the 

General i'lonprofit Corporation Law. 6 The statute also provides for the 

formation of cooperatives with shares, memberships, or both
7 

and permits 

the distribution of dividends to the shareholders or members. S The 

proposed nonprofit corpor'ation law covers only membership corporations 

and does not include prOVisions dealing with the issuance of shares or 

the payment of dividends. ilccordingly, the Commission recommends that 

the General Nonprofit Corporation Law be continued for these cooperative 

corporations to the same extent it is now applicable to them. This will 

preserve the existing law applicable to these corporations until a study 

can be made and a new statute drafted that relates to them. 

"Nonprofit cooperative corporations!r 'i:'lere formed pursuant to a 

repealed title in the Civil Code9 that differed from the cooperative 

corporation law in the Corporations Code in that it forbade the issuance 

of stock
lO 

and did not authorize the distribution of dividends to mem-
11 bers. The legislation enacting the new business corporation law was 

amended in 1976 to provide that such corporations, if they have not 

5. Corp. Code §§ 12200-12956 (cooperative corporations for ultimate 
producers or consumers or both). 

6. Corp. Code ~ 12205. But see Corp. Code 5§ 12206 (corporation 
organized under other law may bring itself under cooperative corpo­
ration law by amending articles as prescribed in General Corpora­
tion Law), 12900 (cooperative corporation may amend its articles as 
prescribed by General Corporation Law). 

7. Corp. Code; 12402. 

8. Corp. Code §§ 12201, 12805. 

9. Former Civil Code §§ 653t-653zd (former Title 22 of Part 4 of Divi­
sion 1). 

10. Former Civil Code § 653u. 

11. See former Civil Code § 653zc (corporation may carryon business 
for profit of its members). 
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elected to be governed by the cooperative corporation law,12 are gov­

erned by the General Nonprofit Corporation Law. 13 The Commission recom­

mends that these nonprofit coop~rative corporations, like those subject 

to the cooperative corporation law, be governed for the time being by 

the existing General ,',onprofit Corporation Law rather than the proposed 

Nonprofit Corporation Lm,. 

The Commission recommends that a general study be made of coopera­

tive corporation law. The statutes relating to agricultural coopera­

tives and fish marketing cooperatives, as noted above, refer to the old 

general corporation law. This requires that repealed statutes be con­

sulted to determine the law applicable to these corporations. In addi­

tion, under 'the Commission 9 s recomrnendation~ with respect to the cooper­

ative corporation law found in the Corporations Code, it will be neces­

sary to refer to the now existing but to be repealed General Nonprofit 

Corporation Law, which in turn ,·,Hl refer to the old general corporation 

law. This undesirable situation is one that should be corrected as soon 

as possible. 

CORPORATIONS FOR CHARITABLE AND EtEEHOSYNARY PURPOSES 

A special statute provides for the formation of corporations to 
. 14 

receive,hold, and expend funds for charitable purposes. The Commis-
15 

sion recommends that this rarely used statute be repealed. "onprofit 

corporations may be formed for these purposes under the General Non­

profit Corporation Law and under the proposed nonprofit corporation law. 

Thus, the specific restrictions contained in the special statute
16 

have 

.12. The election· to be governed by the cooperative corporation law 
(Corp. Code §§. 12200-12956) may be made pursuant to Corp. Code 
§ 12206. 

13. Cal. Stats. 1975, Ch. 682, ;; 16, as amended, Cal. Stats. 1976, Ch. 
641, § 43.5. 

14. Corp. Code ~~ 10200-10208. 

15. California Nonprofit Corporations § 1.11, at 10-11 (Cal. Cont. Ed. 
Bar 1969); II. Ballantine & G. Sterling, California Corporation Laws 
§ 408.02(a), at 761-762 (4th ed. 1976). 

16. See, ·e.g. , Corp. Code ;,§ 10200 (formation by a minimum of 25 per­
sons), 10201 (d) (board consisting of between 9 and 25 trustees), 
10206(d) (no property held other than for charitable purposes), 
10206(f) (prohibition against compensation of trustees). 
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no general application under existing practice and are easily avoided. 

They should not be continued. A few advantageous provisions 1? of the 

special statute should be continued in the proposed nonprofit corpora­

tion law and expanded to make them generally applicable to all corpora­

tions organized for charitable purposes. Existing corporations orga­

nized under the special statute "ould continue to exist under and be 
18 

subject to the provisions of the proposed nonprofit corporation la", 

CHMlBERS OF Cot-1l1ERCE. BOARDS OF TRADE, AND THE LIKE 

A special statute authorizes the formation, lvith or without stock, 
19 

of chambers of commerce, boards of trade, mechanics' institutes, and the 

1 'ke. 20 If formed ,·,ith . t 1 t k th .. b' t ' ~ capl a S DC, e corporat~on 18 SU Jec to tne 
?1 

old general corporation law; - if formed "ithout capital stock, it is 

subject to the General Nonprofit Corporation Law.
22 

The statute contains 

b f . 1 .. 23 h' h b h anum er 0 speC1a prOV1S10ns W lC are unnecessary ecause t ey 

largely duplicate provisions of the new business corporation law and the 

proposed nonprofit corporation laH. The statute also contains certain 

restrictive provisions 24 "hich are ineffective because they may be 

easily evaded by forming the corporation under other laws.
25 

17. See, e.g. , Corp. Code §§ 10204 (pm,er of the board to delegate 
financial and investment decision-making authority), 10206(b) (au­
thority to accept funds upon a general charitable trust and to 
receive and use indefinite or uncertain charitable gifts). 

18. These corporations "ould be free from the restrictions found in 
Corporations Code Sections 10200-10208 unless other"ise provided in 
their articles or bylaws. 

19. Corp. Code 5 12000. 

20. See Corp. Code 01 12000-12006. 

21. Corp. Code § 12000. See Corp. Code § 102 (scope of new business 
corporation law). 

22. Corp. Code j 12000. 

23. See, e.g. , Corp. Code §§ 12001 (required prov1slOns of articles), 
12002 (required provisions of bylaws), 12005 (levy of assessments). 

24. See, e.f,. , Corp. Code 'J§ 12000 (formation by 20 or more persons), 
12004 (penalty for violation of bylaws not to exceed $100). 

25. See 1 Ii. Ballantine & G. Sterling, California Corporation La"s 
§ 428 n.4 (4th ed. 1976). 
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The Commission recommends that the special statute be repealed. 26 

Any corporation existing under the special statute on the operative date 

of its repeal should be subject to the provisions of the proposed non­

profit corporation law if the corporation is currently subject to the 

General Nonprofit Corporation Law, or to the provisions of the net., 

business corporation law if the corporation is currently subject to the 

old general corporation la,). 

CORPORATIONS TO ADHlUISTER LIBRARIES 

An infrequently used special statute in the Lducation Code 27 

authorizes the formation of corporations to administer libraries. These 

provisions should be repealed. The statute is not the exclusive author­

ization for the formation of nonprofit library corporations since such 

corporations may be formed under the General Jonprofit Corporation Law 

and will be able to be formed under the proposed nonprofit corporation 
28 

lal'. Accordingly, the apparent purpose 

.. 29. il . d d d' prOV1S10ns 18 ~as y aVDl e an 18 not 

of its restrictive and unique 

being achieved. Any corpora-

tion existing under the special statute on t:,e operative date of the 

proposed nonprofit corporation lal, should be subject to the provisions 

of the proposed law. 

CORPORATIONS SOLE 

The Corporations Code governs the formation and operation of a cor­

poration sole--a corporation consisting of the presiding officer of a 
30 church in his official capacity. The provisions relating to these 

26. For a complete statement of the proposed disposition of Corp. Code 
§§ 12000-12006, see the Comment to the proposed repeal of these 
sections in the "Proposed Legislation, P infra. 

27. Educ. Code §§ 28701-28712. 

28. It should be noted that a corporation formed under the proposed 
nonprofit corporation law would be permitted to restrict its pur­
poses and make special provisions for the governing of its affairs 
in th~ same manner as provided in the special provisions in the 

. Educa tion Code. 

29. See, e.g .• Educ. Code §§ 28702 (business not be be carried on for 
prof.it), 28703 (board members subject to approval of Commissioner 
of Corporations), 28712 (articles subject to approval of Attorney 
General) . 

30. See Corp. Code §§ 10000-10015. 
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unique entities, useful for maintaining continuity of institutional 

property olvnership, should be continued with minor technical revisions 3l 

and should be relocated in Division .3 of Title 1 of the Sorporations 

C d hi h d 1 . h . f .. f' 32 o ewe ea S H1t corporat1.ons or speCl 1C purposes~ 

SOCIETIES FOR THE PREVENTION OF CRUELTY TO CHILDREN OR AHIl1ALS 

Provisions relating to societies for the prevention of cruelty to 

children or animals are currently located both in the Corporations 

Code
33 

and in the Civil Code.
34 

These provisions should be relocated in 

the Health and Safety Code "ith a fCow technical revisions to conform 

them to the proposed nonprofit corporation la". 35 

PORT AND TERHINAL PROTECTION AND DEVELOPHENT CORPORATIONS 

The provisions governing port and terminal protection and develop-
36 

ment corporations, currently located in the ~orporations Code, should 

be relocated in the l!arbors and Havigation Code ,.,hich contains other 

provisions pertaining to ports. A fe" technical revisions should be 

made in these provisions to conform them to the proposed nonprofit 
37 

corporation la". 

31. For example, provisions requiring the verification of the articles 
(Corp. Code § 10005) and the filing of articles of incorporation 
"ith a county clerk (Corp. Code § 10006) should be deleted, in 
conformity "ith the ne" business corporation la" and the proposed 
nonprofit corporation law. See discussion under "Philosophy of 
Nonprofit Corporation Statuted and "Formation," supra. 

32. It should be noted that corporations sole would not be subject to 
the proposed nonprofit corporation law except for the provisions 
authorizing participation in common trust funds. 

33. See Corp. Code I§ 10400-10406. 

34. See Civil Code 51 607d-607f. 

35. For example, ti1e provision of Civil Code Section 607£, requiring 
that an appointment of a humane officer be attested by the seal of 
the corporation, should be eliminated to be consistent "ith the 
proposed abolition of the presumptive validity of instruments to 
Hhich a seal has been affixed, See discussion under "Corporate 
Seal~" supra. 

36. See Corp. Code 5§ 10700-10703. 

37. For example, the provision of Corporat',ons Code Section 10703, re­
lating to incorporators~ should be delete.d because it is recom­
mended that the concept of incorporators not be continued in the 
proposed nonprofit corporation 1m,. See discussion under "Forma­
t ion, rr supra. 
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i'lONPROFIT CORPORATIONS FOR "lEDICAL SERVICES 

The special provisions relating to nonprofit corporations for 

medical services, currently located in the General ~~onprofit Sorporation 

Law,38 should be relocated in the Business and Professions Code along 

with other provisions concerning the healing arts~ 39 

NONPROFIT CORPORATIOi,S FOR LEGAL SERVICES 

The special provisions relating to nonprofit corporations for legal 

services;> currently located in the '~~eneral i~onprofit Corporation La'Y1 5

40 

should be relocated in the Business and Professions Code along with 

other prOVisions concerning law corporationsQ41 

HATER CmlPANIES 

Various provisions concerning water companies, including nonprofit 

'to7ater companies 51 are found in vlhat remains of the old t1General Provi­

sions Applicable to All Corporations" in the Civil Code
42 

and in the 

business corporations la",.43 These provisions should be relocated, 

new 

,,'ithout substantive change, in the Public UtilH';es Code where other 

1 . "1 d 44 provisions re at1.ng to water compan1.es are comp1 e . 

FEES FOR FILIHG CORPORATE INSTRUI1E~lTS 

Existing 1m" 'provides different fees for the filing of certain 

corporate instruments with the Secretary of State, depending on whether 

38. See Corp. Code §I 9201, 9201.1. 

39. See Division 2 (comn1encing ",ith Section 500) of the Bllsiness and 
Professions Code. 

40. See Corp. Code ~ 9201.2. 

41. See Article 10 (commencin~ with Section 6160) of Chapter 4 of Div­
ision 3 of the Business and Professions Code. 

42. See Title 1 (commencing with Section 330.24) of Part 4 of Division 
1 of the Civil Code. 

43. See Corp. Code §0 602(a), 708(d). 

44. See Chapter 2 (commencing "'ith Section 2701) of Part 2 of llivision 
1 of the Public Utilities Code. 
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h .. b if' . 45 t e corporatl0n 18 a us ness or a nonpro It corporatlon~ T;le fee for 

filing articles of incorporation or agreements of merger or consolida­

tion is $15 for nonprofit corporations 46 and $65 for business corpora­

tionSD
47 The Commission recoIDuends that this scheme be preserved and 

that the fees for filing a plan of division of a nonprofit corporation 

and for filing a plan of conversion of a nonprofit into a business 

corporation, and vice versa~ be consistent therewith. Accordingly, the 

fee for filing a plan of division should be SIS; the fee for filing a 

plan of conversion of a nonprofit into a business corporation should be 

$65, and the fee for filing a plan of conversion of a business into a 

nonprofit corporation should be $15. 

45. See Govt. Code §§ 12200, 12201, 12202, 12205, 12210. These sec­
tions are drafted in terms of stock and nonstock corporations 
rather than business and nonprofit corporations. 

46. Govt. Code §§ 12200 (articles of incorporation and agreement of 
consolidation), 12205 (agreement of merger, fee not othen-lise pro­
vided for). 

47. Govt. Code 0§ 12201 (articles of incorporation and agreement of 
consolidation), 12202 (agreement of merger). 


