#77.400 10/12/76
First Supplement to Memorandum 74--83

Subject: Study 77.400 - NYonprofit Corporations (Gemeral Reactien to
Tentative Fecommendation: Basic Approach of Tentative
Fecommendation)

Attached to this supplement is the last page of Fxhibit JKIHVII

(the first five pages of which were attached to llemorandum 76-%3). [lsc

attached as exhibits are additional letters comrenting on the tentatlve

draft. (See Exhibits LXII-LXXI.)

General Reaction to Tentative Fecommendation

Exhibit LXII believes the tentative recommendation "is excellent in
most regpects’ but disaprees with several of the Commlsslon's specifie
proposals, Fxhibit L¥III wishes “to cormend the Commlttee on 1lts very
fine job in compiling this much-needed set of Repulations roverning
nonprofit corporations.’ See also Exhibifs L¥X (“"we would like to
comrrend the Co@miésiﬁn'for'doing an excellent job in preparing a compre-
hensive nqqproflt cofporaticn law for use im California.™) and LXXI ("I
think the récommendations relating to the Hon-Profit Corporatlion Law are
very well done”). See alsc the Jdiscussior under “Basic Approach of

Tentative Pecommendation' below.

Basle Approach of Tentatlve Recommendatlon

Exhibit LXVIII is an interesting letter from Professor Stanley
.Siegél, U.C.L.4. Law School, who served as the draftsman for the “ichi-
--gan Law Revision Commission in preparing the !lichigan Business Corpora-
" tion Law and 1s assisting in an advisory capacity in the initial efforts
of the Commission to develop a revised nonprofit law for the state of
Michigan., He reperts on the Michipan experience and his concluslon and
reactions tdé ‘our tentative recommendation as follows:

*ithoupgh the Michipan efforta have a considerable way to go,

a Bar Committee is now in the process of developing initial drafts.

& relevance of this to the Callfornia experience is that 1t was

firsr thought that the nonprofit law should be built upon the

Business” Corporation Law, incorporating by reference or cross

referencing where appropriate the operative provisions of that

statute. After considerable effort, the Bar Committee concluded
that the most workable approach would be to draft an entirely new
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statute. Although the Law Revision Commission has yet to consider
the matter, it is my 1lmpression that it, too, has concluded that
the most effective way of dealing with the problems of nonprofit
corporations 1s te give them the dignity of a separate statute.

The 1ikeélihood is, of course, that such a separate act would borrow
heavily from the provisions in “lichigan's Revised Business Corpora-
tion lawu.

fecoxrdingly, expressing my own view only, T must agree that
the approach adopted by the California Law Revision Commlssion ap-
pears to be the most promlsing for structuring the new act. liore-
over, I favor the approach of adding a separate division with pro-
visions applicable to corporations generally. Such provisions as
definitions, corporate names, and filing provisions should not vary
from one corporate form to another. Accordingly, there 1s statu-
tory economy, particularly where the possibility of future amend-
ments 13 contemplated, ir providing a separate division encompas-
sing these sections. The alternative of duplicating {dentical
provisions In each of the applicable statutes appears unnecessary
and leaves open the possibility that in subsequent amendment of one
act a legislative oversisht will leave the other act in unexpected
and undesirable conflict with the first,

By way of contrast, Professor Jerry Kasner, Unlversity of Santa
Clara Law School, who indicates that heHQid not have adequate time to
review the materials because Augﬁst was a vacation month for his family,
chbjects: '

[T]o the removal of provisions relating to corporations generally

from the business corporation law. “Jne of the purposes of that

revision was to provide a cohesive and loglcal sequence of statutes
for the use of the practitioner. The removal of some provisions
restores the confuslon that penerally results from extensive cross-
referencing. Since by far the greatest number of corporations will
be formed under the general corporation law, I believe that law
should be preserved intact, and that the cross-referencing be
accomplished by references in the nonprofit corporation law to
applicable provislons of the gemeral corporaticn law.
The provislons to be compiled in Division 4 do not relate to the inter-
nal affairs of business corperations so that the business corporation
law and nonprofit corporation law will be complete in themselves under
the Coomission's proposal. & person interested in business corporations
will ﬁeed‘Division ! and Division 4 and any other relevant provisions
.such as: the fees provided in the Government Code, certain provisions in

the_Re#enué and Taxatioh Code, proviSions in the Code of Civil Proce-

dure, and. the like. Professor Kasner's suggestion that the nonprofit
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corporatlion law cross-reference over to the relevant provisions of the
General Corporation Law was not favored by the persons commencing on the
tentative draft.

Cther comments vary. Exhibit LXIII {"I'm certainly in accord with
the Commission's basic approach since there has been a crying need for a
nonprofit corporation law that is complete in itself and does not re-
quire reference to the business corporation law.'’), LXIV (“due to other
pressing professional activicies T have been unable to devote the neces-
Gary time to an evaluation of the proposals. 1 am not in favor of the
basic approach of the tentative draft because I believe it needlessly
complicates the law and woull lead to the possibility of conflicting
interpretations and unnecessary Jdisputes. TIn addition., I would feel
that there should be closer coordination with the income tax laws, both
state and federal, as well as the sales tax and real property tax laws
since frequently there are significant disputes in those areas.”), LXVI
("the concept of the recommendation is one we support. Honprofit corpo-
rations often rely on volunteer legal assistance and to the extent the
proposed change makes the work involved in providing such assistance
less burdensome by collecting the law in one place in an organized
fashion and reflecting the current case law in the area it should enable
such assistance to be more readily obtainable and to increase the bene-
fit of the services that are obtained.), LXIVII ("I do concur with your
basic approach of both comprehensive nonprofit corporation law and a new
division which will be applicable to all corporations.’), LXXI ("I agree
that there should be a separately stated Won—-Profit Corporation Law, as
the present Interrelationship of the Ceneral Corporation Law and Jon-
Profit Corporatlons is impossible to work with for most California Non-

Profit Corporations.’ ).

Respectfully submitted,

John . DeMoully
Executive Secretary



’ . EXHIBIT XXXXVIT
ist BUpp MemoT6QB3 (last page nnly - first S pages attached to
» “neth C, BEliasberg Memurandum 76-83)
JroE B
Beptember 22, 1976

i

arganized fo: charitable purposes from those provigsions. We
think that that is excellent. However, this section would
still allow a non-profit organlzation, but which held
charitable assets, to dissolve and avoid dissolution by
purchase and the Attorney General may never find out about
it. I would suggest that this article and the previous ones
mentioned above, particularly Section 6011 on notice of sale
or dilaposition of substantially all assets of a non-profit
corporation, be meshed together in some way. 1If an
organization ia disposing of its assets as part of or as a
pralude to & plan of dissolution or otherwise disappearing,
i: is our view that that should be brought to the attention
of the Attorney General., I have no precise language to
¢Ifer at this time, but we would very much like ta work with
_arone on this subject.

19. Bection 6773 carcries over the old former

Yertion 9801 disposition of assets held on trust by a
:'‘azitable corporation, and then adds a new provision

+lowing disposition without decree of Superior Court if the
A*rorﬁ»y General makes a written wailver of objections to the
4..:pupition., We recommended this latter provision and we
uvi@ lelighted to see that it has been added. We feel that
it iz en excellent provision and should make the problems of
dizsclutions of charitable corporations much simpler.

As I go through this code again, I will
undoubtedly have more comments. But again, I think that the
zpproach is excellent and I think that the commission has a

commendable job,

Very truly yours,

"“}'v\'). Edo
WARREN J. ABBOTT

YJAsca

ccr James M. Cowley, Esq.
555 8, Flower Street
Los Angeles, CA 90071

Brett R. Dick, Esq.

600 Montgomery Street
21st Floor

Ban Francisco, CA 94111

Liaglie S. Klinger, Eaq.
1888 Century Park East

21st Floor
Los Angelas, CA S0067
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September 27, 1376

State of California

California pLaw Revision Commission
S8tanford Law School

" Stanford, California 94305

ttention:t Mr. John H. Beﬂoully,
X Executive Secretary

Dear Mr. DeMoully:

In response to your letter of September 22, I would poi-
out that the materials consisting of cver 600 pages weic . ...
to me on July 29, 1976, with commentes dur September 15, 1976.
August was a vacation month for many families, including mine.
believe you will not receive much in the way of meaningful con— .
from persons who are given such an unreascnably short perilod ¢
time to review such complex material.

-

I believe the tentative recommendation is excellent in rozx
respects. To the extent possible, nonprofit corporations a! ~mid
be administered under statutes similar or identical to tie _
corporation law. The practical reason for this opilnion is th:z«:
attorneys who become involved in nonprofit corporations are
generally alsu involved in business corporate tax practice, ¢
should be able to bring the expertilse acquired in the busir
corporate area to bear in the nonprofit corporate area.
profit corporations frequently do not generate much in the .
fees for attorneys, Bo most of them can hardly be expected
develop great expertipe 1n a totally different set of rules fo
nonprofit corporaticns. Finally, many of the provisions of th~
general corporatlon law relating to such matters as rights c”
.8hareholders, disclosure of information, inspection, voting, ¢
.ere put there for the protection of the shareholder and the p.
csxperience has shown that abuses of these rights can occur in
- nonprofil corporations, and there is every reason to extend tl=
same protection to their members and to the public. The con~
of accountability of management should apply equally to all
corporations.



-2~ . September 27, 1976

State of california

Californis Law Revipion Commission
Btanford Law School

Starford, California 94305

Attention: Mr. John H. DeMoully

I do specifically disagree with two of the proposals. In view
of the proprietory nature of many membership interests in nonprofit
corporations, which the proposed legislation recognizes in many
respects, 1 do not believe membership rightse should terminate upon
death unlees otherwise provided in the articles of bylaws. I belie:
the opposite should be the case, l.e., a full right to succeed to
nembership rights unless otherwise specified in the articles. The
new liberal rules ofni redemption o emberships can be used to avoid
succession at death problems. On that same point, what about the
community interests of a husband and wife in memberships if the
community dissolves by termination of the marriage or death?

Secondly, I believe all nonprofit corporations should be required
to furnish some form of annual financlal or fiscal statement to all
members at no cost. The 5% limit proposed is elitist. The cost can k-
handled through membership dues or assessments. Public pelicy shoulsd
favor greater rather than leas diaclosure of the affairs of all
corporations. :

In the interest of membership disclosure, I believe all nonprofi
corporations should be required to furnish to all members a summary of
membershlp rights relating to such matters as voting, transfer, g~*--
tion, liguidatilon, assessment, etc, Possibly this summary could be
made a part of the membership certificate and such a certificate .
required for all memberships. _

I applaud the attempt to reduce the number of "special” ﬁbhprof;:
corporations and would hope that even more the special classifications
could be eliminated.

Finally, I object to the removal of provisions relating to
corporations generally from the business corporation law. One of th-»
purposes of that revision was to provide a cohesive and logical =,
of statutes for the use of the practitioner, The removal of some
provisions restores the confusion that generally results from extensiv:
cross-referencing. Since by far the greatest number of corpaxations
will be formed under the general corporation law, I believe that law
should be preserved intact, and that the cross~referencing be
accomplished by references in the nonprofit corporation law to a§p1év
proviaions of the general corporation law. .

I hope these comments will be of some use,

Sincerely,

JAK: BC %7 . Kasner

faummy nfF T.awr



WILLiAM M. BOINDEXTER
ALFMED B DOUTRE
VAN B WiLliAM~E
BRUCE B MOSS

JAMES B DRUMMY
NAMCTY M RENELLO

John H. beMoully

Taa b SR Mo

Thel EXHITIT IXI11

. LAW OFFICER OF

POINDEXTER & DOUTRE

INEORPORATED
ONE WILSHIRE BUILDING - SUITE RSZ0
LO8 ANGELES, CALIFOANIA SCQOI7
[2:5) Brn-82497

October 4, 1976

Executive Secretary
California Law Revision

Commission

Stanford Law Schoeool
Stanford, California 94305

Re: Nonprofit Corporation Law

Dear Mr. DeMoully:

I'm certainly in accord with the Commission's basic
approach since there has been a crying need for a nonprofit
corporation law that is complete in itself and does not require
reference to the business corporation law.

I'm certainly delighted to see archaic provisions
relating to speclal corporations, such as charitable and
eleemosynary, deleted.

Now as to aspecific Section comments:

§ 5250. Required contents of articles

This Section appears to prohibit the statement of the
actual purpose of the corporaticn. I think this is unwise. 1
think the statement of identification of the general purpose of
the corporaticon should be permitted in the Articles. Freguently,
a statement of purpose 1n the Articles is regquilred in the case
of a chapter of a national organization.

Furthermore, I would think that the Attorney General
would reguire some identification of purpose in order to
categorize and follow up on nonprofit corporations (I'm hopeful
of avolding duplication in reporting separately to the Attorney

General).



John H. DeMoully
California Law Revision

Commigsion
October 4, 1%76
Page 2.

§ 5241, Validity of contracts or conveyances generally
§ 5242, Instrunent signed by certaln officers valld
abgent actual knowledge of lack of authority

In my opinion, these Sections are too broad. This is
particularly true if the corporation is prchibited from stating
its purpose in the Articles. I have a real concern with public
charities which are tantamount to public trusts. These Sections
appear to give authority to even an assigtant secretary or
treasurer to bind the corporation on any transaction unless the
party on the other side has actual knowledge of the lack of
authority.

First of all, assistant secretaries and treasurers in
large public charitable organizations are usually low-rank staff
people. Secondly, vice presidencies are oftentimes an honor.
Rarely more than two or three of the volunteer cfficers are
actively involved enough in the affairs of the organization to
know what they're esigning.

I feel these Sectlons are overly protective of
financial and commercial organizations dealing with nonprofit
corporations because I think at a very minimum the people
dealing with a nonprofit corporation, particularly with low-
rank officers, should be required to make a reasonable inquiry
as to the authority of the officers signing the document to bind
the institution.

One further consideration is the effect these Sections
will have on fidelity bond premiums.

§ 5311, Number of directors

The flexibility in the nunber of directors to be filxed
by the board ia commendable. The old rule which this supersedes
of board discretion within three board members was unworkable
with large boards (public charities often have 25 to 100
memebers on the board of directors).

§ 5331. Call of meetings

) Unless I missed something in some other Section
limiting call of special meetings to be "ordered by the directorsg-
is unduly limited, particularly for large boards. I would
suggest permitting the chairman, president or a specified
number of the members of the hosrd, say 10%, to call meetings.
In this day of increased dlrector responsibility and
participation, I think it is8 ezasential that board members,
particularly minority board members, have a facility for calling
meetinga,



John H. DeMoully
rtalifornia Law Revision

Commission
QOctober 4, 1976
Page 3,

§ 5363. Reslgnation of officers

The resignation should be addressed to the chief
executive officer unless he 1z the one resigning, in which case
it should go to the next officer in line.

Article B. Indemnification of Corporate Agents

I note under §538%(b} director may contract for
indemnification to the extent of his liabllity as fiduclary of
an employee benefit plan the extent permitted by law. I would
suggest that this provision be expanded to cover all of the
director's activitiss., 1 think the general indemnification
provisions may be overly restrictive to the point of disccouraging
volunteer membership of leaders of the community on public
boards. I think it's one thing to reguire strict standards with
memberships on corporations where there are oftentimes direct and
indirect financilal benefits, but another consideration where
membership is strictly voluntary for community benefit with no
financlal benefit to the board member. I think the rule should
be less stringent for indemnification of board members on
nonprofit corporations.

§ 5421, Options

How does this tie in which corporate securities law?
Generally the whole provision on membership seems to apply more
to private associations than it does public charities. Perhaps
some delineation would be desirable.

§ 5441. Termination of membership

Subdivision (b} provides that no member may be
expelled without due notice and a reasonable opportunity to be
heard. I think this is fine for a private nonprofit corpora-
tion in which the members have financial interests, but I think
its inapplicable to a public charity that may have thousands of
members. I would urge that consideration be given to
vertelitting nonprofit corporations to provide in thelr By~Laws
tor termination of membership for reaschable causes without a
hearing where the member has no potential financial interest 1in
.the organizaticn or 1ts assets, For example, we commonly
provide for termination of members in public charitable
crganizations for failure to attend meetings a specified number
of times or assumption of some position which is in direct
conflict with the purposes of the organization or inimical to
it. I don't think that due process requires a hearing in that
sltuation where the member does not have any vested interest in
the organization.



John H. DeMoully
California Law Revimion

Commisgion
Doctober 4, 1976
Page 4.

§ 5443, Withdrawal of members

A 20-day written notice requirement is ocnerous on a
member of a publiic nonprofit charity in which a member has no
vested interest. 1 think a member should be entitled to withdraw
at will upon written notice. This Section modifies the present
rule that a member may withdraw at will cor he has no vested
interest or obligation.

I'm not sure of the Section, but I think the provision
for members to inspect records is overly broad for public
corporations in which the member hes no vested interest.

We have an increasing problem of strike suits by groups thinking
personal gain rather than betterment of a particular organiza-
tion.

§ 6772. Return of assets held on condition or by
subordinate body,

Subdivision (b} I think deserves serious thought. This
is a carry-over from existing law. It has been used as a club
negotiating disengagement of local chapters of large national
charities from a "parent" body. I think it may be 1llegal if
applied in such a situation. I think that a volunteer group
that has raised miltlions of dollars from local business should
not be subject to forfeiture of its assets simply because it
decides to dlsengage from the connection of a national
organlzation. I think public charities should be exempted from
this Section. Furthermore, T think that probably this Section
should be limited to fraternal oruanizations and the forfelture
provisions only come into effect if all members and public
contributors have notice that rights and assets contributed
may be forfeited.

Again, I wish to commend the Committee on its very
fine job in compiling thies much-necded set of Regulaticns
governing nonprofit corporations.

sincorely,

/ f”d.wrz //f/’/ &%’cf/{«

William M. Polndexter ko

WHP:lu
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C.MICHEAL MeCLURE
THOMAR P, BOHNEN

October 6, 1976

John H. DeMoully

Exescutive Secretary

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School

Stanford, Callf. 94305

RE: Non-Profit Corporation Law Comment - Installment Two

Dear Johni

In spite of my best efforts I find that getting thess comments
off to you and havini them typed is an installmant process.
Enclosed is substantially all of the statute, exdept your Part 2.
I have previously sent you what I considered to be my important
comments on the baginning portions of the statutes. I hope that
this is of some help, and the latter portion I will try to get
to you by early next week. '

I am alsc enclosing an article which you and Nat might £ind
interesting from the C.T. Corporation Journal on directors
committees and some of the problems related to them. This
relates to my earlier discussion with the Commission and you
about the need for a statute permitting committees and
attempting to relieve the rast of the board from certain
responsibilities. It is evident that it is a probiem in a
corporation for business purposes ar well. Perhaps some of
these ideas can be of use and we can make one final change
that will incorporate some of them,

;y truly yours,

G. Gerfaime Davis IIX

3:dm
Enf:ll
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COMMENTS ON NON~-PROFIT CORPORATION DRAFT

Installment Two

CHAPTER V11 - VOTING OF MEMBERSHIP

§ 5711. Subsection (a) is unclear without careful reading of
the comment. I would suggest reversing this sentence so that it
reads "pursuant to Chapter 6, at a meeting, or by written
consent,...".

§ 5712. For some reason this Section still confuses me and
it seems that one problem might be solved if you made a second
teference to "or the class" in the third line after reference to
the voting membership. 1 believe this statute {8 intended to
mean that the by-laws may regquire or permit a vote by the
membership or by a class of less then all of the members, It s
not clear since the reference to voting members refere to members
entitled to vote for directors by definition under §5184. Such a
reference is confusing because that group of voting members is
greater than a single class., Perhaps I am just obtuse,

§ 5713{a). 1In the second line do you mean "the members of a

clage" or "or a class". BSubsection {b) would be clearer 1if in

line 3 you were to refer to the class as "the designated,* since

reference to "class® 1is open to several interpretations.

§ 5114(b). Suggest that you add in this clause the word

~ "additionally" so that it reads, "the By-laws may, additionally,

-require, etc.". This makes clearer the additive nature of thig

clause,




§ 5718{(b). I just plain don't understand this Section which
seems to me to say nothing.but that the votes that are required
are those that ;re.requirea to vote,

§ 5719(b}. I am concerned with the gsecond sentence
commencing with "only members representative of the membership"
gince I think this is an invitation to a law suit. I do not have
any way of detetmining definitivélyi or ad#isiﬁg a client
- conclusively what the sentence means. I would prefer language to
the effect that "all ciasses effected by policies to be set by
. the policy-making committee shall be represéntqd on the
commlttee.” |

§ 57199(c}(2}. I cannot figure out what the clause “whom the

member....represents" means. Does this refer to the class, to
. those who voted for him, or what? It seem amblguous because 1
cannot tell how this representation is determined, I think one
way to solve the problem in part wquld be to expand the comment
to explain the purpose of the testrictions contained in
subparagraphs (b) and (c). Personally, 1 would satop with
subparagraph {(a)} and leave the remainder to the-sy-lawsﬂ

§ 5722. This may be the only solution to a standard problem,
but query: 1. Can the minor disaffirm his vote on Vreaching
majority, or 1s he bound by it forever? Why don't we say so in
the statute; 2. Does this give the right to the minor to, for
example, drink in the c¢lub, or should the statute say that he
exercises these rights subject to other laws limiting his rights

as.a minor. "Perhaps this is a matter to cover in the comment,

™
_y
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5 .5723132. How does a corporation 'déﬂibnate" someone to

‘vote, 1Is this a matter requi;ing board resclution or just oral

authority glven to an officer from the President. Perhaps we

should speclfy in the statute or in the comment to avold a

" potential problem. WNormally, statutes provide .that the President

or a Vice-president may, by virtue of his office, vote the shares
of another corporation on behalf of the corporation, unless the
Board of Directors has provided otherwise. ' This ‘seems sensible
to me.

§ 5731. 1Is it merely implied that the attorney-in-fact must
also sign his own name in his representative capacity, or should
this be specified.

§ 5732(d). - Does not subsection {d) provide a loop-hole to
avoid subsection (a) entirely. The SEC will hot 1let business
corporations do this under any circumstances, and I know because
I have tried.

§ 5733(b). Why reduce the proxy to three years from the
seven years, as I do not see any rational basis for changing
existing law. It is again a trap to the occasional practitioner.

§ 5740. Perhaps we should consider here the = fact that the
1976 tax reform act now allows 15 shareholders for Subchapater-s
Corporations, and uniimited expansion when the shares pass to new
shareholders by wvirtue of 1inheritance, Perhaps this same

principle should be incorporated here.




§ 5751(b). What does ‘the last sentence of this mean when it
refers to "at another election: or vote"? How does it differ from
a request made at a.meeting.

§ 5762(b){2). Where is an election by maill held -- at the
place from which the ballots are malled, the place where they are
received, or the place where the majority of the shareholders
vote the ballots.

CHAPTER 8 - DERIVATIVE ACTION

No Coments.

CHAPTER 9 -~ AMENDMENT OP ARTICLES.

As previously commented, I really would 1like to Bee the
amendments to articles section moved up to Foin the articles
chapter of the law since it has always  seemed tc me to be
illogical to have amendments back at the end, when most of the
amendments provide that you can do all sorts of things subject to
the proviesions for originally filing the articles. This simply
means you have to refer to both sectione and £lip back and forth
to figure out what they mean, To me this is 1lilogical and the
fact that it has historically been done this way is no reason to
do it in our statuten

§ 5912. I do not understand the reason for the limitation
about continued existence contained in the clause o6n lines three
and four of subparagraph (a). Wwhat difference does it make iIf
the corporation has continuously operated, and how would the
Secretary of State know other than in the statement filed. This
kind of thing is simply a trap since practitioners will then have

to make the statement, will not know for sure whether their

.
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clients have conformed and in the final analysis I do not 8ec
that it adds anything at all since they can always re-incorporate
just am easily.

'§ 5920. Do non-voting members have to vote on an amendment.
The merger sections clearly indicate that only voting members are
counted : in votes on mergers. This is a wvital question since in
charities it may not be possible to reach all of the non-voting

members, and 1 think the statute’should make very clear by an

- expresB statement that only members entitled to vote for

directors are required to vote on an amendment, if that 1is what
you intend.
CHAPTER 10 - BALE OF ASSETS.

§ 60l4(a)(2}. I would add as a separate subparagraph (3} “if

a charitable corporation, that the Attorney General notice has

been given as required by §6012."
CHAPTER 11 - MERGER AND CONSOLIDATION.

§ £124. Throughout this statute we have eliminated or
modified the business law requirements on the basis that
non-ptofit corporations cannot afford extensive legal expenses or
other expenses., On that basis I do not feel we can justify
incliusion of this section since it 1is merely an additional
expense to the corporation in a case in which most instances the
member will have no property interests in the transaction. The
member is notified at the time of the vote on the matter  and is
entitled by law to find out what happened by making inquiry of
the offlcers or directora, I therefore strongly urge that we

delete this section along with its companion section later in the

—5-




provision on. divieion of corporations (§6222).

§ 6141, 1 do not see, by definition, how a non-profit
corporation can be subject to payment of franchise taxes. 1
think {f you are going to keep this reference it should be to a
certification or statement that the corporation has *"filed all
necessary returns to the FPranchise Tax Board" or- - similar
agencles. Again, I make this comment later with respect to
division of corporations,

§ 6142. 1 think this section is an excellent idea and fills
a major hole in the regulatory pattern -of charitable
organizations. I would suggest mechanically, however, that the
last two and a half lines concerning the Secretary of S8tate be
set forth in a subparagraph (3) since the sentence is rather
awkward as written..

§ 6151. The term "and continues to exist" etc. in line three
seems awkward. Perhaps the tense of the verb "continues" |is
wrong . I am not certain that that is exactly what we mean, but
perhaps it could be sald as a separate sentence.

§ 6153(b}. I would add to this statute reference to
requirements for compllance with §6142 if the corporation is
charitable.-

§ 6160(b). I am philosophically opposed tc subsection (b} in
that I feel it raises many more problems than it solves .and is an
open Invitation to a "strike"™ sult by an annoyed member. It is
an overprotection of _members righta, 'which merely suggests

litigation. - It-is fairly evident that even absent such a statute

a2 grossly unfair transaction will stiil be susceptible’ to court

-§-
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reﬁie#, bﬁﬁ'iyéafﬁéé think we should invite it. Please seriocusly

"éoﬁsider aﬁitting it.

CHAPTER 12 - DIVISIONS OF CORPORATIONS

 §6220, § 6221, § 6222. it does not seem clear to me whether
or not these matters have tb be apprﬁéed by all members, or only
the voting members. As polnted out previously, this is an
immense problem for charities splitting up since they cannot get
the vote of non-voting members, most of whom are not carried on
any membership lists. Perhaps it is the eventual reference back
to §5712 that leaves this unclear to me. Would it not be
simplier to state that the plan shall be approved by the "voting
members" throughout these three sections.

§ 6222. This section is burdensome for no reason, as I
previously commented with respect to §6124. This s not like a
business cOrporation and I think it is completely unnecessary.

§ 6241. Same comment as made to §6141.

§ 6242. Bame comment as made to §6142, as to need for
dividing the last section into"two subsections.

§ 6248. With reference to the idea of recording the plan, I
do not see why we have this provision here but do not have it in
the case of mergers and consolidations. It seems to me that the
sBame problem exists in both cases and we should be consistent. I
personally find it very cohvenient to have corporations meet this
requirement, since title to property is therefore easler to trace
"and it does not re&uite that we resort to the Secretary of
State's office., 1In the case of non-profit corporations it would

invariably involve only one county so that it is not particularly

-7-




burdensome. I know that‘ business corporations dislike this
section because many of them have to file 'in the numerous
counties because ﬁhe buaingss corpoé&tions statute previously
‘teguired filing ;p“'aﬁ}w’place that the corporation held real
estate. 1In other words, include it also in all of the mergers
and dissolution sections. | _ )
§ 6260(b). bSame comment as to sslsu{b),
CHAPTER 13 - NONE

CHAPTER 14 -~ BANKRUPTICY

Generally speaking, I think it“_is' an exéellent idea to
include this gection as the matter was completely unclear under
the previous law. 1 agree fully with our Berkeley‘professor
friend and his letter as.to these sections.

§ 6412. The last sentence of the comment seems inconsistent
with our decision in §6448 above, on which I commented.
Technically, I do not think we are talking about "filirg" but
recording of this information. As stated above, i personally
believe we ehould require it in all cases, or in none; This kind
of occurrence 1s falrly rare for non-profit corporations and I do
not therefore think 1; is any particular burden,-any more than it
is in the case of mergers or divisionsf Based on what the
Secretary of GState has told me the number of non-profit
corporation mergers could be counted on the finqerg Qf cne hand

in any one year.

(To Be Continued)

o
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DIRECTORS' COMMITTEES

. The fult board of directors is an tnwieldly instrumient with which
to manage the dally affairs of today's large businesy corporition. The
variety and complexity of the decislons which must be made, many in

specialized knowledge and expertise, snd the impos-

areas r:l}ulﬂﬂﬁ vie hB‘ .
libllltﬁv saserbling the board on short notice between the traditional

monthly meetings to handle matters requiring prompt action, have

- foreed the directors to delegate power to committees of the board, The

linbility of individual directors for actions taken by the board has forced
them to rely upon the specialized knowledge of committees with jurls-
dietion over the areas concerhed, :

Cominittees of the hoard, because of their size, can“nore rendily
be cottvened to decide [Jreuing 1ssues in their speciatized areas, A com-
mittee with responsibility for a particular area or areas of the corpora-
tion's affairs tends to build expertise among the directors setving on it.
‘Where final decision can await the meeting of the full board, the report
and recommendations of the committee with speclal knowledge in the
ahr:afvﬂll bgzt:l“ be the most rellable source of information available to
t u . ;

The cot;'lrlexity of rate affaira has led to the establishment
of a variety of committees, both standing or permanent committees and
ad hoc commitiees with a limited existence establistied to report to
the board on unusual and non-recurring maiters, The executive com-
mittec 1s the moat common standing committee, usually given juris-
diction nver a variety of matters and not limited to one area of corporate

. affairs. Almoet ss common are audit committees, usually ofh-en the

task of reviewing and monitoring the financial reporting of the cot-
porntion and Its Anancial controls; compensation committees, which
examine and recommend changes in the compensation of managerial
level employees; and finance committees, which are concerned with
financial decisions and financial planninﬂ. Although not as common,
muny corporations have established public interest committees, chari-
table contribution commitiees, Investment committees, committees con-
cerned with recommending candidates for the boatd of directors, with’

_acquisitions and mergers, with shkareholder relatlons, and a variety of

others of an ad hoc nature,

The evolution of the directors’ committee has not been without
effect on the constitution of the board of directors itself, The estab-
lishment of committees with board-delegated responsibility in special
arcas has made it necemsary to recruit for the board persons with
knowledge and experience in these areas. And paraliel to the evolution
of the board committee has been the evolution of the law governing
the powers of the board and their delegability. The establishment,
growth and varlety of board committees, the governing law, and the
effect thewe have had on the responsibilities and lia l‘l:f of both
committee-member and non-committee-member directors, will be con.
sidered below.

All states have in thelr statutes a statement to the effect that the
business of o corporation will be managed by a board of directors. At
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tommon law, there was some doubt as to the ability of & board of
directors to delegute its powers, It was argued that the position of
directors with respect to the corporation wes like that of an sgent to
his principal. Thus, powers which were delegated to the directors could
fict be redeleguted to an agent or committee.! This view was rejected
in many cases which held that the board of directors of & corporation
does not receive powers as an agent of the stockholders, but that ita
powers are original and undelegated, and therefore can be deleguted
" to committees.t Although courts at ficst permitted the delegation of
only routine “minidterial” tasks, they eventually extended the per-
missible range of deleguble functions to idclude all duties in the
ordinary business of the corporation.® It has been held that this limita-
tion obtains even where the grant of power {o the committee is osten-
sibly limitless, such as where it is stated that the committee has the
full powers of the board of directors. L

In Hayer v. Conada, Atlantic & Plant §. §. Co. Ltd.* the court
considered n bylaw of & torporstion which permitted the directors to
aéﬂ»olnt an executive conmittee, and which stated that “said committee
shall have fill powers of the board of directors when said board is
not in session.” The court refused to give these words their litersl
meaning, speaking of “the imposatbility of gi\rinﬁ force ta the words
‘full power’ In the by-law referred to except with limitations restricting
them to the ordinary business transactions of the corporation.” This
case is typical of many others.®

Generally, powers which have been absolutely denied to committees
by courts are "those involving the basic charucter and existence of the
corparation, much as the amendment of artictes, merger or consolida-
tion, sale of sssets or dissolution.”* Courts have differed as to which
other specific rowers are non-delegable, #s have Jegislatures in etacting
the statutes discussed below. :

- The de!:ﬁ'ltion of powers to committees made up of non-directors
is not aliowed, desﬁi-te some amblﬂuml.a language in early cases, One
reason for this is the general public policy which requires that a cor-
poration be managed by persons selected by the shareholders, at least
as to major discretionary declsions, In Steigerunld v. A, M, Steigerwald
Co,! the .-’::rpellate Court of Illinois stated that “the courts nf this state
have carefully preserved the power of stockholders to select those who
shall control the corporations for them.” The statutes of all but two
states clearly require all committee membiers to be directors, The
Hawail statute is fiot explicit in that it merely allows a bylaw with

’r! Oillly v. Batley, 11 N. H. 148 ¢id80). Co. v. National Mechenics’ Bank, 103 Md.
'fa re Lone Star Shipbkilding Co., 8 808, 83 A 70 (1%08): Rydwr © Bushiviok
Y. 24 192 1C. C. A, 1975): Hoytv. TAomp- R B, 13 N. Y. 83, 3t N. & 261 (1892);
3 3 XL H Comisieroia! Wood & Cemend Co. ¥, North-
. Tiopg Railrosd Co., 2T N, Y. 338 11883},  amplos Portiend Conent Lo, 10 N. Y. 1,
" Hapes v. Candda, Ath  Plant 8 5. Cv., BI M, £ 730 (1507); Fensterer v. Preswurs
. 151 K. 089 tist Cir., 1810); ::wgmé Liphting Co., 149 N. ¥, 8. 4% [1014); Doyle
Trust Co. v, National Nechanice' Bank, 108 v, Chfedek, 01 P. 24 18 {Otwpon, 1988
Md. 6%, &3 A, 70 {1906), _ Teripel v. Dodgs, 8 Tex. 89, 20 B. W, 814
iml ¥ 989 T, C. AL 1910Y. (1),
' Rolvitson v. Beabosw, 208 ¥ BM (ith " Mudel Huslnes Corporsilon Aot Anno-
Cir, 1920 Trecy . Guilrie County Apr.  ftated 2d $43 93
Hocicry, &1 Towa 27 (1) Maryland Truet T8 M. £ 54 #7T3 (hil., 1989),
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respect to “the appointment of an exccutive committee . . . of the board
of directors.” The Tennessee statute states that members of only the
executive committee need be directors. In addition, the new California
C tions Code, effective ‘Jlnuary 1, 1977, will permit a board to
"delegate the management of the day-to-day operation &f the business
of the corporation to & management company or other person provided
that the business and affalrs of the corporation shall be managed and
all corporate powers shall be exercised under the ultimate direction of
the board.” In the nhsence of statute, it has been held that & corpors-

be on & committee with directors
for purposes of winding up the affairs of the corporation, and that a
vote to constitute such & committee iy void.? -

All states now have statutes which permit the use of committees
by the board of directors.* (A list of citations to these statutes appears
at the and of this article.) Although many of these statutes are similar,
the differences merit examination.

Section 42 of The Mode! Business Corporation Act, Krepnred by
the Committee o Corporute Laws of the American Bar Association,
provides that

“tf the articles of incorporation or the lEltziy-lmw.-. 2O de,
the bourd of directors, by resolution adopted by a majority of
the full bourd of directors, may designate from among its mem-
bers an executive committee ahd one or maore other committees
each of which, to the extent provided in such resolution or in
the articles of incorporation or the by-laws of the corporation,
?‘Emllthave and may exercise all the nuthority of the board of
rectors. ...

‘Thia section goes on to list certain powers which are forbldden to nuy
comthittee, enc Include tie ability to declare dividends, to approve
or recomimend to sharehiolders proposals which require sagseholder
approval, to designate candidates for the board of directors, to amend
the b{lnm. to approve & plen of merger, and to reduce earned or
capltal surplus,

Most states have adopted provisions simllar to this one, but some
gtatutes materially differ from it. For example, nix stutes 1 specif
tiiat cotmittecs tnay exercise thelr powers only during the intervals
between meetings of the full board, (It Is {ikely that many courts
would consider this to be an implied fimitation in other rtates na
well.) 1 Three states cither require or permiit more than a majority

-s Charissiows Boot d Shos Co. v Dune  busthess mm:lugnn shali be managed by
more, 80 N, H. I8 (1800). iz dirwotory, )
IThe Avisona statwtc beesme eftestlvs  votms of m.lnm?onim or stockholders,
July 1, 1909, The new Towa Business Cor  and, under their direction. cuts
on Act, Code Annctated, Ch.  agenls, or commiltess as shall be zppolnted
earitaing a ut Ch, by the directors or under |
01 tha old Jaw which cosxists with the farred by thom or by the corporetion. ™
g.w atutute, dons niot, Tows refererces will W Atabarma, Arkansay, Minnesota, Ohlo,
10 the new Jaw, New Humpshice has ho  Cklahoma and Wisconsin,
siatute which feally asis forih the H Wood 4 Csttant Ca, %

oA g A R TN T
one se. Ho s LY. . B .
It is provided that "“the business of every
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vote to form m committee: Connecticut permits the ws {o require
& greater vote, Minnesota reguires & unanimoits vote both to name a
committee and to set the limits of its powers, and Oklahoma requires
& unanimous vote to form a committee if there is no apecific provi-
sion in the articles of incorporation or bylaws concerning such
formation. Twelve states® appa‘rentlr permit the use of cominittees
i im}u; tdh;.- provisions of the articles of incorporation or bylaws express-
¥ forbad it,

Other than those, the vatiations from the Model Act provision are
fairly standard, with some states specifically providing for the forma-
tion of only one committee ¥ and others declining to statutorily Hmit
the permissible powers of committees™ In ndrﬁﬁm, severn! states
include provisions concerning the sclection of alternate memboers of
committees and their participation in committee meetings.®®

One point which is particularly cruclal to a discussion of com-
mitteey is the extent to which directors who are not on a committee
may be held liable for its wrongful actions, Aws pointed out above,
one reason for using committees in the fiest place Is the fact that
boards are becoming more diversified, and that directors often do not
have the time to atterdl frequent meetings or even to maintzin
familiarity with the details o? corporate management. ‘Therefore,
since one rairon d'dtre for the committee Is the lack of time of directors,
the question of non-member directors’ responsibility for committee
actions and, therefore, of how much time and effort they must put into
supervising the committee, Is important, Coe

Before it was amended in 1975, § 42 of the Mode] Act stnted that
“The designation of any ... committee and the dclegnti:m thereto of
authority shall not operate to relieve the board of directors, or any
member thereof, of any responaibliity imposed by law.” Approximately
two-thirds of the states have comparable provisions, The amehded
§ 42 now provides that:

“Neither the designation of any . . . committee, the delega-
tion thercto of authority, nor action by atich commitice purau-
snt to such authority shail alone constitute complinnce by any
member of the board of directors, not o member of the com-
mittee in question, with his responsitility to act in good faith
in a manner he reasonably believes to be In the hest inlcrests
of the corporation, and with such care as an ordinarily prucent
petson in a like position would use under similar circumstances.”

Maryland has adopted & comparable proviston, '

» Algbama. Avizor, Floride. Idaho, - Loulsinha, Minnesots, Missour), Nevads,
dinne, Kanses, Michigan, Mitnesots, Ne-  New Homimhlee, North Dakota, Okishoma,
vade. Notth Carcling wnd Pehnsylvania  Pennevlienis snd Uish. Tenhsasse atates
huave rpecific ststerments to that effeet. thet cerixin powers may not be exercieed
Dﬂaném [Tad ] tnb?’ﬂow th!f llu.- puaking :1\“ 1 ﬁ?’rtnh"oﬂ“ﬂ unless spocifically author
no refersnce to shabling provislohs, . | - board.

U Ajasku, Arkansas, Colorado, Distriet 8 Conhecticyl, Oslaware, Florida, Geor-
of Columbia, ldako. fillnols, Minnescts, #in. Kensas, Louisina, Muire, Muryiand,
Missouri. North Dakotn, Oklakome, Otegont  Michigan, New York, Ohio, Pentuwyivanis,
and South Dakota ‘Tehnesser and Wisconsin. Such a vinlan

W alnbama, Afaska., Colorado. Cohhectl- Al appesrs In the pew Catifornia Corpo-
out, District of Columbia, Haweli, 1dnho, rations Code, effeclive Januaty 1, 1877,
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Similsr:;.r states follow § 42 of the Modet Actas It read p. -
to it smendntent in 1975 In permitting a director to rely and aet i
god faith “upon financial statements of the corporation represented

hirt to be cotrect by the president or the officer of such corporation
having chnrﬁe of Its books of account” without Incurting any persona’
Hiabitity 1f the actlons taken would otherwise be wrongful. 1a 197,
this provision was made « part of §35 und brondeded in seope, [t
now provides that “In performing his duties, a director shall be
entitled to rely on information, ogln ons, reporta or statements, inciud-
ing financial statements and other financial data . . . prepared or
presented bg . .+ & committee of the board upon which he does not
serve, duly designated in accordance with a provision of the articles of
Incarporation ot the by-laws, as to matters within its designated
suthority, which committee the director reasonnbly believes to metit
confidence, . . ." It is further provided that a director complying with
this and other requirements of the subsaction “shall dave no liability
by reason of bein&lur having been a director of the corporation.” Thus
far, similar provislons have been incorporated in the Connecticut,
Florida and Maryland statutes and 1y ‘the Callfornia Corporations
Code which takes effect January 1, 1977, .

Several statutes reguire directors to exercine that degree of care
which an ordinarily prudent man would exercise in his own afinirs, as
does the recently umended § 35 of the Model-Act.® (Although most
of the atatutes do not apecifically include the role of committee mawbas
within this requirement, it appears that the po!!crnbehind the provi-
slon would require such an inte tion.}) Cases have abso frequenily
prescribed similar standards.,”! Therefore, 1t would seem that directors
are generally not liable for actions taken by committees of which
they are not members 3o long as they are diligent.ancugh to meet the
‘l'}:rudent person” test. In one recent case, Knlly v. Belli* directors of

. 8. Steel were sued by shareholders for not having supervised
sciions taken by certain directors and officers of the corporation. “The
cotrt held that the absetice of board spproval for payments totalling
neatly five mitlion dollars annually was not carelessnesy o the part
of directors, whether or not they knew of the puyments. The vast
size of the corporation's operations required the delegntion cf such
decisions, and the fallure of directors to learn of it was not wrongful,

" Thia ti regultwd b nectiout, Fios "M&hmﬁ ¥, Northswwriers  Noi't
'l‘i:l Ceorpla, m-nu," owa, Loulwians,  Bask, 28 K. ul'smh Cir., 19301 Athrr-
ne, Matyland, M uutt* Hluhliln. roud {dth Cir., -
Ihsiesota, New Jvrsey, Kew York, Ukla- H ’ ): @
oma, Peansytvanly, Soulh Carolina and  Aam v Aftle Chalmers Ao, Co., Del. Ch.,
Teorwssce, and by the new Cullfornis Cor- 188 A, 1 Maher v, Porr,
Pation Code, effective Janusry 3, 1077,  Md. 85, 48 A. 871 ¢1901); Greewfleld Bat-
odel Act § 38 wis uwmendad in 1078 to  dnge Bunk v, dberovombie, 211 M ﬁ
trovids ihat: NK T 02y Mortia v, Hardy,

"A director shail perform his duties  Mich. 413, 333 N, W. 197 [1830): MdreA w
as a director, including hia dutios aa &8 Ezeters B, Do, 48 N, H, 313 (1ped): We.
membet of any comnitiew of the board  Lowmas o MeMay, 18 A, 8M (N, 1., 1880);

which he may urvlhin ood falth, Cuseidy v. Dhlhaes, PO N, Y. 808, 85 N.
ha . ;
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It .may also he relevant that the court held that the payments

themselves were not wrongful; perhaps it would have been stricter

) Dne other aspect of this problem deserveés uttention: the guestion
_ of the Hability of directors who are members of comimittees either for
uctions taken at meetings which they did not attend or for actions

- taken when they did sttend but with which they disagres. Section
35 of the. Model Act states that: :

“A director of a corporation who is present at a meeting of
ita board of directors at which action on sny:corporate matter
is taken shall be presuried to have assented to the action taken
unless his dissent shall be entered in the minutes of the meetin
‘or untess he shall file his written dissent to such action wit
the secretury of the m:etihi before the ndjournment thereof or
shall forward such dissent by registered. mail to the secretary

. -of the corpotation immediately alter the adjournment of the
- meeting. Such right to dissent shall not apply to a director who

~ voted in favor of such action.” I
Moat states have provisions similar to this one, with nine states ¥*
specifically extending the application of the section to meetings of com-

'

mittees of the board of directors, it would seem that the policy behind.

 the basic provision tould make It applieable to committee members
. ith respect to commitiee actions even in the absence of such an explicit
statutoty extension.® :

In addition, eight states® presume that directors who nre absent
from meetings assént to actions taken unless they record their dissents
within = reasonsble time after learning of the actions. Therefore,
directors in those states must make their ob{]ecﬂmﬂ' to wrongful actions
knowy, even if they swere not at the meeting where the actions were
- taken, to avoid possible Hability. : '

One final point requiring examination Is whether a committee can
bind the tion by its agt alone. Only a handful of statutes cover
this point. The Arlansas provision states that “An act or authoriza-

tion of an act by the executive committee within the authority law-

fully dele?ted to it shall be as effective for all purposes ns the act or
authorization of the directors. . . .” The North Carolina and Chio
statutes contain similar langu The Nevada statute states that:
"Any contract or conveyance atherwise lawful, made in the name of a
¢o tion whick is ruthorized or ratified by the directors, or is done
within the scope of the authority, actual or apparent, given by the
directors, binds the corporation, . . " R

Many courts have held that & commlttee can bind the corpora-
tion.®* Others have disagreed, but have held that corporations are

* Connecticut, Aaine, Michigan, New Jere  Tentiemsere. In some clreurmtuness, Sowth
sy, Xew York, Ohlo, Bouth Carollna, Ten-  Caroling hax & aimilar prumiiﬁlun.
nassesd wnd Wirconsin, o Andres v Fry, 119 Cat. 45 P B3
® Nee De Mei's Ine, v Ingull, 122 P 22 (1808); ttorer v, Filorida Sportservice, Ing.,
T8 Tth Cir., 1841): Morch v, Eosters X, 108 Bo. 2d 008 (Fila, 1991); Holdemod v.
Co., 43 %. H.'Bi5 (1882). | Nuldeman, 178 Ky. 83, 11 8, W. ¥
% Delaware, Kansas. Michigan, Neve (19iT): Oabot, Ive. v. Goa Produets Co.,
New Jersey, New York, Pennwylvania and 9 Mont. 497, 19 P. 54 878 (1933); Banker's
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bound by eatrnlurdlunry committes uotions through ratification® or
estoppel .t
It should be kept in mind thnt, whlle the committee is genenally

m»:ﬂ it cah be m %«ﬂy “to mlnofir:ﬂm’mlc’io:lhethc:l? r!dhz

mmnt..ﬁ itunull tak only a ma
‘é&unlﬂ imgﬂ :;te\ghh:hu]utg

3 W § In :ompolgd F difector: ting the majority
d wﬁi invents it with ail the powses ‘which the mtute,
m\h ﬁiﬂ &rtlﬁuw nit, may’ dlun!uhchiu zﬂmﬁty directors

. No cases sppear ln whlch thls kind ui mmuver was attempted,
bﬁt I'b pueing ﬁgulhit. mm weuld pt It

A '-, h. %ﬂoﬂ oould be
) c“;flkaf incorporation
RY !nmr: m:gitteu of -50&!"3&6! ﬂimtof‘l "‘ﬁ, become more -

T 3

and ax courts

jive enlariy ‘of deltﬂkto such com-
Loy« Mitteen to ll‘fél'ttde‘;' %féﬂtb ¥the drdinnp business of the

wWay bt 1halted in the b methec g:ﬁc:te

Diréciors: who mx; ttee may
Hiahin for wesgful et W it & mﬁmum
Vel ”_M! ; terlon which

rty o dm they: exercised the

F Lo dnﬁ ¥ ng phmni et i Hiw ows affairs. Some

ltltutq and cases state that committee actions bind the corporation
“rottiout ‘more, whilk others réqulretitification or matoppel.

1t is !ble to ule » committee to guin. oo ete control over
‘the Hﬁh@m riontbn for & majority {nterest. The cer
B ehoa s ol A oo “5"' e
] commlitees so to taflor -
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DT Nhiasidsi rf}pi——Secs. 791379 and 79-3—9f{ﬂiamﬂpp}€&h19?2 Annotated,
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el tatates,
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Hu-gas-:.secw%‘.tzs 7ias e, an‘a., m ngnda Revised
tatutes A e
New Hampshire~Secs, 294 89 and M%Nm Hmi)lhire Revised
Statutes Annogaged, 1935,
New Jersey—Secs. 14469, 14A:6-13 and 14A:6-14, New Jersey Stat-
utes Annotated.
New Mexico—Secs, 51-24-40 and 51-24-45.], New Mexico Statutes
Annotated.
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New York—Secs, 712, 717 ard 719, Business Corporation Law.
Norté C?irollnn—Secs. 85.31 and 58-32, General Statutes of North
aroling.

North Dakota—Secs, 10-19-42 and 10-1947, North Dakota Century
Code Annotated.

Ohio—Secs. 1701.63 and 1701.95, Page’s Ohio Revised Code Annotated,

Oklahoma—Title 18, Seca. 1.34, 1.36 und 1.38, Oklahoma Statutes
Annotated.

Oregon—Secs. 57,206 and 57.231, Oregon Revised Statutes,

Pennaylvanin—Title 15, Secs. 1402, 1408 and 1707, Purdon's Pennayl-
vania Statutes Annotated, :

Rhode Island-—Secs. 7-1,1-38 and 7-1.1-43, General Laws of Rhode
Island, 1956, .

South Carofina—Secs. 12-18.11, 12-18,12, 12.18.15 snd 12-18.19, Code
of Laws of South Carolina, 1962,

South Dekota—Secs. 47.5-13, 47-3-14, 47-5-20 and 47-5-2{, South

. Dakota Compiled Laws, 1967,
Tennessee—Sece. 48-B10, 4B-B13 and 48-815, Tennessee Code Annotated.
Texa rts, 2.36 and 241, Vernon's Annotated Texas Statutes, Bual-
ess Corporation Act.

Utal—Secs. 16-10-39 and 16-10-44, Utah Code Annotated, 1953,

Vermont—Title 11, Secs, 1886 and 1891, Vermont Statutes Annotated.

Virginia—Secs. 13.1-40 and 13.1-44, Code of Virginia, 1950.

Washington—Secs. 23A.08.400 and 2JA.08.450, Revised Code of Wash- -
ington Annatated.

West Virginia—Secs. 31-1-98 and 31-1-102, West Virginia Code
Annotated, _

Wisconsin—3Secs. 18036 and 18040, West's Wisconsin Statutes
Annotated,

Wyoming—Secs, 17-36.37 and 17-36.41, Wyoming Statutes, 1957
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let Supp. Memo 76483 " EXHIRIT IXVI

STATE OF CALIORMIA EDMUND G. SROWHN N, Goverser
» - hbaleadil

DEPARTMENT OF HOUSING AND' COMMUN!TY DEVELOPMENT
1807 - 13th Strest, slnmunto. CA
(918) 445-1802 -

October 6, 1976

Mr. John H. Da!buﬂr

Exacutive gy

California Law siun Mssion
Stanford Lﬁ.i ]

Stanford, CA 94305

Dear Mr. mmr
1 find myself in the awkward position of having o mlj;_p_u 0. you for being -
snits on the Comeiasion's

unebla 1o provide you with ttuely, substantive comments on the

t&ntaﬂn;, scoipmndasion relating t0 & niw nenprotit corporation law. The press
ntal N ﬂn put ‘sewral gt mm ;h,at_n hm

been uneble to dewts staff time io & cloae sc,_-'w’uf e | dation .a tlmm

that Iw:l m our ur%idr fnmt»ion '

There are t&m] l shservations, hmwr. that we wish to wake. In
- gur o of the dation, we nkgﬁ dur 1ine. mw staff
ﬁ s ﬂﬁ flsot of ﬂwir mﬁmﬁ . :::1{ mmmrg?h ‘ m”mm .
econopic developmmnt: ;&eﬁgﬂ! m% &-'?'fma’ f -
L orration of ﬁ-~~-aﬂ“£§'z‘:;’ oot Nl
organization of norprof ] s s
m% and fuportant. 1h the atess of heusing, com ‘;fw and m.m*t ﬁmdmt.
the absence oF statuterity wngendered problems 14 partment's experience
may be a useful, ¥d, ¢ '

Additionally, the concapt of the uam#um #s_‘m we BWp Nonprofit

‘corporetions mmy an volunteer h!i'! l!i’l'ﬁ_,_, - and 19 | Mt the

in tlm cirrent. cafe 1o in the it lmlﬁ iﬂlﬂa ‘such asgistance 6 be o
n:dﬂy obtatnebTe and to: tmmm benetit of the. :ﬁim&i wt are a&t'&fmd.

FinaTly, 1t 1s gur expertenc tlut mpmﬂt mmmtm -are gften viewed a5
Tess ﬂsm&ﬂﬂ_ n*? i"i.__;.;'.;i. - Undertakings than it e :_--_A.;;,l:1§d sa

W Your recewwidation. 3 'ﬁil“.”‘:I“'}'."',_"':nfa '_ --rﬁte
] 'i-.uptm o wﬂ'l hﬂa twam ‘thet ntﬂmﬁda

o conpend. your of _{_':ﬁgm t mm the courss of the regom
ough :the TegisTative: and #1411 suggast chanpes bused sn our continirtng
Hences An. '-dnﬂnn With nonprofits should that become mm»-y. Than you.

ohleis ancowntered with. mmﬂu.f}‘




7iret Supplement to  EXHIBIT LXVII

Mamorendum 76«83 491 Boynton Avenue,
C THOMAS H. BURCHAM HSIORKEXIDBAONABK, Berkeley, Calitornia 9470". ™
Attorney and Counselor at Law . (415) 549-2323

October ?-,_ 1976

Mr. John H. DeMoully

Executive Becretary

State of California

California Law Revision Commission
Btanford Law Bchool

Stanford, Califoenia 94305

Bubject: Tantative Recommendation Relating to Nonprofit

W
Dear Mr. DaMoully:

C_ 1 apologize for the delay in responding to your tentative recommen-
dation,

1 have only had an opportunity to review the drafts in some haste,
but I do concur with your basic approach of both comprehensive
nonprofit corporation law and a new division which wil! be
applicable to all corporations.

As Iread the individual provisions, it appeared they are aware of
most of the problems and had attempted to reach some solution of

tham.
if 1 can be of assistance in commenting on specific details, please
let me know.

Very truly yours, —

THB:ac

iM“l { ‘
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UNIVERSITY OF CALTWORNILA, LUS ANGELES
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SEARELYEY » DAVIS ¢« IAVINE ¢+ LOS ANGEL EX » MINERSIDE @ A DIRG « 54N FILARTRGOG Ny - : SANEA BANDARA » Sa™NTA 8 <
SUHDOT OF LAY
LU ANGELES, CALIFURNIA  gryag

October 6, 1976

John H, DeMoully

Exacutive Secretary

California Law Revisjion Commission
Stanford Law School

Stantfora, CA 943056

Dear John:

Although I have not had an opportunity to complete
& detalled review of the California Law Revision Comis-
sion's Tentative Recommendation Relating to Nonprofit
Corporstion Law, ! have reviewed Lhe general stiructure
of the proposal and many of its provieions, As vou may
be aware, I served as the draftsman for the Michigan Law
Revimion Commission in preparing the Michigan Business
Corporation Act, and I have assisted in an advimory
capacity in the initial efforts of that Commission to
develop a revimed nonprofit law for the state of Michigan,

Although the Michigan efforts have & considerable
wey to go, a Bar Committee i now in the process of
developing initial drafts, A relevance of this to the
California experience is that it was firmt thought that
the nonprofit law should be built upon the Bugminess
Corporation Law, incorporating by reference or cross
referencing where appropriate the operative provisicia
of that statute, After considerable effort, the Bar
Committee concluded that the most workable approaech vould
be to draft an entirely new statute, Although the Law
devisaion Commipsion has yet to consider the matter, 1t 1s
my impreasion that it, too, has concluded that the moet
effective way of denling with the problems of nonprofit
corporations is to give them the dignity of a peparate
statute, The likelihood is, of course, that such a
senarate act would borrow heavily from the provisions in
HMichigan's Revimed Buasiness Corporation Law,

Accordingly, expressing my own view only, I musti
agree that the approach adopted by the Carlifornia Law
Revision Commigmion appears to be the most promiming for
atructuring the new act, Moreover, I favor the approach
of adding s meparate divisinn with provisions applicable
to corporatione generally. 8uch provisions as definitionw.



John H, DeMoully -2~ October 8, 19876

corporate names, and filing provisions should not vary
from one corporate form to another. Accordingly, there
is mtatutory economy, particularly where the possibility
of future amendments is contemplated, in providing a
separate division encompassing these sections, The
alternative of duplicating identical provisions in each
of the mpplicable statutes appesrs unnecessary and lesves
open the possibility that in subsequent amendment of one
act a legislative oversight will leave the other act in
unexpected and undesirable conflict with the firast,

I have been asked by the Michigan Law Revision
Commission to review California*s proposal for the purpose
of determining whether many of itas detailed provisions
might be umable in Michigan's Revisjion. I am hopeful
that I shall be &ble to complete this review in the near
future, and I will send you a copy of my comments in the
hope that they may prove of mome value to the California
Law Revision Commission a8 well,

I am grateful to you for keeping me posted on the
developmente in this area,

Sincerely,

Sl ity is

Stanley Siegel
Professor of law

S8:mrs



First Supplament to .
“emorandum 76-83 EXHIBIT LXVIX.

FIELDS, FEHN & FEINSTEIN

ATTORKNEYSR AT LAW
SUITE 1230

iAvViNG R FIELDS yamid vENTURA BOULEV&RD

H THOMAZ FEMN ENCING, CALIFORNIA 91436
H. MITCHEELEL FEINBTEIN

ALAN AMITIN SBE- D44t

Detobher 7, 1976

John H. DeMoully

California Law Revision Commission
Stanford Law School

Etanferd, California 24305

Dgar Mr., DeMoully:

y
Please exuse my failure to repond to your letter of September 22, 1978,
as well as my lack of communication regarding the proposed Nonprofit

Law,

Upon receipt I immediately read the general approach which outlines the
new law; however, because of a disabling illness I was unable to go any
further and will not be able to proceed,

There is one comment I must make. I am sure this comment may have al-
ready been made, but if I am correct, 1t appears that the new law
incorporates within its provisions all types of nonprofit corporationu.
If from my casual reading of the preface this is correct, I must ex-
press my disapproval. The difference in the concept, formaticn,
operation, and management of a charitable nonprofit corporation as
compared, lets say, to a mutual water company or a cooperative, §8 too
divergent both as to the purpose and benefits to allow the same laws
to apply. This is amply demonstrated by the present law as it applies
generally to nonprofit corporations.

Thank you for the opportunity to examine and study the proposal. 1
intend, in some way, for my own edification, to continue to study thne

proposal and if I am able, will submit such other comments as I think
would be helpful.

Very truly yours,

FIELDS, FEHN & FEINSTEIN

Lottt

IFF/ern
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aandrandum T6-02 ExHIuly [x¥

MUSICK, PFEELER & GARRETT
ATTOHNEYS aT Law

DHE WILSHISE BOULEYARD
Livon HpRirw Lamer FRILE

NN LGB ANGELES, CALFOANA SQal7 CErEe B rass
LEMO> A QaRaL:® TELERRONE 12431 620 3327 A T
s 2-1 BN -3 | fr.-ire

Gotobher &, 1976

John H. DeMoully

Fxecutive Secretary

California Law Rewision Commission
Stanford Law School

Stanford, Californis 294305

Desy Mr. DeMoully:

We are the attarpneys foy the Callfornla Hoswital as-
soclation, the Association of Independent Califoruia Cod
leges apnd Universitiocs, and various individucl hospirtslis.
aszgociations, and noapra’it oivic and cultural osroenica-
tione. We jprave had an ouportunity o teview the Califors
Law Rewlsion Uommissgion recommendatbion releting to s naw
Nonprofit Corporaticn Law dnd spolegire for not piovidiong
you with pur comments pricr to this dete, Inttiallv, we
woitld like to comimend the Commissicen for doing an oroel!
o in preparing 3 compreheasive honprafit corpovation Daw
for uame in California. We have aniy a few obhservatlione Zhat
mey be helpful in the finel rovwieow of the recoamendatlion.

L

g !
i

{1} Tue tiew law refers to the governing booasd oo ad-
rectors vonsiatent with the corpovats lew. Many noaprofit
sorporaticons designdate their divevtors as bLrustoos. Thie
is mo in colleges and universitvies, hespleals, culturai sl
Trade agsaaciations, aad we would recomnend that prosleoon
be tneloded in the faw to pormit the wase of the torn Tovnastosn

interchangeably with that of "dlreoctar,"

t2 n page 67 of the detalied nutliipne of the reooa-
mendaticon, there is a refervnde ba certain advaniag oLy Lio-
vlsiong of special stastutes acd, In pgarricular. Coiparatizn
Code gection 10204 relastisg Fo bhe power of +he Douxd to
delegaice filnancial and investment decislon-meking cuthurs_tv

There is an indicatisn that =zuch proviejons wonrld ke dnoclnds
in the proposed nonpraflit corparatiun law; bBowever, we b 2w,
heen unable &0 determine where thia vroviglon has beep L=
cliuded.



MuSioh, PEELER & GARALTT

dobn H. DeMoul v
Fage Fwo
Ouitober £, 1976

{3} The duty of cars impoled upon directors of
mabv nonprofit corpeoraticne embodies the same atandard
as lmposed upon dlrectors of profilt-making cryporations,
However. we are concerten akbout the distisction with ro-
sprut to {the greater duty ‘mpoged upon charlitable trustees.
Thig could have a substantial adversge effzet uvon the opar-
ation nf nonprofit heospitels withian the state. We ars car-
talh that you recognize that most nonprofit hospitals oper-
atlng in the state of California attempt to, and mest hava,
gacutrrd an exempiion from income tax under the provigions
of 501l{c) {3} of the Interrnal Revenue Code, The esxemptlon
19 granted on the theory that these ovrganizations are chnarit-
able in nature. I1f trhe duty of charitabkle trustees 1ls ifmposad
upon the directeors of these corporations then we fesl that
there will ke a widespread reluctancse to perve -- particularly
ih view of the faect that in serving In such capacity most of
the directoers are not compensated. Accordingly, we would
recommend that the standerd of care for trustees for charle-
able purposes be limited tu only those activitles which re-
guire regigitretion under the Uniform Supervision of Trustaees
for Charitable Purpases Act. Sipce husgpltals ars exempt
from reglstration, thls would resclve the problem. Anotherx
meane 2% handling the problem would be to exempt from the
standard of care for charlitable trustees thaose directors
who operete a busliness entity a#s the primary function of
the corporation even though it be a charitable purpose under
the Internal Revenuoe Code.

We hope that you will take these suggestions into ron~
gelderation 1In your deliberatichs.

Very truly yoyra,
; ro
:=,1 B ) ) B f"- Lo

James E. Ludlam
Toy MUSICK, PEELER & CGARREDT

JEL: _’Ik.‘



kirsh Lopplement to
Memorsndum 76-83 EXHIBIT LXXI

TN

ROBERT L. HEWITT
ATTOANIY AT LAW
PROFRSSIONAL ARTS BUILDING

2858 'C' OLIVE HIGHWAY
OROVILLE, CALIPORNIA 93985

(915) 534-1493
October 5, 1976

Mr. J.Jhn :Il Dei’qoully‘

Exacutive 3ecretary

Lallfornlia Law Hevizi.n u:mmissijn
Stanford Law decho.l

Stanford, Calliornla 4305

Uear iir. “uully:

Thank you for your reminder ol September 22, 1976, 1 had reviewed the
enlire draft and prepered some nutes when it firet arrived, but have
not had an ppportunity until now to dlctate them,

I agree thai thers shuuld be a separately stated hon-Frofit dorpuratlon
law, as the present interrelatiounshlp of the General Uosrporation Law
and Non-Proflt Corporatilons is lmpussible to work uith Tor must Calif-
ornla Ron-Froiit Qarporatiuns,

Lot me make the Tollowlny comments o the materials as 1 recelve thamy
Fage 141 Some of the amell bon-Frofit Corporations in uUalii-
oraia have a difficult time limiting the execution . instru-
ments by senlor executive officers on behalf of ths Lun-Frofit
Corporation. I would llke 1. see some ruquirements Lhat theze
ve authorlzation in writing by resolution of the Board of
Drectors fur any executive ufficers except the president or

- chalrman of the board to enter into bdinding contractual re-
lations with third parties,
Fage 151t The .ne sversight in the existing lau. and continusad
in the pr.posed HNon-Pr it Corporation Law 1s that the term of
a director is one year, .r until & success.r is elected and
takes office. I would like i. see the new Lun-Frofit Corpora-
tion Law lnclude a provision that permlits the board .1 dlrectors
Lo terainate a Jdirector for fajlure to attend any anrual . r
regularly called mectlng during the course. of that year.
fage 211  Under existing law the presidenl and secretary pu-
slti ns may not be heiu by lhe same person, bul any two other

--1 JI1ices can be held by the same person. Small don-Frofit

Corpsrations in California generally use counter signature

”. checks and I would like to see a pruvision that the presideunt

and ireasurer poeitlons n-t be held by the same person,

Additiunally, that no imstrumentis of the corp.ratloh can be

signed by the same persun in more than une capacity.

Page 31t 1 would like to see a provislen that speclal meat-

inrs may be called by any three dlrectors whether they hold

ane~tenth of the votlng power ur loss.

Pace 631 Decause hon-Frolit lorporatlons for the most part
- provide governmental activitles, such as edudatlon or soclal
. and wel[are relief, an additl nul 199 for periqrming thie



Page 2

Mr. John H. Deiloully

California Law Hevision Cummission

soclal function aught not to be 1npaaed Jon hon~-Frofit
Corporatlons.

Page 721 1 believe that the Government Code bection 12210

aught t . be continued, with.out fee, fur won-irofit Corp-
sratl.ns as previ.usly set forth, .
Fage 501 No place in the Uode do I find the defingtion uf

- "mombex”, and this sh.uld be provided at this point as

Jectliun 5152&._ : .
Fage 1311 Section 312 sh.uld provide,'cansistant with-the

loreguing, that sach direct.r shuuld huld .ftice Muntil the

axpiration .f the term {.r which slected,  the b.ard de-
tclares a vacancy, or until a eucessor has been elected and
qualified,”

Fage 1351 3ection 5321(a} I believe should read "... slscted
by the members at the abnual meeting- of menbers."” '
Page 144t 3eetion 5336(b), In accurdance with the previous
discussion, I belleve shoild reads "[he by-Llaws may pruvide
that a quorum of direct.rs is greatsr or less than a majority,
but not less than one-third of those authorized to vote."
Fage 1631 Sectlon 5380(a) (2) should read: "“A forelgn or
another domestic Non-Profit Corporation, ¢.."

Fage 1671 Line 3, the: word'ultimately" ghould not be inserted
in there,

e 1781 Section 5#2& should have an additiocnal subsection

a% which requirés the words "non transferable membership® -
be stamped on membership certificates where approprlate, -

Page 2161 _Sactiap_jSijb) makes it mandatory that a Non -

Profit Corporation which is deemed to be “a private foundatlon”
must distribute its income..."in such a manner as not to sub-

ject 1t to tax Seectlon 4942 of the Internal Revenue Code. of

1954, I think this is misleading in that it mandates that the .
private foundatiun not viclate the Hevenue Code of 1954, and

I believe the intent oi ths Comm¥siosn would be to make it di-
rectory, rather than mandatory, 3Secundly, under thelnternal
Revenue Code of 1976, private foundations are given a different
troatment than under the Internal Revenue Code of 1954, Fer-

haps one solutlon would be to just simply lndicate as {ollows:

*.+s 85 not to unreasonably subject 1t to tax under the Inter-

nal Revenue Cods,”

_

'Ihge 2201 ° Section 5573 mandates by use of the word "shall"

that the trustee of a commun tiust fund pay periodieally divi-
dens which equal the net incoms of the trust. I believe that
inserting the words "when available” -after the word "pay" in
the second 1ine of this section would clear up any amblguliye.
Page M0r Sectlon 6411 grants specific powers to a Non-Profit

‘Corporation which, may be contrary to Federal Bankruptcy Law,

OUne suvlution would be tu insert language which would permit the

Non-Profit Corporation to duv these things, "consistani with

federal Bankruptcy Law."
Page 3841 Sectlon 6720 permits a veoluntary disvlutlon of the
lion-Profit Corporatiun by a simple majority of the membership.

Because of the academic, and social servicas provided by Non-




Page 3 :
Mr. John H, Delloully

' halifornia Law hevision Gummission

the bast 1nterest of Nsn-Profit sntities for tho VUte to -
. be three-quarters, rather than a ‘slmple majority of the '
- nmembers to begin a vuluntary dgpolutiun of the corporatlon.
- In this manner, & minirity of members, whu may wish to con-
“tinue the function, purpose, and structure of the lune
. Profit Corporation,would be able to garry uvn those activitis
without a hindrance of the m,;ority at. the i.ima. 7

“In Bpite ai the furagoing cumments, Hr. Deﬁoully, T thinh that the rec-
‘ommendations relating to the Noh-Frofit . Corporation Law are very well

done and I would be more than happy tu work with the Commission in any
capasity that you feel I might be of aume servlce. Agaln, thank you
for your reminder of September 22, 1976, and I trust that my comments

- reached the Commission befure this 15 aubmitted after the Lammisaion%

Oetober meating. ‘
very truly yaurs.  .{

Wuf.z

‘ Hobert “Lis Hewitt '

KLH/ch




