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Memorandum 76~72

Subject: Study 39.240 ~ linforcement of Judguwents (Third-Party Claims)

This uemorandum discusses the existiag third-party claims procedure
and the possible features of a new procedure to protect the rights of
third partics. kxhibit T {green pupes d4ttached hereto) is a staff draft
of a third-party claims statute based on existing law, incorporating
several important chanpges asugeated at earlier meetings. FExhibit II
{yellow pages) 1s the existing third-party claims atatute (Sections
639-639d), TIxhibit IIT {white pages) contains.an excerpt from Htkin's
California Procedure. Exhibit IV (buff papes) 18 the existing provisioas

concerning third-party undertakings to release (Sections 7i0b through
713~1/2), This wemorandum and the draft statute are essentially the

game as Memorandum 75~69, distributed last year but never considered in

detail.

EXISTING LAW

Code of Civil Procedure Section 689Y provides for the situation
where 2 third person claims title or right to possession of the prop-
erty levied upon. Section 6896 provides for the situation where a
thivd person claims a security interest in the property levied upon.
These procedures are generally parallel, but there are gome significant
differences.

Under both procedures, the third person files his claim with the
levying officer who tuen surves by certified or reglastered mall a copy
of the claim on the judguent creditor. If the creditor deoes nothing
within five daye after receipt of the claim, the property ts released.



{Section 689 may be interpreted to provide that the Five-day perlod runs
from the date of mailling, with an additional five days as provided by
Section 1013,) Under Scction 6HY, the creditor may maintain the levy
simply by poating an undertaking with the levying officer that indemni-
fies the third person For any leass caused by the levy., If the crediter
posts the undertaking, the third person nay still obtain the release of
the property by himself posting an undertaking pursuant to Sections 710b
through 713-1/2. VProcedures are also provided for objecting to the
sufficlency of the amount of the undertaking and for the justification
of sureties. ‘'hether or not any undertaking 13 posted, either the
creditor or the third person nmay petition for a hearlng to determlne
“"title to the property in question' within 15 days after the filing of
the third-party claim with the levying officer. 7The court way order the
sdle of periehables and may stay the sale, transfer, or other disposition
of the property involved pending the determination at the hearing. The
hearing is to be held within 20 days from the filinp of the petition for
the hearing unless continued. Ten day’s notice is given the levylng
officer, the creditor, and the third pergon (but not the debtor), The
third party has the burden of ptoof at the hearing. At the conclusion
of the hearing, the court wakes whatever orders it deems appropriate.

1t seews to be assumed under Section 64Y that the property belongs
elther to the debtor or to the third person; 1if the property belongs to
the tnird person it {g released froi- levy and Lf it belonpa to the
debtor the lewy is continued or the writ is relevied.

Section 689b differs somewhat. Under this procedure, the third
person claims a securlty interest in the property levied upon and the
demand is for payment of all gums due or to accrue to him under the
security agreement, plus interest to date of tender. The judgment
creditor must elther deposit the amount demanded or post an undertaking
and flle a statement contesting the existence of the third persoa’s

interest. If lLie does nelther within five days after receipt, the prop-



erty 18 relcaved from levy., "Twcre the nrigtence of the security inter-
eat is placed io Jispute, ohjectlons (o the creditor's undertakiny. nay
be wade and the deteriidnation of the validity of the sccurlty interest
i8 made at a hearing in the same wmanaer 45 under Section obi?.  Unichever
course is taken, the segured party's intereat is accelerated and pald
off (if there 18 an tntervat); ithe propetty is scld free and clear of
the third person's inierest, and the crediter 13 subropated to the thied
party's interest in the proceeds from the sale. Sec Section 6MWe. The
creditor can 1loltiate this procedure by dewading that a clain be wade;
if the smecured party makes 1o claim within 30 days after being served

with this demand, tie property is scld frec of ihe gecurity interest.

NRAFT STATUTL-~POLICY QUESTIONS

At the arch 1374 aeeting, the Unmrilaslon directed the staff to
redraft these procedurcs go that the judg ent creditor would have an
option vhether or not to pay off a secured party., This procedutre would
not affect any ripht thaet the secured party has pursuant to his apgree-
nent with the debtor te accelerate payment of the oblipation. However,
in the absence of such acceleration or full payment by the judpment
creditor, the secured party would not be paid off and the property
levied upon (the collateral) would he sold subject to the security
interest. The draft gtatute attached as Lxhiblt ! iwuplements this
decileion and also reorpanizes and combines the substance of existing law.

lowever, there sril! remain certain pelicy questions, before we get
to the issue of third-party rigats to notice and hearinpg before levy,
Assuming no change in the policy outlioed in the previous paragraph,
what amount awust the }udpument creditor pay the secured party if he
elects to pay off the entire security dnterest? That is, :wst the
judpment creditor nay tite same amount the Jdebtor would be required to
pay to cancel tie aprecment (includine, for example, prepayment penal-
ties), or may he pay some lesser amount {(for example, the outstanding

balance of the principal}?



e auspect rhat in the overwheiniap nojority of cages the security
agreement will coataia dn avcetersidon clauvse. owevaer, where accelera-
tion {s not provided or not persitted, rhe Consiission has decided to
nrovide for sale subject to the security Intereat. This raises certain
problems between kae purchaser and the secursad party. Suculd the secured
party be required to file a netice befute sale 3o that prospective
purchagers will hLinow that the property 18 to he sold subjoct to a security
intereat? Or should 1t he the purrhaser's responalbility to find out
the atate of the titiv to the proverty whers the secured party's interest
is already & matter of public recor’? Should a vecured party who has
not filed (cither vhere he could fiave cone so independent of any proceedinps
between the dehtor aud the creditor or where, supposing we provide that
the secured party must file with the lovying officer before sale 1In
order to preserve Yi. riphts {o the collateral as agoinst the pureaasar,
the secured party has falled to file notice before the sale) have an
action against the judpment creditor and/or the judg ent debtor {f he
loges his riphts in his colliateral? 7

So far as concerng thire persous penerally, under Section 689, Lf a
third-party clain lg not sade, Lhe purchaser at the sale acquires no
more than the debtor'e interest in the property. If the debtor has no
interest, the third perann can bring a separate sction for conversion or
replevin, It would be possible to put & preater obliration on third
persons to come forward and reveal thelr intevests. Vor example, the
third-party claim procedure could be mede exelusive and the purchaser's
righta supericr to thosge of the third person, leavinpg the third person
to an action agalnst the creditor or debtor. Jould this be desirable?
(It may run afcoul of the due process clause: see the discussion infra.)

txdeting law dees not deal with Joint ownersilp. Section bUJ
speaks in all or nothiny tetws, torhaps vhen s single ftem such as a
car 1is jointly owned by the Judsuent Jehtor and scne third person, the
purchaser at the execution sale hecomes a joint owner with the third
person, If this joint ownership cannot be worked out privately, preaum-

ably the owners would have to resort to partition by sale.



Sectlons bdd and 9i9h deal cnly with pergonal sroperty.  'fhere real
property is lovolved, the third perscn nmurt elither nmove to enjoin the
gale or bring an action o fuiet rtivle after sale.  Tie lack of a more
sunpary procedure has been criticizew in corresprndence to the Comds-
sion staff on the prouwnda that the thlrd person's progerty s tied up
for potentially lenpgthy perfads, vo wcu wish to bring real property
within the acope of the sumsry thivd-party «laims srocedure? On the
other hand, tihe summary procedoten for determiniop title to persounal
property have been ceiticized fer buing too informal. (See Curtis, A

Lepal Headache, ! S.D,J. L67 £1434).)

LY PROULES Ad) GTRi PARTY RIGLTS

At past Commissinn meetinwvs, the quosticn has been talsed whether a
third person has a right to notice and ¢ hearlag before property in
which he has an ioterest is levied upen., v deterudnation of this question
ig neceapary before a tnird-parey claime procedure can be floally recom-
mended, lThe following pages coutain sn aualveis of the problems in-
volved., Throuphout this discusaslon it qliouid be remembered that there
are three interrelated questions at plavy: (1) Waether existing California
procedurea are unconstitutional upder the Sniadach and Kandone line of
dectsioneg; (2) wvhetiter existine procedures are falr and teasonable, {f
they are contictutional; and (3) vha 1s lleble and under what cenditions

for a levy on a tnlrd person's property.

Common Law

Under the couwuwon lawv, the lewyiuy ofiicer was Iiable to the third
person for converslon or replevin and wan not protected by the fact that
he was operating on thae aulhority of a writ in the favor of the cred{itor
and against the debtor, If the officer releassd the property to the
third person, he would bhe [lable to the crediter if {t turned out that
he was in error. [ walifornia, Section 64 was enacted orlginally to

protect the levylns offfcer’s from these conflicting ldabilities.



Solving tve laweiag oFfidoer’s Danitiss pooblew: ohetously Joes notg
ruarantee the fairsesas or congtirerionalicy of ohe orscedure ss it has
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applicability to thin thivd party aiteecien,
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19021, the

Unfited Ltatea supreue Court bold wnoohatibtutions! sae preiondm.ent sarnish-
ment of wapes without nobice snd A0 @ppnrtunity vor 3 heerlinp prior to

the taking. The unceonstibutinael tacdon [u horas thie Jdeprivation

of the ‘enjoyment nf the ecrnoed wores  wiidch vhe court referred te as a
aspecialized form of propervy. Judrice lisrlan’s cevcurring opinion
spoke of the nead fopr poticr snd heavin “obich ave almed at esptsblieh-
inp, the valtidity, or at ceast che probablese walidizy, of the underlving
claim against the alleped debirar befors o can be deprived of his prop-
In Fuentes v. Shevin, 407 U.n, 47 159743, rhe court held rlorida's

and Pemmaylvania'’s ex parte vreiads ent renlevin nrocedurese snconutitu-

tional. The court made clear that ihe ferce of sScladach vas not to be
restricted to wapes, degplte the ceatrary dmHeatioas: ' Soladach {teelf.

The property luterest found o o cutitlcd 1o tie protectiow of the

Fourteenth Amendment was the poasesalos a4 g of o heuschosld poods

even thouph the Jebtors iscked Tull tiile o the peod and thedr clain

to continued posgesglon was ln dispars,  1he cower visted that it is

now well setiled that 2 tewporary, wmbindl deprivaciea of property ls
nonetheless a 'depriveticn’ I{n the tern of rhoe Fourfepath Anendment, ™

The court also held that the oopertusidty Sov s dater besring and damape
award could not "undo the facl vt i ar liriry fo L thet was sucject to
the ripit of procedural dus proneds hap alyveady coeutred.”  Io {is :
statement of the holdluap, the veowrt sxid tast the procedoerss were
uncongtitutional becausc ithey wovk & deprivattion of properby withous

due process of law insofasy as chey duny (e ripht it & prior cpportunity

to be heard before cliatlels ars raken from the!ls possesseor,”  {Ymphaais

added,)
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Sugpiclons abour the fervce ol Facentes (decided by & 4-3 vote, witn
Juetices Vowell and tehnguist aov participatdae) seemed to he confirmed
in Hichell v, ¥ U, drant Go., Sla o, 00p £1M%4), which upheld the
Louiglang seguestratlion {replevio)] orocedure pernitting prejudgrent
seizure of the property oan thoe ex partc application «fF the seller. The
court enphasized the fact that beth the buver and ¢he seller had an Interest
in the property and stated that e properiy inberests of both partles
should be considered when deciding on the validity of the challenpged
procedure, Tonz court found tnot tihe aellor would e most 1ifely to
protect the value of the propertv., Ir alao wated that 2 fudiciel offi-
cer deterained whether the ex poarte writ aheuld issue aud that the
debtor had an fumediate pportuoondty Lo seck the diggolution of the writ
whereupon the creditor would have to prove the erounds for 1aBuance.
The debtor could alsc file a bond to releuse the property. The court
rejected the notion that the debtor was entitled te the use and popdes-
slon of the property until all 1asues in the case wers Judiclally re-~
solved at a full adversary hearlinp. Furt'ierwore, the court noted that the
creditor had to file a bond to sever any damage or cost incurred by the
debtor because of the taking. The court found that the nature of the
imsues at stake and the probabllity of being able to uee docunentary
evidence minimized tlhe riek of abuse. Finally, the court sald that 1t
was unconvinced that the impact on the debtor of the deprivation over-
rode the interest of the creditor in protecting the value of the prop-~
erty and that even assuing a '"real impact ' the basic source of the
debtor’s tncome remained unlaupalved. litchell 5ald that Sniadach and
Fuentes "merely stand for the proposlition that a hearing must be had
before one {uy finally deprived of his pruperty and do net deal at all
with the need for a preterminpgtlon hearing wherse o full and {mmediate
poat-tetminatlon hearing Lla provided. Tw usus! vule has been '[w]here
only property riphts are invelved, mere postponcment of the judicial
enquiry 18 not a denjial of duc provess, if the opportunity piven for
ultimate judicial detcemination of llabiiity is adequate.'" (fuoting

from Phillips v. Comuwigaioner, 781 U.u. 589 (1831},)




The court seemed to retrear from Jdochel) swd take several steps

back toward Sniadach and Foentes ip Horliy teergla Finishing, Inc.

vo Dl-Chem, Inc., 419 U.5. oip (19757, which declaved unconstltutional

thie prejudpment garniabment {attachment) of a corporation’s bank account
baged on the affidavic of the credirvor, This Ueorgis procedure, like
the procedure In 'Hiichell, regqoeired the f1liog of a hond to protect the
debtor from logs or davime atid gerndttoed the debtor 1o abrain the re-
lease of tie propetrty by {iling o bomi. ‘owever, the court disapproved
the procedure hecause the writ was dessable by a court clerk (not a
Judpe) on conclusory Allepations of the plalntiff without the opportu-
nity for an ‘carly hearing.’ e court Jid not say that a hearing had
te be held hefore the writ was {ssued. it merely noted that a major
defect was the lack of the opportunity for an garly ihearing. However,
the court did make clear that, for the purposes of the 'Mie Frocess
Clause, it wae not golnp to distinguiah betwsen types of property--in
particular the wapges In Sniadach, household goods In Fuentes, and a

corperation bank account in lorth Ceorpla Finishing-~since the "proba-~

bility of irreparable intury in the latter case is sufficiently great so
that aome procedures are noecessary to guard apainst the risk of initial
ervor.” (Emphasis added.; (See also Tustice Fowell's concurring opin-
ion, statinp that tiwe "mest compelling deficiency in the Georpla proce-

dure 19 {ts fallure o provide a prompt and adequate postgaraishment

hearing. ')

Californlia Decisions

The California declsiong aise oxlhiibit (nteresting variations on

this same theme. In Randone v, Appellate Departneunt, 5 Cal.3d 536, 4H8

FP.2d 13, 96 Cal, Hptr. 709 (1971}, the californla Supreme Court declared
unconstitutional the basilc prejudgoent sttachment procedure mince 1t did
not provide for notice and an apportunity for a hearlup hefore property
ls attached, did oo striccly 'imit sucmary procedurss to extraordinacy

circunstances, and did not adeguately crempt necessities frow attach-



ment, Ueclded between Tnladech and Puentes, the Jalifornia declsion
seems to set a siricter dus process standard than dtchell and dorth
Georgie Finfehdng. 2andeae and Ziele v Pliohess, o Gal.3d 235, 4B6
Bodd 1242, 96 Cal.uper. 40 (10711 decdded » rmonth earlier, anticipated
Fuentes by reading Sniadach broadly ro apply to the Toss ot use of the
debtor's property. In tue acrnal case, ahaent cxtraordinary clrocum-
stances, the creditor's intervest in preserving a fuond for the eventual
coliection of his judgreunt was found not to be sufficlent to uphold the
ex parte procedure, lowever, in footnote [T the court lndicated some
willingness to balance the interests of the parties on a case by case
baasia: "We recognize, of courss, that bank depcsitas, by thelr very
nature, are highly mobille and chis that a peneral risk way arlde that
such assets willl be removed to avelid future execution. ‘e do not bhe-
lieve, however, that the mete potentinl aobility of an asset suffices,
in itself, to justify depriving <1l owners of the use of such property
on a general basis. Instead, In balancinp the competing laterests of
al}l parties, we believe a wore particularized showing of an actual

danger of absconding or concealing 1n the individual cage must be re-

quired.” This, of course, would still require an ex parte hearing
before levy. it i not rlear what Rindone means by a "sipnificent
interest' since it focuses oun the patential duration of the prejudgment
taking (three vears) the decision doves not discuss the constitutional
effect of the defendant’s upportunity to quesi the writ in this con-

nection as does the U, S, Supreme Courr ko {itchell and llorth Georgia

Finishing. The California court did invalidate the postattachment
exemption procedure which placed the burden on the Jebtor to seek exemp-
tion of "necessities f{ewven rhouph the Aandone’'s ank account would not

have been exempt).

In Adams v, Uepartment of cotor Vehidcldes, 10 Cal, 3 146, 520

p.2d 961, 113 Cal. Kptr. 145 (1974}, the court Invealidated the sale
provislons of the garageman’s lien law. hut uphkeld the possessory lien
ltgelf on the proundy tial the sarsasman had ddded hds labor or materials
to the car and therciore had an intevest in tt.  "To strike down the

garageman's posscosory lien would be fo elier the status gquo in faver of



an opposing clalmant; the pavasewan would ke dueprived of his posgesanry
fnterest precisely as were the Jdebiors In Shevin [Fueates] and Hlair."
In footnote !>, tue court nored: Tlupldctt i Yhevin and Glair L8 the
policy of houoring thal pogsessory ripht dctually vostzl in possession,
at least until confllcting claims of cosseasion have teen fudiclally re-

golved, Tuat poelicy ie ceonsiatenr wir the goneral pollry of the law.’

In fmpfield v, Superior Caurt, 3% Cal. App.id 1054, 103 Cal, Rptr,

375 (1973}, the court of appeal upheld the Lis protdens statute (Code
Civ., Proc. . 409 et seq.) avalnst the arpurent that 1t deprived the
property owner of a sipuificant property interest witiiout due process.

In rejectine thils challenp:, the conrt stated:

The notlee of lis pendens deew wot deprive petitioners of "neces-
sitdes of lifc" or any sipnificant property interest, Tiey nay
still use the properiy and enioy the prefice from e, [Citing
Randone at 544, fu, 4.} Concededly, the marketability of the prop-
erty say be impaired to sowe degree, but the countervailing inter-
esgt of the state {n ag orderly recording and notice system for
transactions in tresl property cakes lunperative notlce to buyers of
property of the pending cavac of action concemning that property.

In taipoze ¥, Sperl, 34 ial. App.id 80, 110 2al, Rpte, 296 (1473),

the court of appeal upheld the procedure for the postjudgment parnish-
ment of wages dpalnst the claim that notice and hesrias on the amount of

the exemption was required before levy. The court continued:

To characterlze levios of cxecutdlon as a "taking” is non-
productive. thout doubt, o levy of oxecutlon involves a taking"
in the sense thai the debtor ie deprived of an {nterest 1in gsomething
of value agelnst his will., The focus, bowever, sust be on the
“"process' and here the question is simple: 1s it consistent with
dug process to reguire the Jjudy wat debtor te apply for and prove
the ripght to an exemption after seivure, rather than to {naist that
the creditor prove in a pre-selzure hearing that arpuably exempt
property 13 subject to levy?

The court concluded that the former proceduare is conslatent with due
process since wapge exenptions are a wmatter of legislative choice”

rather than counstitutionally protected rights such as freedom of speech

— 1 =



and [1]t is emivently reasceable te nlace the hurden of applying for
and provinpr that wapces are excempt on the Jlebtor, whoe knows best what is
‘necesgsary for the use’ of his famlly. . . . Surely he is in a better
position to prove lids need oy the warnisbed waces, than the creditor is
to disprove it. It should be notad, howaver, that t.ails lopgic would not
apply to exemptions whicl by statute are automatically exempt, apparent-
Ly the court beileves that it ia for the Lorislature to determine which
exenptions are automatic and which wust claimed., The Californla Supreme
Court denied a hearinp In laipoza (Drc. 5, 1973},

Similarly, in TPhillips v. Bartholomie, 46 Cal, App.3d Y46, 121 Cal.

“ptr, 56 (1975}, the court of appeal rejrcted the contention that tihe
Judgment debtor wiaa entitled te a hearing to determlne whether the
debtor's cnecking account was exempt before it was levied upon, In this
case the noney was derived from Soclal Scourlty, AFDC, county welfare,
and veteran's benefits--all of which atre not subject to execution., The
court followed Haipora by holding that it is reascnable to require the
debtor to clail: the exewptions.

Finally, in lp re larviape of Crockshanke, 41 Cal. App.3d 473, .16
Cal. Rptr. 10 (1374}, the court of appeal answered a constitutional
challenge to the issuance of a wrlt ¢f cxecution to enforce court-

ordered child support by stating breoadly that the

Snmiadach~dandonce rationale is inapplicable teo a Californla writ of

execution.

Suiadach and Kandone, velving upan the preposition that no
person way be deprive:d of a substantial property right, including
the right of famsediste possesslon, without due process of law,
require notice to tie debter and & hearinp as a prerequisite to the
issuance of a writ of attachment ¢r sarnighment esxcept {n special
clreugatances. The hearing st prima facle establish an ohliga-~

tion and its nonpayrent. In the situation of a writ of execution,




the judpisent upon whish v iz fgaued egrablishes the oblication of
the debtor.  Tho Judpeen: Lizelf was tepdorod in g procecdlnr in
vhtien the debbor has an epperiandty te e hward.,  In the situatlon
of a wrilt of oxeecution, toe dubtor is arforded geple lepal protec-
tlon o the lseue of paymesl alnce Code of Uivll Procedure Section
075 pives bim the rigat to insint uyson 4 satlsfaction of Judgnent
heing Elled and tecocdesd on the reglster of actions as he makes his
payment, . . . Moo owrlt of execution can 1gsue on a gatisfled judg-~
ment.

Mypelliant seeke to avodd the dnevitable couscquencea of the
Californic statutory scheme by darpuing that in spme clircuastances
equitable conslderations qay prevent the enforcement of a valld
unpald judgwent. The argpament fsils afnce the bonfadach-landone
rule reguires only o prima facie and not conclusive showinp as &
prervequisite to the fseuaunce of a3 writ., "Hiile evquitable conaldera-
tiong may be pertincat In 4 notilon to guash a writ of execution,
the possiblifty that they may exlst does not detract from the
requisite prisa focle case,

Due Process Riphts of Third J'ersons

The decisivns just reviewed bear oualvy obliguely on the question
whether the existing <alifornia levy procedures and third-party claim
procedure are constitutlonal. e have found sio decisions that discuss
the constitutionality of auch procedires In the light of Snladach and
Randone. The most whvliowvs ddatingulshlng featurc of .ost of the leading
cases just discussed ip that fhey fnvolved prejudprent remedies apainat
a defendant--we are primarily concerned srith postiudgrent procedures to
protect the interests of third persons. If the plaintiff in these
prejudgment cases shows the proebable valldiiy of his clainm apainst the
defendant bLefore levy, he poes a long wav toward satisfying the constitu-
tional requirements. dat probable wslidity of the cladm Ls of no con-
cern afrer judpnent and is never of concern so far as third persons are
concerned, 1o the case of tldrd persons, the lssue is the respective
intetrests of the debtor and third person in che property sought to be
levied upon. f course, this same isguc exists pricr to judgment, but
none of the cases reviewed supre consldered it, probablv becauge it was
eclipaed by the probable validity idssue, In any event, it {s eleuentary
that the creditor cannot apply the property of the third person to the

satiafaction of the debtor's oblipation,

12



Congldexed in terms of come sweeyinp afabereata in Puentes aad
Handene, 1t would appear tiat the Jevy apid third-party claim procedures
are drnconstituclonal aince properiy fs taken without prior setice and an
opportunity for a hearing., flowever, there are brosd ststements 1n

Hitchell, -aipoza, and .wrrlage of Crooksbanks that support the present

scheme contemplating postlevy determipation of interegts in propertcy
levied upon.

The problem becomes more complex as we attempt to apply the con-
sticutional principles to the variocus factual pltuations that mey arise
where a judpment creditor seeke to entorce hls money judpent by a writ
of execution. Tanpible personal property zought to be levied upon may
be in the possession of the creditor or the levyinp officer, the debtor,
a third person having neo interest therein, or a third person claiming an
interest. (Intanpible personal propetty i{e by {ts very nature not go
mobile aince the statutes assipn a situs fFor thr purpuse of levy). The
location of the property 13 @ useful starring point since we may rely on
the hoary presumption that possession of personal property hy a debtor
indicates ownership. (See 'dliey v, Scanncll, 12 Cal., 73 (1059} Adams

v. Uepartment of liotor Vehicles, supra- and the sdage possession is

nine-tentus of the law' or “possession Is a pood title where no better title
appeats.") [Relying on  this presduption, it would be permissible to
levy on property in the hands of the debtur without any prior hearinp on
fts ownership. Where property is in the hands of the creditor, he
should be in a popition to know rhe nature of its title. ‘“There property
ia 1n the hands of a third perscn, utnder pur levy procedures, the thired
person does not have to relinguish possession of the property 1f he
claima an Interest {a it. Istanpibles iovied upon by notice to the
obligor present nc problem where the thicd person owes oney only to the
debtor since he can protect hia intcrests when served with notlce.

This simple scheme Ie complicated by several thinpe: First, owner-

ship of property ay be mixed so that propsrty io the possesaion of the

debtor i1s owned in part by semeone olge, property in the possession of
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tite third person way belong eanly cavrtly toe tue debeoe, amd, worast of all, property
helonping jointly to tiv debtar and the third persen -ay be dn the fogséssion of
"fourtly poreon’ (o, a0 jeduat oafe duooadt boxy. Sisilar problems also
arise where an oblipnr owes woney beth to the debter and another third
person (e.y., jolnt bank account}. Second, property owned entirely by
one pergon may be in the possession of another {e.fp., poods on consign-
nwent), Taird, recording systers (c.p,, security intereets), repistra-
tion of ownership (e.g., motor vehicles). and cbvious labels of owner~
slilp affixed to items of property (e.g., leased office equipment) ralse
the problen of actual or presumed knowledpe on the part of the judg ent
creditor of the third person's interest. Fourth, existing law permits
levy in situations where, despite possession or recorded title indicat-
ing otherwise, the debtor's interest in the property is asserted by the
creditor. Similar problems cccur with repard to fraudulent tranafers
and tranefera of property sublect to an attachment or Judg.aent llen,

The creditor is {nterested In satisfving his judgment without
further delay. Hence, he seeks to levy on property which he believes is
the debtor's or in which the debtor has an iaterest as quickly as pos-
gible, Frequently, whare g creditor has some doubt as to tne nature of
the title to the property, he may prefer to levy first and ask questions
later even though this may leave him open to an action for wrongful
execution, (There is a resasort to an undeviaking uader current law only
where a bank account or safe deposit kox ant wholly {n the name of the
judgment debtor is levied upei; this differs from attachment where there
is alwayse an undertakinp to which elther tihe defendant or a third person
may resort for wrongful attachment Jdansges,) Crudliors probably prefer to
let third partles rafse questions of tivle after levy rather than be required
to deterodne title before levy, 0t is alas fruc in this sltnaticn, as
in the exemption procedure upbeld 1in islgora and PLillips, that the
facts are known best by the :febtor and third persou. <onsequently, the
creditor would prefer to rely on the presunption that possession lodicates

title where the property ls in the hands of the debtor,
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The third person fs Iatervesgied in protectiop his vights in any
property thet the crediter micht seek to anply to the szatiafaction of
his judg.eot againgt the debior. «f courge, 1f preperty iz aold, the
third person Jdoesg not lose lle Intevest, hut he would still prefer to avoid
the cast and trouble of later provine his title and riaking the loss or
deterioration of the properry. The third perscn would probably prefer
that the creditor be forced to act more carefully in levylng on property in
order to awvold situations where the thitd person has to make a claim,
Hence, the third person would prefer that the creditor have the burden
of showing, at a prelevy hearinp that the property belongs to the debtor
or at least that there 1s a probablility tuat the property is the debt-
or'a. The third person'’s interest in a prelevy deterrination of title
{or 4t least notice and a rigit teo a prowpt hearing) 1s more constitu~
tionally sipgnificant where he depends upon its uee by the debtor or his
own uge for his Ilncome and where the levy laterfer=s with the third
pergon's use or possession.

The debtor 1s interested in having the judgment satisfied with as
little burden, expense, and disruption as possihle and with the most
efficlent application of his property. The debtor will want to have an
opportunity to show that property 1s hiz where 1t 18 claimed by the
third person. DBut the debtor wiill also want to avold the costs involved
in a procedure requiring a prelevy hearing to deternine title. Where
the property is jointly owned or where the debtor’s property 1s subject
to a securlty lnterest, the debior has an interest 1n seeing that his
interest i{n the proparty is applied to the satisfaction of the judp.ent,
even 1f thias puts a burden on the joint owner or szecured party.

The preceding discussion Indicates three major alternatives:

1. Contipue existing procedure. Tuia altornastive agswses that, all

i

things consldered, exlsting levy and third party claims precedures are
congtitutional, failr, and practical. It permits the creditor to lewvy
on property he can find, deaplte indications that it belongs te s third

person and in the sxtrewme case where the creditor is claiming by his
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levy that the property is the dehtor’s despite the fact that Lt is
reglatered in tie nawe of avother pureon and in bds possesaion or under
his control. 7Tuis alternative reldies on the assu pticon that wost cred-
itors will aveld levyios on property where there is gubstantial doubt
that it 18 the debtor's or that the debtor hae some interest in it.
Reliance 1s placed on lilablility for wroagful execution to inhibit
improper levies and on the sumiary procsedure avallable to third parties
to prove their Interest in properiy levied upon. 'This approach finds

gupport iu liitchell, ‘lorth Georgia Vindshing, #digoza, Pidlilips, and

Umpfield., The restraint of the creditor's 1fablility for a wrongful
levy could be increased by requiring an undertakiup in every case aa a
conditlon to iasuance of a writ to cover liablilty to any petson whose
property is wrongfully ievied upon. If the creditor has doubts about
the property and cannot get o satisfactory ﬂnﬁéer from the debtor or the
tlidrd person, he nay proceed by way of sn exardnation of the third
person and the debtor or, where the third person claims an interest
adverse to the debtor, by 8 creditor’s sult. iMere property ig jointly
owned, it iz assumed that the debtor's interest in seeing that his
property goes toward tne setlsfaction of the judg-ent and the creditor's

interest in ceollecting the debtor’s property interest outwelgh the third

- person’s interest in avelding the inconvenlence of a levy on the prop-
P ¥ prop

ierty or of having to make a claim. HMelther the levy or the sale de-

' privea the third person of his dnterest. In rost cases levy does not

deprive the third person of une since {f the property is in the debtor's
possesdion the thilrd person is net using dt, 1f it is in the third
person's possesaion he can rerain possession, and Lf it 1s a bank ac-
count or safe deposit box or othier property in the possessicn or under
control of some ' fourth person’ the creditor pives an undertaking to

compensate the third person fur damagses caused by the taking. In any

" event the third petdon has an carly opportunity to seelk a hearing or to

- release the property from levy by piving a bond,

~bip-



2. Prelevy eariog in cvery cagse. Thls alternative assumes that

any levy 193 g taving wilthin tlie vurview of the lue process clauvse and
that the constitutlon ccguires a prelevy hearing to ake at teast a
prelimlnary deterwination of ticle. o heariag held on notlce in every
cage would be burdensome and impractlcal; an ow parte hearing should
suffice in most casea, This alternative is aupported by some peneral
statements 1n Fuentes and dandonc, Of course, Lf only an ex parte
hearfug is held, the third person‘s property could still be levied upon
where the creditot does not have gufficient information or 1s unacrupu=
lous. usor is a noticed hearin); 8 complete protection because the notice
may not reach the third person, the persons notified way not appear, and
the persons who say have ap Intercat 1n property vay nobt be kunown to the
creditor. # more fleaible approach would be to pive the court euthority
to decide whether the writ may be lssuesd after an ex parte hearing or
only after a noticed hearing. This alternative could also be supple~
mented by the requirement tiat the crediter give an undertaking in every
case to cover damages {or any wrongful levy Lhat may occur.

3. Prelevy hearinp only where reason to helleve third person las

interest or where inmterest is repistered or recorded in third person'’s

name. This alternative recopnizes tho lepracticslity of having a pre-
levy hearing in every cese but also anticlpates that there may be a due
proceas objection to a procedures permitting the creditor to use the
force of the sptate to levy on property where there la reason to believe
that a third person has an interest {o the property, dhuys, thle alter-
native preserves the traditional presunptlon that property in the poases-
slon of the debtor 1s ivls but malkee clear that the presw.ption 1a caslly
rebutted by a reason to believe otherwise or reglstered or recotrded
ownerahip in anciher. 1t would aiso have tie effect of putting the
initial burden oo the creditor te show the cxtent of the debtor's Inter-
edt in the property. For example, in the case of a jolnt bank account,

the creditor would liave bto show at an ex parte or noticed liearing the



extent of the debter's Intersst. it way be objected that the creditor
will not be ablc to show at an ex parte hearing the interesat of the
debtor In the account or the property in the gafe Jdeposit box, leading
to the necessity vl a notiged hwedriog with norice sent to the joint
account holder, This in curn woulo pevafc tlte debtor the third person
to transfer the funds before the hearlar.  The cuourt could be piven
duthority te grant a restraininop order to protoct the property from
transfer or dissipation In appropriate clreu stancea, but it should be
noted that this wvould require an additlonal ex parte hearlny before the
noticed hearirp. An automatlc restraininpg order would, in certain
cases, defeat the purpose of the bearine procedure since the third
person would be prevented frow using his property {c.;., a bank account}
just as 1f 1t had been levied upon in the first place. 'The staff be-
lieves that this alterpnative becones needlesslf cotiplex 1f a hearing on
notice 18 required in every case where there i8 reason to belleve a
third perdgon has an lotcrest. Like the other alternatives, this could
be combined with a2 provision reguiring the creditor to plve an under-

taking indemmifying talrd persons.

Conclusion

The ataff generally favors the cxisting procedure with a few
modificatlons, if the Comuisaslon thinke they are necessary, along the
1ines of those sugrested 1n the thivd alternative Just discussed. {In
addition, related chanpes should be vade, such as refioing the procedure
for levy on depoeit asccounta ag that only a certain awount less than the
entire account could be levied wpun.} Thle procedure would have the
following features:

{1) Ao ex parte hearlng before the court and notice of levy to the
third pereon (cr, it the court so erdari, 2 heariop on notice) would he

required in the following apecial cages:



(a) Vhere the creditor seeks to levy upon property [including
real property?] that Is recorded or reglstered 1o the name of a
third person but is claipmed by the creditor to he property of the
debtor to some extent.

{o) Vhere the sreditor svehs to levy upon property that is no
lonpger owned by the debtor, but was subject to an attschment lien
{or judpment lien?] prior to belug trangferred.

(c) Where thc creditor secks to levy upon property that the
craditor believes or has reason to belleve 1s Jointly owned by the
debtor and some third person but is in the possession or under the
coutrol of some other third peracn 5;5;; vaik account, safe de-
poait box),

(2) Where the creditor seeks to levy upoa property in the debtor's
poagession or under his control that the creditor believes or has reascn
to belleve i8s jointly owned by the debtor and some third person or is
gubject to a lien or security interest, the credltor muat pive notice of
the levy toe the third person promptly after levy. Tbils affords the
third person the opportunity for an "carly” hearing, but no hearing is
required because the third person's possession or use of the property is
probably not Leinp disturbedl,

(3} In any other sltuation where the property 18 in the debtor's
possession or under his control, the creditor would be able to levy on
such property without any prior hearing, This principle 1s based on
the presumption that property in the debtor's possesalon 18 his and that
if £t 48 not, the taking is de winimue insofar aw the third pergon 1ia
concerned,

{4} In any otiter gituation where the property 1s in the possession
or under the control of a third perscn, the creditor would be able to
levy on such property without any prior heariup. This 18 based on the

aggumption that the third person can look out for his own dinterests in

such casesa. (This fourth principle could be made paramount over exceptions

(a) and (b) under the first principle.)
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The creditor could be required by statute or by the court to pilve 4t
undertaking lndemnifying third persons In every case or In any case
where an applicatioen to the court {5 required.

The recommended scheme wlll best Elt into the chapter on levy pro-
cedurea which will be drawn chiefly from the Attachment Law; it does nof
logically fit into the third~party claims chapter. Hence, if the Com=~
migsion approves these procedures as outlined, or in some reviged form,

they will be lncorporated inte the ievy chapter when it 1s drafted.

Respectfully suhmitted,

Stan G. Ulrich
Steff Counsel



Memorandun 76-72

FXHIBIT 1

[Draft of 5 706.010-706.440
Third-Party Claims Frocedures]

CHAPTER ¢. THIRD-PARTY CLAI:S; UNDERTAKINGS

Atdicle 1. f“Seneral Provisions

4% 706.010, Application of definitions; definitions

706,310, {(a} Unless the provision or context.otherwise requifeé,
the definitions provided in this section govern the construction of this
chapter.h“ o - : | |

(b) "Secured party" means a person nolding a nerfected nonpossessory
security iInterest under .livision 9 (commencing with Section 2101) of the
Commercial Code.

(¢} "Third person’ includes both an unsecured third persdﬁ and a

secured party,

Comment. Section 706,011 defines certain terms as they are used in
this chapter. Tiae definition of 'secured party  as one holding a perfected
security interest reflects the substitution of secured transactions for
the former security devices of conditional sales and chattel mortgages
referred to in former Section 689b. See Cou. Code 3% 1201(37), 9101’E£
seq. '

Tne general term ‘third parson’ reflects the use in this article of
the same procedures by both secured and unsecured third persons. Formerly,
unsecured third persons made thelr claims under one section (former Sec-
tion 689} and secured parties made their claims under another (former

Section &89b),



405591

g 706,520, Liability of levying officer

706.920. The levving officer is not liable for damages to the
judguent creditor or to any third person for any action taken in accord-

ance with the provisions of this chapter.

Comment, Section 706.020 is based on the second sentence of the
sixth paragraph of former Section 589 and the third sentence of subdivi-

sion (2) of foruwer Section 689b,

Jote, We have preserved this section here in this form as a tempo-
rary measure, UWe have gsome doubt whether the provision is necessary
and, if it 1s, we may suggest that it be peneralized so tiwat it applies
througnout this title.

405592

L 706.u30. General provisions relating to undertaking

706,030, The provisions of Article 1 (coumencing with Section
48Y.010) of Chapter 9 of Title 6.5 apply to any undertaking rciven or

sought to be given under this chapter.

Comment. Section 706.030 incorporates by reference the general

provisions relating to undertakings in attachment procezdings,

404973 ..

iy 706,040, Third=-party claiums

706.04), ‘there a warrant {s issued by the State of "alifornia, or
a department or agency thereof, pursuant to Section 1785 of the Unemploy--
ment Insurance Code or Sectiom 6776, 7831, 9001, 10l::, 15906, 26191,

30341, or 32305 of the Revenue and Taxation Code, for the collection of
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a tax ligbility owed to the state, a departrent or agency thereof, the
procedures provided by tihids chapter are applicable to third-party claims.
and the proceedings provided ma& be held by the superior court of the
county, or ﬁity and county, in which the property levied upon is located.

Commeat. Section 716.040 continues the substance of former Section

ad9d.

405593

Article 2, Third-Party Claias

+ 706,110, ﬁannef of making third-party claims

?OB;LIQ; @Vthird person.may elain an iqterest in any nersomal
property levied upon under a writ of exccution by serving upon the
1ev§ingwufficer a verified written clain, together with a copy thereof,
whichlecntains all qf the folluwing;

fa) A description of the iaterest claimed including a statement of -
the facts upon waich the interest is based.

,{b);A‘stétéménﬁ of the reasonable value of the intereét claimed or,
in the case of #_security interest, a stdteméﬁt,qf the total amount due
to the éecuréd péfﬁy untdler the sécurjﬁy agréemeﬁt with interest‘:ﬁ_date
of tender.

(c)tfhe"anrgsé of the third pe:séu in this state to which?ngpidé‘

may be mailed.



Comment. Section 706.110 1s based on part of the first paragraph
of former saction 689 aml the first sentence of subdivision (1) of
former Section 08Yb. Section 7U6.1170 permits any person claiming an
interest in the personél property levied upon te use the procedure
provided by tials chapter. Under former Section 589 the claimant had to

show title and right to possessicn. 3ee Palmguist v. Palmquist. 225

Cal. opp.#d 749, 39 Cal, Rptr. 871 (1364)(attaching creditor could not
use third party claim procedurc).

Section 7u6,110 uses the terminolooy relating to secured transac-
tions which has replaced terms such as chattel mortgase and conditional
sale, MYence, "seller or mortgasee  in former Section 889b(2) is now
"secured party." See Section 7U0.0L19; Com. Code .. 1201(37}, 9101 et
seq. Subdivision (b) requires the secured party to state in his claim
the total amount due whereas subdivision {¢) of forer Section 639b
called for a statement of amounts due or to accrue under the contract or
wortgage. This change reflects the policy that the secured rparty should
be able to claim only what is due, not what is to accrue., liowever, if
the security asreement contaiss an acceleration clause wvhich comes into
effect when levy occurs, the entire arount will be due under this sectiomn.
See also Scetion 706.150(h} and Comnent.

Jote. inder existing law and this redraft the creditor has the
option of either giving an undertaling or a cash deposit to maintain the
levy. It has been suggested that the cash deposit is unfair to the
third person since in effect it forces him to sell his interest. For
now we have continued this relationship between the parties since the
third person does not have to accept the deposit 1f he never makes a
claim under rhis procedure {inless he receives a dewand for a claim
under article @) and in any event the third person may release the
property from levy Ly giving an undertaking under Article 5. It could
be provided that the third person nay “state in his claia that he will
not accept a cash deposit under Section 706, :40--this would force the
creditor to permit release of the property or to give an undertaking but

would not permit the forced sale of the third person’s interest uader
Szction 706.140.



405594

¥ 706,120, demand to judpwent creditor for undertaking or deposit

S 706,120, (a) Hot later tnan five days after service wpon him of
the claim provided in Section 706.!'13%, the levying officer ail to the
judpment creditor both of the following.

(1) A copy of the third-party claim,

© {2} A demand for either the amount of the value of the interest
claimed pius interest due to the uate of tender or an undertalking as
provided in Section 706,170,

{b) The officer may send the demand notwithstanding any defect, in-
formality, or insufficiency of such claimn.

Comment. Subdivision {a) of Section Y06,120 continues portions of
the first paragraphxof former Sectiom (139 and subdivision (3) of former
Section 68Yb. See also Comuent to Section 706,110, Tae alternative of
siving an undertaking or making a deposit found in subdivision {3} of.
former Section ©89b is continued and expanded to apnly to all third-
party claims. The creditor iay, of course, deposit money in lieu of an
undertaking pursuant ‘to Section 19%4a.

Subdivision () continues the substance of the first sentence of

the sixth paragraph of foruer Section 649 and the second sentence of

subdivision (2} of former Section GA3h.

405595

§ 706.130. Judguwent creditor’s undertaking or deposit; release of levy

706,130, (a) “ot later than 1% déys after a demand is sent pur—l
suant to Section FUG, 120, the judgent creditor shall deposit the

amount- demanded. or file an undertaliing pursuant to Section 706,170, 7



{») [f the judgment creditor has uot complizd with subdivision (a)
within 10 days after the levying otfficer sends the demand under Section
FO6.1200, the levyinyg officer shall release the property unless otherwise
ordered by the court pursuant to Scerion 700,250,

Comment, Section 705,130 continues the substance of a portion of
the first paracraph of former Section oY and subdivision (4) of for-er
Section &39b, However, Sectian 706.1.J increases the time within which
the judgment creditor must either give an undertaking or make a deposit
from five to 10 days.

405594

v 706.140. Payment to third person

706,143, {a) Within five days after the levyving officer ruceives
any deposit under Sectlon 7U5.13D, he shall tender or pay it to the
third person. 1If the Jepusit is made by check, the levyinp officer
shall be allowed a reasonable time for the check to clear,

(b) If the tender is accepted, itne entire interest of the third
person in the properiy levied upon for which payment is :ade shall nass
to the judgment creditor waking the payment.

{c; If the render is rafused, the amount therzof shall be denosited
with the county treasurer, payable te the order of the third person.

Comment. Section 700.140 is based on subdivislons (5)-(7) of
former Section o8Y9h; however, this section now permits the judpment
creditor to acquire the Interest of beth an unsecured tinird person as
well as a secured party. If the third person does not want to gell his
interest in the property to the judgrent creditor, he nay give an under-

taking to release the propertv pursuvant to article 3 {(commencing with

Section 708,410, See Section 706.150,



405597

§ 706,150, 2elay of sale until deposit or undertaking; interest of
-third person in property sold. ...

706,150, (a) If a third-party claim is maue pursuant to section
?ﬂﬁ.liO prior to salé ﬁnder execution, the property described in the
claim shall oot be sold without the written copsent of the tnird person
until a payment or deposit covering the third-party eclainm 1s .a.de pur-
suant to subdivision (b} or ic) of Section 706,140 or the undertaking
provided by: section 76,170 is given. after such paysent or deposit is
made or undertaking is given, tbe officer shall execute the writ in the
manner provided by law unless the third nperson givés an undertakinﬁ to
release the propefty as:provided i article 5 {com encing with Section
10b,419). ?roperty‘éhall be sold free of all liens or claims of the
third.person for which a.péyment oT ﬂeposit is made or unéertéking'is
iven, | |
kbj.If nd taird~-party claim is :ade pursuanc to Section 706;;LD
prior to saié under éxeCUtibu, tﬂe property sold remains'éubject to the
intefeét of any'third person.except as otherﬁise providéd'by !rticle‘&
(commeﬁciﬁg with éection TDG.EIU}f

Uonnent . éubdivision {a) of Section 0. 150 is based on the sev-
entin paragrapint of former Sectioir 649 and paris of subdivisions (3} and
{9) of former Section “uvh, Sut see Scction 706,240, The last senterce
of subdivision {a) makes clear that property is seold free of all liens

or claims for which a paynent or deposit is ade or undertalkiag is

oiven. iowever, whetre the interest of a secured narty has not fully



accrued~-e.r., where therc is no acceleration clause in the security
agreement and, hence, the interest is not paid off completely--hus
interest in the collateral will continue. foreover, a third person need
not generally press hiz clajm im.ediately if he does not choose to.
Subdivision (b} makes clear that, if no claim is presented before sale,
the property is sold subject to the chird person’s interest unless tae
judgment creditor haz resorted to the article 4 procedure. See Section

706,310 et seq.

405548

s 106,100, Disposition of released property when judg ent debtor cannot
be found

736,100, ‘Men property is released sither because the judorent
creditor fails to rake a deposit or furnish and maintain a sufficient
undertakirv;, or because the third person provides a sufficient under-
taling pursuant to article 5 {commencing with Section /26.410) a;d the
levving officer is unable to find the judz ent debtor to deliver the__
property to hinm, the levyinp officer shall notify the judg ent debtor in
writing at his last known address. 1f the iudgment debtor fails to

demand tne property from the levyiny officer within 1J days thereafter,

the levying officer shall deliver the property to the third person,

Comnent. Section 700.161 coutinues the substance of forier Section

u89,.3.
405599

€ 706,170, Judgment creditor's vndertaking; reliance
on registered ounershin

706,170,  (a) Where the judgent creditor provides an undertaking

in respouse to tie demand made nursuvant to Section 706, (20, the under-
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taking shall be wade in faver of the third person in an amount equal to

double the value of the interest claimed by such third person unless the

third person agrees in writing to a lesser amount and shall iodemnify
the third person against any loss, iiability, damdges, costs, and attor-
ney's fees by reason of such levy or its enforcement.

{k) ten the preperty levied upoa 1s reguired by -law to be regis-
tered or recorded in tie name of the owner and it appears that at the
time of the levy the judgnrent debtor was the registered or record owner
of such property and the judeuent creditor caused tue levy ‘to be uade
and maintaineéd id cood faith and ia reliance upoun such registered or
recorded ownership, there shall be no liability on the undertakine to
the third person by the judgrent creiditor, his sureties, or the levying

officer for the levy 1tself.

Comment. Sectién ?Oﬁ.i?ﬂ‘continues and combines the nrovisions re-
sarding unﬂertakings Ey the creditor under the first and second para-
gréﬁhs of former Sectign 569 and subdivision (4} of former Zection 689b.
It shéuld be noted that, wﬁeré Ievyrhas'been made upon a good faith
reliaﬁte ubdn the fegistered or recﬁrded ownership, there is no liabii—
ity for the levy; but, after the third person makes a proper claim, his.
interest must be recornized and a failure o deal properly with such
interest rav result in liabilicv to him, Forlﬁroﬁisiuns'relating fd
undertakings generadlly, see Section 706,230, Tug Jjudg.ent creditor is
not required by this section as he was under forner Zection 689b (0) to,
claim that the 'sales contract or . ortgare is void or invalid” as a

condition of giving the undertaking.



405600

Article 3. ‘Yaearing on Taird-Party Claios

§ 795,210, Application for hearing; jurisdiction, stay

706,410, (a) wot later than 15 days after ths delivery of the
third-party claim to tane levying officer, whetlier or not an undertaking
iz given or a denosit is rade pursuant to Fection 704,10, eicher the
judement creditor or the third person may request a htearinp in the courc
from which the vrit issued to determine the i.roper disposition of the .
property that is the subject of the clain.

{h} The court from which the vrit issued has original jurisdiction
and shall set the matter for hearing within 2.0 days froa the filing of
the request. The court may contlnue the atter for good cavese shown.

Comment. Sabdivision (a) of Scction 7046.Z2190 continues the sub—
stance of the first two sentences of the eighth parapraph of former
Section 089 and the first two sentences of subdivision {10} of forwer
Section 3Yb. Subdivision (b) continues the substance of the third and
fifth sentences of the eiplith paragraph of former Section 482 and the
secoqd_and fourch sentences of subdivision (lU)Aof for..er Szction 689b,
405601

3 706,220, otice of nearing

106.220. ot less than 10 days before the day set for the hearing,
the court clerk shall wail nctice of the time and vlace of the =igaring
to the judgment creditor, the levying officgr, the Fudgent debtof, aﬁd
the third person. The notice shall state that the purpose of the
hearing is to determine the proper disposition of the property which is

the suhject of the third-party claim.

=14



Loament. Section 700,220 is based on the substance of rhe fourth
seatence of the eighth paragraph of dection 559, See also the secoad
sentence of subdivision'(id) of former Hection H39b. Saction ?D@.iiﬂ,'
however, provides for notice by ~ail, “ze Section 702,150 (wacner of
service). . 3y requiring notice to be sent to the judpment debtor, this
section avolds tihe problem of .aisapplication of funds that could occur

under former law. See Tuhin v. Barasch, 273 Cal, sop.id 835, o0 Cal.

wptr, 337 (1969).

4050602

L 76,230, Pleadings: burden of proof; dismissal

706.230. {a) The levying officer suall file the third—ﬁarty claim
delivered to him under Seccicn ?06.110 witﬁ thé cdurt. The thifd—party
clain constitutes tae pleading of the third person. subject to the powér
of the court to permit an amendmeat in the interest of justice. The
claim snall be deemed controverted hy tue:judgment creditor.

(b) Whenever the request for théfﬁearing is made by the third
person, neither the request nor the proceedings pursuant thercto may be
dismigsed witiwout :tie consent of the jadpment creditor.

{c) Ar tihe heér{nﬂ, the th#rd narson has‘the burﬂéh of ﬁf@of'as tb
the a;gure and éxtent ﬁf hié interest. | |

Coumment. Subdivision (a)} continues the substance of the eleven;h__l
sentencs of the eishth paragrapi of former Section 089, Subdivision (b)
continues the substance of the sixth sentence of that paragraph. Sab- -
division {(c¢) continues the substance of the tenth sertence of that

parapraph. See also the second sentence of subdivision (17} of former

Section 6GH9L,

-11-
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4 706,240, 5Sale of perishable property; stay of execution

706, 240, (a) dorwithstanding Section 700.154, the court for good
cause shown by the judgment crediicor, tie judpment debtor, or the third
persbn on ex parte application or if the court so ovders, on application
by noticed motion:

(1} ilay order the sale of any porishable property held by the
levying officer. The proceeds of such sale shall be deposited with tuae
court until the proceedinys under tais article are concluded.

(2) llay stay the release of the property or stay any sale under
execution or resprain any transfer or ather disposition of the wroperty
involved until these or other proceedings are concluded,

(b} The orders made pursuant to subdivision (a} may be modified or
vacated by thoe court at any time prior to the termination of such pro-
ceedings upon sucil terms as may be just.

Comment. Section 706.24'} continues the substance of tne seventh,
elahtisi, and ninth sentences of the eighth paragraph of former Section
639, See also the second sentence of subdivision (1J) of former Section
CREIR
405604

v 700,259, Jury trial

706.250. [dotningz in this article shall be construed to denrive
any person of the right to a jury trial im any case vhere, by the Con~
stitution, suca right is given, but a jury trial shall be waived in any

such case in 2 klke wanner as 1n the erial of an action.]



Comment. Sccrion 706,251 i1s substantively identical to the twelftn
sentence of the eighth paragrapn of forner Section 0s%, See also the

second sentence of subdivision (10} of former Section /5890,

~ote. The staff thinks this section is unnecessary,

405605

5 70u.2b60, isposition of property after hearing

JU6.200. At the conclusion of the hearing, the court shall deter-
nire: the daterests of the parties and shail order such disposition of
the property, ami the proceeds of any property, as it deems proper. Tae
order is conclusive heeveen the parties to the sroceeding.

Comnment. Section 7G¢, 460 continues the substance of the fourteenth
and fifteeath sentences of tie eizhth parasraph of former Section (439
and tae tnird sefitence of subdivision (iY) of former Section &39b,  Of
course, the proper disposition depends on the interests deterrmined at
the heariap. For exasple, if tne third person is found to be the sole
owner he would be entitled to sossession; 1if the third person has a
lien, he would normally ‘be entitled to-a share of:the proceeds of szale. -
40354172

§ 706,279, Tindings

706.270. o findings are required in any proceedings under this
article.

Comment. Secricn 7U0e.274 continues the rule under the thirteenth
sentence of the elghth naraprach of former Section 089, See also the

secomd sentence of subdivision (10) of former Section #LY.

~13-
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v 706,250, Anveal

776,280,  aAn appeal may be taken from any judsment determining tne
interests of the parties under Section 704.2630 in the manner provided

for appeals from the court in wiilch the 2roceeding is had.

Coament . Section 705,240 continues the rule under the seventeenth

seatence of the eighth parapraph of former Section 639,

405414

y F06.29i0. Lelevy: additional writs

7do.294,  Ef property;has been releaéed pursudant to Sectioﬁ ?06.150
and the final judgoent is in favor oif the judgment creditor, the levying
officer upon recejpt of.iustructious from the judement creditor shall
levy apain upon the property if the writ under wiica the original levy
was made is still in bis nands; orvr, if the writ has beer returned,
anotner writ may be issued on which the levyin. officer may levy upon

the property.

Comment. Section 74&.290 continues the substance of the sixteentn

seatence of the eighth parasraph of former 3ection 53% and the fifth

sentence of subdivision (10) of former Section 639b.

453415

Article 4., Jud:ment Credicor's %emand

for Third-Farty Claim

3 706.310. Judgnent creditor's. demand for third-party claim

706,310, {a) Upon treceipt of the judgrment creditor’s written
request, the levying officer shall serve ou any third person o written
demand that the third person make a claim as provided in lection 7404.110.

14—



(>) If the third perscen does not serve a third-arty clain within
30 days after the service of the Jemam!, the third person shall be
deemed to nave waived any interest he mav have ia the property levied

upolt.

Comment. Section 7U6.313 is based on a nrocedurt provided under
subdivision (3) of fprmer Section >3%b by wnich a judgment creditor may.
deman: that a tuird person file his claim or wilve any interest in the
prcperty-levied upoﬁ. It should be noted that this is a‘completé‘ﬁaiver
of any interest. The third person must claim his interest in the prop-
erty even though it is contingent or, in the case of a security in-
terest, tuere are ne awounts currently due. Subdivision {(a) clarifies
prior law by providing tiiat the levylns officer serves the deand for A
third-party'claimrpursuaht to tie judguent creditor's reguest; under

former law, it was unclear how the procedure was instigated.
4Us4le

y 700.320, Service of demand for claim

MNe.320. The demand for a third-party claim shall be personaily
served in the manaer provided for the service of summons and complaint
by Article 3 (commencing with Scction 415.10) of Chapter 4 of Title 5. .
[The demand way be served by the levying officer or for hiw by any other
levying officer whose office is cleser to the place of service. The
fees and mileaze of the. latter shall be paid out of the prepaid fees in
the possession of the levying officer.]

Comment. Section 706,320 makes clear that the demand for a tﬁird;
party claim must be served in the same manner as a sumnons and cemplaiat.

[Tae second aud third sentences of thils sectlon centinue the substance

of the second sentence of subdivision (&) of former Section 659h.]

15
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405417

Article 5. Thdrd-Farty Undertaking

to =olease Froperty

v 700,410, Third-party undertaiking to obtain release of property

706.41U. Where personal property has been levied upon under a writ
issued on a judprent for the payment of money, anv third person may give
an undértaking, as provided in Section ?Oﬂ.ﬂZﬂﬁ“Fo obtain the rzalease of
the personal property described in the undertaking.frowm the lienm and

levy of execution.

Comment. Section 706.410 continues the substance of .foraer Section
T1lob, Alchough Section 7Ju.41J does not specifically require that the
third person be a claimant to the property, sucii 1s the practical result
since, 1if it 15 determined that the judcrent debtor has any interest in
the property levied upon, the taird person and ais suretics will be
liable to the judpment creditor for the value of such interest. Sze

Section 706.420,

405413

5 706,423, ‘Contents of undertaking

706,420, (a) The undertawxing piven pursuant to Section NG 4107
shall be in aa amount equal to the lesser of tune following:

(1)”D0u51e the value of the ﬁroperty levied upon.

(2) Double the amount for which the execution was levied.

(3) The amount agreed to iz writing by tie judgrent creditor.

{b) Trne undertaklng shall provide that, if the judpment dabtor is
finally adjudged-to tave nad an interest fn the property levied uvqn,.
the third persoa shall pay in satisfaction of the judpient oa whica
cxecution was issued a sum equal to the value of the judgwent debror's

interest.



Comuwent. Sectiow 706.420 is Lased on former Szction 710c.

405419

s 706,430, Tiling of underiaking

700,433, Toe third person shall file the undertaking given pur-
suant to Section 706,417 in the action and with the court from which the
writ under which levy was made was issued. The chird person shall serve
rotice of tine filin~ of the undertakinz on the judpment creditor and the
levying officer.

Comment, Section 706.430 continues tne substance of former Section
1L,

Jdote. Should the judgaent dekbtor receive notice of the under-
taking?

405422

7 706,440, elease by levying offjicer

JU06,440, Unless otherwise ordereld by the court in which the under-
taking given pursuant to Section 706,410 Is filed, 10 days after receipt
of the notice of the filing of the undertaring the levyingy officer shall
release the personal property described in the undertaking from the lien
and levy of execution in the manner provided by Sectiom 4%3.5065.

Comment. Section 706.44% is bhased on ¢ portion of the seventh

paragrapn of former Section 5H9,
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© good and sufficient sureics, in 2 sum equal to double the value of the property levied upon.

Memorandum 76-72

FXEIBTT I
{Cede Civ. Proc. §§ 68y.6804)

pmnui,mthepmmmwhm&mthawntrmwithmﬂudlnsﬂumm
by such officer, wade by registered or certified il within five. ;
with such verified claim, gives such officer un undertaking executed by

Mum;mﬂumﬂetnfavordmmaﬂmmmmhm:ﬂpmm

hn.!nhﬂhs  damages, costs and counsel fess, by reason of such levy or such seizing, taking,

" the regisiered or record owner of such property and the plaintiff, or the person in whose favor

the writ runs, caussd the levy to be made and maintained in good faith, and in reliance upon
such registered or record ownership, there shall be no liability thereunder to the third person
oy the plaintiff, or the person in whose favor the writ runs, or his surc:ies. or the levying
officer. -

. Exceptions to the sufficiency of the sureties and their justification may be had and taken in
the same manner ag upon an undertaking on sttachment. If they, or others in their place, fail
10 justify ot the time and place appointed, such officer must release the property and the levy;.
provided, nowever, that if no exception is taken within five days after notice of receipt -f the
undertaking, the third person shall be decmed 10 have waived any and all objections to the
sufficienicy of the suretics.

1f objection be made to such undertakiag, by %uch third person, on the ground that the
smount thereof is not sufficieny, or if for any reason it becomes necessary to ascertain the
value of the property involved, the property iavolved may be appraised by one or more
disinterested persons, appointed for that parpose by the court in which the action is pending
or from which the ‘writ issued, or by a judge thereof, or the court or judge may direct a
henring (o defermiae the value of such property.

If, upon such sppraisal or hesring, the court or judge finds that the undertaking given is
not sulficient an order shall be made Axing the amount of such undertaking, and within five
days thereafter an undertaking in the amount 50 fixed may be given in the same form and
m:nndmﬂtﬂwmd‘muahewm :

The oficer making the jevy may demand and exact the undertaking hetein provided for
notwithsu.ndnu any defect, informality or insufficiency of the verified claim delivered to him.
Such officer shalt not be lieble for damages to any such third person for the levy upon, or the
collection, taking, keeping or sale of such property if no claim is delivered a8 herein provided,
oor, in say event, ahall such officer be liable for the levy upon, or the fiolding, release or

" ather dispogition of such property in accordance with the provisions of this section.

X such undertaking be given, the levy shell continue and such officer shall retsin any

 property in kis possasion for the purposes of the lovy under the writ: provided, however, that

if e upderiaking be given under the provisions of Secdon 710b of this code, such. praperty

.and the levy shall be relessed.

Wavuﬂdthirdmclummdeﬁvaedmtheoﬁwasheranprowde:i,upm
lewy of execution or attachment (whether any undertaking hereinabove mentioned be given of
Bt} the plaintiff, or the person In whose favor the writ runs, the third party claimant, or any
oue or more joint third party claimasts, shail be entitled to » hearing in the court in which
ﬂnuﬂm is pending or from which the writ issued for the purpose of determining title to the

'W‘l’ n guesiion. Such hearing mnst be granted by the seid court upan petition therefor,

which most be fled within 15 days after the delivery of the third party claim to the officer.
Such hearing must be had within 2G days from the filing of such petition, unless continued as

‘horein provided. Ten days’ notice of such hexring must be given to the officer, to the plaintiff

ar thepa‘ann in whose favor the writ runs, and to the 1hird party claimant, or their attomeys,
whigh notice must specify thar the hearing is for the purpose of determining title to the

_property i guestioni provided, tha) no such notice need to be given to the party filing the

i F  chrgpiar
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petition. The court may continue the hesring bevond the said 20-day period, but good causé
most be shown for sny such coutinuance. Whenever the petition [ur euch hearing iz filed by
the ihird perty cleimant, ¢r by sny oue or more joint third party claimants, neither suck
pedition nor procesdings pursuant thereto may be dismissed withost consent of the plainiiff or
the person in whose favor the writ runs. The court may order the ssle of soy perishablé
property held by sach officer and direct the disposition of the proceeds of such sale. The couré
may, by order, stay execution sale, or forbid a transfer or other disposition of the property
involved, until the proceedings for the determination of such title can be commenced and
prosecuted to termination, and may require, as a condition of such order, such bond as the
court may deem necessury. Such orders may be modified or vasated by the ]ud granting thif
sme, ot by the court in whick the procecding is pending, at any tiroe prioe 3; termipation. ...
of such proceedings, upon such terms as mnay be jast. Is:th:hmu;hﬂdfwthepurpnnof

determining title, the !hn'd party claimant shall have the burden of the proof. The third party

- claim defivered to the officer shall be filed by him with the court and shall ponatitute the

pleading of such third party claitnant, subject to the power of the court to permit an
amendment in the interest of justice, and it shall be deemed controvertad by the plaintiff or
other person in whose fuvor the writ runs. Nothing hercin contained shali be construed to

" deprive anybody of the right to a Jury trial in any case where, by the Constitution, such right

hgwm,butuuryuﬂshlﬂbewuvedmmymhmmlnk:mnnetumthemﬂofin
action. Noﬁndmg:ﬂuﬂbereqmredmanyprocwdmymderthbmﬁon At the conclosion
of the hearing the court shall give judgment determining the title to the property in question,

which shall be conclusive a8 1o the right of the plaintiff, or othier person in whose favor the

writ runs, 1o have said property levied upon, taken, or held. by the officer snd to mhjoctmd.
property to payment or other satisfaction of his judgment, o such judgment the court may
make all propar orders for the disposition of such property or the proceeds thereof, If the
property or levy shall have been released by the officer for want of an undertaking, asd fnal

. judgment shall go for the plainttf or other person in whose favor the writ rugs, the officer
! shsll retake or levy upon the property on such writ if the writ is still i his hands, or if the

wntahaﬁhavebeenretumed,moﬂwwmmybemuedonw}mhtheaﬁoetmgyukeor

 otherwise levy upon such property. An appea! lies from any judgment determining title under

this section, such appeal to be taken in the manner provided for appeals from the oourt in
which such proceeding is had. [1872; 1891.ch 32 § 1; 1907 ci 360 § 4; 1925 ch 466 § 1; 1929
ch 341 § 1; 1933 ch 744 § 135; 1935 ch 722 § i5; 1937 ch 577 § 1; 1951 ch 1737 § 107; 1957
ch 422 § 1; 1961 ch 322 § 1.] GaF' Jur 2d Ariach § 74, Bonds § 5, a’&b 13, 34 23 43,
Cost § 36, Decl R §623 35, Exec §§ 157, 161; Cal Practice i 18270, 44:25, 31:67, 36:60,

56:301 ot seq, 56:310 at seq, 56:320 et seq., 229:1, H1Z:29; Witkia H il 450

1487, 1597, 1614, 1615, 1867, 3252, 3399 3468 463, 3470, AT, 4TL U3, 34?2 3‘?6;

3477, 3478, 3479, 3480, 3481, 3482, 3601,

§ 689.5, [&MWMMMNMJW msactmm«
6896 of this cods a claim has been fited a5 to property levied on and the plaintil has failed-to
Furnish or maintain a sufficient undertaking to suthorize the levying . offlber to continke 10
hold the property and such officer is unable to find. the defendant to deliver.the property, the
levying officers shall notify the defendant in writing at his last known address, and i’ within
ten {10) days therenfier the Jevying officer is unsble to locate the defendsmt be must retum
the property to the party filing the third party claim. {1941 ch ({11 § % 1947 ch 721 § I;
1953 ch 1796 § 1.} Caf Jur 2d Exec § 133; Col Practice § 56:307. Witkin Procedure 24 pp
3472, 3477,

§ 689 Mﬁnmimudmmmmmaﬂmmm&

| Personal property in posscssion of the buyer under as executory agreement of sale mnd

property on which there is a chattel mortgage may be taken under aitachment or execution
issued at the suit of & creditor of the buyer or morigagor, notwithstanding any provision in
the agreement or mortgage for default or forfeiture it case of levy or change of possession.
{i921 ch 292 § 1; 1945 ch 1311 § §; 1953 ch 1796 § 2.] & Cat Jur 3d Automodiles § 525 Cal

. Jur 2d Chat Mig § 51, Fxec §§ 63, 77, Sec Tran § 75 Cal Fractice §§ 56.36, 56:60; Witkin

Procedure p 1614, Summary p 684,




§68%b. [Levy on vebicle or vessel wader contract for purchase or snbject to morigage:
' Prqctdurs.}_(l} Where the property levied upon is u vehicle or a vessel required fo 2:
. Tegistered with the Departiment of Motor Vehicles, the officer shali forthwith determine from
; such department the name und address of the lagal owner of the vehicle or vesael and shali
notify any such legal owner who is not aiso the registered owner of such vehicle or vessel of
i the levy by registered mail or certified mail or personal service,

(2) A seiler or mortgagee may file with the officer Jevying on personal property a verified
_ wristen claim, together with & copy thereof, containing u detailed statement of the sales
' contract or morigage and the total amount of sums or to accrue 1o him uader the
~ contract 0r mortgage, above setoffs, with interest to date of tender, and also stating therein
; his address within this state Sor the purpose of permitting service by mail upon him of any
i notice in connection with said claim. The officer making the levy may demand and exact the
| payment or underisking herein provided for, notwithstanding any defect, informality or
insufficiency of the verified claim delivered to him.

{1) Within five days sfter being served with such verified claim the oficer levying on such
" property must make demand by regisiered mail or certified mail on the plaintiff or his
- attorney for the amount of the claimed debt and interest due to date of tender or the delivery

to the officer of an undertaking and statement as hercinafter provided, which demand shall
" include the copy of such claim,

{4) Within five days after receipt by the plaintiff or his attorney of much officer’s demand
the plaintiff shall deposit with the officer the smount of such debt and interest or deliver the
‘undertaking and statement hereinafter provided, or the levying officer must release the

- (%) Within five days aRer receipt by him of such deposit the officer must pay or tender
- same to the slller or morigagee; provided, that should such deposit be made by check the
oficer shall be-allowed a ressonable tima for check to clear.

_ (6) If the tender is sccepted,
property levied upon shall pass to the party to the action making the payment.

(7} X the tender is vefused, the amount thereof shall be deposited with the county treaswrer,
to

order of the selier or morigages.

(8) Until' such paymwat or ‘deposit covering such claim is made, or the undertaking and
statemarnt bertin p ‘deliverad to the oficer, the property cannot be sold under the levy,
but when made (s abo in caserthe selfer or mortgugee fails to render his claim within 30
days aftar the parsonal service upon him of 8 written demand therefor, which service must be
sttested by the certificate of the serving officer, flled before the sale with the papers of the
.action wherein the attachment or emecution was issued), then the officer must retain the

and, cilve of a1 txecution sell it in the manner provided by law, free of ail
e

g

property, end, in, the an
Hens or claims of the seller or mortgagee. Soch written demand of the Jevying officer may by
sorved by him, or for him by amy sheriff, marshai, or constsbie whose office is closer to the

piace of servios, and whose feos and mileage sball be paid out of the prepaid fees in the
the-levring officor.

(9) When sn sttachment or execution creditor presents to the officer, within the time
the offcer's demend, » verifind sistement that the sales contracs or morigage i
void or invalid for the reasons specified therein, snd delivers to the officer » good and
suflicient undertaking in double the amount of the indebtedness claimed by the seller o
mortgagee or double the value of the personal property as the officer may determine and
require, the officer shall retsin the property and in case of mn execution sell it in the mannes
provided by law, Free of all Liens or claims of the seller or mortgagee.

The undertaking shall be made to the seller or mortgagee and shall indemnify him for the
taking of the propisy against loes, lbility, damages, costs and counse! fees. Exceptions i
thndicimcyahhﬁw»mdthdrjmﬁﬁuﬁonmyb:hﬁmdukmmthcsame!mamnm
" a8 upen an undertaking on attachment. . o )

if swch undertaking be given, such officer shall not he lisble for damages to any suck
claionant for the taking, keeping, or sale of such property in accordance with the provisions of
this code. - , ’

(10) Whenever s verified claim herein is delivered to the officer as herein provided, npor
levy of execution or sttachment (whether any underiaking hereinabove menticned be given o
not), the plaintiff, or the person in whose favor the writ runs, the ciaimant, or any ome o
more such joint clsimants, shall be entitled to a hearing in the court in which the action i
pending or from which the writ issued for the purpose of determining the validity of suck
sales contract or chatial mortgage. Such hearing may be had and taken, and stay of executior
or other order made in the same manner as on third party claims under Section 689 of this

*_...:«-—.i

all right, title, and interest’ of the scller or mortgagee in thi



- .eode. At the conclusion of.the hearing the court shall give judgment determining the validity

. of the claim under the sales contract or chattel mortgage which shall be conclusive between
. the claimant and the pluintiff, or other person in whose favor the writ runs. The court in

~which the action is pending, or which issued such wnt.shailhaveonsmalmmdwnmm-ll
' proceedings under this section.

If the property shall have been relcased by the officer for want of an undertaking .or
payment, and finsl judgment shafl go for the plaintiff or other person in whose favor the writ
runs, the officer shall retake the property on such writ, if the writ shall still be in his hands,
or if the writ shall have been returned, another writ may be issued on which the officer may
take such property. [1921 ch 292 §2; 1925 ch 64 § 1; 1945 ch 1311 §2; 1947 ch T20 § 1; 1949
ch 373 §1; 1951 ch 1073 §1; 1953 ch {796 § 3; 1955 ch 1401 § 3; 1959 cha 1147 § 1, 1460
811961 ch 1194 §1; 1963 ch 1120 § 1; 15 Ex Sess 1966 ch 61 §1; 1970 ch 1428 §1.] 8 Cn.
- Jur 3d Avtomobiles § 525 Cul Jur 2d Appes! § 36, Auto § 444, Chat Mg §6 39, 51, 38, Exex
. §#63 77, 94 Sec Tran §75 Sher §105 Cal Practice §§ 18:127, 36.80, 56:301; mx
Procedure dep 1614, 3476, 3477, 3478, 3479, 3480; Summary p 654,

§ 689¢, [AMMMdm]mmmmMuwﬂm
process the officer must apply the proceeds of the sale as follows:
; 1’I‘othempammﬁofthempaﬁdmtheuﬂumthemmmmdqoﬁndwhh
" order, with interest from the date of such payment or deposit.
’ Imm:fmy,lnhkemwnmwmwmwm“w
_in other cases. {1921 ch 292 § 3; tmchmu]wmzdmtmfasmﬁn
108, 174; Cal Practice §§ 56:60, 56:102; Witkin Procedure 2d p 1614, 3479,

§ 6894, mmmmummmwtmmmmmum
liability.] In chses in which a warrant or notice of levy is issued by the State of Californis, o
& department or mgency thereof, pursuant to Section 1735 or 1783 of the U
Insurance Code, or Section 6776, 7881, 9001, 10111, 18906, 26191, 30341 or 32365 of th
RcvmmandTmﬁmCode,forth:mﬂechonofmlhuhtymmnHSme.:
department or agency thereof, 8 hesring, for the purpose of determining title to the propert:
in question as provided in Section 685 of this code, may be beid by the superior court of th
county, or city and county, in which the property levied upon is located. [1933 ch 1796 § 3
1959 ch 594 § 5; 1961 ch?2§3 ch 1029 §1; lﬂlch&ﬂil]@!!w:d&mﬁﬁ&&

Fractice § 56:303; Witkin Hwedymzdpwﬂ
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Memorandum 76-72

EXHBIT IIX

{5 B. Witkin, California Procedure, Enforcement
of Judgment §§ 104-115 (2d ed. IGTIJ.T

4

(h)‘ Third Party Olaim.
{1) [§104] Nature and Scope of Proceeding.

C.C.P. 689 provides for a special proceeding, summary in charae-
ter, tncidental to the main action, to determine iitle or right to poeses-
sion of personal properiy held by an officer under attachment (C.C.P.
540; see Provisional Remedies, §215), execution (C.C.P. 689; see
supra, §71), claim and delivery proceedings (C.C.P. 519; see Provs-
sional” Remedres, £35), or a warrand for taz lizhility owed to the state
or a. state ageney (C.C.P. 689d; see nupra, §2),

The proceeding came originally {rom the Practica Act, but con-

. tinuous revision has completely changed its character. The numerouns

amendments make it necessury to sorntinize the older cases with great
eare to avoid serious misconceptions, (See generally, on the history
and natore of the proceeding, First Nat. Bank v. Kinslow (1937) 8
C.2d 339, 65 P.2d 796; Duncan v, Superior Court (1930) 104 C.A, 218,
285 P, 732; Arena v. Bank of Italy (1924) 194 C. 195, 228 P. 441;
Cory v. Cooper (1931} 117 C.A. 405, 4 P.2d 581 ; Peterson v. Groesbeck
(1937} 20 C.A.2d Supp. 753, 64 P.2d 495 [court may determine title
agginst third party claimant who is debior's trustee in bankruptey];
MeCoy v, Justice's Court (19236) 23 C.A.2d 99, 71 P.2d 1115 [remedy
available though debtor has transferred property to another]; Re-
tatlers Credit Assn. ©. Superior Court (1937) 19 (LA 2d 457, 65 P.2d
937 -1if main action transferred by order changing venue, incidental
proceeding on third party clairt likewise trangferable]l: Nat. 4uio.

Tns. Co. v, Fratics (1941) 46 C.AL2d 431, 115 P.2d 997 ; Rubin v. Barasch

(1968) 275 C.A.24 835, 834, 80 C.R. 337, infra, §107 [purpose is to
give quick remedy where levy by mistake, and to protect officer]; 9
So. (‘al. L. Rev. 348, 11 So. Cal. L. Rev. 16; C.E.B., Rem. Unsec. Cred.,
p. 263 ot seq.; C.E.B., Debt Cellection Practice, p. 520 6t seq.; 7 Cal
Practice 577 ot seq.; 9 Am.Jur. P.P. Forms (Rev. ed.) 893 et seq.)
This summiary proceeding permiis a siranger to the litigation to
have hiz cleim of title determined. It is thus distinguishable from
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C.C.P. 720, under which the judgwnent creditor may maintein an action
against a third person who slaims an interest in the debtor's property.
(Retailers’ Credit Assn, v. Superior Court, supra; see infra, §143.)
It is also entirely different from the remedy of release of the property
on bond, nnder C.C.P. 7i0b, without determination of litie. (See
infra, §114.) There are itwo imporiant limitations on the seope of the
proceeding under C.C.P. 689;

{1) By its nature and by express provisiou it is limited to per-
sonal property. In First Nat, Bank v. Kinslow, supra, 8 C.2d 345, the
court pointed out that the remedy of a claimant where real property
is sold under execution for another’s debt is an action to guiel title
against the purchaser. The claimant loses nothing by the execution
sale itself, for the purchaser only acquires the interest of the judgment
debtor, and possession does not change until the period of redemption
ends. (Seo also Yokohama Specie Bank v, Kitasahi (1941) 47 C.A.2d
98, 117 P.2d 398.}

(2) The claimant must have title angd right to possession; a mere
attaching creditor cannot make the claim. (Posimguist v. Palmguist
(1964) 228 C.A.2d 789, 793, 3% C.R. BRT1.)

: It was formerly held that the remedy was limited to cleims of
personal property capable of manual delivery, and was unavailable
where the lovy of attachment or execufion was or intangibles by the
gorwishmeni prooess. (Baenk of America v. Riggs (1940} 39 C.A.2d
679, 684, 104 P.2d 125; Buallagh v. Williams (1942) 50 C.A.2d 308,
122 P.2d 919 [corporate stock}; Sunset Realty Co. v. Dadmun (1939)
3¢ C.A.2d Supp. 733, 88 P.2d 947.) This rule was abrogated by a
1957 smendmént to C.C.P. 688, which makes the procedure available
whers the levy is on “tangible or intangible personal property . . .
whether or not it be in the actual possession of the levying officer.”

{(2) Procedure.
(sa) [§105] Verifled Claim.

The third party makes & writlen claim to the property, verified
by himeelf or his agent, setting out its ressonable value and kis title
and fight to possession. (C.C.P. 689; see C.E.B., Rem. Unsec. Cred.,
p. 264; C.E.B, Debt Collection Practice, p. 530; 7 Cal Prackice 580; 9
Am.Jur. P.P. Forms (Rev. 2d.) 834 et weq.) The original claim and
a copy are delwered to the levying officer. (C.C.P. 689.)

No technical form is required, and a claim in the form of an
affidavit will be sufficient. (McCaffey Canning Co. v, Bank of America
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{1930) 109 C.A, 415, 420, 295 P. 45 [“Such a claim, however, is not a
pleading, and may frequenily bave to be drawn by persons unfamiliar
with legal jargon . . . in such matters technical niceties sbould
not overshadow the rights of a claimant {o legal possession”} ; Duncan
v. Standard Acc. Ins. Co. (1934) 1 C.2d 385, 388, 85 P.2d 523.)

Service on the levying officer may apparently be made at any
time before he has sold the property or has otkerwise placed himself
in a position where it is impossible to deliver the property to the
claimant or obtain an indemnity bond from the creditor. (Natiowal
Bank v. Finn {1927) 8t C.A. 317, 337, 253 P. 757.)

(bb) [§108] Bond To Prevent Releass.

On delivery of the verified claim to the levying officer (asupra,
§105) he must release the property and the lsvy unless the attaching
or exesution ereditor, on demand, furnishes an undertaking to prevent
release. (C.C.P. 689; see C.E.B. Rem. Unsee. Cred., p. 266; C.E.B,,
Debt Colleotion Practice, p. 532; 7 Cal Practice 582 et seq.; 3 Am.Jur.

P.P. Forme (Rev. ed.) 907.) The procedure is as follows:

(1) The officer, within 5 days after being served with the verifiad
claim, makes a written demand by registered or certified mail on such
oreditor (i.e., “the plaintiff, or the person in whose favor the writ
rung”), {For form of demand, see C.E.B., Rem, Unsee. Cred., p. 368;
T Cal Practice 584; 9 Am.Jur. P.P. Forms (Rev. ed.) 907,)

This provision is strictly construsd to require & “written demand”
in the ordinaTy meaning of “a command or suthoritative request in
written form'; a simple notification of e third party claim is insuffi-
cient. Thug, in Johnston v. Cunningham (1970) 12 C.A.34 123, 127,
90 C.R. 487, the constable mailed & vopy of the claim to an attaching
creditor’s attorney, with a covering letter informing the attorney
that she was “herehy served” with the eclaim. Later the constable
telephoned the asttorney and asked if her client was going to furnish
an undertaking, and she replied that none would be furnished becaunse
no written demand had been made. The trial judge made a finding
of substantial compliance with C.C.P. 682 and ordered release of the
attachment. Held, reversed; the theory of substantial “bompliance
would abrogate an express statutory provision and give a muusterml
officer discretion to deviate from its requirements.

The officer may demand the undertaking (and therefore release
the property if it is not given) “notwithstanding any defect, informal-
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ity or wmsufficiency of the verified claim delivered to him.” (C.C.P.
689.) This last provision, enacted in 1925 and revised in 1929, changed
the former law which made the officer’s right to demand a bond
dependent upon a substantial compliance with the formal requirenments
of the statufe. {See Arenc v, Bank of laly (1924) 194 C. 145, 228
P. 441; Cory v. Cooper (1931} 117 C.A. 495, 502, 4 P.2d 581.)

(2) The creditor, within 5 days after such demand, gives the
undertaking. It is in double the value of the property, with two
sureties, and runs in favor of the third party cloimant, indemnifying
him against loss, liability, damages, costs and counsel fees by reason
of acts of the levymg officer. (For form of undertaking, see C.E.B.,
Rem. Unsec. Cred., p. 267; C.E.B.,, Debt Collection Practice, p. 533;
7 Cal Practice 586; 9 Am. Jm' P.PF. Forms {Rev. ed.) 909; on deposit
in lien of bond, see Provistonal Remedies, §4.) However, there is no
liability on the undertaking whers the property “is required by law
‘to be registered or recorded in the name of the owner and it appears
that at the time of the levy the defendant or judgment debtor was the
registered or record owner,” and the levy was made in good faith in
reliance on such registered or record ownership.

Bureties may be compelled to justify as in an undertekiog on
attachment; but if no exception is taken within 5 days after notice of
receipt of the undertaking, objections to thern are waived. If ohjec-
~ tion is raised to the gamount, or the value of the property is disputed,
the oourt may appoint appraisers or hold a hearing, and, if it finds
the amount insufficient, & new undertaking may be given in 5 days.

(8) When an undertaking is given, the officer must hold the
property under the levy, unless it is released by undertaking under

C.CP. 710b (infra, §114). If he nevertheless releases the property, he -

“is liable to the eredxtor (Cowsert v. Stewart {1925) 72 C.A. 253, 236
P. 940.)

{4) 11 the undertaking i not given, the officer must release “the
property axd the levy” (i.e, must give up possession of tangible
property and relesse a garnishwent of intengible property), and
deliver tangible property to the defendant. But if the officer is nnable
:to find the defendant after 10 days® written notice to his last known
addrese, he must return the property to the third party claimant,
(CC.P. 689.5.) ) -
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(co) [§107] MHearing.

Delivery of the third party claim to tbe officer (supra, §105) en-
titles any of the following parties to a hearing to determine title to
the property: “the plaintiff, or the person in whose favor the writ
runs, the third party claimant, or any one or more joint third party
claimants.” The right exists regardless of whether or not an under-
taking to obtain release (supra, §106) has been given. (C.C.P. 689;
see C.E.B., Rem. Unsec. Cred,, p. 269; C.E.B., Debt Uolleetmn Prac-
tice, p. 534; T Cal Practice 586 et seq.)

The procedure is set forth in C.C.P. 689 as follows:

(1) A petition must be filed by one of puch parties in the conrt
in whkish the notion is pending or from which the writ issued, within
15 days after delivery of the claim to the officer. (See Ballagh v.
Willioms (1942) 50 C.A.2d 303, 122 P.2d 919 [time held jurisdietional] ;
for form of petition, see C.E.B.,, Rem. Unsec. Cred., p. 270; C.E.B.,
Debt Collection Praetiee, p. 535; 7 Cal Practice 589; 9 Am.Jur. P.P.
Forms {Rev. ed.) 802.}

{2) The hearing must be had within 20 days from filing of the
petition, unless continued by the court for good caunse. Notics of
hearing (10 days) must be given to the officer, creditor, and third party
claimant, or their attorneys {(except to the party filing the petition).
The notice must specify that the hearing is to determine title. (See
Rubin v. Barasch (1968) 275 C.A.2d 835, 837, 80 C.R, 337 [no notice
to debtor reqmred] )

Prior to 1961 there was some reason to believe that a third party
claimant, by dismissing his petition on the eleventh day, could defeat
the plaintiff’s right to a hearing (kearing musi be had within 20
days, and on 10 days' notice). A 1961 amendment protected the plain-
tiff by the following added provision: *Whenever the petition for
such hearing 1s filed by the third party claimant, or by any one or
more joint third party claimants, neither such petition nor proceed-
ings pursuant thereto may be dismissed without consent of the plaintiff
or the person in whose favor the writ rans.”

{3) The claim is filed with the court and constituies the pTeading
of the third party claimant, subjest to the court’s power to permit
amendment. 1t is deemed controverted by the creditor. "

(4) “Nothing herciu contained shall be construed to deprive any-
body of the right to a jury triel in any case where, hy the Constitution,
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such right is given, but a jury triai shall be waved 1o any such case
in like manner gs in the frial of an action,” {Nee 8 So. Cal. L. Rev. 349.)

(5) The claimant has the hurden of proof. (Sce Heverfy Hiils T.
& L. v. Weslern I ete. Co. ‘(1961) 190 C.A.2d 298, 3(‘}‘3 12 C.R, 107;
14 Hastings L. J. 69.)

These provisions require ample notice and hmrmq\ and fally
comply with the constitutional requirement of procedural dyg process.
(McCoy v. Justice’s Court (1937) 23 (LA Rd 99, 101, 71 P2d 1115}
But a summary decision without allowing the third party ﬂlmmant an
opportunity to present his case iz a probable denial of due p ocess
and clearly reversible error. (Neof. Aute. Ins. Co. v, Fralies (1941)
46 C.A.2d 431, 115 P.2d 997 [trial judge, outraged at what he thnu%ht
was & frandulent transfer, denied claim after listening only to ereditor
and debtor]: Johnston v. Cunningham (1970) 12 C.A.3d 123, 128,'8)
C.R’ 487 [after levying officer had wrongfully released attachmeni .'
{supra, $106), judge entered order “allowing” third party claim with-"
out taking or considering evidenee of title].)

As pointed out above, the judgment debtor is neither a party to
the proceedings nor entitled to notice. (Rubin v. Barasch, supra.)
But he may have a sufficient interest to support infervention. Thus,
in Rubin ©. Barasch, supra, Rubin sued Mr. B for $50,000 due on his
promiseory note, joining Mrs. B and others on a theory of conspiracy
to conceal Mr. B's assefs. Raubin attached 5 bank accounts in the names
of Mr. and Mrs. B. He then dismissed Mrs, B and obtained summary
judgment against Mr. B. Before the Rubin action, however, Mr. B
sued for divorce and Mrs. B crose-complained ; and before summary
Jjudgment Mre. B filed a third party claim for half the attached funds
as her separate property. The judge found in her favor, and the
third party judgment directad that half be distributed to her and that
Rubin's attachment or any future writ of execution would be valid
only as to one half. Mr. B, having received no notice of the third
party ciaim or hearing, moved for a new trial or modification, on the
ground that the funds were community property and title was in
isgue- in the divorce aetion. On denial of Lis motion be appesled.
Held, order reversed. {a) Sinco the debfor iz not entitled to notice
the judgment ie not res judicate as between him and the ereditor or
ihird party claimant, (b} Nevertheless, Mr. B had a right to inter-
veéne in proeeedings in whick 4 judgment purported to run against
him. (275 C.A.2d 838.) Hence his motion for new trial should have

3474




@)

ByrorcesexTt or Juponmeny §106

| been granted and the judgment modifled to eiiminats swy referenoe
" to the adjudication of claims between Mr, and Mre. B.

(dd) [5108} Judgment and Incidestal
Otdaera,

C.C.P. 689 provides for ;uﬂgmant followmg the hearing, and for
various kinds of orders pending the hearing or in the judgment.

(1) No findings are required; the court, st the conclusion of the
hearing, renders & “judgment determining the title to the property in

question, which shall be comclusive aa to the right of the plainéiff, or.

other person in whose favor the writ rums, to have aaid property levied
upon, taken, or held, by the officer and to subject said property to
payment or other satisfaction of his judgment” (C.CP. 688; e

" C.E.B., Civ. Proc. During Trizl, p. 581; C.EB,, Civ. Proo. Forms, p.

389 ; CEB Debt Collection Practioe, p. 587 7 Cal Practios 607; 9

_A.m.Jnr PP Forms (Rev. ed.) 904.)

(2) The successful party, claimant or ereditor, is entitlod to costs,

" (Ree Exchamge Nat. Bask v. Ronsom (1943} 53 C.A.2 544, 136 P.3d
, 620 [claimant]; Maguire v. Corbet! (1953) 119 C.A.24 244, 252, 950
- P.2d 507 [ereditor; “Turn about ie fair play”].)

(3) During the proceedinga the sourt may. make an '6rdat.ltaying
the execution sale or forbidding transfer or other disposition of the

property, and may require & bond a8 a condition of the order. (Bee

O’'Brien v. Thomas (1937) 21 C.A.2d Bapp. 766, 65 P.2d 1370; 7 Cal

Practice 590.) And it may also order the sale of perishable property -

and direct disposition of the proceeds. (See 9 Am.Jur. P.P. Forms

" (Rev. ed.) 906.) Such orders may be modified or vacated “upon

such terms as may he just” at eny time prior to termination of the
proceedings. (C.C.P. 683.)

(4) In the judgment the court “may make all proper ordery for
the disposition of such property or the procseds thereof.” (C.C.P.
689.}

Under the former law, if no undertaking was filed, a hearing was
considered futile and could not be compelled. (See Duncan v. Superior

. Couwrt (1930) 104 (.A. 218, 221, 285 P. 732; of. Ciltrus Pack. Co, v.
- Mumicipal Court (1934) 137 C.A. 337, 50 P.24 534) Now the hearing

mey be had although no undertaking waz filed (see supra, §107). And,
if the creditor is successful but the property was previously released
for failure to furnish an undertsking, the officer wmust reteke the
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property, either on the original w r1t or, if it was returned, on an alias
writ. (C.C.P. 689.)

(se) [§109] Review.

It has been held that the statutory scheme ordinarily precludes
a motion for new trial. (See Wilson v. Dunbar (1939) 36 C.A.2d 144,
97 P.2d 262; Attack on Judgment in Trial Court, §22; of. Rubin v,
Barasch {1969) 276 C.A.2d 835, 80 C.R. 337, supra, §107 [judgment
debtor, not a pariy to proceeding, mey seek intervention by motion
- for new trial].)

The dppropriate method of review iv an appeai from the judgment
determining title. (C.C.P. 689.) (As to stay pending appeal, gee
Fulton v, Webb (1937) 9 C.2d4 726, 72 P.2d 744 ; Jensen v, Hugh Evans
& Co. (1989) 13 C.2d 401, 90 P.2d 72; (’Brien v. Thomas {1937) 21
C.A.2d Bupp. 765, 85 P.2d 1370; 4ppeal, §178.)

(¢} , Claim of Conditional Beller or Uhattel

(1) [§110] Nature and Hcope of Proceeding.

-{x) In Gemeral. Persomal property in the pozsession of the
deh'bor, though subject to a chattel mortgage or the reserved title of a '-,
- oonditional seller, may nevertheless be reached b]r execution. (U.C.C.

-9811; C.C.P. 6898 [“notwithstanding any provision in the ngreement
~or morigage for default or forfeiture in case of levy or change of |
pollellion."] )} ‘If no demond for claim is served on the conditional ;
- seller or mortgagee (infra, §111), his rights are not affected when the :

o property. is #0ld on execution; the purchaser at the sale acquires only - g
L the debtor’s interest in the property (see infra, §116). {

‘However, C.C.P. 689b establishes & special third party claim :
prooadurl;{infr&, §111 et seq.) which allows the conditional seller or
mortgagee to assert his clsim prior to the sale, The statute, like that *
governing ordinary third party claims (supra, §104 et seq.), has been
continucusly revised, and the older cases must be read with eaution. |
{Bee, dealing with statute prior to 1953, Casady v. Pry (1931) 115
- C.A. Supp. 777, 6 P.2d 1019; Kuehn «. Don Carlos (1938) 5 C.A.2d 25, -

41 P.24 5853; Missouri State Life Inz. Co. v. Gilleite (1932) 215 C. 709, ;
718, 12 P.ad 955; Mercantile Acc. Corp. v. Pioneer Credit Ind. Co. ?
(193%) 124 C.A. 593, 556, 12 P.2d Y88; Security Nal. Bank v. Sartori ’
| (1939) 34 C.A.2d 408, 411, 93 P.2d 863; 21 Cal. L. Rev, 51.) 3
g
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(b) Registered Vehicle or Vessel: Notice of Levy. Ordinarily
no notice of levy need be given & mortgagee or conditional seller. But
if the property is a “vehicle or vessel reguired to be registered with
the Department of Motor Vehicles,” the levying officer must “forthwith
determine” from the department the name and address of the legal
owner, and notify any such legal owrer {who is not alsc the registered
owner) of the levy by registered or certified mail or personal service.
(C.C.P. 686b(1); as to meaning of “legal owner” see Veh.C, 370; 1
Summary, Sales, §50; 1 Summory, Security Trmactmu in Personal
Property, §50; on registration of vessels with Departmont of Motor
Vehicies, see Veh.C. 9850 et seq.)

(2) Procedure.
(aa) [§111] Varified Oleim by ltlhr o
Muu.

(1} Form and Contests. The seller or mortgages m; ﬂh [
verified claim and copy with the levying officer. This must contain
‘s detailed statement of the sales contraet or mortgage and the total
amount of sums due or to acerue to him under the contrset or mort-
gage, above set-offs, with interest to date of tender.,” It must also
give the seller’s or mortgagee's address for mailed service of notice.
(C.C.P. 688b(2); see C.E.B., Rem. Unses. Cred,, p. 276; C.EB,, Dobt
Collection Practice, p. 540; 7 Cal Practice 357; on ofeer's right to
demand and exact payment or undertaking despite defect in olaim,
nee infra, §112; on third party claim under C.C.P. 639, see supra, §105.)

(2) Creditor's Demand for Claim. Although the mortgagee or
conditional soller is not required to file & olaim (see supra, §110), the
judgment creditor can compel him to do so or forgo his interest in
the property. Under C.C.P. 689b(8), the creditor wmay instruct the
levying officer to persomally serve the seller or mortgagee with a
wiritten demand for & claim. If the seller or mortgagee faila to file his
claim within 30 days thereafter, the property may be sold on exeontion
“free of all liens or claims of the seller or mortgagee.” (Bee C.EB,,
Rem.. Unsee. Cred., pp. 216, 278; .E.B, Debt Collection Practice,
pp- 541, 543; 7 Cal Practice 366; on fees for serviee of demand and
mileage, see {Tovt.C. 26721, 26746.} , -
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(bb} [§112] Payment or Undertaking by
Plaintiff.

The plaintiff creditor may resist the third party elaim either by
challenging the validity of the kale contract or mortgage and bonding
against it-or by admitting its validity and paving the amount of the
elaimed debt and interest. (C.C.P. 689b; see C.E.B., Rem. Unsea
Cred., p. 278 et seq.; C.E.B,, Deht Collection Practice, p. 5343 et seq.)

(1) Demand by Officer. The levying officer, within 5 days after
receipt of the claim, must make & demand {with copy of the claim} on
the plawsdiff or his atiorney, by registered mnil, for either payment
of the amount due, or an underigking to indemnify the seller or mort-
gagee for the taking of the property. (C.C.P. 689h(3); see C.EB,
Rem. Unsee. Cred., p. 278} The officer may make the demand and
exact the payment (or undertaking) “notwithstanding any defect, in-
formality or insufficiency of the verified claim delivered to him*
(C.C.P. 689b(2); on similar provisien in (L.(.P. 689, sce supra, §106.)

(2) Payment by Plaintiff.” (8) Within 5 days after receipt of the
demand the plaintiff must deposit with the officer the smount of the
debt and interest, or deliver the undertaking. (C.C.P. 689b(4).) (b)
Within § days after receipt of the deposit {with reasonable additional
time for check to clear) the officer mugt pay or tender it to the seller
or mortgagee. (C.C.P. 680b(5).) (c)} If the tender iz accepted the
interest of the seller or mortgagee passes to the plaintif. (C.C.P.
689b(6).) (d) If the tender is refused the money is deposited with
the sounty tressurer for the scller or mortgagee. (C.C.P. 689h(7).)

(3) Statement and Undericking by Plaintiff, Tnstead of paving,
the plaintiff creditor may present to the officer, within the 5-day period
allowed for payment, a verified staiement that the sales comtract or
mortgage “is void or invalid for the reasons specified therein.” (C.C.P.
6395(9) ; see C.E.B., Debt Collection Practice, p. 544; 7 Cal Practice
855.) He must also deliver an undertahing in double the amount of
the indebtedness eclaimed hy the seiler or mortgagee or double the
value of the property (as the cofficer may determine and require). The
undertaking is made to the seller or mortgagee, to indemnify him for
the taking against loss, liability, damages, costs and counsel fees.
Exceptions to the sureties are taken in the same manner as on an
attachment bond. (C.C.P. 689h(9); sce Provisional Hemedles, §3.)

If the undertaking is given, the officer may take, retain or sell the
property in accordance with the statute, without lability in damnages
to the third party claimani. (C.C.P. 683b(9).)
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{4) Release of Property Where No Payment or Undertaking. If

- the plaintiff fuils to pay or give the undertaking within § days after

receipt of the officer's demand, the officer must release the property.
(C.C.P. 689h(4); Sioehr v. Superior Cowrt {1343) 87 C.A.2d 850, 197
P.2d 779; see C.C.P, 688.5 [if defendant cannot be found property may
be returned to seller or morigagee]. )

(8) Sale of Property. After the plaintiff makes or gwea the
required payment, deposit or undertaking, or if no claim is filed within
30 days after a demand for g cloim has been served on the seller or
mortgagee (see supra, §111), the property is soid on execution in the
usual mauner, “free of &ll liens or claima of the seller or mortgagee.”
{C.C.P. 689h{B)}.)

(6) Alocation of Proceeds:of Sale. When the property is sold
the officer must apply the proceeds of the sale as follows: (1) repay-
ment, witk interest, of the sum ﬂmd to or deposited for the seller or
mortgagee; {2) distributiou of the balance, if any, in manner of
proceeds of an ordinary execufion sale. (C.C.P. 68%¢.)

(oo).” [§118] Hearing, Judgment and

Delivery of .the claim by the aelier or morigagee entitlea the
claimant or the. plaintiff to & hearing to determine the validity of the
sales coutract or chattel mortgage, regardless of whether an underfak-
ing is given. The hearing may be had in the court in which the action
is pending or the court which issued the writ. The hearing, judgment,
and power to make incidental orders follov: the procedure under C.C.P.
689 (supra, §§107,,108). (C.C.P. 6890(10).} And if the plaintiff is
sunceessful but the property was previously released for lack of an
undertaking or payment, the officer must retake the property on the
original or an aline writ. (C.C.P. 6890b(10); of. C.C.P'. 689, supra, §108.}

The judgment is zppealable cither as an order after final judgment
or as n final juogment in a specinl proceeding. (See Appeal, §55.)
The statement in C.C.P. 689b that the judgment “shall be conclusive
between the claimant and the plaintiff™” meunns oaly that it will be res
judieata i any new procesdmg. (Ewbree Uranmium Co. v. Ldebel
{1939 169 (LA.2d 296, 337 P.2d 159

The faliure of 1he parties {o scek a bearing to determine titl¥ does

not affect the Hahility of suretics on the plaintifi’s undertaking. This
point of first inrpression was deoded e Commerase! Credit Plan o
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Gowez (1968) 276 C.A 2] supp %31, 20 C.R. 534 A sued | and
attached his automobite. * Credit, legal owner by virtue of its loan,
filed a third party elnin. A gave the undertsking under O] (RO1{9).
hut failed to accompany it with the reguirved verified statement {supra,
§112). Neither purty asked for a heuring, so the sheriff «old the car.
On H's beukruptey € Credil brought this action agaiust the sureties
on A's underfaking. Defendant suteties contended that the third party
claimant’s failure to seok a Lhearing to detormine the issoe of title dis-
charged the sureties. Hefd, the sureties were uol discharged,  The
court poinled out that the ereditor {A) could himself have sought a
hearing,

(d) [§114] Undertsking To Release Property.

C.C.P. 710b et seq. establish the following procedure by which a
third party who elaims ownership of personal property levied upon
under execution may give an undertaking to seeure its release:

¢1) File an undertaking (serving a copy on the judgment creditor)
in the court in which the exeenlion issued, in double the value of the
property (hut not more than deuble the ammount for which exeention
was levied). The condition is that, if the property is finally adjudged
to belong to the debtor, the third party will pay the judgment ereditor.
(C.C.P. T10c, 711; see L F.B., Rem. Unsee, Cred., p. 273, OUE.R., Dobt
Collection Practice, p. 538; 7 Cal Practice 583; 9 Am.Jur. P.P, Forms
(Rev. ed.) 911.) Lt _

{2) The judgment creditor may chject to the undertaking, and
there may be a hearing to justify sureties (C.C.P. 711}, 712, 713)
or to determline the valne of the property {C.C.P, 7121). If the
undertaking is disapproved, a new one may be given. (C.CLP. 712.)

(3} The undertaking becomes effeetive 10 days after serviee of the
copy on the judgment e¢reditor, or, if ohjected to, when a sufficient
undertaking is given. (C.(.P. 713).)

Although this procceding and the third party elaini statute (supra,
§104) serve different purposes, they may in some instances operate
together. Under C.C.P. 689 the third party may prevent a sale merely
by filing his claim, unless the creditor gives an undertaking. If the
creditor gives the undertaking under C.CLP. 689 in favor af the third
party clatinant, the officer will hold the preperty. To ohtain its release
the third party must give an undertaking under C.C.P. 710h et seq.,
in favor of the crediter, which provides for dltimate pavment of his
Judgment,

3480




()

ExrorceMeny oF JUDGMEST §115

(e) [81161 Actions by Third Pariy.

In sddition to the special proceedings of third party elaim and
undertaking to protect hiz interest in personsl property (supra,
§§104, 110, 114), the third party may protect his interests or recover
damages for invasion thereof, in several types of actions:

(1) Action To Quiet Title, Since the third party claim statute
does not apply to real property {see supra, §104}, the ordinary remedy
where real property is wrongfully sold is aun action to quiet title
against the purchaser at the execntion ssle. (First Nagt. Bank v,
Kanslow (1937) 8 C.2d 339, 345, 65 P.2d 796, see Pleading, §622 et seq.)

{2) Action To Enjoin Sale. If the rale of real property would
cast a cloud on the owner's title he is not limited to suit against the
purchaser, but may enjoin the sale. This is the case, e.g.,, where the
third party is the graniee of the judgmen! debtor. Since their titles
are derived from a ecommon source, sale on execution against his
grantor clouds his title. (EBinstein v. Bank of California (1902) 137 C.
47, 69 Pu 616; Austin v. Umou Paving ete. Co. (1906) 4 C.A. 610, 88
P. 731.)

{3) Action for .‘S‘pem’ﬁc Recovery of Personal Property. The
summary remedy under the third party claim statute does not pre-
ctude the conventionsl action for specific recovery (replevin) against
the ereditor and levying officer, (See Taylor v. Bernheim (1922) 58
C.A. 404, 408, 209 P. 55; Pleading, §554 et zec.)

(4) Action for Damages for Conversion. A levying officer and the
sureties on his official bond may be liable in damages to the third party
for wrongfu]iv sellmg the property. {See, for earlier law, Missouri
State Life Ins Co. v, fillette (1932) 215 C. 709, 713, 12 P.2d 955;
Carpenter v. Devitt (1942) a9 (LA.24 473, 122 P.2d 79; cf. McCaffen
Canning Co. v, Hank of America (1930) 109 (LA, 415, 420, 294 P. 45.)
However, the officer’s suiuation has been greatiy improved by the
revised third party elaiin statutes:

{a) If no third party claim is filed, “Such officer shall not be liable
for damages to apy such third person for the taking, keeping or sale
of such property. . . .7 {C.C.F. 689.)

(b) If a clair is Sled and an under taking is given by the plaintiff,
that urderiaking in favor of the third partv is a complete protectmn,
given in lieu of nny right of action against the officer for convumml
The third party’s remedy is solely against the creditor and the sureties
on the undertaking. (Cory v. Cooper (1931) 117 C.A. 495, 4 P.2d 581;

“dant
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C.C.P. 689 {“ncr, in any event, shall such officer be lable for the
holding, release or ofher disposition of such preperty in accordanee
with the previsious of this section™].)



Memorundum 76712
EXHIBIT Iv

(§§ T10b=713-1/2)

§ T10h DEERING'S CHVIL PROCEDURE 270

§ 710b. [Undertaking by third party claimant.] Where personal property levied upon
under execution to satisfy 2 judgment for the paymeni of money is climed, in whoele or in
part, by & person, corporation, partnership or association, other than the judgment debtor,
such claimant may give an undertaking as herein provided, which undertaking shall release
the personal property in the undertaking described from the lien and levy of such cxecution.
(1903 ch 92 & 1 as § TI0; amended and renumbered § 710b 1933 ch 744 § 137, 1965 ch 194
§1.] Caf Jur 2d Exec § 134, Caf Practice §¢ 56:310, 56.311; Witkin Procedure 2d pp 3469,
3470, 3472. :

§ 710¢c. [Undertaking: Form apd contemts.] Such undertaking, with Iwo surcties, shall be
executed by the person, corporation, partnership or association, claiming in whole or in part,
the property upon which exccution is levied in double the estitnated value of the property
claimed by the person, corporation, parinership or association; provided. in no case need such
undertnking be for a greater sum than doubhle the amount for which {he execution is levied;
and where the estimated value of the property so claimed by the person, corporation,
partnership or sssociation is less than the sum for which such execution is levied, such
estimated value shall be stated in the undertaking. Said undertaking shall be conditioned that
if the property claimed by the person, corporation, parinership or association 35 Anally
adjudged to be the property of the judgmen: debier, said person, corporation, partnership or
association will pay of said judgment upon which execution has issued a sum equat to the
value, as estimated in said undertaking, of said property claimed by said person, corporation,
partnership or association, and said property claimed shall be described 'in said undertaking.
[1903 ch 92 § 2 as § 710%; amended and renumbered 1933 ch 744 § 138.] Cof Jur 20 Exec
§ 134; Cal Practice §§ 56:307, 56:310, 55:311; Witkin Procedure 2d pp 3480, 3501.

§ Tih. [Undertaking: Filing and service] Said underiaking shai) be filed in the aclion in
the court in which said execution issued, #nd a copy thercol seived upon ihe judgment
ereditor or his attorney in said aclion. {1903 ck 92 § 3; 1965 ch 1923 § 1] Cuf Jur 20 Exce
§ 134; Cal Practice § 56:310; Witkin Procedure 24 p 3480

§ 7115, [OY%jections io undertsiing: Time for, and how made.j Within ton days afler the
service of the copy of undertaking, the judgment creditor may object to such undertaking on
the ground of inability of the sureties, or either of ihem, ta pay the sum for which they
become bound in said undertaking, and upon the ground thal the estimated value of propery
therein is less than the market value of ithe property claimed. Such objeciion to the
undertaking shalt be made in writing, specilying the ground or groonds of obyjection, and if
the objection is made to 2 undertaking that the estimated valte therein is less than the
market value of the property claimed. Such cbjection shall specify the judgment creditor’s
estimate of the markel value of the property claimed. Such writicn objection shall be served
upon the person, partrership, corparation or association giving such undertaking and claiming
the property therein descrived. [1903 ch 92 § 4.] Ca/ Jur 2d Exec § 1.34; Cal Practice § 56:310:
Witkin Procedure 2d p 3480,
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* associstion giving the undertaking shall niove the court in which the exscution issued; upon

purposes :
§ 139.) Cal Jur 2d-Ezec § 134; Cal Practive § 56:310; Witkin Procedure

L

* §712. . [Justification of sareties.] When the sureties, o either of them, aré objected to, the |
surety or sureties so objected to shall justify before the court out of which such executipn

“issued, upon ten days’ notice of the time when they will so justify being given to the judgment
. creditor or his attomey. Upon the hesring and examination into the sufficiency of a surety,

witnesmmayberequiredmmendmdevidmmbepmuredlmdimroduqedinthe
samnunneruintrialofcivilqum.Upmmhburin;andenmmntim.theeguﬂslﬂl'

the provisions of this section the same objection (o the sureties may be made, and the same
ings had as in case of the iirst

. mn'mmu.z-qduﬂ'mmmu'
m‘-mNﬂM]moﬁuﬁmhm to the undertaking upon the ground that
tMﬂmM;ﬂuﬁhWyctMnMdMeMkmmm
market value of the property claimed, the person, corpora partnership or association may
accept the cstimated value stated by the judgment creditor ia said objection, and a new

> undertaking may be at once filed with the judgment creditéi™s estimate stated therein s the*

estimated value, and no objection shall thereafier be made upon that ground; if the judgment f

creditor's estimate of the market value is not accepted, the perscs, corporation, partnership or

ten days' notice to the judgment creditor, to estimate the market value of the property -
claimed and described in the and upon the hearing of such motion witnesses
‘may be reguired o attend and testify, and evidence be produced in the same masner s in the
[ g
’

trisl of citil actions. Upon the hearing of such motion, the court shall estimate the market
value of the property described in the undertaking, and if the estimated value made by the
court exceeds the estimated value a3 stated in the ondertaking, & new undertaking shall be
filed and served, with the market value determined by the court stated therein a3 the
estimated value. [1903 ch 92 § 6.] C/ Practive § 36:310; Witkin Procedure 2d p 3480

§713, [Justification of sareties.] The suretics shall justify on the undertaking a8 .
by section one thousand und #fty-seven of the Code of Civil Procedure. [1903 ch 92 §7.] O/
Jor Md Exec § 134; Cal Practice § 56:310; Witkin Procedure 2d p 3480,

the

§ 713V3, [Time wudertaklig takres effect.] The undertaking shall become effective for
purpose herein spocified ten days sfter service of copy thersof on the judgment creditor,
Mobjecmumwhmm;h-m“w‘lhmmk
made 10 the undertaking fisd and served, then the risking ahell become effactive for such
when sn undertaking is given as herein provided. [1903 ch 92 §8; 1933 ch 744

:
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