#77.255 5/27/1a

“emorandum 7656

Subject: Study 77.255 ~ Jonprofit Corporations (Conversion)

Attached to this memorandum is a draft of a procedure for convert-
ing nonprofit into business corporations and business into nonprofit
corporations, which has been drafted in response to the Commission's de-
cision at the HMay meeting. A copy of the Pennsylvania conversicn stat-
ute is attached as an exhibit.

The draft is based on the Pennsylvania conversion provisions. Some
procedural matters follow the pattern of Chapter 11 (lerger and Consoli-
dation). The couversion provisiens have been placed in Division 4 (Pro-
visions Applicable to Cornorations Generally) since they apply to both
nonprofit and business corporations.

Several additiomal questions are considered under the discussion of

particular sections:

§ 148ul. Conversion authorized

Section 14800 makes clear that only nonprofit corporations that are
nelther organized for charitable purposes nor hold assets on charitable
trust may be converted into business corporations. This differs from
the Pennsylvania approach; Section 7956(b} (see Exhibit I) provides that
after conversion the business corporation is entitled to all assets it
had as a nonprofit corporation except that property conmitted to chari-~
table purposes may not be diverted. It should also be remembered that
fundamental changes under Pennsylvania nonprofit corporation law are
supervised Ly a court. The discussion at the May meeting indicated that
the Commission was not inclined to recommend a statute permitting the
conversion of nonprofit corporations organized for charitable purposes
or holding assets on charitable trust even 1f notice to the Attorney
General was required. The draft of Section 14300 reflects this view.

It gshould be noted that a nonprofit corporation holding assets on
charitable trust could follow the procedures of Chapter 12 in order to
divide into a nomprofit corporation holding assets on charita' le trust
and a nonprefit corporation uot holding such assets. Then the conver-
slon procedures of this chapter (Chapter & of Division 4) could be

utilized to convert the new nonprofit corporation resulting from the
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division into a business corporation. If the division and conversion
provisions are acceptable, this prospect does not sees objectionable.
Should Section 14300 be revised to permit a nonprofit corporation to
conduct the division and conversion proceedings simultaneously? This
would, in effect, permit the division of a nonprofit corporation other
than one organized for charitable purposes into a nonprofit corporation
(perhaps one holding assets on charitable trust) and a business corpora-
tion.

§§ 14807, 14808, l4814-14816. Notlce; dissenters' rights; action
to enjoin or rescind conversion

Consistent with the Commission's decisioms at the :lay meeting con-
cerning the risghts of members who dissent from a merger or consolida-
tion, Section 14807 provides that notice of the approval of the conver-
sion must be given to wembers of a nonprofit corporation that converts
to a business corporation. A member whose property rights would be in-
fringed could bring an action to enjoin or rescind the conversion as
provided in Section 14315. There would be no dissenting member's right
to require the converting nouprofit corporation to purchase his member-
ship at its failr market value. ilowever, a sharenolder of a converting
business corporation would be afforded the right to require the corpora-
tion to purchase his shares at their fair warket walue by Section 14808
whicti lncorporates the dissenters' rights provisions of the General
Corporation Lawv. Under those provisions, only certain dissenting share-
holders would receive notice of approval of the plan of conversion.

Such shareholders would not be permitted to bring an action to enjoln or
rescind the conversion except pursuant to Section 14814 to test whether

the plan was approved by the proper number of shares.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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{3) A restatement of the articles of the resulting corpora-

tion, which articles shail comply with the reguirements of:

(i) the Business Corporation Law,! il the resulting
corporation is to be a husiness corpusation; or

(ii} this article, lf the resulting torpr;r.ttmn is tu be a
nonprofit corporation.

" (4) Such other details and pruus:uns as are dccmcd de-
sirable,

(b) Proposal and addption.— —'l‘he plan of coin'trsiﬁ 5haH be
proposed and 'uioptcd and max be lcrmumted. in the manner
provnlcd for the proposal, adoption and termination of 2 pian of .

 merger in Article 1X of the B tsiness Lurpur.:uﬂn Law? (rciatlng' Do
1o merger aud cansohdatmn}, in the case of a business earpora-
~tion which propuses to cunvert intu a nonprofit corporation, or in

Subchapter B of this chapter {relating to merger, consolidation
and sale of assets), in the case 6f a nonprofit mrporatmn whtch
projroses. to convcrt intoa buqmcss curpnntmn. N

(c) Rights of d:qsenting shareholders.——lf aty sh-nreholdcr ofa
busitiess corporativn whick adopts-a-plan.of cnmt_'{swn into.a non~ -
profit corpoiation shall.object to such plan of conversion and. shalt
comply with the provisivhs of sectivn 515 of the Business Corpora-
tion Law? (relating to rights of dissenting sharcholders); such
sharcholder shalt bg entitled to the rights and remedies of dis- -

senting sharcholilers therein provided, nutmthstnndmg anything. |

to the cnntrary in subsection” I, of said sectinn. There shall be
included in, ot enclosed with, the notice of mecting of sharcholders
of the bu-iiucsa. curporation called to-act upon the plan of eonversion

© & eopy or a summwry of the plan and a copy of this subsection and
of section 515 of the Htl*ﬂll(‘"‘-b Corporation Law, AN

115 r;.q v Iiﬁi }u fglﬂ!. . : . X
A o g, :
llil’.. I

§ 7953.  Ariteles of conversion |
Upon the aduption of & plan of eonversion by the corporation de-
siring to convett, as provided in this subchapter, articles of copver-
sion shall be exceeted unider the seal of the curpnr-Ltmn !;y lwo duly’ ‘

suthorized officers thiereafl, aml shall »et forth:
{I) The name_of ihx corporation anad 1hc .uhircs,. zmludm'v
street and numiber, if any, of its uguicrm} ulfive,
(2) The statute under whick H:v-t:nrpnrlhun was mcmgm— .
rated and Lhe dite of incnrpor alion, :
{3) [ the plan is to be offective na specifiol date, the huﬂr.
i any, and the month, dis ok veir of seeh efiective date,

Coa




( ; ' (43 The wmanner fn which the plan was adoptoed by the cors
‘ -poration, ‘ : ' S
o w o (S)y Fhe pliy ol comersio L




404/162 § 14800

DIVISION 4. PROVISIONS APPLICABLE TO

CORPORATIONS GENERALLY

CHAPTER 3. COXVERSION

§ 14800. Conversion authorized

14300, 4 domestic nonprofit corporation which is not organized for
charitable purposes and does not hold assets on charitable trust may be
converted into a domestic business corporation and a domestic business
corporation may be converted into a domestic nonprofit corporation as
provided in this chapter.

Comment, Section 14600 is new. Prior law did not provide for the
conversion of corporations. Chapter 8 1s based in large part on Sec-

tions 7951-7556 of the Pennsylvania lHonprofit Corporatiom Law of 1972,
Pa, Stat. Ann., Tit. 15, §§ 7941-7946 (Supp. 1975}.

404/163 § 14801

§ 14801, Converting corporation

148C1. As used in this chapter, "converting corporation' means the
nonprofit or business corporation which intends to convert into a busi-

ness or nonprofit corporation, respectively.

Comment. Section 148Gl defines '"converting corporation™ as used in

this chapter.

404/164 § 14302

§ 14302, Plan of conversion

14802, A plan of conversion shall be prepared which states the
following:
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{(a) The terms and conditions of the conversion.

{b) The nawe of the converting corporation.

(c) The manner of converting memberships into shares or shares into
memberships.

{d¢) A restatement of the articles of the converting corporation
which, in the case of the conversion of a anonprofit corporation intec a
business corporation, shall satisfy the requirements of Section 202 and,
in the case of a conversion of a lLusiness cerperation inte a nonprofit
corporation, shall satisfy the requirements of Section 5250.

{e} Other details and provisions as are desired, if any.

Comment. Section 14302 is based on the Pennsylvania Honprofit Cor-
poration Law of 1972, Pa. Stat. Ann., Tit. 15, § 7952(a) {(Supp. 1975).

Compare Sections 6111 (agreement of merger or consolidation} and 6212
(plan of division).

404/165 % 14803

§ 14803. Approval of plan of conversion by board

14503, {a) The board of the converting corporation shall approve
the plan of conversiou.

{b) Upon approval, the plan of conversion shall be signed on behalf
of the converting corpeoration by (1) the chairman of the board, presi-
dent, or a vice president and (?) the secretary, chlef financlal officer,
treasurer, an assistant secretary, or an assistant treasurer.

Comment. Section 14303 is similar to the first sentence of Section

1101 and Section 1102 of the General Corporation Law and Section 6120 of

the General Nonprofit Corporation Law.



4041165 § 14504

§ 14804. Approval of plan of conversion by members or shareholders

14804, {a) Lxcept as provided by Section [6122], the plan.of con-
version shall be approved by the members of a converting gonp;ofit cor-
poration entitled to exercise a majority of the voting pnwar

{hb) The plan of conversiomn shall be approved by the outstanding
shares of each class, regardless of limitatiomns or restrigtiops on the
voting rights thereof, of a converting business corporatj;é.

Conment. - Section 14804 is derived from the prnvisinns of Divisions
1 and 2 concerning approval of a merger agreement. GSee Sections 1201
(sharetiolder approval of reorganization of business co:pn:atian) and

6121 (member approval of merger or consolidation of npnpggfi; 6orpoTa-
tion). Compare Pa. Stat. Amn., Tit. 15, § 7952(b) (Supp. 1975),

4041167 § 14805

§ 14805, Memberg' or shareholders' approvgl before or after
board's apyproval o

14305. The approval of the plan of conversion by the membeys or
the shareholders of the converting corporation may be given either

before or after the approval of the plan by the board.

Comment. Section 14305 is analogous to the first sentence of sub-
division (f) of Section 1201 and to Section 6123, ’

4047168 § 14006

§ 14806, Executlion of certificate of approval; ponteu;a-
14806. {(a) After the plan of convetrsion has been épproved as pro-
vided in Sections 14403 and 14804, the officers shall execute an offi-

cers' certificate of approval.



{b) The officers’ certificate of approval shall set forth the fol-
lowing:

{1} A statement that the plan of conversion was approved by the
board.

{2) A statement that the plan of conversion was approved by the
vote of the members or shareholders which equaled or exceeded that

required.

Comment. Section 14406 1s comparable to Sections 1103 (certificate
of approval of merger of business corporation) and 124 (certificate of

approval of merger or consolidation of nonprofit corporation).

4047169 § 14807

§ 14807. liotice of approval of plan of conversion

14807. When the plan of conversion has been approved by the board
and the members of a coanverting nonprofit corporation, notice of the ap-
proval shall be given each member in the manner provided for giving
notice of meetings.

Comment. Section 14807 corresponds to Section 6125 {notice to

members of nonprofit corporation of approval of agreement of merger or

consolidation).

4047170 § 14808

§ 14808. Rights of dissenting shareholders

14808, (a) In the case of a converting business corporation, dis-
senting shareholders may, by complying with Chapter 13 {commencing with
Section 1300) of Division 1, require the converting business corporation

to purchase the dissenting shares,



(b) The converting business corporation shall follow the applicable
procedures provided in Chapter 13 (commencing with Section 1300) of
Divigion 1.

(c) For the purposes of this section, ''reorganization" as used in
Chapter 13 {commencing with Section 1300} of Division I means a conver-
sion pursuant teo this chapter.

Comment. Section 14808 adopts the principle of the Pennsylvania
donnrofit Corporation Law of 1972, Pa. Stat. Ann., Tit. 15, § 7952(c)
(Supp. 1975). Subdivision (a) provides dissenting shareholders with the
right to require the converting business to purchase their shares.
Subdivision (b) requires the corporation to follow the provisions of

Chapter 13 of Division 1 relating, for example, to notice (Section
1301({a)) and to the payment of the agreed price (Section 1303(b))}.

4047171 & 14809

§ 14809. Amendment of plan of conversion

14809, An amendment to the plan of converslon may be adopted and
approved and shall be signed and the approval of the board and of the
twembers or shareholders shall be certified in the same manner as the
original plan.

Conment. Section 14809 is similar to Sections 1104 (amendment to

agreement of merper of business corporation) and 6130 (amendment of

agreewent of merger or consclidation of nonprofit corporation).

404/172 § 14810

8§ 14810, Abandonment of conversion

14819, The board of the converting corporation may, in its dis~

cretion, abandon the conversion, subject to the contractual rights of



third parties, without any action by the members or shareholders, at any

time before the conversion has become effective.

Comnent. Section 14810 is similar to Sections 1105 {(abandonment of
merger by business corporation) and ©¢13] (abandenment of merger or con-

solidation by nonprofit corporation).

404/173 § 14811

§ 14811, Filing copy of plan of conversion and officers' certificate

14811, {(a) A copy of the plan of conversion and the officers' cer~
tificate of approval shall be filed.

{(b) Subject to Section [14831], the conversion 1s effective upon
filing the copy of the plan of conversion and the officers’ certificate
of approval.

{c) The Secretary of State may certify az copy of the plan of con-
version separate from the officers' certificate attached thereto.

Comment, Section 14411 is similar to portions of Section 1103
(filing copy of agreement of merger by business corporation) and Section
6140 (filing copy of agreement of merger or consolidation by nonprofit

corporation). Compare Pa. Stat. Ann., Tit. 15, B3 7954, 7955 (Supp.
1975).

4041174 5 14812

§ 14312, Effect of conversion

14312, On the effective date of a conversion:
{a) A corporation which has been a nonprofit corporation becomes a
business corporation for all purposes and ceases to be a nonprofit cor~

poration.
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(b} A corporation which has been a business corporation becomes a
nenprofic corporation for all purposes and ceases to be a business cor-

poration.

Comment. Section 14812 is derived from the Pennsylvania NHonprofit
Corporation Law of 1972, Pa. Stat. Ann,, Tit. 15, & 7956 (Supp. 1975).

4044175 § 14813

§ 14813, Rirhts of creditors and liens preserved

14813, The rights of creditors against, and liens upon the prop-—
erty of, a corporation which converts pursuant to this chapter are

preserved unimpaired.

Comment. Section 14813 is analogous to subdivision (b) of Section

1107 and the first sentence of Section 6145.

404/176 § l48l4

§ 14814, Limitation on action to test validity of conversion

14814. Except as provided in Section 14815, no member of a non-
profit corporation or shareholder of a business corporation has a right
in law or in equity to attack the validity of a comversion or to have
the conversion set aside or rescinded except in an action to test wheth-
er the nuaber of memberships or shares required to approve the plan of
conversion have been legally voted in favor thereof.

Comment. Section 14314 1s comparable to a portion of subdivision
{a) of Section 1312 and Section 616u.



404/177 3 14815

§ 14415, Action to enjoin or rescind conversion

14815. An action to enjoin or rescind a converslon of a nonprofit
corporation into a business corporation which is manifestly unfalr to
the property rights of a member or a class of members of the nonprofit
corporation may be brougint by a member whose rights are or will be af-
fected and who holds a membership that satisfies both of the following
requirements:

{(a) The membership was held of record on the date for the determin-
ation of memberships entitled to be voted on the plan of conversion.

(b) The membership was not voted in favor of the plan of conversion.

Comment. Section 14315 1s analogous to Section 6161,

4047178 # 14816

§ 143816, Limitation on action

14816. No action pursuant to Section 14815 to enjoin or rescind a
conversion may be commenced more than 60 days after the effective date

of the conversion,

Comment, Section 14816 is analogous to Section 6162.



