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Subject: Study 77.220 - Nonprofit Corporations (Crimes and Penalties)

Chapter 22 (Sections 2200-2260) of the new General Corporation law cellects
in ene place the provisions relating to crimes and penaliles imposed upen corpera-
tions and thelr officers, directors, and agents; these provisions ure presently
scatterea throughout the General Corporation Iew. With a single exception, these
sections have been carried over virtuslly verbatim to the new law. These sections
Are now applicable to nonprefit corporations by virtue of Zectlon 2002 as no speci-
fic provisiens for such crimes or penaltles are contzined in the existing General
Nonprofit Corporation Iaw.

The staff draft concerning crimes and penalties does not follow the pattern
of the new General Corporatlon Iaw with respect tm the sections imposing penzl-
ties (Sectinns 2200-2204 of the new Generzl Corporation Izw). In the staff draft,
the penalty sections (as distinguished from the crimes sections) have been placed
in the chapters in whicn the underlying duties are found: Sections 6513 and
6514 (attached to this memorandum) and 14610, 1L871, 14872, and 14884 (in redrafted
Division 4). The staff believes that the penzlty provisicns should be in close
proximity to the substentive sections imposing cbligations znd to the sections
containing relevant damage and enforcement provisions. This placement correspends
generally 1o the lecztion of such secticons in the existing General Cerporation Law.

An obvious discdvantage of this chunge is the resulting dissimilarity be-
tween the arrangement of provisions of the code relating to business and nonproflt
corporations. However, this considerzitlon 1s outweighed by the greater clarlty
and ease of use inherent in maintsining 4 close proximity among the sections ese

tablishing 2 duty, setting forth liability for damages, providing enforcement
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procedurss, and imposing penalties tor noaperformance. IF the Commission
disagrees with this recormendstion, these sections may be inserted in Chapter
22 of the new CGeneral Nonprofit Corporation Law as Sectlons 7200-720L4.

T.e attached drzft does continue the polizy nf the nmew Genersl Corpora---
tion Law in cellecting together sll of the sections imposing criminal sanc=
tinns although these provisions are also found in varigus parts of existing
Divisicen 1 of the code. These seclions have Teen assembled as Chapter 10
of Division 4 (Provisions 4pplicable to Jorporations Generally). There are
two reasons for this arrangement:

(1) The crime sections velate less often than the penalty provisions
tn the violation of specific substantive sectione, thus making it difficult e
place 8 crime section in ¢lose proximity to the sectiecn or sections impeosing
related duties or obligations;

(2) The material in these sections is applicable to 211 corporztimns
and tne inclusion of these sectilonsz in Divisien & would permit repeal of the
comparable sections of the new Jeneral Corporitien Law.

At its April meeting, the Commission directed the staff to review the
sections of the new GQeneral Corvorationr IDaw relating to crimes to determine
whether these sections are superfluous in 1light of the contents of the Penal
fode. The staff has dene this, and ¢ discussion of the relationship of each
Af these sectinng to the Prnal Code is contained in the following analysis
af individual sections.

In zenerzl, the staff found that it was rarely able te conclude that
&1l of the criminal behavior delinested in 4 Corporaticns Code sectlon was
clearly proscribed in one or more Periel Ccde sections. ‘thile we did find
that Corporations Code crimes were oftern charged in conjunction with Penal
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Code violations, some such ceases specifically distinguishes the charses and

upheld cenvietiorn on one und rot the other. 3Zee, e.x., People v. Blsu, 1lLO

Cal. App.2d 193 (19%C). The review was made more difficult by the lick of re=
ported cases involving thne Corporaiions Code crimes, which left some uncer-
tainty as to the scope of some of these sectlons.

In these circumstances, tne staff recommends that the crimes sectlens

be continued as set forth in the sttached dreft.

Apnalysis of Individual Sections

Tenalties

§ 6513. Failure to keep records or submit rinancial statements

Seation 2200 is s duplicste of existing Section 3015. Section 6513
{attached tc this memorandum) continues the substance of these sections; it has
been rewritten for clarity.

o reportec cases have drisen under Section 301% which would clarify
whether the direction In subdivision {¢) that the penalty be paid "ta the
slhereholder . . . daraged by the neglect, failure, or refusal” might be con-
strued to resyuire gctusl damages ss 2 prarequisite to the imposition of the
penalty. The usze of the word '"penalty” =nd the provigion in existing Sectisn

.

3017 {carried forward in Sectior 2202 and dralt Section 6514) that the penalty
action

is "in addition to any . . . for darages"

militcte against such a construc-

5

tion. See Pourroy v. Gardner, 122 Cal. &pp. %21, %25 {1932) {distinguishing

§

a penalty from a "liability imposed by law,” with only the latter requiring
sctual damsges).
At its April meeting, the Commission ralsed the questien of wlether this

section should provide for prosecution by the District Attorney or Attorney



G neral and payment of the penelty tc the county or state. Thisg scheme Is
used in Section 2203 and sraft Section 14871 {penaliy for unauthorized trins-
action of intrastate business by foreign covpeorystion). Public enforcement

of the foreign corporation respensibilities is mere cppropriate than atiliza-
tion of such resources under Section £713; tue stetutes recuiring gqualificsa-
tion of foreign corporations ire for ihe tenefit of the general public deallns
with these bodies while the usual beneliciaries of the record-keeping recuire-
ments of Ciapter 1> are only the individual mexbers. The staff iherelore
recommends that the penzlty of Scctlon 6513 remsin payabole to injured members
in order to encourage private enforcement of the record-keeping duties.

Hote. Section 2201 of the new General Corporation Ilaw, continuing
existing Section 3016, imposes o maxizum $S0C penalty {pavable “o each zge
srieved shareholder) on iny corrorate officer with the duty to execute stock
transfers who fails to perform; the peralty is ulso applicsble te directors
or other officers causing such failure. Section 3016 is appliczble to non-

roflt corporations by wvirtue of Section 2002 althougl there are ro reported

i

cases involving nonprofit ceorperations.

It is the gencral policy of the existing Genersal Honprofit Cerporation
1w {(Bections 9402, % .CC-9611) to allew nonprofit corporations virtually come
plete freedom in determining membership rights, ipcliuding metters relating
to the translfer and issuance ol membership certiFficates; this plan is centinued
in this draft {see Sections 5262, S400-5410). In lighkt of this poliey and
the infreguency of situations in which memberships will be investment securi-
ties whose delay in trinsier will cause any injury, the staff hes not includea
in this draft such a section Imposing peniities for the reglect or failure to
trarsfer a membership.

§ L1k, Penalty cumulislive; remissicn of penalty

Jection 0514 {stteched to this memorandum) is the zame in substunce
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xisting Scetion 3017 widen hes been plaved in Crapter 22 (Seotion 2202)

o
[
W

of the new Gereral Corporation Iaw.

8 14510. Procedure upon failure o file stitement

Section 1461¢ (in redrafted Division 4} requires the Secretary of
State to mail u roilee ol delinguerncy to any nonprofit corporation whicl: fails
to file the required statement identifying its directors, officers, and the
1ike, and then to certify the name of =suck corporation te the Franchise Tsx
Beard upon its failure to Ffile within 60 days of the notice. The Beard then

$25C penalty on tae corporation.

vy

Z55€53€5

At 1t

]

Anril meeting, tre Cormission directed the stafl fo alscuss
with the office of the Secretary of State the desirablility and probable cost
of these provisicns. We raised botn issues with Bill Holden, who was the
represengiive of the Zecretary of State gn the drafting committee for the new
General Corporation [aw. He Indicated that the perslty provision had teen
creates becalse the commitiee felt tnat the existinz sanction {suspension of
corporation powers) for the failure to file was tco drastic. The amount of
the penalty vas selected arbitrarily.

Mr. Holden did not sse the cost of running tnals penslty systen as exe-
cessive. Corporate names ond characteristics are now in tie computer memory
uses by uls office for the purpose of sencing out statement forrms required by
Seotion 2301 (annually to hoth business «nd nenprofit corporations). Some
cost will be involved in prepering 5 rnew program to comply with new Section
22CL (a meonthly computer scan to determine which corporetions should receive
annual stztemernt forms, delinguency nctices, or certification to tae Fran-
chise Tux Beard). He did not know tne smount involwved in this start-up or the

continuing sxpenses of implementing the system, but it cid seem apparent that



little additionzl cost to the Secretary of State would result from including

ronprofit corporations in the system.

§ 14871, Penalty for unsuthorized transaction of intrezstate business

Section 14871 {in redrafted Division &) is the same in substance as
a Tportion of Secticn 2203 of the new Genersl Corporatiorn Iav and & portion

of foimer Section &40,

§ luiff2. Disability to mainbein zeticon upon intrustate business

Jection 14572 {(in redrafted Division 4) is the same in substence as

Section 2203(c) of the new Genersl Corporatiorn Iaw and former Section GACI.

§ 1s88L, Service on unguslified corporstion transacting intrastate business

One aspect of Section 2202 of the rew Generzl Corporation Iaw presents
a problem. The problerm and the ataff resclution of the problerm is discussed
below.

Tne new General Zorporation ILaw did not resclve ong inconsistency
that existed under the prior isw. Sesction 2203 of tue new law includes the
following:

Any forelgn corporsticon which transacots intrastate business 2nd

which does not hold 2 valid certificate from the Secretary of
State . . . , by transgcting umsutlhorized intrastate business,
shiall be deemed to zonsent to the Jurisdiction of tne courts of
California in sny civil sction arieing in this state wherein such
cerporation is named = varty defendant and shall be deemed to
have designated the Secretary of 3tste =g the zgent upon whom
process directed to the corporation ray be served within tais
state.

The <bove provision is taken from former Corporations Code Section 0403 but
omits the portion of Section Zh0® which provides that the plaintiff who served
the Secretary of State under the section hzd to vrovide 'a written state-

ment signed bty the partiy tc the zotlon seeking such service, or by his attorney,

setting forth an address to wilen such process shall pe sent by the Secretsry
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of State” 2nd recuiring thet the Seoretury of Stste send & notice of geivice

=

and copy of tne process To the coqsporation zt the

jay]

adress specifiea in the

written statement. e Jo not krnow whietaer the cmission of the written~-statement

regquirement wes Intenticral or Insdveirisnt, Lul e 1z nothing 1n Section 2203
2 : 2

to indicuate what the Secretaery of State dees witly the preocess served on the
Secretary cof State pursuarnt to Section 2203,

Sectlon 2114, which also cortinues wnrier law, provides in part:

()} A Tooelin corporation whleh hos trinzacted introstate
husiness and has thercaiter withdrawn from business in this
state may be served with process in wne manner provided in
this chapter in any action brought in this steve 2rising out
of suck business, wiuetaer or net it hws ever complied with
the regulrements of inis chapter.

The "chapter" referred to includes tihe requirement that 5 foreign corporation
shall obtain a certificate of quzlification from the Secrstary of State before
engaging in intrastate business in fsliforniz. Servize of process "in the
manner provided in tuis chapter” sdopts the seneral service provisicons relating
to foreign corporvaticns whick require reasoncble 3iligence to serve a corporate
cfficer and the obtaining ol a zourt ordes suchorizing service on the Scoretary
af State, sucn court order Lo ingicate the address to whick the Secretary of

State is to

4]

zad the notice of service and the copy oi the process. Eectlons
2203 and 2114 overlap irsofar as they -elate to 3 corperstion which dees intra-
state business in Culifornia vithout 3 certificate of qualificatien. Section

211 hms a gan, however, becauss it does not cover the corporation that is still

doinz intrastate business ir California. Tois gap is covered Ly Section 2203,
The staif nas drafted a ssetiorn to supersede the guoted portion of

Section 2203--Section 14584 which is contained in redrefted Divisicn 4. The

provision relatingz to consent to Jurisdiction ia Jullforniz has been omitted;

Code of Zivil Procedure Section =i{.10 permizs C:lifornia courts to exercise



Jurisdicticr "on any basis rpot inconslstent with the Jormsiitution of this state
o of the United Stetes.” The Judicial Couxncil Jomrent to Seotion 430,10
points out the bread basie cof jurisdiction over forelgn corporztions. e Fave
rot reproducesd the Comment here, but it is sei out -t pages 477-443 of vest's
Annctated Cuiliforniz Codes. It iz much broader then merely Jdoing business in
Jalifornia. The staff hes eliminsted the Inconsistency between Sections 2203
and 2114 by preovidins in new Section 14384 1 rule that is consisternt with Sec=

tion 2214 (codifies zs Secticn 14385 in Division 4). 2Although there is scme

overlap in the coveraze of new Sections 14884 sng 244 tnis causes no diffi-

culty since the service of process rule ic the same under voth sections.



Crim=g

8 14906 Frasdulent issusros

Bxoept for the addition of "marbersnips"  po "shares," this sectiorn i

in

the same as new Seccion 7251 and exlisling, S9etion 130%. Thrare are ro reported
azes invelving prosecution undsr Section 1305,
Penal Code
While 3t 1s possible that fSections 182({L){congpiracy to defraud person of

o

proverty), L84 {thelt, inciuding the fraudulent apprepriatior of ancther's prop-
arty), and 303 (erbezzlement} might in combinaticn cover the range of offenses
contained in Section 1490, thers are too many gquesiicns without arswars for cer-
tainty. For instance, when is an existing sharenolder's property "appropristed™
by a later unlawful issuve of shnares; did such a sharencolder antrust” preperty te
the corporate officer which was ther appropriated {embezzled); does ths act of
"sonsanting” to the invalid issvance of memharshins corstitute false pretenses,
fraudulert represertations, or false reports of "mercantile charactsr'?

S=ctior 25541 of the Corporaticrns Code mekes criminal the willful ase of a
fraudui=snt schenms or willfully fravdulsnt coaduct "in connecticn with the offar,
purchass, or ssgle of ary szcurity.” As the Draftsmer’s Commentery indicates,

£

vhis language is taken “rom SEC Bule 10b-5 urser the S=curitiss Exchanse Act of

15234, Existirg 10b-5 case law gencrally requires thau e plaintiff te zither =&
buvar or seller of securities. 2 A. Bremberg, Securitiez Law: Fraud, Sec., %.5,

a2t 221-223 {1975). This vestricts =he reach of Section 29941, derying it the same

coverage of creditors and existing sharshelders providsd in Beetion 1H3Qp,

§ 1h4onl, Pictiticus or fraudulent subscripsiors

S=otion thDl ig the sams in substance as Sactlon 2252 ard existing Sectiecn
1209, There are no reported cases invelvirg prosecution urnder Secticn 1309,
Torzery is defined as bz siooirg of the rame of ancther or of 8 fiziitious

werson, with intert to defraud and witheout autherity, con ceriair legal instriments,

.
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includirg & 'centract Tor wmorsy or obther propzriv.”  Penzl Code § 270, Tes d3if-
farercs between this defirition zrd the ~yime sev Tforih in S=sctien LLATY is that

-~
4

orgery regquires actual iatant Lo d=frauad--a sienificant distivcticon.

§ 15907, Fraudulers payment or distribotion

Seption L4202 is the same i+ subavance 28 new Secticrn 2253 ard existing

Jzetion 1911 except thatl thosz ssctiong caovear eniy “stork corcerations.”  Argu-

langurage currerntly exempls directors of most ronprofit corperations

frem the coverags oi S2cuicn 1511, There iy ro reascr, howsver, why members or
craditors of nonprofit corporations should not have the same preotecticon offered
by the crimiral peralty imposed uvpon directcrs as shareholders and creditors of

business corporations. Tasre are no repartad caszs involving coriminal prose-

11.

R

cution under Section 1
To the extant that the forbidder payrent or distribution cperated ¢ injure
a stock or mempership curchaser or subscriber, Seciicr 25541 of the Corporations
Code would apply to this of'fense; this would noi b2 the cass with rezard io
axisting sharsnolders, members, or creditors. Any atterpt Lo bring such ac-
tivity witkirn such Panal Ceds provisicns as theft (Section L54) or fracdulent

removal or conczalment ¢f property {Sections 154-155) meets the difficulty that

4

the aotivity proscribed by those secilorns 15 actually that of the corporation

rether than the individual.

§ 1L70'3. Palse report or statemsnt; refusal to kesn book or post nctice

[¥p]

Secticn 14903 1s tre semz ir scbestance 25 new Section 22554 and existing
Sezobtion 2012, There ars no repcrted cases invoelving criminal prosscutions
ander Szztien 3012 {ailthoush a kandful of pre-i025 cas2s under a pradscesscr
statute do exist).

Whern any of th2 acls prohibited by this section rzsuli in the purchase

or sale of s2curitisg, Section 25541 of the Jorporations Ccds is adeguate
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vrobteczicon. I ihwe falge repcrts or lack of pestine or notice resglts in the Srans-

iy

er of Turds or property by 2 de={raudzd carty, the crime of theft (Seection 284)

or consviracy Lo dofraud a person of proveriy (Section 192(4)) under the Penal

2
]
jo N
3

ig probstly involved., Trn other instances of acoliivity de2seribed by Ssefion

l._l

-
e

&
"
-

such as the ugse of Talse raports to exagserate the velus of thz corperation,

A

reperty which deoes nol cause anvone to zive up property or

Vo
-
]
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otherwise act to his detriment), ro cther cririral statunzs are applicable.

§ 14g0k. Fracdulsnt records

Sectior 14904 is the sames in substance as new Sesction 2255 and existing Sec=-
tion 3020, The reportzd cages irdicate that offenses under Section W20 are gonerally

charged ir conjonction with theft and conspiracy courts.

£

Tha crime described in subdivisior (2) corstitutes theft or smbezzlement undar
Peral Jode Ssction 48L, deperding urton whethar the corporation or a third party is

the viztim, There is no Penal Cods apalosue to subdivision (b).

§ 1L505. Exnibitior of false records to public officer

Saction 14905 is substantially the same as new S=2ciicn 22545 angd existing See-
fien 2021. Reporited prosecutions under Szction 3021 have g1l involwed bank officers.
The hehavior described in this s=ction may constitute forgery (Penal Code

§ L70), periury (Penal Cede § 118} if svidernce or testimery uvrnder oath is irnvelved,

ar the recording of false docomenis in a public offize (Peral Code § 115). If the
Talse documants or bocks zrs utilized in corrsrstion with the sale ol securitiss,
Sectiorn 25581 of the Corporaticns Dodz wili apply. However, thers exists a residus

-

of activity withirn the scope of Beciicor 2258 which is ot covered by these Pernal

Code and Corporate Securities Act sectlions.

§ 14906, Unauthorized use of names

Section L490H iz tiw same in substance as new Section 2257 and 2xisting Sec-

tion 2022, There arve ng reported casess of prosecuticns under Sectiion 3022.



To the exient that Szotion AO0E behavior invelves actually signing anothzr's
namz, the crire cf Torcery has beer committed {Penal Code 470}, Torgery may
also b2 involved il the third party's nams is "isserted” inve a derument which
cortaing some gther signatures as an Talleration” of a sigr=d instrumsnt, Ths
usz of sboeh a fraudulernt docum=nt Lo cotain properiv from ancther constitutes

a form of theft (Penal Cods § 43k). If€ the documsnt invelved is usad to cause

thz sale of stcck of ths corporation, & viclation of n 23541 of the Cor-
poratiors Code will alsc kawve occurred. There remains within the scope of Sec-
ticr 143C€ and oulsise the coverage of other criminal szctions the unauthorized
use of an individual's rame in a decumsnt relating to an existing or rot-yet-

formed corperation whick dess not lazd tp the purchass or sale of secorities

cr any cother transfer of nroperty.
Eespectifully schmitoed,

r A, Whitman
< Attorroy



Memorandum 76-64
EXHIBIT 1

406/178 § 6513
Staff Drafe May 1976

§ 6513, Failure to keep records or submit filnancial statements

6513. (a) A nonprofit corporation 1s subject to penalty as provid-
ed in subdiviation (b) if {t neglecta, fails, or refuses to do any of the
following:

(1) Keep or cause to be kept or maintained the record of members or
booke of account required by this division to be kept or malntained.

(2) Prepare or cause to be prepared or submitted the financial
statements required by this division to be prepared or submitted.

(b) The penalty shall be twenty-five dollars ($25) for each day
that the fallure or refusal continues, beginning 30 days after receipt
of written request that the duty be performed from one entitled to make
the request, up to a maximum of one thousand five hundred dollars
{$1,500).

{(c) The penalty shall be paild to the member or members jointly mak-
ing the request for performance of the duty and damaged by the neglect,
fallure, or refusal if sult therefor is commenced within 90 days after
the written request is made; but the maximum daily penalty because of
failure to comply with any number of separate requests made on any one
day or for the same act shall be two hundred fifty dollars {($250)}.

Comment. Section 6513 1s the same in substance as Section 2200 and

former Section 3015. The language of Section 2200 has been modified to

substitute "members" for "shareholders.”
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Cross~Reference:

Sections 6510 (required books and records}, 6511 (form of records; where
kept), 6520-6525 (annual report), 6526 (members' right to obtain fiacal
information), and 14903 (false report or statement; refusal to keep book
or post notice).

406/179 § 6514
Staff Draft May 1976

§ 6514, Penalty cumulative; remission of penalty

6514. (a) The penalty prescribed by Section 6513 is in addition to
any remedy by injunction or action for damages or by writ of mandate for
the nonperformance of acts and duties enjoined by law upon the nonprofit
corporation or its directors or officers,

(b} The court in which an action for the penalty is brought may re-~
duce, remit, or suspend the penalty on such terms and conditions as it
may deem reasonable when 1t 1s made to appear that the neglect, faflure,
or refusal was inadvertent or excusable.

Comment. Section 6514 is the same in substance as Section 2202 and

former Section 3017,



