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Memorandum 76-60 

Subject: Study 77.70 - Nonprofit Corporations (Voting of Memberships) 

The Commission reviewed Chapter 7 (Voting of MRmberships) at the March 1976 

meeting, making a number of policy decisions which required further implementation. 

This memorandwr. presents the revised Chapter 7 that implements the Commission' s 

decisions. 

The staff believes that this c)'8pter is central to the operation of the 

whole nonprofit corporation statute and should be gone over with great care. What­

ever language dnd principles are finally approved to govern voting rights, there 

will need to be extensive conforming changes throughout the entire nonprofit corpora­

tion statute. 

The draft of Chcipter 7 and reldted provisions is discussed below. 

§§ 5178, 5179, 5194, 5194.3, 5194.5. Definitions (Exhibit I) 

The definitions of "proxy," "proxyholder," "vote," and "voting power" are 

compa ra ble to definitions in the business corporation law. The definition of "voting 

members" is new and is intended simply to simplify drafting in the many instances 

in which the phrase "persons entitled to vote for the election of directors" is 

used throughout the statute. 

§ 5263. aylaws relating to voting rights (Exhibit I) 

At the March 1976 meeting, the Commission determined that consideration 

of Section 5263 should be deferred until other decisions with regard to voting 

rights had been made. 

Hith respect to subdivision (a)(l), the Commission has previously determilled 

to make cumulative voting and proxy voting optional with the bylaws. See Sections 

5321 and 5730. 
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Subdivision (a)(2) continues existing authority for both business and 

nonprofit corporations to permit creditors ~o have voting rights but enables the 

bylaws to make such provision,consistent with the general rule that nonprofit 

corporations may specify voting rights in the bylaws. 

Subdivision (b) embodies a concept that the Commission tentatively adopted 

two years ago--that bylaws affecting the voting rights of members should be 

approved by the members. ",he Com,aiGsion, at the ~~arch Iueeting, requested that the 

staff present for i ts rev~ew four variations on this theme: 

(1) That it be restricted to adverse effects on voting rights. 

(2) That it be limited to affected classes. 

(3 ) That the articles be permitted to oiopt such a provision. 

(4) That it "be omitted al-cogether. 

The staff belie'ies that nU!1C.ber[; (3) anet (4) are undesirable; some limitation on 

the power to affect .::embers' vcting rights is essential in light of the broad 

flexibili ty grar:ted the bylaws in the nonprofit c,,~";?oration statute to alter pre­

scribed voting rcquil'ements. The staff r:e:>tes that vo°cing rights in business cor­

porations are controlled to' the articles, the amendm'ent of which requires the 

approval of the ,"embers. 

The sta:f ha s fol1o'.ed number (1) ra th-or than number (2) be cause (2) could 

lead to an irlpllcation that n~mber approval is requ~red only ",here rights of a 

class are liffiited and not .. h-ore the rights of all :::embers are limited. 

§ 5321. Election of_l!ir8ctorE (Exhibit I) 

Subdi vi sion3 (a) and (c) of thi s section have beell previously tenta ti vely 

approvei. The staff revisi_on adds subdivisions (t) and (d), which are drawn from 

the business corporation lew. 
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§§ 5710, 5711. Voting rights ani ITnnner of voting 

These provisions h3ve previously been tentatively approved. 

!) 5712. Persons entitled to take member action 

This section attell1?ts to cap'cure the deeis: on made at the May 1976 meeting 

that} where a s~ctiLn requires the apJ.)roval of the 'Imem~bersll or relates to an 

action that may be taken by s,:ne percent2gc' of the "members," that approval or 

action my be taken onl:, by the me'l1bers entitlecl to vote for directors. 

The stuff has [!dJ~o, teo tilis dec~sion the concept that the nonprofit corpora-

t~on may prescribe additional persons required to take the action. The staff draft 

':)es not permit the byla''/s to eliminn t~ the ",C:TIbers entitled to vote for directors 

from the b-Jsic dec~si0n-L.aki~~.g proc2s;:. 

Adoption 0f this sectioe: -,;ill en~ble the statute to simply require approval 

by the memoJers \Olithou-:' specifying th~· vote required in every case. The only time 

T:1i8 ECCU,();:). m,"l<eG clcsr tlnt the no.'o-profit corporation may impose greater 

voting requir--c':~ents. It Gh,~u,',d be noced that, in business corporations, this may 

be done only in '0','2 arti,cles. CD~;istent wi 'eh the rest of the nonprofit corporation 

statute, ScetioD ;'711f i'~rm~"3 ".Lis tc 10e c.on~ In the bylaws. 

This sect!_on ,,:8 tel,:;ativcly aPP'WIed ':J;,- the Commission in March in a form requir-

a class. TLe st"ff revIsion lor-cedc)'.3 the lJ~'ovision so that any corporate action for 

1,hich the apprcv3]_ o} the ne::it'?rG i.s requir2d must be approved by a class if the 

clnss is adversely aff('~ted "2y ·~~:t:2 act::"on. 



§ 5716. Disqualified votes 

This seetin! is ccmDar~~le to a provision of the business corporation law. 

§ 5717. Approval by board in lieu of approval by f.lembers 

This secticn lnakes clear that t:,e board may take member action when there 

are no' voting meC".bers. Ti1is waG a matter the CO'D::.ission asked be clarified at 

a recent meeting. 

§ 5718. Additional. vote req,:,:~.re~~lY bl::,la"s 

This provisioc permits th~ bylmis to require approval by the members of 

actions "hich ','culdnot othenrise be? ,'equired to be approved by the members. The 

(;ompan:ble provision 0:' the bu['in(;t:;s co!'-poration l~)t:l requires the articles to 

impose sueJ. aciditi0::1:11 requirc:r1c:nts for 3pp::-o7al. 

§§ 5720-5726:_Ex".:cci.~_c:! V~~~?~rll;l.l?c!"~ 

Thes2 :!r'lvis:i.C1S ger.crally folIo\{ cooparable provisions of the business 

corporati::m Im~T. Sectic'JG 5720.- 5724 -\~-ere r~()t inc~.:wlc1 i:J. the original staff draft 

of this chEiptcc b-J.~~ L:nr2 bee':l aCi.,icQ at '~he COnl."":1iSf;ion I s direction at the March 

1976 xeEto.llg. 22c~i.cn 57<'5 is pre":'c',usl)' a]Jprovei. Section 5726 has added to it 

provisions relating tr) ·v-::.d:;i~C of mcr>lberf'hips :i_il the n'1me of a group, pursuant to 

Com...'llissio .. 1 directi.on. 

§§ 5730-5736_:~~des 

The3e provisions g2nel-ally follo>! the co:n]Jarable provisions of the new 

business c,"q:or2cion l~w, A proxy is limited to three··year maximum duration, 

however-, unleG3 cC"Jplo'-'''-~ \..Jit:>-J an j.!"rte.l'cst: and gene:.nl proxies are authorized, in 

accordance vli th tb.2 COt:.lllissicn 1 s decisions at the ~~'lrch 1976 meeting. 

Pr:.:,.xy voting may b9 Pi~Clhioitcd a:together by nonprofit corporations as 

provide:} in th2 ex:.!.. Etir:.S L .. X:.1p .. -0f';' t (' ")rpo],.-nt.: -,:.1.1 l[ll.~T ~ In this connection, the 
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staff notes that the judgment in the automobile club case precludes the use of 

proxies in elections for directors: 

9. 110 proxies lt8y be used to vote in any election for the Board 
of Directors since a fair election or vote of the members cannot other­
wise result; provided, however, proxies may be used for any lawful 
corporate purpose other than the election of directors or modification 
of election procedures. 

§§ 5740-5744. Voting agreements 

The prcvisicns relating to voting agreements have been previously approved. 

The staff has split ;;he~c in'co scpe.rate sections and renumbered them. 

§§ 5750-5754. Inspectors of election 

These prcvi.3ions l:ave been previously approved. They have been revised 

to be phrased in the singular and ha'le been broken do,m pursuant to the Commis-

sion's directio!l at the Harch 1976 meeting. 

§§ 5760-5765. Contested elections 

The provisior.s relating to contested elections were tentatively approved 

by the COC'lY'issio'l in March; they have been further broken dmrn pursuant to the 

CommissIon's directions. 

The staff cells your attention to the fact that the provisions of this 

article apply -:0 foreign corporations in case of elections held or appointments 

made in this state as veIl as to domestic corporations. Existing law applies 

these proviSions to foreign corporati,ons a s does the ne.r business corporation law. 

For this rea scm, the staff bas continued to apply the provisions to foreign 

nonprofit cOlporations. Hmrever, the staff seeS no significant policy considera-

tion >Thich '{Ol,ld requir2 application of tnese provisions to foreign corporations 

"'hile denying application t~ ~ore!.gn corporations of other provisions designed 

to protect me~b2r3. 

Respectfully submit~"d, 

Nathaniel S·~,erling 
Assi stant Bxecllt i V8 Secr(Ota ry 

- 5-



. . 

~Iemorandum 76-60 

c·.·. 
" EXHIBIT I 

404/2$1" . •. sue 

- ; . 

. '; ~' , 

' ... ~: -,' ' 

( 
.. C' 

-':,- ':-C.- -j; 

404/282 
.. .'- --~.'-,'-- '.. :"~~::'--. 

l511. 
.'-' - '~~it·:~.it'~.:~~:;' . ',' ~':"I ,-' 

" .' .- ~. 

5179."hb;Zr1lOlAfet"~lIthef;.r:~~o:,'wh.,i',~,b,~~ " 
,',-:, ." , --; . . 

,ca •• ,_ ,',' '~tiotl'~lt?,I.e. );he''''; .(.,l···8\ilJIIi~~c~I:f:.i11.' 
(GeDl!l'all'ibtjlQi~:I.eli;:1.ii.r)~ < " 

i _, 

\, -, 
, , ' 

", i • 
, ~-' 

( 



. . 

404/283 
( 

'-, ' 

. ~-: 

:. ~.'.- -. 
. ,~- ". ", '.,," , 

"-,.::-: 

:- ,',-. 

c 

.. . . "," 

" :' '. 

. - ,; 
,'" . 

§ 5194 

.St.fflltaft: J~ l'~J6, , .. 

. : .-,-. ;;,-, 

", ',.'" 
.. 

"-'" .. 

.::- . 

,.,,- -'-

, ~ , . > 

- ,,- .. , ~ -



. ", .. 

( 404/285 § 5194.5 

Staff Draft June 1976 

§ ~194.5. Voting power 

5194.5. (a) ''Voting power" u.eans the yotes entitled to be cast for 

the election of directors at the time the determination of vot1ng power 

is made, u:cluding a right to vote contingent upon the happenillg of a 

. condition or event thet hes not occurred at the time. 

(b) Where a class of membership is entitled to vote as a WillS for 

a ·director, the determination of voting power ,haU be based on the per­

centage of the UUIIber of directors which theclB,88 1sentlt~!!iI to ~t 

out of the total number .of authorbed directors. 

COIIIIDent. Section 5194.5 is eOljiparable to Section 194.5 (General 

Corporation Law); it is new to -nonprofit coriJOration ••. 

404/286 § 5263 

Staff Draft June 1~76 

I 5263. BllaQrelatin! to votiy rights 

5263. (a)· Subj~t to this division, the bylaws may providefof: 

(1) The manner of voting by members and whether cUllUl.ative vot.f,.ng 
. i . 

and proxy vottrJ shall be allowed. 

(2) Voting rights ofbolders of evidences of indebtedness, issued 

or to be issued by the nonprofit corporation. The provisions of this 

( . division applicable to Yoting of memberships apply to vot1ng rights of 

holders pf evidences of indebtedness. 
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