#77.60 6/7/76
Memorandum 76-6C

Subject: Study 77.70 - Nonprofit Corporations {Voting of Memberships)

The Commission reviewed Chapter 7 (Voting of Memberships) at the March 1976
meeting, meking a number of policy decisions which reguired further implementation.
This memorandum presents the revised Chapter 7 that ilmplements the Commission's
decisions.

The staff believes that this chapter is central to the operation of the
whole nonprofit corporation statute and should be gone over with great care. What-
ever language and principles are finally approved to govern voting rights, there
will need to be extensive conforming changes throughout the entire nonprofit corpora-
tion statute.

The draft of Chapter 7 and related provisions is discussed below.

§§ 5178, 5179, 5194, 5194.3, 5194.5. Definitions (Exhibit I)

" “oproxyholder,™ "vote,"and "voting power" are

The definitions of "proxy,
comparable to definitions in the business corporation law. The definition of "voting
members” 1s new and is intended simply to simplify drafting in the mabhy instances

in which the phrase "persons entitled to vote for the election of directors" is

used throughout the statute.

§ 5263. Bylaws relating to voting rights (Exhibit I)

At the March 1976 meeting, the Commission determined that consideration
of Section 5263 should be deferred until other decisions with regard to voting
rights had been made.

With respect to subdivision (a)(1), the Commission has previously determimed
to make cumulative voting and proxy voting optional with the bylaws. See Sections

5321 and 5730,



Subdivision (a)}(2) continues existing authority for both business and
nonprofit corporations to permit creditors iu have woting rights but ensbles the
bylaws to meake such provision,consistent with the general rule that nonprofit
corporaticns may specify voting rights in the bylaws.

Subdivision {b) embodies a concept that the Commisslon tentatively adopted
two years ago--that bylaws affecting the voting rights of members should be
approved by the members. The Commission, at the March meeting, reguested that the
staff present for its review four variations on this theme:

(l) That it be restiricted to adverse effecte on voting rights.

(2) That it be limited to affected classes.

(3) That the articles be permitted to adopt such & provision.

(4} That it be omitted al%ogether.

The staff believes that nurbers (3} and (4) are undesirable; some limitation on
the power to affect members' voting rights is essential in light of the broad
Tlexibility grarted the bylaws in the nonprofit coiporation statute to alter pre-
scribed voting requirements. The staff rotes that voting rights in business cor-
rorations are controlled by the articles, the amendment of which requires the
approval of the members.

The staif has followed rumber (1) rather than number (2) because (2) could
lead to &n implication that nember approval 1s required only where rights of a

class are limited and not where the rights of gll members are limited.

§ 5321. Election of diresctorc (Exhibit I)

Subdivisicns (a) and (¢} of this section have been previocusly tentatively
approved. The staff revision adds subdivisions (t) and {d), which are drawn from

T

the business corporation law.

.-



§§ 5710, 5711. Voting rights ani ranner of voting

These provisions have previously been tentatively approved.

§ 5?12._ Persons entipled tquyake member_igyion

This secticn attemphs to capture the decis’on made at the May 1975 meeting
that, where a section requires the approval of the "members" or relates to an
action that may be taken by some percentezge of the "members,” that approval or
action may be takea only by the members entitled to vote for directors.

The staff has ccélded to tnis decision the concept that the nonprofit corpora-
tion may preczcrite additional persons required to take the action. The staff draft
2yes not permit the bylaws to eliminnte the mcabers entitled to vote for directors

from the basic decisicn-rmaking procss:z.

§ 5713. Vote recuired for merber action

Adopticn of this cection will entble the statute to simply reguire approval
by the menvers without specifying the vote required in every case. The only time

-

a2 specifircticp of vote will be rececsary Ls when a super-majorlty is required.

T

& St;h'._éiiﬁﬂﬂ T2y reguirve grveater or ciass vote

This gcection mokes clezr that the nonprofit corperation may impose greater
voting requirs-ments. Tt should be noted that, in business corporationg, this may
be done only in %'= articles. Corsistent wi+h the rest of the nonprofit corperatieon

statute, Scction S71h pormits this to Le donz in the bylaws.

§ 5715.

This section was teuiatively approved by the Commission in March in a form requir-
ing a class voiz on crilsls ov “latr arandrants {hat adversely offect the righhn of
a class. The staff revision broadsrs the provisicon so that any corporate action for
which the approval of the memters is required must be spproved by a class if the
cinss 1s adversely affected Ty the actionm.

- 3
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§ 5716. Disgualified votes

This secticn is comparadle io a provision of the business corporation law,

§ 5717. Approval by board in lieu of approval by members

This secticn makes clear thnat the toard may take member action when there
are no voting merbers. Thic was a msbier the Comsission asked be clarified at

& recent meeting.

§ 5718, Additional vote reguired hy bylaws

This provicion permits the bylaws ©o require approval by the members of
actions which wculd not otherwise be reguired to be approved by the members. The
comparzinle provicion ¢ the buriness corporation law requires the articles to

impose sueh additienal requircments for approval.

§§ 5720-5726. Exercise of voiing rights

These nvisicns gererally follow comparable provisions of the business
corporation iaw. Sectilcnz 5720-572k4 were rot includod in the original staff draft
of this chawnter bal bave hezen added at the Commission's direction at the March
1976 meeting. Sacticn 5725 is previcusly approved. Section 5726 has added to it

provisions relating teo voting of memberchips in the nome of a group, pursuant to

Comnissina direction.

§§ 5730-5736. Proxics

Theze provisions gsnerally follow the comparable provisions of the new
business corporation laiw. A proxy is limited to three year meximum duration,
howvever, unless ccuplen with an interest. and genemml proxles are authorized, in
accordence with the (ommissicn’s dzcisions at the March 1976 meeting.

Proxy voting may be peohibited altogether by nonprofit corporations as

rrovided in the exicting ronp.ofit corporziion law. In this connection, the

e



staff notes that the judgment in the automobile club case precludes the use of
proxies in elections for directors:

g. lo proxies may be used to vote in any election for the Board
of Directors since a fair election or vote of the members cannot other-
wise result; provided, however, proxies may be used for any lawful
corporate purpose other than the election of directors or modification
ef election proeedures.

§§ S74C-574L. vVoting agreements

The previsicns relating to voting agreements have been previously approved.

The staff has split *then into scperate sections and renumbered them.

§8 5750-5754. Inspectors of election

These provislons have been previcously approved. They have been revised
to be phrased in the singular and have besen broken down pursuant to the Commis-

sion's direction at the March 1276 meeting.

8§ 5760-5765. Contested elections

The provisions relating to contested elections were tentatively approved
by the Commission in March; they have been further broken down pursuant to the
Commission's directions.

The staff calls your atitentlon to the fact that the provisions of this
article arply *o foreign corporztions In case of elections held or appointments
made in this state as well as to demestic corporations. Existing law applies
these provisions to foreign corporations as does the new business corporation law.
For this reason, the staff has continued to apply the provisions to foreign
nonprofit coiporations. However, the staff sees no significant policy considera-
tion vwhich would reguire application of tnese provisions to foreign corporations
while denying application t3 foreign corporations of other provislons designed
to protect membears.

Respectfully submitiad,

Nathaniel Sterling
Assistant executive Becretary
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404/283 - § 519 ) |
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404285 | § 5194.5

Staff Draft June 1976

§ 5194.5. Voting power

5194.5. (a):“Voting power" means fhe votes entipleﬂ'to'be cast for
the election of directors at the time the‘detérﬁinatiuu of voting power

is wade, excluding a right to vote contingent upun the happening af a

.condition or event that has not occurred at the tima

(b) Where a class of membership is entitled to vote as a class for
a'direntor, the determination of voting power ghall be based on tﬁe per-
centage of the nuubér of directors which the_elqés'is !nti;lgd.tﬁelgct
out of the total number of authnzized‘directérs‘

Comment. Section 5194.5 is couparable to Section 194.5 (General _
Corporation Law); it is new to nonprofit corporation 1aw.

| 404/286 § 5263

Staff Draft June 1976

- § 5263, Byiaus‘?élsl _to voting rights

5263. (a) Subject to this division, the bylaws may provide for:

(1) The manner of voting by manbers and whather cunulative voting
and proxy votiné shall be allawed

{2) Voting rights of holders of eﬁidenhes of indeﬁtedness; 1§sued
or to be isauéd by the nonprofit corporation. The pravisionalof this
division applicable to voting of memhershipéiapply to voting rights of

holders of evidences of indebtedness.
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(b) A hylaw that adversely at‘fec::s yutins rtghts nf-'

‘tion 9802().. o
san- £or pmza‘”



- § 5321

R Cment. Section 5321: supersadés pnrtions of- fomr Sectimul 9392 o
C {ana'sauica) which permitted :he byxswa'ap apge:fy;the time asd mariter




