
#77 .130 5/3/76 

Memorandum 76-54 

Subject: Study 77.130 - Nonprofit Corpordtions (Dissenters' Rights) 

Atta ched to this ;r,emorandum is ~ 'itaff iraft of Chapter 13 (Dissenters' Rights) 

of the General Nonprofit Corporation WH. The draft statute is similar to the 

provisions of Chapter 13 of the ne',! Generdl Corporation Law (Sections 1300-1312). 

vie have omitted some provisions that are not relevant to nonprofit corporations 

and added some provisions that a,'e necessary or useful. 

B'i ckground 

Under Section 9002 of the General Nonprofit Corporation Law, the rights of 

dissenters from a merger or consolidation of a nonprofit corporation are determined 

by the provisions of Sections 4300-4318 of the General Corporation Law (the prede­

cessor sections of Chapter 13 of the ne', General Corporation Law). These sections, 

like Cr~pter 13 of the new General Corporation Law, provide an exclusive remedy 

by which the dissenting shareholder may require the corporation to purchase his 

shares. This remedy replaces any legal or equitable remedy the shareholder may 

have had to attack a merger or consolidation, whether on the grounds of fraud or 

unfairness, except that the shareholder rray bring an action to test whether the 

requisite number of shares were voted in favor of the merger or consolid3tion. 

(See Sections 4123 of the old General Corporation Law and 1312 of the new General 

Corporation La,r; 1 H. :&lllantine & G. Sterling, California COrporation Laws 

§ 336 (4th ed. 1976).) It is stated in Ballantine Jnd Sterling that, even if the 

consent of a shareholder '.las obtained by fraud, he may not enjoin or rescind the 

merger or consoldiation although he has a cow~on law remedy for damages against 

the persons who perpetrated the fraud. <'~.:., Section 336 at 599-600.) 

\,'e have not discovered any California cases involving the application of the 

d.issenters' rights provisions to a merger or consolidation of nonprofit corporations. 
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This is primarily beceuse the dissenter's appraisal remedy only makes sense in 

the context of nonprofit corporations ,,,here the membership represents an mmership 

interest in the property of the nonprofit eorporation, such as 1>'Quld be entitled 

to a share of the assets on dissolution. Hence, in t;le case of a charitable 

corporation, there can be no right to require the nonprofit corporation to pur­

chase the membership. In the case of a merger involving a country club or a 

condominium, however, tile right of q di s seuter to be compensa ted a ppea rs to be 

as important as for the shareholder in " business corporation. 

!lddi tiona I policy questions end problems are discussed in the remainder of 

this memorandum under specific sections. 

Discussion of Particular Sections 

§ 6300. Dissenting membership 

The draft defines "dissenting membership" in a different manner than the new 

General Corporation law defines "dissenting share." Section 1300(b) contdins 

some procedural. requirements--i. e. , th;t the holder of the shares must have 

demanded that the corporation purchase them and have submitted the shares for 

endorsement--which cause confusion 1men l'ead with other provisions in the chapter. 

The draft definition retains the requirements of paragraph (2) of Section 1300(b) 

to the effect that the membership must have been outstdnding at the time of the 

deter~ination of memberships entitled to vote on the reorganization and not have 

been voted in favor of the reorganization. Subdivision (a) of draft Section 6300 

adds ~ requirement implicit in existing l~w that the membership must represent 

an ownership interest in the nonprofit corporation. 'lie have not continued the 

provisions of the new Genera I Corpora tion lA", concerning Ii sted shu res or short­

form mergers since these are of real importance only to business corporations. 
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The dra ft does not define "di s senting member" be cause it did not seem to 

be useful to do so. The phra se "holder of a dissenting membership" 'fOrks 

adequately '.,here ve need to refer to the person. Compare Section 1300( c) ("dis­

senting shareholder" defined). 

Throughout Chapter 13, we have used the term "reorganization" which is not 

yet defined in the draft. This term is defined in Section 152 of the nel< General 

Corporation lal< but, as will be seen from examining that section, it is not 

readily adaptable to the nonprofit corporation law. The problem of defining 

"reorganization" ,rill be dealt '.lith in another memorandum. Hhen reading the draft 

of Chapter 13, reorganization should be understood to include mergers, consolida­

tions, and sales of assets which are de facto mergers. 

§ 6303. Notice of approval of reorganization 

Under Sections 1300 and 1301 of the new General Corporation law, notice of 

approval of the reorganization by the shareholders is required to be sent only to 

those "ho may be entitled to exercise dissenters' rights. Under Section 4109 of 

the old General Corporation law, notice of approval of a merger or consolidation 

was required to be sent to each member. For the time being, >le have followed the 

procedure of the new la1, which should save money for the corporations involved 

since they will not have to send uotice to as many persons. T'le Commission should 

consider 1·,hether there is any reason to send notice of approval to every member 

of a nonprofit corpora tion. 

The new law also eliminates a step in the proceedings since .the corporation 

is required to state its determination of the fair market value of the possibly 

dissenting share in the notice of approvql. (Section 1301(a).) The shareholder 

then responds "ith a demand ~nd by submission of his shares for endorsement. Under 

the old la", the corporation 1,'8 ited for the sha reholder to make the first move 

-3-



by demanding that the corporation l'urchese his dissenting shares. (Section 4301.) 

Tne corporation then had to respond '.rith on offer '.:ithin five days if it agreed 

that the shares were dissentin" slmres. (Section 4304.) Hence, under the old 

131;, the corporation had to mail notic2 to everyone or:ce ~nd then once more to 

those making a demand. 

§ 6304. Demand for purchase 

The nonp"ofit corpor'dtion's statement of fair market value in the notice 

given pursuant to Section 6303 is an offer to purcha se the :iissenting membership 

at that price. This provision is the same as the old and new General Corporation 

Laws. Should the counter-estimate of fair market value in the member's demand 

for purchase be binding on the member? 

§ 6305. Submission of transferable membership certificate 

The provision in the General Corporation Law concerning submission of the 

shares to the corporation for endorsement presents a problem in the nonprofit 

corporation law since it is possible to have a membership representing an owner­

ship interest without baving a transferable membership certificate or any member­

ship certificate at all. Accordingly, this provision is limited to transferable 

dissenting membership certificates. 

Another problem is that the purpose of the submission and endorsement 

requirement is not clear from the statute. It seems logical that the corporation 

'lOuld not endorse the shares as dissenting shares pursuant to Section 1302 of the 

new General Corporation Law unless the corporation agrees that the shares are 

dissenting. HO>Tever, Section 1302 does not specifically so provide. :&lllentin~ 

and Sterling states that the purpose of this provision is to "indicate to pur­

chasers or lenders that the rights of the holders of the shares represented 

thereby are limited to the rights of dissenting shares." (:&lllantine & Sterling, 
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supra, § 339.) If the corporation endorses the shares as dissenting shares only 

when it agrees that they are, this provision also serves the purpose of putting 

the shal'eholder on notice that the issue of Hhether the sDares are dissenting 

remains to be l'esolved, ·"hether inforllldlly or by im action. 

§ 6306. Notice to member not holding transferable membership certificate 

Section 6306 is designed to deal ',lith the problem of a dissenting membership 

which is not represented by a transferable membership certificate. In this situa-

tiOD, there is no interest in givinG notice to potential purchasers or lenders, 

but there is an interest in facilitating agreement on the issue of Hhether the 

membership is dissenting and on its fair market value. 

§ 6308. Action to determine nature of membership or fair market value 

The member or an "interested" nonprofit corporation may bring an action in 

the circumstances specified in draft Section 6308. The term "interested" is 

vague, but is u sed in both the old and ne'; business corporation lal.'s. It dp-

parently includes a surviving or consolidated nonprofit corporation, any other 

constituent nonprofit corporation, and the nonprofit corporation whose memberships 

are involved in the dction. (See Ballantine & Sterling, supra, § 342 at 611.) 

§ 6315. Costs of action 

Subdivision (c) of Section 6315 is the same as a new provision of the new 

General Corporation law giving the court discretion to require the nonprofit 

corporation to pay attorney's fees, expert witness fees, and interest "here the 

appraised value of the membership is 125 percent of the price offered by the 

nonprofit corporation. Hm,ever, the staff is not sure that this provision is as 

salutary in the context of nonprofit corporations as it may be for bu"siness 

corporations. It may be overly punitive because, generally speaking, the value 

of memberships in nonprofit corporations is more difficult to estimate than the 

value of shares in business corporations. 
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§ 6317. Rights of dissenting members pending valuation 

The introductory clause of this section, which is the same as the first 

sentence of Section 1308 of the ne1' General Corporation La", is in brackets be­

cause the staff is unsure of its me~ning, After the fair market value has been 

agreed upon or determined, the rights of a dissenting membership are restricted 

since the dissentin: status can be lost only upon the happening of certain events 

specified in Section 6319. RO'.rever, before the fair market value is agreed upon 

or determined, Section 6317 appears to say that all rights and privileges continue 

and no express limitation appears to restrict those rights. 

§ 6321. Limitation on action to test validity of reorganization 

This section is derived fro~ part of subdivision (a) of Section 1312 of 

the new General Corporation Law "hich in turn "as derived from Section 4123 of 

existing la,,, Section 4123, 'Which appears in the chapter on mergers and con­

solidations in existing law, is a limitation on actions to test the validity 

of a merger or consolidation and ~lso a cross-reference to the two remedies of 

dissenters--to be compensated according to a preexisting agreement bet'Ween the 

shareholder and the corpordtion or to follow the dissenter's rights procedure. 

Since the substance of Section 4123 nmr appears in the chapter dealing with 

dissenters' rights, no cross-reference is needed. Accordingly, the staff has 

omitted the last third of subdivision (a) of Section 1312 in the draft of Sec­

tion 6321. Draft Section 6302, which is the same as Section 1311 of the new 

General Corporation Law, adequately covers the point that no dissenters' ap­

praisal remedy is aVCiilable where the nonprofit corporation dnd the member have 

already contracted for the amount of compensation. 

The draft of Section 6}21 does not continue the ne" provision of subdivi­

sion (b) of Section 1312 of the ne1{ Generdl Corporation Law. Subdivision (b) 
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is an exception to the limitation provideQ by subdivision (a) of Section 1312 

(and duplicated in draft Section 6321) in tl:at it permits nondissenting share-

holders of ~ controlled corpora tion to brin; an a ction to eha llenge a reorgani-

zation on grounds other than that there ,;ere not enougl: votes to authorize the 

reorganization. Presumably, this ne'" provision permits a sl:areholder who votes 

for a reorganization and later finds out that he relied on fraudulent represen-

tations to bring an action to enjoin or rescind the reorganization. The second 

sentence of subdivision (b) of Section 1312 provides some procedural limitations 

on the exercise of this right. Fe have not drafted a similar sect:bon for the 

draft of the nonprofit corpor3tion la,,, because the special situation of a re-

organization involving controlled corporations does not merit special attention 

in the area of nonprofit corporations. Furthermore, any neea for such a remedy 

is partially alleviated by draft Section 6322. 

§ 6322. Action by dissenting member not holding membership representing owner­
ship interest 

The Minutes of the June 1974 meeting indicate that the Commission was at 

tha t time favorably disposed to>la rd providing a right of a ction on beha If of 

members, directors, and the Attorney General to rescind or enjoin a merger or 

consolidation where it would defraud the members or \Tould be manifestly unfair 

to a constituent nonprofit corporation. This remedy ,muld have completely re-

placed any right to require the nonprofit corporation to purchase the dissenting 

membership. The staff believes that it is better to have a mixed approach, and 

that is ·what the draft of Chapter 13 seeks to do. It seems best to treat 

memberships which ~re of a proprietary nature like shares in a business corpora-

tion. It may be advisable to recognize by statute that, in the case of fraud, 

and perhaps manifest unfairness, the members "have a right to loring an action. 
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Accordingly, draft Section 6322 is much more limited than the sectiow'considered 

two years ago although it could still lead to some vexatious litigation. The 

Commission Itay want to limit such actions to Cictions for fraud, or pertaps even 

eliminate this section entirely. Presumably, the final "-raft of the General 

Nonprofit Corporation Law -"ill provide appropriate authority to the Attorney 

General to protect charitable trusts in the c~se of a reorganization involving 

charitable corporations or nonprofit corporations holding bssets on charitable 

trust. It is difficult to say "hether minority ",embers who do not hold member-

ships representing ownership interests or members of charitable corporations 

have an interest ic preventing a reorganization, distinct from the public interest 

in charitable purposes, trrlt deserves statutory recognition. In the case of 

charitable corporations, perhdps the minority members might best be vie"ed as 

private attorneys general "ho have the advantage of having some detailed kno,,-

ledge of the corporation and being involved in the reorganization process and 

,rho are in a good position to make sure that the public interest is protected. 

Should Sections 6322 and 6323 be retained in some form? 

Respectfully submitted, 

Stan G. Ulrich 
Sta ff Counsel 
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963/716 

§ 6300. 

~ 6301. 

§ 6302. 

§ 6303. 

~ 6304. 
§ 6305. 

§ 6306. 

§ 6307. 

§ 6308. 

§ 6309. 

§ 6310. 

§ 6311. 

§ 6312. 

§ 6313. 

§ 6314. 

§ 6315. 

§ 6316. 

§ 6317 • 

§ 6318. 

~ 6319. 
§ 6320. 

§ 6321. 

§ 6322. 

§ 6323. 

Rough Outline 

GENERAL NONPROFIT CORPORATION l.AW 

CHAPTER 13. DISSENTERS t RIGHTS 

Dissenting membership 

Right to require purchase of dissenting membership; fair market 
value 

Application of chapter 

Hotice of approval of reorganization; offer to purchase dis-
senting membership 

Demand for purchase; contents of demand; time for making 

Submission of transferable membership certificate 

Hotice to holder of membership not represented by transferable 
certificate 

Agreement on price of dissenting membership 

Action to determine nature of membership or fair market value; 
limitation 

Joinder of parties; consolidation 

Determination of issues; appointment of appraisers 

Report of appraisers; confirmation by court 

Court determination of fair market value 

Judgment; apveal 

Payment of judgment conditioned on surrender of membership cer-
tificate or receipt 

Costs of action 

Unpaid dissenting members as creditors; priority 

Rights of dissenting members pending valuation 

Withdrawal of dissent 

Termination of status as dissenting membership 

Suspension of compensation proceedings 

Limitation on action to test validity of reorganization 

Action by dissenting member not holding nembership represent-
ing ownership interest 

Limitation on action 



404/375 § 6300 

CHAPTER 13. DISSENTERS' RIGHTS 

§ 6300. Uissenting membership 

6300. As used in this chapter, "dissenting membership" means a 

membership that satisfies all of the following requirements: 

(a) The membership represents an ownership interest in the non-

profit corporation. 

(b) The membership was held of record on the date for the determin­

ation of memberships entitled to be voted on the reorganization. 

(c) The membership was entitled to be voted on the reorganization 

but was not voted in favor of the reorganization. 

Comment. Section 6300 defines "dissenting membership" for the pur­

poses of Chapter 13 prescribing the rights of members who dissent from a 

reorganization involving the nonprofit corporation in which the person 

is a member. Section 6300 is derived in part from portions of subdivi­

sion (b) of Section 1300 of the General Corporation Law and subdivision 

(a) of former Section 4303 but differs substantially from these provi­

sions. Subdivision (a) makes clear that, in the context of nonprofit 

corporations, a "dissenting membership" must represent an ownership 

interest. See Section 5405{b) (statement required on transferable mem­

bership certificate that represents ownership interest). The ownership 

interest is the same as the right to assets distributed on dissolution. 

See Sections 7032, 7034. Hence, it is impossible to have a dissenting 

membership, as defined in this section, in a charitable corporation. 

See Section 5181 ("reorganization" defined). 
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--_ ... 

~ .. 

404/376 § 6301 

§ 6301. Right to require purchase of dissenting membership; fair 
market value 

6301. (a) A member holding a dissenting membership may, by comply-

ing with this chapter, require the nonprofit corporation in which the 

member holds the dissenting membership to purchase it for cash at its 

fair market value. 

(b) The fair market value of a dissenting membership shall be 

determined as of the day before the first announcement of the terms of 

the proposed reorganization, excluding any appreciation or depreciation 

in consequence of the proposed reorganization, [but adjusted for any 

membership split or reverse membership split which becomes effective 

after the date of the proposed reorganization]. 

Comment. Section 6301 is the same in substance as a portion of 

subdivision (a) of Section 1300 of the General Corporation Law and 

former Section 4300. 

Note. The language in brackets in subdivision (b) is analogous to 
a provision in Section 1300(a} of the General Corporation Law; however, 
its retention and its wording are dependent on provisions of other 
chapters. "Stock split" and "reverse stock split" are defined terms in 
the General Corporation Law. See Sections 182, 18B. Should we define 
"membership split" and "reverse membership split"? 

_ ...... 

.. ~. 
.~-,.- ----~ 

.--~.--.. 

. ..... ,. ". {.":. 



404/377 § 6302 

§ 6302. Application of chapter 

6302. This chapter does not QPply to classes of memberships whose 

terms and provisions specifically set forth the amount to be paid in 

respect to such memberships in the event of a reorganization. 

Comment. Section 6302 is the same in substance as Section 1311 and 

a portion of subdivision (a) of Section 1312 of the General Corporation 

Law and former Section 4318 and a portion of former Section 4123. 

404/394 § 6303 

§ 6303. Notice of approval of reorganization; offer to purchase 
dissenting membership 

6303. (a) Within 10 days after membership approval of a reorgani-

zation, each nonprofit corporation involved in the reorganization re-

Quiring the approval of that nonprofit corporation's members shall send 

to each of its members who it believes may hold a dissenting membership 

all of the following: 

(1) A copy of Sections 6300, 6301, and 6303 to 6310, inclusive. 

(2) A statement of the price determined by the nonprofit corpora-

tion to represent the fair market value of the dissenting membership. 

(3) A brief description of the procedure to be followed if the 

member desires to exercise the right to receive compensation for the 

dissenting membership and accepts or rejects the price offered by the 

nonprofit corporation. 
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j 6304 

(b) The statement of ?rice pursuant to paragraph (2) of subdivision 

(a) constitutes an offer by the nonprofit corporation to purchase for 

cash at the price stated any dissenting membership for which a demand 

for purchase is made unless it loses its status as a dissenting member-

ship pursuant to Section 6319. 

Comment. Section 6303 is the same in substance as subdivision (a) 

of Section 1301 of the General Corporation Law. The nonprofit corpora­

tion may comply with this section by sending notice of the approval of 

the reorganization to all of its members. 

404/673 § 6304 

§ 6304. Demand for purchase; contents of demand; time for making 

6304. (a) A member holding a dissenting membership, and who de­

sires the nonprofit corporation in which such membership is held to 

purchase the membership, shall deMand that the nonprofit corporation pay 

the member its fair market value. 

(b) The Jemand for purchase shall be in writing and shall contain 

the following: 

(1) A statement of the class of the membership and, if the non-

profit corporation permits a member to hold more than one membership, 

the number of memberships which the member demands that the nonprofit 

corporation purchase. 

(2) A statement whether the member accepts the price offered by the 

nonprofit corporation and, if the offer is not accepted, the member's 

estimate of the fair market value of the dissenting membership. 
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;. 630S 

{(c) The member's statement of estimated fair market value pursuant 

to paragraph (2) of subdivision (b) constitutes an offer by the member 

to sell the dissenting membership ~o the nonprofit corporation for the 

stated amount. I 

(d) A demand for ~urchase is not effective for any purpose unless 

it is received by the nonprofit corporation r,ot later than 30 days after 

the notice of approval of the reorganization was mailed to the member 

pursuant to Section 6303. 

Comment. Section 6304 is substantively similar to subdiVisions (b) 

and (c) of Section 1301 of the General Corporation Law. Compare former 

Section 4301. Paragraph (2) of subdivision (b) makes clear that the 

member is required to state an estimate of fair market value only where 

the member does not accept the offer of the nonprofit corporation. 

[Subdivision (c) is new and is analogous to subdivision (b) of Section 

6303 providing that the statement of fair ruarket value by the nonprofit 

corporation is an offer to purchase. These provisions are intended to 

facilitate agreement by the member and the nonprofit corporation on the 

fair market valu~ of the dissenting membership.] 

404/963 § 630S 

§ 6305. Submission of transferable membership certificate 

6305. (a) If a member holds a dissenting membership which is 

represented by a transferable membership certificate, the member shall 

submit such certificate to the nonprofit corporation at its principal 

office at the time the demand for purchase of such membership is made 
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§ 6305 

pursuant to Section 6304, or at any time thereafter, but not later than 

30 days after the notice of approval of the reorganization was mailed to 

the member pursuant to Section 6303. 

(b) Upon submission, [if the nonprofit corporation agrees that it 

is a dissenting membership.] the nonprofit corporation shall stamp or 

endorse the certificate with a statement that the membership represented 

thereby is a dissenting membership or shall give the member a receipt so 

stamped or endorsed in exchange for the certificate. 

(c) If a new membership certificate is issued upon a subsequent 

transfer of a dissenting membership. the new membership certificate 

shall bear the statement provided by subdivision (b) and the name of the 

original holder of the dissenting membership. 

Comment. Section 6305 is based on Section 1302 of the General 

Corporation Law and former Section 4302 but differs in several respects. 

Section 6305 applies only to dissenting memberships which are repre­

sented by transferable certificates in the possession of the member. 

Subdivision (a) makes clear that the transferable certificates must be 

submitted at the time the demand for purchase is made or thereafter but 

that submission must be made before expiration of the 30-day period. 

Subdivision (b) makes clear that the nonprofit corporation should 

stamp the membership certificate as a dissenting membership only if it 

agrees that it is such. The "receipt' referred to in subdivision (b) is 

the same as the "certificate" as specified in Section 1302; "receipt" is 

used in Section 6305 to avoid confusion with the membership certificate. 
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405/369 i 6306 

§ 6306. Notice to holder of membership not represented by trans­
ferable certificate 

6306. (a) If the membership concerning which a demand for purchase 

has been made pursuant to Section 6304 is not represented by a trans-

ferable membership certificate, the nonprofit corporation shall, within 

five days after receipt of a demand for purchase, mail a notice to the 

member making the demand. 

(b) The notice shall state the following: 

(1) Whether the nonprofit corporation agrees that the membership is 

a dissenting membership. 

(2) If the nonprofit corporation agrees that the membership is a 

dissenting membership, whether the nonprofit corporation agrees with the 

member's estimate, if any, of the fair market value of the dissenting 

membership. 

Comment. Section 6306 is new. It is applicable in the case of a 

dissenting membership which is not represented by a transferable member­

ship certificate in the possession of the member. The notice prescribed 

by Section 6306 provides the member with the informacion necessary to 

decide whether to bring an action pursuant to Section 6308. The five­

day period is derived from former Section 4304. If there is agreement 

on the issue of whether the membership is a dissenting membership, the 

notice facilitates agreement on the price to be paid. 
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4U5/398 § 6307 

5 6307. Agreement on price of dissenting membership 

6307. (a) If the nonprofit corporation and the member agree that 

the membership is a dissenting membership and aBree upon the price to be 

paid for such membership, the member is entitled to the agreed price 

with interest thereon at the legal rate on judgments from the date of 

the agreement. Such agreement shall be filed with the secretary of the 

nonprofit corporation. 

(b) Subject to the provisions of Section 6316, the nonprofit cor-

poration shall pay the member the price agreed upon, with interest, 

within 30 days after the agreement is made unless the agreement provides 

otherwise. 

Comment. Section 6307 is the same in substance as Section 1303 of 

the General Corporation Law and former Sections 4304 and 4305. 

405/399 § 6308 

§ 6308. Action to determine nature of membership or fair market 
value; limitation 

630d. (a) A member who has made a demand for purchase of the 

membership as a dissenting membership or an interested nonprofit corpor-

ation may bring an action in the superior court to determine whether the 

membership is a dissenting membership that the nonprofit corporation may 

be required to purchase or the fair market value of the dissenting 

membership, or both, or may intervene in any such pending action in 

either of the following circumstances: 
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(1) The nonprofit corporation denies that the membership is a 

dissenting membership that it is required to purchase. 

(2) The nonprofit corporation and the member fail to agree upon the 

price of the dissenting membership. 

(b) An action pursuant to this section shall be brought not later 

than six months after notice of approval of the reorganization was 

mailed to the member pursuant to Section 6303. 

Comment. Section 630a is the same in substance as subdivision (a) 

of Section 1304 of the General Corporation l.aw and former Section 4306. 

405/400 § 6309 

§ 6309. Joinder of parties; consolidation 

6309. (a) Two or more members may join as plaintiffs or be joined 

as defendants in an action under Section 6308. 

(b) Two or more actions under Section 6308 may be consolidated. 

Comment. Section 6309 is the same in substance as subdivision (b) 

of Section 1304 of the General Corporation Law and former Section 4307. 
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405/401 § 6310 

§ 0310. Determination of issues; appointment of appraisers 

6310. (a) On the trial of an action pursuant tv Section 6308, the 

court shall determine the issues. 

(b) If the status of the membership as a dissenting membership is 

in issue, the court shall first determine that issue. 

(c) If the fair market value of the dissenting membership is in 

issue, the court shall determine, or shall appoint one or more impartial 

appraisers to determine, the fair market value of the dissenting member-

ship. 

Comment. Section 6310 is the same in substance as subdivision (e) 

of Section 1304 of the General Corporation Law and former Section 4308. 

405/402 § 6311 

§ 6311. Report of appraisers; confirmation by court 

6311. (a) Any appraisers appointed by the court pursuant to Sec­

tion 6310 shall proceed forthwith to determine the fair market value per 

dissenting membership. Within 10 days from their appointment, or such 

further time fixed by the court, the appraisers, or a majority of them, 

shall make and file a report in the office of the court clerk. 

(b) After the report is filed, on the motion of a party, the report 

shall be submitted to the court and considered on such evidence as the 
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~ 0312 

court considers relevant. If the court finds the report reasonable, the 

court may confirm it. 

Comment. Section 6311 is the same in substance as subdivision (a) 

of Section 1305 of the General Corporation Law and former Section 4309. 

The standard 10-day period for filing the report of appraisers is de­

rived from subdivision (b) of Section 1305. 

405/403 § 6312 

§ 6312. Court determination of fair market value 

6312. In an action pursuant to Section 6308, the court shall 

determine the fair market value of the dissenting membership in either 

of the following circumstances: 

(a) Where a report is not made and filed by the appraisers within 

the time provided by subdivision (a) of Section 6311. 

(b) Where the report of the appraisers is not confirmed by the 

court. 

Comment. Section 6312 is the same in substance as subdivision (b) 

of Section 1305 of the General Corporation Law and former Section 4310. 
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40~/404 § 6313 

§ 6313. Judgment; appeal 

6313. (a) Subject to Section 6316, judgruent shall be rendered 

against the nonprofit corporation for payment of an amount equal to the 

fair market value of each dissenting membership multiplied by the number 

af such dissenting memberships which a member who is a party is entitled 

to require the nonprofit corporation to purchase, with interest thereon 

at the legal rate from the date on which judgment was entered. 

(b) Any party may appeal from the judgment. 

Comment. Subdivision Ca) of Section 6313 is the Bame in substance 

as subdivision (c) of Section 1305 of the General Corporation Lsw and 

former Section 4311. Subdivision Cb) is the same as the last sentence 

of subdivision (d) of Section 1305 and the last sentence of former 

Section 4312. 

405/405 ~ 6314 

§ 6314. Payment of judgment conditioned on surrender of membership 
certificate or receipt 

6314. A judgment rendered pursuant to Section 6313 is payable only 

upon the endorsement and delivery to the nonprofit corporation of any 

membership certificates which have been stamped or endorsed or any 

receipts which have been issued pursuant to Section 6305. 

Comment. Section 6314 is analogous to the first sentence of sub­

division (d) of Section 1305 of the General Corporation Law and the 

first sentence of former Section 4312. See Section 6305 (submission of 

transferable membership certificate). 
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405/991 J ;;315 

J 6315. Costs of action 

6315. (a) Except as provided in subdivisions (l) and (c), the 

costs of the action, including reasonable compensation to the appraisers 

to be fixed by the court, shall be assessed or apportioned as the court 

considers equitable. 

(b) If the fair market value of the dissenting membership as deter­

mined or confirmed by the court exceeds the price offered by the non­

profit corporation, the nonprofit corporation shall pay the costs. 

(c) If the fair market value of the dissenting membership as deter­

mined or confirmed by the court is more than 125 percent of the price 

offered by the nonprofit corporation, the court may in its discretion 

require the nonprofit corporation to pay attorney's fees, fees of expert 

witnesses, and interest at the legal rate on judgments from the date of 

mailing the notice of approval of the reorganization pursuant to Section 

6303. 

Comment. Section 6315 is the same in substance as subdivision (e) 

of Section 1305 of the General Corporation Law. Subdivision (c) makes 

clear that interest runs from the time of mailing of notice of approval 

of the reorganization pursuant to Section 6303. Compare Section 1305(e). 

-13-



405/993 5 6316 

• 6316. UnpaiJ dissenting members as creditors~ priority 

6316. To the extent that the provisions of Chapter 5 (commencing 

with Section 5500) prevent the payment to any members holding dissenting 

memberships of their fair market value, the members become creditors of 

the nonprofit corporation for the amount thereof, together with interest 

at the legal rate on judgments until the date of payment, and shall be 

subordinate to all other creditors in any liquidation proceeding. The 

debt shall be paid to such members when permissible under the provisions 

of Chapter 5 (commencing with Section 5500). 

Comment. Section 6316 is the same in substance as Section 1306 of 

the General Corporation Law. 

ilote. After Chapter 5 is considered, we may want to make the 
cross-reference in this section more specific. 

405/994 • 6317 

~ 6317. Rights of dissenting members pending valuation 

6317. [Except as expressly limited in this chapter,] holders of 

dissenting memberships continue to have all the rights and privileges 

incident to their memberships until the fair market value of their mem-

berships is agreed upon or is determined or confirmed by the court. 

Comment. Section 6317 is the same in substance as the first sen­

tence of Section 1308 of the General Corporation Law and the first sen­

tence of former Section 4315. 
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406/108 § 6318 

§ 6316. '.Vi thdrawal of dissent 

6318. A member may not withdraw a demand for purchase unless the 

nonprofit corporation consents thereto. 

Comment. Section 6313 is the same in substance as the last sen­

tence of Section DOd of the General Corporation Law and the last sen­

tence of former Section 4315. 

406/170 § 6319 

§ 6319. Termination of status as dissenting membership 

6319. Dissenting memberships lose their status as dissenting mem­

berships and the holders thereof cease to be entitled to require the 

nonprofit corporation to purchase their memberships upon the happening 

of any of the following: 

(a) The nonprofit corporation abandons the reorganization. Upon 

abandonment of the reorganization, the nonprofit corporation shall pay 

on demand to any member who has initiated proceedings for the purchase 

of a dissenting membership in good faith under this chapter all neces­

sary expenses, including reasonable attorney's fees, incurred in such 

proceedings. 

(b) The wembership is transferred prior to the submission of any 

membership certificate pursuant to Section 6305 or, where there is no 

transferable certificate of member.ship, prior to the member's receipt of 

the notice prescribed by Section 6306. 
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(c) The membership is surrendered for conversion into a membership 

of another class in accordance with the articles. 

(d) The member and the nonprofit corporation do not agree upon the 

status of the membership as a dissenting membership or upon the purchase 

price of the membership, and neither the member nor the nonprofit cor­

poration files a complaint or intervenes in a pending action within the 

time provided in Section 6308. 

(e) The member, with the consent of the nonprofit corporation, 

withdraws the demand for purchase of the dissenting membership. 

Comment. Section 6319 is the same in substance as Section 1309 of 

the General Corporation Law and former Section 4316. Section 6319, how­

ever, does not provide for the cessation of a member's status as a dis­

senting member since that term is not used in this chapter. Subdivision 

(b) takes account of the situation where there is no transferable dis­

senting membership to be submitted to the nonprofit corporation. See 

Section 6306. 

406/171 I 6320 

§ 6320. Suspension of compensation proceedings 

6320. If litigation is instituted to test the sufficiency or reg-

ularity of the votes of the members in authorizing a reorganization, all 

proceedings in an action under Section 6308 shall be suspended until the 

final determination of such litigation. 

Comment. Section 6320 is the same in substance as Section 1310 of 

the General Corporation Law and former Section 4317. 
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406/172 § 6321 

§ 6321. Limitation on action to test validity of reorganization 

6321. do member of a nonprofit corporation who has a right under 

this chapter to demand purchase of the membership held by the member has 

any right at law or in equity to at tack the validity of the reorganiza-

tion or to have the reorganization set aside or rescinded except in an 

action to test whether the number of memberships required to authorize 

or approve the reorganization have been legally voted in favor thereof. 

Comment. Section 6321 is the same in substance as a portion of 

subdivision (a) of Section 1312 of the General Corporation Law and a 

portion of former Section 4123. 

406/176 § 6322 

§ 6322. Action by dissenting member not holding membership represent­
ing ownership interest 

6322. ,\11 action to enjoin or rescind a reorganization which serves 

as a device to defraud members of the nonprofit corporation [, or which 

is manifestly unfair to the nonprofit corporation,] may be brought by a 

member holding a membership that satisfies both of the following re-

quirements: 

(a) The membership was held of record on the date for the deter-

mination of memberships entitled to be voted on the reorganization. 

(b) The membership was entitled to be voted on the reorganization 

and was not voted in favor of the reorganization. 
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Comment. Section 6322 is new. It gives a member who holds a mem­

bership with the characteristics of a dissenting membership as defined 

in Section 6300, except that the membership does not represent an owner­

ship interest in the nonprofit corporation, a right to bring an action 

to enjoin or rescind a reorganization which serves as a device to de­

fraud members [or is manifestly unfair to the nonprofit corporation]. 

Uote. This section has been included for purposes of discussion. 
See the discussion in Hemorandum 76-54. 

406/177 § 6323 

§ 6323. Limitation on action 

6323. 'lo action pursuant to Section 6322 to enjoin or rescind a 

reorganization may be commenced more than 60 days after the effective 

date of the reorganization. 

Comment. Section 6323 is new. It places a time limit upon the 

bringing of actions pursuant to Section 6322. 
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