#7850 4/30/76
Memorandum T6~49

Subject: Study 75.50 - Lessor-Lessee Relations (Unlawful Detainer Proceedings)

Attached to this memorandum is a revised ataff daraft of a recommendation
relating to damages in actions for breach of lease for approval for dlstribu-
tion for comment. AL the April meeting, the Commission made the following
decisions which are incorporated in the revised drafit:

1. The language "given up possession’ should be substituted for "surrender
of possession" in proposed Civil Code Section 1352.3 in view of decisions
requiring the landlord's consent to a ’surrender.”

2. Proposed Section 1352.3 should be revised to make clear that, when
an unlawful detéiner proceeding becomes converted to an ordinary civil action
by the defendant having given up possession, the defendant is not subjlect to
the compulsory cross~complaint statute (Code Civ. Proc. § 426.30) unless the
defendant subsequently files or amends the answer.

3. The Comment should indicate that among the effects of conversion of

the action is loss of trial precedence (see Code Civ. Proc. § 1179a).

Respectfully submitted,

Robert J. Murphy III
Legal Counsel



#78.50 . Revised 4/30/76

TENTATIVE RECOMMENDATION
relating to
DAMAGES IN ACTIONS FOR BREACH OF LEASE

A lessor who seeks to evict a lessee who has breached the lease may
obtain possession of the premises in an unlawful detainer proceeding.l
Unlawful detainer is a summary proceeding with its main object being
restitution of the premises.2 Incidental to restitutlion of the premises,
unpald rent and damages may be awarded up to the date of judgment.3
Damages accruing after judgment, however, are not recoverable In an
unlawful detainer proceeding.a The defendant's normal procedural rights
are also restricted: for example, a cross-complaint 1s not allawed.5

Legislation recommended by the Law Revision Commiaion6 was enacted

in 19?0? to add SBections 1951 through 1952.6 to the Civil Code relating

1. See Code Civ. Proc. § 1174; 3 B. Witkin, Summary of California Law,
Real Property § 529, at 2202{ 8th ed. 1973). Possession may also
be obtained in an action for ejectment or to gquiet title, but these
are rarely used to evict a tenmant. M. Moskovitz, P. Honlgsberg, &
D. Finkelstein, California Eviction Defense Manual 4 (1971)[herein-
after cited as Moskovitz]. See alao 3 B. Witkin, supra §§ 523-
524, at 2198-2199,

2. E.g., Markham v. Fralick, 2 Cal.2d 221, 227, 39 P.2d 804, __
{1934); Union 011 Co. w. Chandler, 4 Cal. App.3d 716, 721, 84 Cal.
Rptr. 756, ___ (1970).

3. Garfinkle v. “ontgomery, 113 Cal. App.2d 149, 153, 248 P.2d 52, __
(1952); Moskovitz, supra § 13.33, at 125,

4. E.g., Cavanaugh v. High, 182 Cal. App.2d 714, 722-723, & Cal. Rptr.
525, 530-531 (1960); Roberts v. Redlich, 111 Cal. App.2d 566, 569-
570, 244 P.2d 933, 935 (1952).

5. E.g., Knowles v. Robinson, 60 Cal.2d 620, 625, 387 P.2d 833, s
36 Cal. Rptr. 33, ___ (1963); Moskovitz, supra § 9.37, at 90.

6. See 9 Cal. L. Revision Comm'n Reports 153-174( 1969).
7. See Cal. Stats. 1970, Ch. B9.




to leases. Under Sectiom 1951.2, the lessor may under certain condi-
tions recover damages for the rental loss for the balance of the term of
the lease after the time of award.8 However, this provision was not
extended to unlawful detalner proceedings; subdivision (a) of Section
1952 provides in part that:
nothing in Sections 1951 to 1951.8, inclusive, affects the pro-
visions of Chapter 4 (commencing with Section 1159) of Title 3 of
Part 3 of the Code of Civil Procedure, relating to actions for
unlawful detainer, forcible entry, and forcible detainer.
Thus, although prospective damages may be recovered in an action for
damages,9 they may not be recovered in an unlawful detalner proceeding.10
However, if the tenant gives up possession after commencement of an
unlawful detainer proceeding, the need for a summary proceeding no
longer exists.11 The action ig converted into an ordinary one for
damages,lz and the restrictions on the defendant's procedural rights no
longer apply.13 Since the action i8 no longer one for unlawful de-
tainer, it seems clear that the language of subdivision (a) of Section
1952 {no effect on unlawful detainer) does not apply, and that the
lessor may in a proper case plead, prove, and recover prospective damages

under Section 1951,2.

8. The lessor may only recover the amount by which the present value
of the unpaid rent for the balance of the term after the time of
the award, or for any shorter period of time specified in the
lease, exceeds the amount of such rental loss as could reasonably
have been avoided. In order for the lessor to recover such dam~
ages, there must be{ 1) a breach by the lessee, (2) either abandon-
ment of the property by the lessee or termlnation by the lessor of
the lessee’'s right to possession, and (3) either a provision in the
lease for the recovery of such damapges or, subject to sny limita-
tions in the lease, a reletting of the property by the lessor prior
to the time of the award of the damages. See Civil Cede § 1951.2,
gset out in the A ppendix to this Recommendation.

9. Subdivision. b) of Civil Code Section 1952 provides that the bring-
ing of an unlawful detainer action '"does not affect the lessor's
right to bring a separate action for relief under Sections 1951.2,
1951.5, and 1951.8 . . . ."

10, See Note 4 supra.

11. Green v. Superlor Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168,
_ __mn.18, 111 Cal. Rptr. 704, ___ n.l8, 1974); Hoskovitz, supra
§ 9.38, at 91. See Union C¢ll Co. v. Chandler, 4 Cal, App.3d 716,
722, B84 Cal. Rptr. 756, 760 (1970); Servals v. Klein, 112 Cal. App.
26, 36, 296 P. 123, 127 (1931).

12. Union 01l Co. v. Chandler, &4 Cal. App.3d 716, 722, B4 Cal. Rptr.
756, 760( 1970).

13. See, e.g., Heller v. :felliday, 60 Cal. App.2d 689, 697, 141 P.2d
447, 451-452 (1974); Servails v. Klein, 112 Cal. App. 26, 35-3&, 296
P. 123, 127{ 1931).
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The Commission recommends that this apparent state of the law be
made explicit by statute since there is no sound reason to require the
leasor to bring a separate action for prospective damages when the
unlawful detainer proceeding has beécme converted to an ordinary action
for damages. If the lessor intends to seek prospective damages, however,
the Commlssion recommends that Eﬁe'lessor be required to amend the
complaint to put the defendant on notice that such rélief will be sought.
The Commission also recommends that the statute recognize the defendant's
right to seek afffrmative relief and assert all defenses after the
action has been thus converted and make clear that, when the defendant
has given up possession after having filed an answer, the compulsory

cross-complaint statute14 does not apply unless the answer is amended.

The Commission's recommendation would be effectuated by enactment

of the following measure:
An act to add Section 1952.3 to the Civil Code relating to leases.

The people of the State of California do enact as follows:

Civil Code § 1952.3 (added)

SECTION 1. Section 1952.3 18 added to the Civil Code to read:

1952.3. (a) If the lessor brings an unlawful detainer proceeding
and poessession of the property is no longer in issue because the defendant
has given up possesslon before trilal, the case may proceed as an ordinary
e¢ivil action.

{b) The lessor may obtaln any reifef to which he is entitled,
including, where applicable, relief authorized by Section 1951.2. If
the lessor seeks to recover damages described in paragraph (3) of subdivision
{a} of Section 1951.2, the lessor shall first amend the complaint pursuant

to Section 472 or 473 of the Code of Civil Procedure,

14, See Code Cilv, Proc. § 426,30(a).
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(¢) The defendant may seek any affirmative relief, and assert all
defenses, to which he is entitled. If the defendant glves up possession
of the property after the defendant's anawer has been filed, the provisions
of subdivision. &) of Section 426.30 of the Code of Civil Procedure

shall not apply unless the defendant amends the answer.

Comment. Subdivision {a) of Sectlon 1952.3 codifies case law to
the effect that, if the tenant surrenders possession of the property
after commencement of an unlawful detainer proceeding, “"the action thus
becomes an ordinary one for damages.' Union 0il Co. v. Chandler, & Cal.
App.3d 716, 722, 84 Cal, Rptr. 756, 760 (1970). This is true so long as
the surrender occurs "befare the trial of the unlawful detainer actiom."
Creen v. Superior Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168,
n.18, ___ Cal. Rptr. _ , __ n.18 (1974). Accord, Erba Corp. v. W. &
B. Realty Co., 255 Cal. App.2d 773, 778, 63 Cal. Rptr. 462, _ __ (1967);
Turem v. Texaco, Inc., 236 Cal. App.2d 758, 763, 46 Cal. Rptr. 389, __

(1965). Thus, the rules designed to preserve the summary nature of the
proceeding are no longer applicable. GSee, e.g., Cohen v. Superior
Court, 248 Cal. App.2d 551, 553-554, 56 Cal. Rptr. 813, _ (1967)(no
trial precedence when possession not in issue); Heller v. Melliday, 650
Cal. App.2d 689, 696-697, 141 P.2d 447, 451~452 (1943)(cross-complaint
allowable after surrender); Bell v. Haun, 9 Cal. App. 41, 97 P. 1126

(1908) (defendant not in possession entitled to same time to answer as
in eivil actions generally). The iimitation of subdivision (a) to
unlawful detainer proceedings is not intended to preclude application of
the rule to forcible entry or forcible detainer cases.

Subdivision (b) makes clear that, when the statutory conditions for
the application of Section 1951.2 are met, the damages authorized by
that section are among the remedies available to the lessor when an
unlawful detainer proceeding has been converted to an ordinary civil
action. This serves the salutary purpose of avoiding multiplicity of
acticns. The statutory conditions for the application of Section 1951.2
are that there be a lease, breach of lease by the lessee, and either
abandonment by the lessee before the end of the term or termination by
the lessor of the lessee's right to possession. Civil Code § 1951.2(a).

=



I1f damages for loss of rent accruing after judgment are sought by
the lessor pursuant to paragraph (3) of subdivislon. i) of Section
1951.2, the additional conditions,of subdivision (c) of that section
must be met. And, if the lessor seeks such damages, the second sentence
of subdivision (b) of Section 1952.3 requires the lessor to amend the
complaint to state a claim for such relief. If the case is at issue,
the lessor's application for leave to amend is addressed to the discretion
of the court. See Code Civ. Proc. § 473. The court is guided by a
"policy of great liberality in permitting amendments at any stage of the
proceeding . . . ." 3 B. Witkin, California Procedure, Pleading § 1040,
at 2618 (2d ed. 1971).

If the lessor amends the complaint, the defendant has a right to

answer "within 30 days after service thereof" or within such time as the
court may allow. Code Civ. Proc. §§ 471.5, 586. Subdivision {c) makes
clear that the defendant may assert a cross-complaint, may plead any
defenses to the lessor's action for damages, and, where the defendant
surrenders possession after the answer has been filed, iIs not obliged to
“allege in a cross-complaint any related cause of action" (Code Civ,

Proc. § 426.30) unless the answer 1s in fact amended.
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AFPENDIX

Civil Code § 1951.2

$ 1951.2 Termination of lease; remedy of lossor

) Froept as etherw e goovkted in Section 19014, I 2 Tesses of real property
breaches the Jonae and alutaklons Uw proper Ly before the emt of the torm or I his
righi to presession b= (erminntod by the lesar beenee of A bevach of (bh Jeawe, Lo
lease terminates.  Upon sueh tormiontion, e Josior sy teeover from the lenees:

i1 The worthe sl Hee thme of award of the wnpald oot whiech bad boen eamed at
the 1ime of ternbantion

02 The warth nt the e of award of e pmout by which the unpald rent
which sl bave heen caruul gRter Llermingtior onll Un: thue of awierd excveds the
amonnt. of snch rental oss that the lesse proves ooold Jiave bocy reasonnbly
avoldod

£ Mabjeet 1o piteilvision (o9, the worlh it the time of awand of the umouut by
which Lhe arprit rent Tor e bakgee of 1he term after the the of award sxecsds
the amourt of sach pantal Jors 1LAE e lossee proves could be vweanosably svoided ;
aml

G4 Auy other auouat IvoRsary te comprisale U Joasor for ill the detziment
proximutely eauseid by e esswe's Dntbuee to perform his obligations. onder the
tennt or which 1o te ordinnry osirse of Thing: wonlld e Fikely te risadt thervfomn,

() “Che "worth at the thue of award™ of the amoants mefeessd te In mmr.nmlnn
Oy and (2 of pabdivision () ke eampbed by allowing Intered né e Inwfal nde
i ay be Mpeeifled o the legee ae, B b seell rate id sperdfiel 1 the bewer, ut fhe
legn) rute, The warth al the Ui of nward of ie amotnt referyt to In parspraph
ty of sntulfeisdon tny e cmppatal by dbseonuting soch poousd ot 1he dlsedant rate
uf the Feioenl Boserye I'.nruk of Haw Vratichawe gt the time of award plus 1 per-
onl.

() Fhe levsste iny reeover shgaees undsr paragraph (3 of suinlividon (n) ouly

ir: o :
(1} The bese provides That e damages Seomay roeever inctude the worth ot the
Ui of gwared of (e anaemt by wlhich the unpabd et for He halnnee of e term
ufler the thue af award, or Tor any shorler pedad of tine gwecifled In the Toose,
exrewdt the pmuont of cueh meital boss Fok (e sme |It'ﬂll|| lini the bemor proves
could be reasonaddy gvoided ;. or

10 Fhe fessor relit e property pvior 10 the: Hiae of aweed sd proves that
refelting the properry e aetel peazaonbly sl In s gomb-fnith offark to mitigate
the dnnges, hat 1he viovery of lamnges omber this parageaph i5 subjort te any
lim L bbogs =peadified 1o e leass,

() Effurts by e et Do mdUhgante the sdaniges cnased By e beveo™ hieach
of the e the pol walve the Jogur's vight (o mcover dumiages ander thig sevllon.

ey Nothlug in this seetion affects the rlehd of the esor apder o ase of el
property o hademmfiention for Hebllity aricing prior to e terminotion of dbe
fomms Fopr persowit dnjiuchs or ||ru|u ah distrtge whiere the hease provhides for kpech
tedlemntficntion.




SAN FraNCISCO
NEIGHBORHOOD LEGAL ASSISTANCE FOUNDATION
MAIN OFFICE
10058 MARKET STREET-BUITE 302
BAN FRANCISCO, CALIFORNIA 24103
TELEPHOMNE (418} 243811

May 12, 1976

John H, DeMoully, Executive Secretary
California Law Review Commission
Stanford Law School

Stanford, California 94305

Re: Study 75.80 - Lessor-Lessee Relations (Unlawful Detainer
Proceedings - Memorandum 76-49 (4-30-76)

Dear Mr. DeMoully:

Thank you for the copies of the above-referenced
materials,

Thils most-recently revised draft (Tenative Recom-
mendation relating to Damages in Actions for Breach of Lease,
Pp. 3-4) resolves several problems which Mr, Young and I had
perceived,

Nevertheless, I believe that one further modification
should be made to clarify proposed Section 1952.3 of the Civil
Code:

The last sentence of subsection (¢) should read
"If the defendant gives up possession of the
property after the defendant's answer has been
filed, the provisions of subdivision (a) of
Section 426,30 of the Code of Civil Procedure

shall not apply unless the defendant, after giving
up possession, amends the answer in response to an
amended complaint filed pursuant to subdivision (b)
ol this section.”

This modification is consistent with the intent of the subsection
and eliminates possible interpretation that the compulsory cross-
complaint section would apply whenever the defendant has amended’
the answer regardless of when such amendment occurred and regard-
less of the relationship of such amended answer to the subject
matter of proposed Section 1952.3 of the Civil Code.

Thank you in advance for your courtesy and consideration,
Sincerely,
Viemes G- Axcomrg e
Thomas W. Pulliam, Jr.

TWP 'mc



