#77.110 4/12/76
MEmorandum.?G-hG

Sublect: Study 77.110 « Nonprofit Corporatiens {Merger and (Consolidatien)

Attached to this memerandum is a staff draft ol Chapter 11 {Merger and
Conselidation) of the General Nonprofit Corperatien law. Alse attached are
provisiens from the nonprofit corporatian laws ef New York and Pennsylvanla,

te which reference will be made in the following discussion.

I. General &EProach to Drafting chqgter 11

The draft 1s based in large part on Sections 1100«110% of the new Qeneral
Corperatien Law,. Hence, where the new law simplifies the precedures applie
cable under Sectiens 4100-412L of the #ld General Corporatien Zaw, the draft
follews the new law, There are, heavever, three major departures from the
approach of the new General Cerporatien law:

1. The draft retains the conselidatien precedure whereas the new Seneral
Corporation [av has eliminated censolidatien. The comments in s..censultant's
memerandum te the cemmittee when it was considering this subject, contains the
followlng explamation:

Consolidation, a method of combining two er mere cgrperatiens

inte a nevw corporatisn, is a dated precedure created during the time
vhen corporate charters were granted by -speclal act of the
legislature. Such a procedure avelided the cemplex precess reguired
to form a new corperatien within which to merge previeusly existing
corporatiens. Currently, conselidatien is seldemly used, if at all,
gnd given the relative ease of ferming a new cerporatign for the pure
pose of combining the assets and businesses of other corperations,
the Committee may wish to eliminate this procedure. If not, present
§ L4100 is satisfactery and its retention is recommended.

Consolidation 1s more important in the centext of nenprefit coerperatiens than
it apparently is in the context of business cerpearations.
Most combinatiens of nonprefit corporations take the form of a
conselidation rather than a merger. Usually, existing members become

attached to thelr organizatien ané in any combinatien of nonprefit
groups resentment may occur if the members feel thelr organizatign has
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been swallowed up by another. It is easier for them to accept a
combination of forces and cperation as a new entity. The wise lawyer

will point out the,psychological benefitis of consplidation at an

early stage of the negotiations for the reorganization, because elimi«
natlon of factions with the new organization can be a real contribution

te 1ts future success. [Davis, Reorganizatien and Terminstion, in
California Honprofit Corporations § 2.18 at 325 {Cal. Cont. Ed. Bar 1969}.]

The staff recommends the retention of consgolidation because it is useful,
Retaining the procedures presents no difficulty in drafting nor dees it add
significantly to the bulk of the statute. In additlon, consolldatien saves
on filing fees over a precedure which achieves the same end, that 1s, setting
up & new corperation and merging the others inte it.

2. The draft dees net provide speclal procedures for merger ef a sube
sldiary corperation inte a parent cerperation {see Section 1110 of the new
General Corperation law) or for the merger of clese cerporations {see Bection
1111 of the new General Corporatien Iaw).

3. The lav currently applicable te mergers er conselidations of nepprefit
corperations, mamely the provisiens eppliceble to business cerporatiens under
the old General Corporation Law except with a few varistions provided in Sece
tiens 9700 to 9703, does not provide for any invelvement of the Attorney
General. The staff proposes to add provisions requiring notice te the Attorney
General where a charltable corporation or a nonprofit corporatien holding
apsets on charitable trust is invelved in a preposed merger eor censelidatign.

{See dlscussion of Section 6142, infra.)

II. Discusslon of Particular Seectlons

CHAPTER 1. DEFINITIQNS

§8 2159, 5161: 5165: 5190. Definitions of consolidated, constituent, disappears
ing, and surviving nonprofii corporations

With the exception of the definition of "disappearing nonprofitf corporae

tion," these provisions are substantively the same as old and new law. In
P
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order t¢ make the drafting more precise and consistent, however, "dlsappearing
nonprofit corporation"” has been defined to include all corporations involved
in a merger or consolidation other than the consolidated or surviving corporé-
tien, i.e., all the corporations whose exlstence ceases when the merger or
conesolidatien becomes effective. In the case of a consolidation, this means
that the disappearing and the constltuent corporations are the same, but this

presents no real difficulty.

GHAPTER 1l. MERGER AND CONSQOLIDATION

Article 1. Agreement of Merger or Consclidation

§ 6110, Merger or censclidatlon of nomprofit corporations

The provisions ef the new General Corperation law concerming merger appear to
apply only to mergers of business corporationa, whether domestic or fereign. jfSee
definition ef- "cerporation"~~Section 162.) Under the old General Corperatiqp;
Iaw, it may have been pessible for nonprofit corporations to merge with busie
ness corporations, altheugh the staff has net discevered any mentlen of such
an peeurrence in cases or treatises; mergers and censelldatiens befween ‘twyp
nonprofit corporations are rare encugh. Section 6110 makes clear that Chape
ter 11 applies only to mergers and consclidations where the constituent core
porations are nenprofit corporatiens. At some time, we may have to deal with
at least de facto mergers between nonprofit and business cerporations because
the chapter en sales of assets is not restricted to sales of assets te none
profit corperatiens.

The staff does net propose to permit mergers between nonprefit and busie
ness corpsrations. However, the Commisslon may want te leek at the New York
provisien for merger or consolidation where the surviving or censelidated
corporation is to be a business corporation. {See Section 908 in Exhibit I,
attached hereto.)} The Revisers' Notes to Section 908 of the New York law

explain its purpose as follows:



This sectlen Is confined to mergers and consolidations which 1lnvolve
a transfermation from not~for-profit into profit in recognition of
the rapidly expanding use of not-for-profit corporations, many times
a8 other than permanent entities, for socilally desirable objectives
in urban communities.

Bence, investors interested in urban development activities may form not-for-
profit corporations and operate in that way

until the corporaztion has sttained o solid footing. Qnce it has estab-
lished itself, the corporation, by virtue of Section 908, czn be merged
or censolidated with 1 business corporatlion thereby satisfying the goals
of 1ts original investors while still serving the needs of the community.
[7 White, New York Corporations, Not-for-Profit Corpeoratien ILaw 4 908.1
(13th ed. B. Prunty 1974 footnote omitted).]

§§ 6111, 6115. Contents of agreement of merger or consolidation; distributien
of charltable asgets rorbidden

Subdivision {e) of Section 611l provides that the agreement of merger or
consolidation must provide the manner of converting the memberships of the
constituent nonprofit corporations into memberships In the surviving sr cene
solidated corporation, and it provides for the distribution of cash, prsperty,
or rights as well. In order to avoid the implication that charitable assets
may be distributed to members upon a merger or consolidation, subdivision (b)
has been added to Sectlon 6115 to make clear that a2 policy forbidding such
distribution, analogous to that applicable on dissolution, appllies here. Ve
have not gone to the extreme of forbidding eny monetary compensation for
membership on merger or consolidation, although it might be argued that that

would be more consistent with the policy against distribution of dividends.,

Article 2. Approval of Agreement by Boards and Members

§ 6126. Notice of approval of agreement

Section 4109 of the old General Corporation Law provided that, after the
board and the shareholders had approved the agreement of merger or consolidation,

each shareholder was to be given notice. The new General Corporation Iaw has
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eliminated this reguirement. Notice is required to be sent only to shareholders
who have dissenters' appraisal rights under Sectlons. 1300 snd 1301. We have
preserved the concept of the old law in Sectlon 6126 at least until Chapter 13
on dilssenters' appraisal rights is drafted and considered. If a right of
action to attack a fraudulent or menifestly unfalr merger or consolldatlon is
previded in Chapter 13, we may wish to retain this notice provision. However,
even if such a right is provided, it may be desirable to dispense with this
notlce requirement since it may be presumed that the member has recelived notice
of the proposed merger or consolidation and that, if he is interested, he can
be expected to make the necessary lnguiry concerning the disposition of the

proposal.

Article 4, Filing Asreement and Certificate; Effect of Filing.

§ Gl42, Notice to Attorney General; assets held on trudt or by charitable
cogggration

Mergers and consolidations of nonprofit corporations under existing law

(and, of course, mergers of business corporations under the new General Cor-
poration Iaw) do not reguire court approval. (Compare the provisions of Sec-
tion 907 of the New York law, set out in Exhibit I, applicable to chariltable,
religious, scientific, and cultural corporations {Type B) and not-for-profit
corporations formed for any lawful business purpose to achieve a lawful public
or quasi-public objective (Type C}, and Section 90%9;} However, the problem of
protecting assets held on charitable trust and in furthering the purpose of
charitable nonprofit corporatlons seems to require some sort of protective
procedure. The lesst burdensome procedure which the staff believes would be
effective is to require charitable corporztions or nonprofilt corporations
holding assets on charitable trust to give notice to the Attorney General of

the proposed merger or consolidation by sendings the Attorney General a copy
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of the agreement. Section 6142 provides that the merger or consolidation is
noet effective until o copy of the sgreement is filed with the aAttorney General.
We have not gone as far as requiring a certificate of waiver, such as is pro-
vided by Section 7034 regardin- dissolution, because merger and consolidation
are viewed as being a less serious cnahge than dissolutioh and because there is
no general requirement of court approval of the merger or consolidation. How-
ever, the notice does ygzive the Attorney General the information upon which to

act ifithere 1s abuse of & charitable trust.

Article 5. Mergers and Consclidations Involving Foreign

Nonprofit Corporations

§ 6155. Filing of pepers filed in other state

Where the surviving or consolldated nonprofit corporation is to be =z
foreign nonprofit corporation, certain provisions of California law apply to
constituent domestic nonprofit corporaticns under old and new law. Sections
6153, 6154, and 6155 continue this policy. Section 6155(b) makes clear that
the agreement filed under the law of the foreign jurisdiction must be filed
with the Attorney General where charitable assets are involved in order for
the merger or consolidation to become effective regarding any constituent
domestic nonprofit corporation. (Compare Section 309 of the New York law

set out in Exhibit I.)

ITT. Related Problems for Consideration in the Future

1. De Facto Merger Doctrine

Chapter 12 of the New General Corporation Iaw is intended to codify the
"de facto merger" doctrine which treats reorganizations {defined in Section
181 of the new lavw) involving sales of assets =5 mergers for the purposes of

shareholder approval requirements and dissenters' appraisal rights. While
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there may no doubt be de facto mergers involving nenprofit cerporations, it
remains to be seen vhether this doctrine should be codifled in a manner analo-
gous to the new General Corporation Iaw. In part, this gquestion will depend

on the mature of dissenters' rights (Chapter 13).

2. Dissenting Members' Appraisal Remedy

Shareholders who dissent from a merger {or censolidatien) have the right
t¢ be compensated for the value of their interests. This makes sense where
the Interest is fimancial; however, in the nonprofit corporation context, the
¢oncept of dissenters' appralsal rights is not as clearly desirable, At the
June 19Tk meeting, the Commisslon indicated its inclination te eiiminate the
appralsal) remedy Iln favor of a provision permitting an actien by & member,
director, or the Attorney General to prevent a merger pr conselidatien that
would defraud the members ed the publiec at large or that Is manifestly unfalr
to a ponprofit cerperatien involved. We Just note this preblem for new. The

subject will be more fully cédnsidered in a2 later memorandum,

3. Statutozz Provisions for Qther Forma of Reorgenization

It may be useful to provide procedures for the cagversien of & nonprofit
corporation into a business corporation or te permit the division of & none
profit corporation into two or more nonprofit corporatiens, Of course, under
existing law, the same ultimate results can be achleved by more clrcuitous
means.

Pennsylvanla provides for the division of nonprofit corperatlons into two
or more nonprofit corporations. See Sectiona 79417946 in Exhibit II." The
staff does not perceive any particular need for such provisiens, but we menticn
them here in case the Commlssion thinks they would be desirable. Under Calle

fornia law, the same result could be achieved by incorporating a new nonprofit
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corporation and then transferring assets and, perhaps, amending the articles
of the origingl nonprofit corporation.

Pennsylvania law also contains provisions for converting a nonprofit
corporation into a business corporation and vice versa. {See Sections 7951-
7956 in Exhibit II.)} Of course, in California, such conversions may be
accomplished indirectly by setting up 2 new corperation and selling the assets
of the old corporation to it and then disselving. If the Commission 1s
interested in providing for conversion, the staff will investigate this subject

in more detall.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 76-4b

EXHIBIT I

[New York Not-For-Profit Corporation Law §§ 9G7-909}

& 907, Apgsoval by Fas suprome tourt.

[a) Whara any constituant corporation or the consolidated
corpuiation is, or would be if formed under this chapter, 2
Type B or a Type C corporation under section 201 [Purposes)
of thiz chaptar, no cartificate shall bo filod pursuant to section
904 {Cartificste of merger or consolidation; confents] or sec-
tion 906 {Merger or consolidation of domestic and forwign
cotporaticns) until an order epproving the plan of merger or
comolidation and authorizing the filing of the certificate has
baen mads by the supreme court, as provided in this section.
A certified copy of such order shall be annered to the certifi-
cate of merger or comolidation. Application for the order
may be made in the judicial district in which the principal
office of the surviving ¢r consolidated corporation is to be
located, or in which the office of one of the domestic con.
stituent corporations is located. The epplication shall be made
by all the constituent corporations jointly and shall set forth
by affidavit {1} the plan of merger or consolidetion, {2} the
approval raquired by section 903 {Approval of plan) or para-
graph [b) of section 906 {Marger or consolidation of domestic
and foreign corporations] for sach constitusnt corporation,
(3] the cbjechs and purpotes of each such corporation to be
promoted by the comolidation, {4] a statement of all prop-
erty, and ths manner in which it is hold, and of all Habilites
and of the amount and sources of the annual income of sach
such corporation, {5) whether any votes sgaimst adophion of
tha rasolution approving the plan of merger or comolidation
ware cast at the meeting at which the resolution was adopted
by #sach corstiiusn? corporation, and 18} facts showing that the
consolidation it authorized by the lews of the jurisdictions un-
der which each of the constituent corporations is incorporated.

(b} Upon the Siling of the application the court shall fix a
time for hearing thereof and shall dirsct that notice therso!
be given to such persons as may be ipterosted, including the
atiorney genersl, any governmental body or officer and any
other person or body whoie consent or approval is required
by section 909 {Consent to filing), in such form and manner
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a3 the court may prescribe, ¥ no vote. agaimt adoption of ihe
resolution approving the plen of merger or comsolidation were
cast at tho meoting at which the rewlution was adopted by any
constituent corporaiion the court may dispense with notice to
anyone excapt the attorney-general, any governmental body
or officer and any other parson or body whose consent or ap-
proval is reguited by section 909 [Consent to filing). Any
parson interssted may appear ond show cause why the spplica.
tion should not bu granted.

{e] M the court shall find thal any of the assets of any
of the constituent corporations are hald for a purpose specified
as Type B in paragraph (b) of section 201 or are legally
required to be usad for a particular purpose, but not upon a
condition requiring return, frandfer or conveyance by reason
of the merger or consclidation, the court may, in its discre.
4ion, direct that such assets be transferred or conveyed to the
surviving or consolidatad corporation subject to such purpose
or ue, or that such assets be tramsferred or conveyad to the
surviving or comolidated corporation or to one or mare other
domaestic or foreign corporations or organizations engaged in
substantially similar activities, upon an sapress frust the term
of which shall be approved by the court.

{d} U the court shall find that the interests of non-consent-
ing membars are or may be sbstantially prejudiced by the
propassd mergst or comolidation, the court may disspprove
the plen or may direct 8 modification thersof. In the event of
a modification, if the court shall find that the interests of any
members may be substamtislly prejudicad by the propesed
marger or comsolidation as modified, the court shall dirsct
that the modified plan be submitted to vote of the members
of the constituent corporations, or if the court shall find that
there is not such substantial prejudice, it shall approve the
agresment as 1o modified without further approval by the
members. If the court, upon directing a modification of the
plan of merger or consolidation, shall direct that a further
approval be obfained from members of the constituent corpo-
rations or any of them, such further approval shail be ob.
tained in the manner specified in section 903 {Approval of

plan] or section 306(b}. {Merger or consofidation of domastic
amd foreign corporations) ef this chapter,

{6} 1 it shall appear, fo the satisfaction of the court. that
the pravisions of this section have been complied with, and
that the interesh of the constituent corporstions and the public
interest will not be adversely affected by the merger or con
solidation, it shell approve the merger or consolidetion upon
wich terms and conditions as it may prescribe.

_ -
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§ 908. Mergsr or comsolidolion of business and not-for-
profit corporahions.

[a) One or more domostic or foreign corparations which i,
or would be i formnd under this chapter, a fype A or type C
corpatation under section 201 [Purposes) may be merged or
consolidated into a domestic or foroign corporation which i,
or would be if farmed under the laws of this stale, a corpo-
ration farmed under the business corporation law of this state
if such merger or consolidetion is not confrary to the law of
the state of incorporation of any constitusnt corporation. With
respect Jo such merger or comsolidafion, any reference in para-
graph {b] of tection 01 of this arlicie or paragraph {b] of
section 904 of the business corporation law to a corporation
shell, unless the context cotherwise requires, include both
domestic and foreign corporations.

(b} With respact to procedure including authorization by
shareholders or approval by members, each domestic business
cotporation shall comply with the business corporation faw,
sach domestic not-for-profit corporation shatt comply with the
provisions of this chapter end each forsign corporation shalt
comply with the applicabls provisions of the law of the juris
diction under which i is incorporated.

[c) The plan of merger or consolidation shall set forth all
matter required by section 902 of the business corporation law
or saction 902 of this chaptsr and the terms and conditions of
the proposed merger oi consolidation, including the manner
and basis of converting shares, membership or other interest in
sach constituent corporation into shares, bands ar other secus-
ities of the surviving or comeolidatud carporation, or the cash
or other consideration to be paid or delivered in exchange
for shares, membarship or other interost in each constituent
corporation, or a combination thereof,

{d} After adoption of the plan of merger ot comsolidation
by the board and memhers or sharsholders of each constituent
corporalion, unless the merger or consolidstion is abandoned
in accordance with paragraph’ (b} of section 903 (Approval



by members?) and paragraph {b] of section 903 (Authoriza.
tien by sharcholders} of *he business corporation faw, & carhifi-
cate of morger or consolidation, entitied “Coartificate of
merger {or consolidation} of and ‘ into

{names of corporatioms) under section 308 of the
tot-for Profit Corporation Law." shall be signed and verified
on heohalf of sach constituent corporation and delivared Yo
the depattmant of state.

(1] M the surviviag or consolidated corporation is, or is
to bu. « domestic corporation such cerfificate shall sotf forth
the statements raquired by section 904[a} of ths businesn
corporation law or section 904{a} of this chapter and, as to
each constituent foreign corporation the jurisdiction and date
of its incorporation and the date when its application for
authority o conduct activities or do business in this state was
filed by the department of state or, if no such application has
been filed, a statement to such effect.

{2} If the surviving or consolidated corporation is, or is o
boe formed under the law of any jurisdiction other than +his
state such certificate shalj set forth:

|A} The statemeants requirad by subparagraphs {a) {1}
and [2} of wction 902 of the business corperation faw or sub-
poragraphs (a) (1} and {2) of section 902 {Plan of merger
or consolidation] of this chapter, and the manner in which the
merger or consolidation was authorized with respect to uch
constitusnt domestic corporstion.

(B) The jurisdiction and date of incorporation of the
surviving or comolidated forsign corporation, the date when its
application for authority o do business in this state was Filed
by the department of itate or, if no such application has been
filed, a statement to such effect and thet it is not to do businass
in this state until an application of such luﬂtuﬂfy shall have
been filed by such depariment.

{C) The date when the certiBcate pf incorporstion of
each constituent domestic corporation was fled by the depart-

. Thil is sa apparant referance to Sectan P03 of the Notfor-Profit
Corporation taw [Approval of plan).
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ment of state and the jurisdiction and date of incorporation of
each constituent forcign corporation, ather than the surviving
or consolidated foreign corporation, and, in the case of each
such corporation authorited to do business or conduc? achivities
in this state, the date when its application for authority wes
filed by the department of state.

[D} An sgreement that the surviving or comsalidated
foreign corporation may be served with pracess in this state in
any action or special proceeding for the enforcement of any
liability or obligation of any domestic corporation or of any
foreign corporation, previously amenable to suit in this state,
which is & constituent corporation in such merger or consolida-
tion, and for the enforcement, as provided in the business
corporation law, of the rights of shareholders of any constituent
domestic business corporation to receive payment for their
shargs ageinst the surviving or consolidated corporation,

(Ej An agreement that, subject to the provisions of
section 523 of the business corporation law, the surviving or
consclidated foreign corporetion will promptly pay to the
sharsholders of sach constituent domestic business corporation
the amount, if any, to which thay shall be entitled under the
provisioms of the business corperation law relating to the right
of shareholders to receive payment for their shares.

{F} A designation of the secretary of state &5 his agent
upon whom process against it may be served in the manner sot
forth in paragraph [b) of section 305 (Service of process), in
any action or special procesding described in swhparagraph
(D) and & post office address, within or without tha state, to
which the secretary of state shall mail a copy of the process
in such achion or tpecial procesding.

{e] The department of state shall not fils a certificats deliv-
sred to it under swhbparagraph (d},2) unless the consont of tha
state tax commission to the mergar or consolidation is attachad
thersto.

:
{f} Where eny comtituent corporation is, or would be if
formed under this chaptar, a Type € corporation under section
201 [Purposss], no certificate shall be filed pursuant to this



sectior until an crder appreving the plan of merger or con.
-vlidatinn and authorizing the filing of the cortificate has been
m.ou by the supreme courl, as provided in section %07 [Ap-
provat by the suprem. ceurtl,

fy) Upon the filing of the certificate of mergoer or con-
solidation by the depariment of state or on such dates <ub-
-aquent Hicreto, not to exceed thirty days, as shall be set forth
in such cerfificate, the merger or consolidation shell be f-
fected.

{b] The surviving or consolidategd domastic or foreign corpo-
ration shall thersafter cause a copy of such certificate, certified
L'y the department of state, to be filed in the office of the clerk
of cach county in which the office of a constituent corporation,
other 1han the surviving corporation, is located, and in the
office of the official who is the recording officer of each county
in this state in which real proparty of a constituont corporation,
other than the surviving corporation, is situated.

{i) When such merger or consolidation has been effected:

{A} if the surviving or consolideted corporation is, or
is to ba, formed under the law of this state, it shall bs subject
to the business corporation law and the effact of such merger or
consolidation shall be the same as in the cass of the merger or
comolidation of domestic corporations under section 906 (Ef-
fect of merger or consolidation] of the butiness corporation
law, except that in subparagraph (b) (3} of such section the
word “'sharsholder” shall be read 1o include the word “mem-
ber” as the latter is defined in this chapter.

(B} If the surviving or comsslidated corporation i, or
is to be, incorporated under the law of any jurisdiction cther
than ths state, the effect of such merger or comolidation shall
be as provided in subparagraph (A), sxcept insofar a3 the law
of weh other jurisdiction provides otherwise.

§ 909, Consent to filing,

tf the purposes of any constituent or consolidated corporas-
tion would require the approval or consent of any governmentat
body cr efficer or any other person or body under section 404
(Approvats and consents] no certificale of merger or con-
solidation shal! be filed pursuant to this article unless such ap-
proval or consent is endorsed thersen or annexed therete.
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Memorandum 76-46

EXHIBIT 11

Pennsylvan!c Corporation Not-for-profit Code
§§ 7941-7946 (Divislon), 7951-7956 (Conversion)

BURORAPTER ©
THYISIOGN
pree.
FO4L.  Thvisioo anthorizod,
J942. Propossl and acdetion o plae of chvision,
M Articles of divigiom
WL Filing of articies of divisane
7015 Effective date ol oo,
A, Eilect of divining.

§ 7941. Mvision nuthuri-:.u_l

{a) Division of domestic corpuration.. Any dimeatic nonprafit
corpotabion may, in the manner provided s this sulwhaper, be

divided into {twe or minre domestic nonprofit corporations incor-
poritut or to Lo incorporated unrder thss article, or into one or more
such demestic nanprolt corpovations and ane or inore foreign cor-
porations not-foe-profit o he incarporated wnder the laws of anether
jurisdiction or jurisdictions, or into two or more of stich foreign
~eorporalions tol-for-prafit. if the law or faws of such other jutisdic-
tiess authorized such division,

(b} Division of foreign corporation.--Any forcign corporation
not-for-profit may, in the marner provided in this subchapter, be
divided into one ¢r mare demestic nonprofit corporations to be
incorporated under this article maed one or mace forcign corporaitons
nol-lor-profit incorporaled or W be incorporated ender the Taws of
another jurisdiction ar jurisdictions, or into two or more of stch
domestic nonprofit corporations, if such foreign corporation not-
for-profit is authorized under the liws of the jurisdiction under
wltich it is incorporated to effect sucl division.

(c) Surviving and new corporations.— ''he corporation cffecting
a diviston, if it shall stryive the division, is hereinafter designated as
the surviving corporation,  All corparations originally incorporated
Ly a division are hercinafter destnnted as new corporations. The
surviving corporation, if any, and the new corporation or corpori-
tions are hereinalter collectively designated as the resulling cor-
porations.
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§ 7942. Proposal and adoption of plan of division

{a) Preparation of plan.—A plan of division shall be prepared,
selling forth:

“ (1) The terms and condi‘ions of the division, including the
manner and basis of:

(i) the recinssification of the membership intercsts ot
shares or obligations of the surviving corporation, if there
bc one: and

(ii) the dispoxition of the memblership interests or
sharcs and obligations, if any, of the new corporation or
corporalions resulting from the division.

(2) The mode uf carrving the division into cffect.

(3} A statement that the dividing nonproflit corporation
will, or will nat, survive the division,

{4y Any changes desired o be made in the articles of the
stcviving corporation, if there be one, including a restate-
ment of the articles,

(5) The articles of incorporation required by subsection
(b} of Lhis section.

(6} Such other details and provisions as are dechied desit-
able.

{b) Articles of new corporations.—There shall be included in
or anncxed to the plan of division:

(1) Articles of incerporation, which shall contain dll of
the statements requircd by this article to be sct forth in re-
stated articles, for each of the new domestic nonprofit cor-
porations, if any, resulling [rom the division,

{2} Articles of incourporation, certificates of incorporation,
or other charter doctuments for each of the new foreipn cor-
porations not-for-profit, if any, resulting from the division.

(c) Proposal and adoption.—The plan of division shall be pro-
posed and adopted, and may be terminated, by a domestic non-
profit corporation in the manner provided for the proposal, adop-
tion and termination of a plan of nerger in Subchapter B of this
chapler (relating to werger, consolidation aud sale of assets) or,
if the dividing corporation ia n foreign corporation not-for-profit,
in accordance with the laws of the jurisdiction in which it is in-
corporated.

{d) Bpecial requitements,—If any provision of the bylaws of
a dividing domestic nonprofit corporation adopted before January
1, 1972 shall require for the adoption of a plan of merger or cun-
solidation or a plan involving the sale, lease or exchange of all
or substantially all of the property and assets of the corporation
a specific number of percentage of votes of dircctors, members,
or members of an olher Lody or other special procedures, the
plan of division shall not be adopted without sich number. or
percentage of votes or compliance with such other special pro-
cedures,

g



§ 7043, Arilcles of division

Upon the adoption of 2 plan of Jdivisien by the corporation de-
siting tu divide, as provided in this sulichapter, articies of division
shall e executed under the sea? of the corporation by two Jduly
auvthorized officers thoenf, and <hall set [orth:

{1} The name and the location of ihe rogistered cffice,
fncluding strect and number, 3f any, of the dividing Jemestic
corporation, or, in the case of o dividiag foreipn corparation,
the name of such corporation and itz demiciliary jurisdiction,
together veith cither:

() #ou guadified Toreign corporativa, the address, in-
‘ cluding street aud nnmhor, i any, of its registered of-
fice in this Commaonwealth; or

fiid o o voaqualified fore'gn corporation, the address,
inciuding strect and nomber, i any, of its principa! of-
fice wnder the Jaws of such douicilinry jurisdiction.

(2) The statute wnder which the dividing corporation was
incorporated and the date of ngorporation,

(3) A statement that {ke dividing corporation will, or will
net, survive the division,

(4) The name and the address, includiep street and num-
ber, if any, of the regretercd office of each new dotnestic
nouprofit corporation or yualified foreign corporation result-
ing from the division,

{5} Il the plan is tu be effective on a specified date, the
hour, if any, and the month, day and year of such effective
date.

(6} The manner in which the plarn was adopted by the cor
poration.

{7} The plan of division,

§ 7944. ruing of articles of division

The articles of division shall be filed in the Department of State
No certificate from any department evidencing the payment of tax-
£2 and charges shali be required.

§ 7945. Eftective date of division

Upon the filing of articles of division in the Department of State,
ar upon the efiective date specified in the plan of division, which-
ever is later, the division shall become effective. The division of
a donmestic nonprofit corporation inte one or more foreign cor-
porations not-fur-profit or the division of a foreign corporation
not-for-profit shall be elfective according to the laws of the ju-
risdictions where such foreign eorporations are or are to be in-
corporited, bt not until articles of division have been adopled and
filed, as provided in this subehapler.

—— L\)“'



§ 7946. wifectof diviston .

(a) Multiple resulting corporations.—Upon the division becom-
ing effective the dividing corporation shall be subdivided into ithe
distinct and independent resulting corporations named in the plan
of division and, if the dividing corporgtion is not to survive the
division, . the existence of the dividing corporation shall cease.
The resulting corporations, if they are dumestic corporations, shall
not thereby acquire antherity to enguge in any business or exer-

cise any right which a corparatinn ainy ne! be ncorporated tnder
this article to engayge in or exvrcise. Any resulling foreign cor-
potiation which is stated in the articics of division to be a qualifjed
farcign corporatinn shall be a quaiibed foreivn carparation under
this part amd the articles of division shaltb Le dectned 1o be the
application for a certificatle of awthority and the certificate of an-
thority isstied thereon of such corporation,

(b) Property rights.--Iixcept as otherwise provided by order,
if any, oblained pursuant to section #3900 of this title (relating
to nondiversion of certain propertvl, afl the property, real, per-
sonal, and mixed, and franchises of the ividing corporation, and
all debts due on whatever account Lo it tnchiling subscriptions
for membership and other choses in action belonging to it, shall
be taken and deemed without further act or Jeed to be transferred
te and vested in the resulting corporalions on stelt a manner and
basis and with such effect as is specificd in the plan of division, ur
per capita among the resulting corporations, as tenands in com-
mott, if no such, specification is miule it the plan. The resulting
corporations shall cach theuccforth be responsible as separate and
distinet corporations only for such labilities and obligations as
each corporafion may undertake or incur in its own vame, Lut
shall be liable inter se for the debts and liabilitics of the dividing
corporation in the manner and on the basts specified in the plan
of division. No Hens upon the property of the dividing corpora-
tion shall be impaired by the divisiun, One or more, but less than
all, of the resulting corporations shall be free of all the liabilities
and obligations of the dividing corporalion in the extent, if any,
specificd in the plan, if no fraud of corporate creditors or mem-
bers without voting righls and if no violation of law shall be ef-
fected thereby, and if atl applicable provisions of Article 6 of the
Uniform Conimercial Code! (relating to bulk transfers) and afl
other applicable provisions of law are complicd with. Otherwise,
the liability of the dividing corporation, or of its members, di-
reclors, or officers, shall not be affected by the division, nor shall
the rights of the creditors thereof or of any person dealing with
such corporition be {mpaired by such division, amd, except as
otherwise provided In this sectiun, any claim existing or action
ar proceciding pending by or agiinst such corporation may be
prosceuted to judgment as if such division had nat taken place,
or the resulting corporations may Le proceeded against or sub-
stitutcd in its place as joint atul several obligors on such liability,
regardless of any provision of the plan of division apportioning
the debts and liabilities of the dividing curporution.



(c) Taxes.—Aay taxes, penaliies and public accounts of the
Commonwealtit, claimed against the dividing curpuration, but not

setiled, assessed or determined prior to such division, shall be
scttled, asscssed or <etermined against any of the resulting cor-
porations, and, topether with interest thereon, shall be a lien
against the franchises and property, both real and personal, of all
such corporations,  The Depariment of fevenue inay, upon the
application of the dividing corporation, release one or more, but
less than all, of the resulting corporations {rom liability for atl
{axes, penaltics and public aceounis of the dividing corporation due
the Commoniceulth or any other taxing authority for periods
prior to the effective Jate of the division, il the Department of
Revenue is =atisfied that the public revenues will be adequatcety
sceured.

{d) Articles of sucrviving corporation.-—The articles of incar-
poratiott of the surviving corporation, if there be one, shall be
deemed ta be amended to the extent. if any, that changes in its
articles are stated in the plan of division.

(e) Articles of new corporations.-—The statemenls which are
set fosth in the plan of division with respect to cach new domestic
corporation and which are requtired or permitted to be set forth
in restated articles of incorporiution of corporalions incorporated
under this article, shall be deemed to be the artictes of incorpora-
tion of each such new corporation,

{f) Directors and officers.—Unless otherwise provided in the
plan, the directors and pfficers of the dividing corporation shall
be the initial dircetors and officers of cach of the resulting cor-
porations.

{(g) Automatic designation of agent for process.—If any of the
resulting corporations js a nonqualificd [oreign corporation, the
arlicles of division shall constitute o designation of the Departent
of Stzte and any successor agency as the true and lawlul attorney
of such corporalion tipon whonm may be served all lawful process in
any action ot proceeding against it for enforcement against it of
any obligution »f the dividing crrporation for which it may be
liable or any eblipation arising from the division proceedings,
and an agreemert that the service of pracess upon the Department
of State or its surcessor shall e of the snme legal Toree aned valid-
ity as if serveld on such corporation amd that the asthority for
stuch service of process shall continue in force as long as any of
the aforesuid cblipations vemain outstonding in his Comimnon-
wealth, '



BUBCRAPIER D
CONVEHRION

See.

7951, Conversion minhortzed,

7052, Proprosal and adoption of plan of cotversion,
7933, Articies of conversion. .

7954, Filing of atticles oi couversion.

7053, Effective date of conversion,

795, Effeo. ef conversion,

§ 7951. Conversion autliorlzed

{(a) Business to nonprofit.—Any business corporation may, in
the manner provided in this subchapter, be converled into a non-
proflit corporation, hercinafler designited as the resulting cor-
poration, ; ’

(b) Nonprofit to business.—Any nonprofit corporation may,
in the manner provided in this subchapter, be converted into a
businicss corporation, hereinafter designated as the resulting cor-
potration,

(c) Exceptions.—

(1)} ‘This subchapter shall not authorize any conversion
involving: :

(i) A cooperative corporation. :

(ii) Beneficial, benevolent, fraternal or frateenal bene-
fit socictics havinpg a ludge system and a representative
form of government, or {ransacting any type of insurance
whatsocver,

(iii) Any corporation which by the laws of this Com-
monwealth is subject to the supervision of the Depart-
ment of Banking, the Tnsurance Department or the i'enn-
sylvania P'ullic Utility Commission.

(2) Paragraph (1) of this subscciion shall not be construed
a8 repealing any statite which provides a procedure for the
conversion of a3 nonprofit corporativn into an insurance cor-
poration,

§ 7952. Proposal nnd ndoption of plan of conversion
(a) Preparation of plan.—A plan of conversion shall Le pre-
parcd, setting forth:
(1) ‘The terms and comditions of the conversion.
{2) The mudce of carrying the cunversion into effect,



(3) A restatement of the articles of the resulting corpora-
tion, which articfes shatl comply with the reguirements of:

1) the DBusiness Corporation Law,! if the resuliing
corporation is 1o be a husiness corporation; or

(ii} this article, if the resulting corporation is to be a
nonprofit corporation,

(4) Such other details and provisions as are deemed de-
sirable.

(b) Proposal and adoption.-—The plan of conversion shall be
proposed and adopted, and mav be lerminated, in the manner
provided for the proposal, adoption and termination of a plan of
~ merger in Article 1X of the Business Corporation Law ! (relating

to merger and consolidation}, in the case of a business corpora-
tion which proposes to convert into a nonprofit corporation, or in
Subchapter B of this chapter (refaling to merger, consclidation
and sale of assets), in the case of a nonprofit corporation which
proposes Lo convert into a business corporalion,

(c) Rights of digsenting shareholders.—If any sharcholder of a
busineys corporation which adopts a plan of conversisn into a non-
profit corporation shall object to such plan of conversion atd shall
comply with the provisions of section 515 of the Business Cotpora-
tion Law ' (relating to rights of dissenting sharcholders), stich
sharcholder shall Lie entiled to the rights and remedies of dis-
senting sharcholders thercin provided, nolwithstanding anything
to the contrary in subsection . of said scction. There shall be
ineluded in, or enclosed with, the notice of meeting of sharcholders
of the husiness corporation called to act upon the plan of conversion
_a copy or a summary of the plan and a copy of this subsection and

of sectiont 515 of the Tusiness Corporation Law,

115 r.s. 1001 to 2203,
216 12,54, 1§ 1501 to 104,
+ 18 .5 ¥ AG1G.

§ 7953. Artleles of conversion

Upon the aduptiun of a plan of conversion by the corporation de-
slring tn convert, as pravided in this subchapter, articles of conver-
sion shall be executed tnder the seal uf the corporation by two duly
authorized office s Miereol, and shall set fopih:

{1} The name of the corporation amd the address, inctuding
street and number, if any, of its registered office.

(2) The statute tinler which the corperition was incorpo-
rated and the dide of ineerporadion,

{3) If the plan is (o he effeetive nn a spectfied date, the hour,
if any, and the month, Jday aml year of such eficetive date.



() The tnerner fa ool The plan was scopaed ot core
fiorittion,

£33y The paae of vanv s,

- b .
§ 7954, Fiing vi articles of conversion
The aruwles of vonversine st be Dled e the Department
State,

§ 79585, Lffective dato of ronverdon

s oed copversion n ¢

Upan the Liling »f arb e Propartmicnt of
State, or vpon the eifective date specified in the lan of cotversion,
whichever is luter, the conversion skaif recome eifcctive,

§ 7956, Eifect of conversion

{2} Business to nonprofit.—Upoen the conversion hecnming effue-
tive the corporation, i thesetofore a business corporation, shail be
deemcd to bie a nonprait corporstion fer all purposes, shall ceane
te be a business corporation amd shall ot therealter operate in any
manncr resulting in pecuniacy peofit, incidental e otherwise, to Hs
members or sharchubders. Vhe corporation shal! remain liable for
gll existing obligations, public or private. taxes due the Common-
wealth or any ather fasing anthority {or periods prior to the efice-
tive dutc of the conversion, and, as such nonprofit corporabion, it
shall continue to be entitled to all assets therefore pertaining to it
as a business corparation,

(b) Nonprofit to business,.—Upan the convetsion beconmting ef-
fective the corporation, if theretofere a nonprofit corporation, shall
be deemed to be a business enrparidion for all purposes, shall coase
to be a nonprofit enrporating, and mayv thereafter operate for a pure-
pose of purposes resuitinge in pectiniary profit, incidental or other.
wise, Lo its memthers or sharcholders, The corperntion shadd issue
share certificales to cach sharehalder entitled theseto, The cor-
poration shall retmain Habic frr all existing oblipations, public and
private, taxes due the Commonwealth or any other taxing authority
for periods prior 1o the effective date of the vanversion, and, as
sucl business corporatinn, it shail continue to be entitled to ail assetrs
therctofore pertaining to it as a nonprefit corporation except as
othetwise provided by order, if any, oblained purstant to section
7549(b) of this title (rclating to nondiversion of cerlain property).



405/927

5159.
5161.
515,
51%0.

L B V. B 1

6110,
611t,
6112,
6113,
6ll4,

wh W WA & U UM

§ 6120,
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Rough Outline
GENERAL WONPROFIT CORPORATIOU LAW

Consolidated nonprofit corporation
Constituent nonprofit corporation
Disappearing nonprofit corporation

Surviving nonprofit corporation

CHAPTER 11. MERGER ARD COWSOLIDATION
Article 1. Apreement of Merger or Consclidation

Merger or consolidation of nonprofit corporations
Contents of agreement of merger or consolidation
Amendment of articles by agreement

Articles of consolidated nonprofit corporation

Name of surviving or consolidated nonprofir corparation

Equal treatment of memberships; distribution of charitable
assets forbidden

Article 2. Approval of Agreement By Boards and ilembers

Approval of agreement by boards of constituent nonprefit cor-
porations

Approval of agreenent by wmembers of constituent nonprofit cor-
porations

Greater percentage or fraction of voting power required; pro-
hibition against merger or consolidation forbidden

Approval by vote of members at meeting; notice
Member's approval before or after board approval
Execution of certificate of approval; conténts
Motice of approval of agreement

Article 3. Amendment and Abandonment of Agreement
of HMerger or Consolidation

Amendment of agreement

Abandonment of merger or consolidation

Article 4. Filing Apreement and Certificates;
Effect of Filing

Filing copy of agreement and officers’ certificates
Franchise Tax Board certificate of satisfaction

Jotice to Attorney General; assets held on trust or by chari-
table corporation

-
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6143,
6144,
G145,
6146.
Gla7.
6148,

6150.

6151,
6152.
6153,
6154,

6155,

Effect of llerger

Effect of consolidation

Lights of creditors and liens preserved
Effect on pending actions or proceedings
Evidentiary effect of agreement

Effect of recording agreement

Article 5. liergers and Consolidations Invelving
Forelgn Wonprofit Corporations

Hergetr or consolidation of domestic nomprofit corporation with
foreign nonprofit corporation

Law governing surviving nonprofit corporation
Law governing consolidated nonmprofit corporation
Law controlling merger or consolidatiom

Filing of agreement where surviving or consolidated domestic
nonprofit corporation; surrender of foreign nonprofit
corporations’ right to conduct intrastate activities

Filing of surrender of right to conduct intrastate activi-
ties; filing of papers filed in other state

~jiim



V63/998 5 5159

5§ 5159, Consolidated nonprefit corporation

515%. '"Consolidated nonprofit corporation” means the new nonprofit
corporation into which two or more other nonprofit corporations are

consolidated.

Comment. Section 5159 is based on a portion of former Section
4101, See Section 5161 ("constituent nonprofit corporation” defined).

968/999 § 5161

§ 5161, Constituent nonprofit corperation

5161, '"Constituent nonprofit corporation™ means a nonprofit cor-
poration which is merged or conscllidated with one or mere other non-
profit corporations and, in the case of a merger, includes the surviving

nonprofit corporatien,

Comment. Section 5161 is based on Section 161 of the General Cor-
poration Law and former Section 4102, See Section 5190 ("surviving non~
profit corporation' defined). It should be noted that, in the case of a
consolidation, the constituent nonprofit corporations and the disap-
pearing nonprofit corporations are the same. See Section 5165 ("disap-

pearing nonprofit corporation” defined).



969/041 5 5165

§ 5165. Disappearing nonprofit corporation

5165, ”Disappearing nonprofit corporation” means a nonprofit cor-
poration involved in a merger or a consolidation which is not the sur~

viving nonprofit corporation or the consolidated nonprofit corporation.

Comment. Section 5165 is based in part on Section 165 of the Gen-
eral Corporation Law. It should be noted that, in the case of a con-
solidation, the constituent nonprofit corporations and the disappearing
nonprofitr corporations are the same., See Section 5161 ("constituent
nonprofit corporation" defined). The existence of disappearing non-
profit corporations ceases when the merger or consolidation becomes
effective. See Sectlons 6143 (effect of merger) and 6144 {effect of
consolidation).

969/042 § 5190

5 5190, Surviviang nonprofit corporation

5190. '"Surviving nonprofit corporation’’ means a nonprofit corpora-

tion into which one or more other nonprofit corporations are merged,

Comment. Sectien 5190 is based on Section 190 of the General Cor-

poration Law and a portion of former Section 4101.
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62/043 § 6110

CHAPTEE 11, IERGER AdD COASOLIDATION

Artiele 1. Agreement of ierper or fonsolidation

§ 6110, Mergar or consolidation of nonprofit corporations

6110. Two or more nonprofit corporations may be merged intoc one
nonprofit corporation, or consolidated into a new nonprofit corporation,

as provided in this chapter.

Comment, Section 6110 i1s similar to former Section 4100, Under
this chapter, nonprofit corporations may be merged only with other non-
profit corporations and not with business corporations. Simjlarly, non-
profit corporations may consolldate only with other nonprofit corpora-
tions and the resulting consolidated corporation must be nonprofit.
Former Sectlion 9700 incorporated the merger and consolidation provisions
of che General Corporation Law except to the extent modified by the
provisions of former Sectioms 9701-9703. Chapter 1! {(commencing with
Section 1100) of the General Corporation Law no longer provides for
consolidation of business corporations. See Article 5 (commencing with
Section 6150) for special provisions applicable where one of the con-
stituent nouprofit corporations Is a foreign nonprofit corporation. See
Sections 5159 (defining "consolidated nonprofit corporation"), 5161
(defining "constituent nonprofit corporation"), 5165 (defining "disap~
pearing nonprofit corporation”), and 5190 {defining ""surviving nonprofit

corporation™).



969/044 § 6111

§ 6111. Contents of agreement of merger or consolidation

#11l, An agreement of merger or consolidation shall be prepared
which states the following:

{a)} The terus and conditions of the merger or consolidation.

{b) 1If the agreement is for a merger, the amendments to the arti-
cles of the surviving nonprofit corporation to be effected by the merg-
er, 1f any.

(c) If the agreement is for a consolidation, the matters required
to be stated 1n the articles by Section 5250.

(d) The name of the surviving or consoclidated nonprofit corporation
and the name and place of incorporation of each disappearing corpora-
tion.

{e) The manner of converting the memberships in each of the con-
stltuent nonprofit corporations into membershilps in the surviving or
consolidated nonprofit corporation and, where permissible, if any mem~
beraships of a constituent nonprofit corporation are not to be converted
solely into memberships in the surviving or consolidated nonprofit
corporation, the cash, property, or rights that the holders of such
memberships are to xeceive in exchange for such memberships.

(f) Other details and provisions as are desired, if any.

Comment, Section 6111 1is derived from Section 1101 of the General
Corporation Law and former Sections 4103 and 4105. Upon filing, the
agreement of werger has the effect of amending the articles of the
surviving nonprofit corporation in accordance with the statements pre-~
scribed by subdivision (b). See Section 6112. Similarly, in the case

of a consolidation, the statements required by subdivision (c) become

the articles of the consolidated nonmprofit corporation upon the filing

wlym
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§ 6112

of the agreement. Sce Section 6113. The name of the surviving or con-
solidated nonprofit corporation to be specified as provided in subdivi-
sion {d) may be the same as or similar to the name of a constituent
nonprofit corporation. See Section 6114, As provided in subdivision
(e), the agreement may provide for both the conversion of memberships of
a constituent nonpreofit corporation into the memberships of a surviving
or consolidated nonprofit corporation and the compensation of members
for memberships that are not so converted. This may be particularly
desirable where fractional memberships in the constituent nonprofit cor-
poration are invelved. It should be noted, however, that memberships in
a charitable corporation may not be compensated with money or property.
See Section 6115, Similarly, assets subject to a charitable trust may

not be used to compensate nembers in a merger or consolidation. Id.

969/045 § 56112

§ 6112, Amendment of articles by agreement

6112, 1I1f, in the case of a merger, the agreement provides for an
amendment to the artieles of the surviving nonprofit corporation, the
amendment shall satisfy the requirements of Articles 1 (commencing with
Sectien 5910) and 3 (commencing with Section 5930) of Chapter 9.

Comment. Section 6112 is the sawme 1n substance as z portion of
subdivision (b) of Section 1101 of the General Corporation Law and the

first paragraph of former Section 4105. An amendment may change the

name of the surviving corporation. See Section 6114.



969/046 5 6113

Y 6113, Articles of consolidated nonprofit corporation

6113, In the case of a consolidation, the matters required to be
stated by subdivision {c} of Section 011! shall be the articles of the

consolidated nonprofit corporation.

Comment. Section 6113 is the same in substance as a portion of
former Section 4104, The agzreement of consolidation is required to in-
clude all the matters normally required to be stated in the articles by
Section 5250. See Section 611i{c).

969/026 § 6114

5 6114, Nawe of surviving or consolidated nonprofit corporation

6114, The name of the surviving or consolidated nonprofit corpora-
tion may be the same as or similar to the name of a constituent non-
profit corporation, whether domestic or foreign and regardless of wheth-=
er any such foreign nonprofit corperation is qualified to carry on
activities in this state, subject to Sectlons 5241, 5242, 5243, and
5244,

Comment. Section 0114 is the same in substance as a portion of

subdivision (b} of Section 1101 of the General Corporation Law,

=



269/027 § 6115

5 6115. Equal treatment of mewberships; distribution of charitable
asgets forbldden

4115. (a) Each wembership of the same class shall be treated
equally with respect to any distribution of cash, property, or rights
unless all members of the class consent to an unequal disctribution.

(b) Notwithstanding subdivision (a), assets held by a nonprofit
corperation on a charitable trust and all assets held by a nonprofit
corporation organized for charitable purposes shall not be distributed
to the members of a constituent nonprofit corporation upon merger or
consolidation.

Comment, Subdivision (a) of Section 6115 is the same in substance
as a portion of Section 1101 of the Ceneral Corporation Law., Subdivi-
sion (b) is new. It applies the principles governing the disposition of
the assets of a charitable corporation or of assets held by a nonprofit

corporation on a charitable trust when a dissolution occurs to the

situation of a merger or consolidation. Compare Section 7034.

~7-



969/028 § 6120

Article 2., Approval of Agreement By Boards and ilembers

§ 6120, Approval of agreement by boards of constituent nonprofit cor-
porations

6120. The board of each constituent nonprofit corporation in a

merger or a consolidation shall approve the agreement of merger or con-
solidation. Upon approval, the agreement shall be signed on behalf of
each constituent nonprofit corporation by {1) its chairman of the board,
president, or a vice president and (2) its secretary or an assistant
secretary.

Comment, Section 6120 is the same in substance as a portion of

Sections 110} and 1102 of the General Corporation Law and a portion of
former Section 4103,

969/029 § 6121

§ 6121, ﬁggtovnl of agreement by mesbers of constituent monprofit cor-
porations

6121. (a) Except as provided by Section 6122, the members of each
nonprofit corporation seeking to merge or consolidate shall approve the
agreement of merger or consclidation by a resolution adopted by the nem-
bers entitled to exercise a majoxity of the voting power or by the writ-
ten consent of mewbers entitled to exercise two~thirds of the voting
power,

(b) Subdivisfion (a) is applicable regardless of any limitations or
restrictions on the voting power of any class of membership entitled to

vote,
-8=



§ 6122

Comment. Subdivision {a) of Sectiom 6121 continues the substance
of the first two sentences of former Section 9701, Compare Section
1201{a) (General Corporation Law). Subdivision (b} continues the sub-
stance of the last sentence of former Sectiem 9701. Subdivision (b)
ngkes clear that only memberships entitled to vote may vote on the
proposed merger or consolidation. Compare Section 152 {(definitfon of
"approved by (or approval of} the outstanding shares" for the purposes
of General Corporation Law),

969/030 § 6122

§ 6122, Greater percentage or fraction of voting power rﬁguiredi pro-
ition against merger or consolidation forbidden
6122. (a) The articles may require the vote or written comsent of
a graater percentage or fraction of the woting power than would other-
wisa be required under Section 612].
{(b) The articles may not prohibit a merger or consolidation su~
thorized by this chapter,

Comment. Sectlon 65122 continues the aubstance of former Section
9703.



369/031 § 6123

3 0123, Approval by vote of members at meeting: notice

0123, Vhere the members act on the resolution to approve the pro-
posed agreement of merger or consolidation, the votes shall be cast at a
meeting duly called upon notice of the time, place, and purpose thereof,
duly given to each member at least 20 days prior to the date of the
meeting. A statement of the general terms of the proposed agreement
shall accompany the notice of the meeting,

(b) Notwithstanding subdivision {(a), notice of the meeting may be
walved as provided in Section 5627.

Comment. Section 6123 continues the substance of former Section
9702,

268/710 § 6124

§ 6124. Member's approval before or after board approval

6124, The approval of the agreement of merger or consolidation by
the members may be given either before or after the approval of the

agreement by the board.

Comment. Section 6124 is the same in substance as the first sen-
tence of subdivision (f) of Section 1201 of the General Corporation Law
and former Section 4108.

-]



687711 % 6125

§ 6125, Fxecution of certificate of approval; contents

6125. (a) After the agreement of merger or consolidation has been
approved by the board and members of each constituent nonprofit corpora-
tion, the officers of each constituent nonprofit corporation shall
eXecute an officers' certificate of approval.

(b} The officers' certificate of approval shall set forth the fol-
lowing:

{1) A statement that the agreement of merger or consolidation was
approved by the board of that nonprofit corporatiom.

(2) A statement that the agreement of merger or consoclidation was
approved by the vote of the members of that nonprofit corporation which
equaled or exceaded the vote required.

Comtient. Section 6125 is the same 1n substance as a portion of
Section 1103 of the General Corporation Law and is comparable to former
Section 4110. After being executed, the officers' certificates of
approval are filed separately or along with the certified copy of the

agreement. of merger or consolidation as provided by Section 6143. See
Section 5173 ("officers' certificate" defined).

968/712 4 6126

§ 6126, Hotice of approval of agreement

0126, When the agreement of merger or consclidation has been ap-
proved by the beard and the members of a nonprofit corporation, each
constituent nonprofit corporation shall mail notice of the approval to
each of its members,

Comment. Section 6126 continues the substance of former Section



968/713 & 6130

Article 3. Amendment and Abandonment of Agreement

of ilerser or Consolidation

§ 6130, Amendment of agreement

6130. (a) An amendment to the agreement of merger or consolidation
may be adopted and approved in the same wmanner as the original agree-
ment.

(b) If the amendment is approved, the agreement as amended shall be
signed and acknowledged and the approval of the board and the members
certified in the manner provided by Section 6125 for an original agree-
ment,

Comment. Section 613) is the same In substance as Section 1104 of
the General Corporation Law and former Section 4111.

043/148 § 6131

§ 6131, Abandonment of merger or consolidation

6131, The board of a constituent nonprofitf corporation may, in its
discretion, abandon a merger or consolidation, subject to the contracw«
tual rights of third parties, including other constituent nogprofit
corporations, without any action by the members of such nonprofit corpo=-
ration, at any time before the merger or consolidation has become effec~
tive,

Comment. Section 6131 is the same in substance as Section 11035 of

the General Corporation Law and former Section 4112.
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0437188 § 6140

Article 4. Filing Agreement and Certificates;

Effect of Filing

§ 6140, Filing copy of apreement and officers' certificates

6140, (a) A copy of the agreement of merger or comsclidation and
the officers' certificates of approval of each constituent nonprofit
corporation shall be filed. In the case of a merger, the nonprofit cor-
poration that is to be the surviving nonprofit corporation shall file
the copy of the agreement of merger and the officers' certificates of
approval from all the constituent nonprofit corporations.

{(b) Except as provided in Sections 6141 and 6142, and subject to
Section 5121, the merger or consolidation 1s effective upon filing the
copy of the agreement and the officers' certificates of approval.

(c) The Secretary of State may certify a copy of the agreement of
merger or consolidation separate from any officers' certificates at-
tached thereto.

Comment. Section 6140 is based on portions of Section 1103 of the
General Corporation Law. Compare former Sections 4110 and 4113, See
Sections 6111 (agreement of merger or consolidation), 6125 (officers’'
certificates of approval). As subdivision (b) makes clear, the merger
or consolidation 1s effective upon filing, subject to a delayved effec-
tive date as provided in Section 5121 and subject to the requirements of

Sections 6141 (Franchilse Tax Board certificate of satisfaction) and 6142
{notice to Attoraney General).
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0437189 § Bl4al

3§ 6141. PFranchise Tax Board certificate of satisfaction

6141, CTach disappearing noanprofit corporation which is subject to
the Bank and Corporation Tax Law shall file a certificate of satisfac-
tion of the Franchise Tax Board to the effect that all taxes imposed by
the Bank and Corporation Tax Law have been paild or secured. Until the
certificate of satisfaction 1s filed, the filing of the agreement or
merger or consolidation and the officers’ certificates of approval has
no effect.

Comment. Section 6141 is the same in substance as a portion of

Section 1103 of the General Corporaticn Law and former Sectilon 4113,

- See Sectlon 5165 ("disappearing nonprofit corporation" defined).

043/192 ¥ 6142

5 6142. Notice to Attorney General; assets held on trust or by chari-
table corporation

6142, UWhere a constituent nonprofit corporation holds assets on a
charitable trust or is organized for charitable purposes, a copy of the
proposed agreement of merger or consolidation shall be filed with the
Attorney General before the agreement is filed with the Secretary of
State or, if the agreement is filed with a delayed effective date pursu-
ant to Section 5121, before such date. An officers' certificate of such
filing with the Attorney General, where required, shall be filed with
the Secretary of State and, until such certificate is filed, the merger

or consolidation has no effect.
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5 6143

Comment. Section 6142 1s new. Uy providing for notice to the At-
torney General of the proposed merger or consolidation of a charitable
corporation or a nonprofit corporation holding sssets on charitable
trust, Sectlon 6142 seeks to provide the Attorney General with the in-
formation needed to enforce the supervisory responsibilities over chari-
table trusts., See Section [5556]; Govt. Code § 12580 et seq., (Uniform
Supervision of Trustees for Charitable Purposes Act). Where morz than
one constituent nonprofit corporation holds assets on charitable trust
or is organized for charitable purposes, Section 6142 requires only one
copy of the agreement of merger or congolidation to be filed with the
Attorney General and one certificate of filing to be filed with the Sec~

retary of State.

043/193 % 6143

§ 6143, Effect of merger

6143. Upon merger pursuant to this chapter:

{a) The separate existence of the disappearing nonprefit corpora-
tlon ceases,

{(b) The surviving nonprofit corporation succeeds, without other
transfer, to all the rights and property of each of the disappearing
nonprofit corperations,

{c) The surviving corporation is subject to all the debts and lia~
bilities of each disappearing nonprofit corporation in the same manner
as if the surviving nonprofit corporation had itself incurred them.

Comment, Section 6143 is the same in substance as subdivision (a)

of Section 1107 of the General Corporation Law and the first paragraph

of former Section 4114,
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J43/194 6 Gl44

§ 0144, Effect of consolidation

6144, Upon consolidation pursuant to this chapter:

{a) The geparate existence of each of the disappearing nonprofit
corporations ceases.

(b) The consclidated nonprofit corporation succeeds, without other
transfer, to all the trights and property of each of the disappearing
nonprofit corporations.

{c) The consolidated nonprofit corporation is subject to all the
debts and liabilities of each disappearing nonprofit corporation in the
same manner as if the consolidated nonprofit corporation had itself in-
curred them.

Comment. Section 6144 continues the substance of the filrst para-
graph of former Section 4116, It should be noted that, in the case of a

consolidation, 211 the constituent nonprofit corporations are disap~

pearing nonprofit corporatiocms.

043/195 § 6145

§ 6145, Rights of creditors and liens preserved

6145, Rights of creditors against, and liens upon the property of,
each of the disappearing nonprofit corporations are preserved unim-
paired. A lien upon the property of a disappearing nonprofit corpora-
tion 1s limited to the property affected thereby immediately prior to
the time the merger or consclidation becomes effective.

Comnent. Section 6145 1is the same in substance as subdivision (b)

of Section 1107 of the General Corporation Law and the second paragraph

of former Section 4116,
-16=-



J45f/192 3 Gl46

§ 6146, Effect on pending actions or proceedings

6146. An action or proceediug pending by or against a disappearing
nonprofit corporation may be prosecuted to judgment, which binds the
surviving or consolldated nonprofit corporation, or the surviving or
consolidated nonprofit corporation siay be proceeded against or sub-
stituted in place of such disappearing nonprofit cerporation.

Comment. Section 6146 is the same in substance as subdivision (c)

of Section 1107 of the General Corporation Law and the last paragraph of
former Section 4116.

045/193 § 6147

5 6147. FEvidentiary effect of apreement

6147. A copy of an agreement of merger or consolidation, certified
by an official having custody therecf, has the same force in evidence as
the original and, except as against the state, 1s conclusive evidence of
the performance of all conditions precedent to the merger or consolida-
tion, the existence on the effective date of the surviving or conscli-
dated nonprofit corporation, and the performance of the conditions
necessary to the adoption of any amendment to the articles of the sur-
viving nonprofit corporation contained in the agreement of merger.

Comment. Sectiom 6147 is the same 1n substance as Section 1106 of

the General Corporation Law and former Section 4115.
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405/769 § 6148

§ 6148, Lffect of recording agreement

5143. Where a merger or consolidation takes place under the laws
of this state or under the laws of a state or place providing substan-
tially that the wmaking and filing of the agreement of werger or consoli-
dation vests in the surviving or consolidated nonprofit corporation all
the real propercty of the disappearing nonprofit corporation, the filing
for record in the office of the county recorder of a county in this
state in which real property of the disappearing corporation is located
of either (1) a certificate prescribed by the Secretary of State or (2)
a copy of the agreement of merger or comsoclidation, certified hy the
Secretary of State or other authorized public official of the state or
place pursuant to the laws of which the werger or consolidation is
effected, evidences record ownership in the surviving or consolidated
nonprofit corporation of all interest of the disappearing nonprofit
corporation in the real property located in that county,

Comment. Section 6148 is the same In substance as Sectlon 1109 of

the General Corporation Law, Compare former Sectioms 4114 and 4122,
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405/770 5 6150

Article 5. iergers and Consolidations Invelving

Foreign lionproiit Corporations

3 6150, .ferger or consolidation of domestic nonprofit corporation with
forelgn nonprofit corporation

6150. The merger or consolidation of a domestic nonprofit corpo=-
ration with a foreign nonprofit corporation may be effected 1if the
foreign nonprofit corporation is authorized by the laws under which it
is formed to effect a merger or consoclidation.

Comment. Section 6150 is the same in substance as the first sen~-

tence of subdivision {a) of Section 1108 of the General Corporation Law

and the filrst paragraph of former Section 4113,

4057790 § 6151

§ 6151, Law governing surviving nonprofit corporation

6151. In the case of merger of a domestic and a foreign nonprofit
corporation, the surviving nonprofit corporation may be any one of the
constituent nonprofit corporations and continues to exlst under the laws
of the state or place of its incorporatiom.

Comment. Section 6151 is the same in substance as the second sen-

tence of subdivision (a) of Section 1108 of the General Corporation Law

and the second sentence of the second paragraph of former Section 4118,



4057461 y €152

§ 6152. Law governing consolidated nonprofit corporation

6152, 1In the case of consolidation of a domestic and a foreign
nonprofit corporation, the consolidated nonprofit corporation may be a
nonprofit corporation organized under the laws of the state or place
under which any one of the constituent nonprofit corporations is incor-
porated.

Comment. Section 6152 continues the substance of the first sen-

tence of the second paragraph of former Section 4118.

405/782 § 6153

§ 6153. Law controlling merger or comnsolidation

6153. (a) If the surviving nonprofit corporation or the consoli-
dated nonprofit corporation is to be a domestic nonprofit corporation,
the merger or consolidation proceedings with respect to such nonprofit
corporation and any disappearing domestic nonprofit corporation shall
conform to the provisions of this chapter.

{(b) If the surviving nonprofit corporation or the consolidated non-
profit corporation is to be a foreign corporation, the .erger or consol-
idation proceedings may be in accordance with the laws of the state or
place of incorporation of the surviving nomprofit corporation or of
proposed incorporation of the consolidated nonprefit corporation. The
requirements of Section{s] 6121 [and 6127] and subdivision (L) of Sec-
tion 6155 shall be satisfiled with respect to any disappearing domestic

nonprofit corporation.
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§ 6154

Comment. Section 6153 is the same in substance as subdivision (b)
of Section 1103 of the General Corporation Law and the third paragraph
of former Section 4118. Subdivision (b) makes clear that, even where
the merger or consolidation is to be governed by the law of another
state, the provisions concerning membership approval (Section 5121}[,
and dissenters' rights (Section 6127)] continue to apply to a disappear-
ing domestic nonprofit corporation, and the papers filed in the other
state must also be filed in this state pursuant to subdivision (b) of
Sectlon 6155.

Hote. Section 6127, a cross-reference section concerning dis-

senters' rights, will be drafted along with Chapter 13 (Dissenters’
Rights).

405/783 § 6154

3 6154, Filing of agreement where surviving or comsolidated domestic
nonprofit corporation: surrender of forelgn nonprofit cor-
porations' ripht to conduct intrastate activities

6154. {a) If the surviving nonprofit corporation or the consoli-
dated nonprofit corporation is te be a domestic nonprofit corporation,
the agreement of merger or consolidation and the certificate of approval
of each constituent domestic nonprofit corperation shall be filed, Ex-
cept as provided in Sections 6141l and 6142, and subject to Scction 5121,
the merger or consclidation is effective as to the domestic nonprofit
corporation upon filing.

(b} Upon such filing, a disappearing foreign nonprofit corporation
which has qualified to conduct intrastate activities surrenders such

right.
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§ 6155

Comment, Section 6154 is based on swbdivision (¢} of Section 1108
of the General Corporiiion Law and a portion of the first paragraph of
former Section 4119, Subdivision (a) mzkes clear that the Franchilse Tax
Board certificate cf satisfaction and an officers' certificate of notice

to the Attorney General mav be required. See Sections 6141 and 6142,

405/785 5 6155

§ 6155. Filing of surrender of right to conduct intrastate activi-
ties: filing of papers filed in other state

6155. If the surviving nonprofit corporation or the consolidated
nonprofit corporation is to be a foreign nonprofit corporation:

{a) A disappearing foreign nonprofit corporation which has quali-
fied to conduct intrastate activities in this state shall file a cer-
tificate of surrender of such right prescribed by Section | 1.

{b) A copy of the agreement of merger or consolidation and of the
officers' certificates of approval ov other document filed by the sur-
viving or consolidated forezign noncrofit corporation in the state or
place of its incorporation shall be filed as to a disappearing domestic
nonprofit corporation. The copy shall be certified by the public offi-~
cer having officia’ ~uvotoedy of the criginsl or, in lieu thereof, an
executed counterpart of such agreement, certificate, or other document.
Except as provided by Sections 6141 and 6142, and subject to Sectiom
5121, the merger or consolidation is effective as to the domestic non-

profit corporation upon filing.
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3 6155

Comment. Section 6155 is based on subdivision (d) of Section 1108
of the General Corporation Law and a portion of the second paragraph of
former Sectjion 4119, Subdivision f{b) makes clear that the Franchise Tax
Board certificate of satisfaction and an officers’ certificate of notice

to the Attorney General may be required. See Sections 6141 and 6142,
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