
Memorandum 76-12 

Subject, study ,36.25 - CcndemJWtion (Byroads) 

1/6/76 

the Colll!l1ssion in October 1975 gave final approval to the text of it. 

reeommendation relating to condemnation by private persona for byroads and 

utility easements. The recommendation is now ln the process of printing 

and introduction t.n the Legislature. 

The Commission has received several new cOIIIIIents on the reconaendllt:!.on. 

Exhibit I . (blue), is a letter from a private attorney supporting the recom­

mendation. The City of It>s Angeles (see Memorandum 76-14, Exhibit I' (blue» 

alao support. the recommendation. 

'!'he Metropolltan water Distrlct of Southern Callfornia (Exhibit II-· 

yellow) raiseS an issue the Commission has.mot previously focused on-whether 

preperty of a publ1c entity should be subject to condemnation for byroads and 

utlllty easements; the water district rec_lIds that publlc entity property 

be exempt. '!'he staff reCOllllllencls the oppol1te: Under the Elllinent Domaln Law, 

the use of property by a public ent1ty is more necessary than use by a private 

person (SectiOD 1240.650), hence, a private person may take the property only 

for a compatible use (Sectlon 1240.510). The statf belleves that Joint use 

of property, wherever possible, should be encouraged. The staN' would amend 

proposed Civil COde Bect~n lOOl(b) to read: 

(b) Any owner ot real property may acquire by eminent dallain 
an appurtenant easement over ,""d. property for which there is a 
great necessity to provide utility service to, or access to a 
public road from, the owner's property ••••• 

The State Office of Planning and Research (see Memoralldum 76-14, EIch1bi t 

II-·yellow) questiOns wlJether there is a need for byroad condemnation authorlty 

1p light of the COIIIIIIOn law doctrine of way of necessity. '!'he COIIIIIisslon he s 

previously studied the way of necessity doctrine and determined it was not 



really adequate for the follo~ing reasons: (1) it arises only in the limited 

situation ~here there has been a severance of two parcels by grant or parti-

tion, cutting off dcceS6 to one of the parcels; (2) it requires a showing of 

"strict necessity"; (3) the person whose property is taken receives no cozn.. 

pensation. 

The Office of Planning aDd Research dso suggests that, if condemnation 

power is granted, the reviewing legislative body that consents to the 

acquisition should be required to make a finding that consolidation of 

neighboring access roads or utility services is not feasible. The statf 

believes there is merit to the concept of making the fullest practical use 

of existing neighboring easements. The staff dees not believe that this 

concept requires codification, however, since the statute does require that 

the easeme~t which is taken shall afford the most reasonable service or access 

te the property consistent ~ith the least damage to burdened property. The 

start suggests the following language be added to the CoDment to Section 1001: 

Jjeceuse subdivision (b) requires that the easement that may be taken 
shall afford the most reasonable access consistent with the least 
damage to property, an easement acquired under this section must be 
so located as to make the maximum feasible use of neighboring exist. 
ing easements in supplying access or utility service to the preperty. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant EXecutive Secretary 
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PARkIR,.filILUkEH, KOHLMEIER. CLARK & O'HARA 

TWCNTY ... I!POU NTH ""'0011'1: 

.0. aOUTH OLIVC aT"CCT 

LOa AHOCLC., CALIP'O"NIA .OO~ 

TUCI'HOHC .a'a, ..... ' .. , 

December 10, 1975 

California Law levi.ion Committee 
Stanford Law School 
Stanford, California 94305 

. , 

CLMtD&.I ...... 
.. ft~ .... 

I 

t'Cua: ., ...... , 
COH!: .............. L .... 

Ie: IeCJODBendations lelating to (a) Cond8lllD&tion 

• 
for Byroads and Utility Easements (b) lelocation 
Assistance by Private Condemnors 

Gentlemen. 

been 
The above two r.c~ndations for legislation have 

reviewed and my comments are as followsl . , 

Ca) The proposal to restore Section 1001 to the 
Civil Code and to add Section 1245.325 to the Code of 
Civil Procedure ia a necessary step to ra.tor. to the law 
a portion of private condemnation right. which waa eliminated 
by the repeal of Section 1001. A. I recall, at that tiM the 
state Bar COmmittee on Condemnation was overwhelmingly in 
favor of retaining Section 1001 and it i. my impression that 
most attorneys in the condemnation field today ara in agreeaent. 

(b) The addition of Section 7276 to the GoverllMllt 
Code ra1ating,to relocation assistance by private condemnors 
will remedy a ,serious ami.sion in the ·law and should be 
supported through the Legislature • 

. . 
L. PRANCK 

BLJ'uDl 
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EXHIBIT II 

The Metropolitan Water District of Southern California 

Office of General Counsel December 5, 1975 

California Law Revision commission 
Stanford Law School 
Stanford, California 94305 

Attention I John B. DeMoully, BXecutive Secretary 

near Mr. DeMoullYI 

It b ;8COIIIII8Dded that propoud Section 1001 of the Civil 
Code as set forth in the commt ssion 's HlteCOIIIDendation .e1ating 
to Condemnation for By-Roads and utility Basements-, October, 
1975, be amended to reaeh 

" ••• (b) Any owner of .. ail: property may acquire by 
eminent domain an appurtenant easement over 

,,"'He Dr1)Delr~'. ~pj!~~~@;!~~ 
~ji~!~!j~~or aeross, or aebess to 
a road from, the owner' s property. 
'!'be easement that may be taken mall afford 
the IIIOst reasonable servi.;e or access to the 
property to which it is appurtenant consbtent 
with the least damage to the property burdened 
by the easement. • ••• 

Por the purpose of exercisinq the power of eminent domain 
-private property" includes property owned by a public entity. 

water v rin cun , 145 Cal. 586 (1904), 
t str t v ourt, 51 Cal. 263, (1907), 

Pa v t. pa. 213 P Supp. 248, 
A 2. 

M.ea1- is stricken because "real" property b included within 
the definition of "property· in Section 1235.70 of calif. 8tats. 
1975, ~. 1275. 

t. J 



.,' 

california Law Revision commission -2- December 5, 1975 • 

"Private" is stricken becauBe although present CCP 1240 
and old CC 1001 refer to the condemnation of "private" property. 
Chapter 1275 refers only to the condemnation of "property", and 
it would seem to be in the interest of clarity to eliminate the 
adjective "private", which adds nothing and could b. misleading 
if it were interpreted to mean only property owned by private 
parti •• , the coIitention made in Marin County water C9!!!p&PY v 
Marin County. 
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CAlIFORNIA LAW REVISION COMMISSION 
ItIiM'CIIID lAW IOIODt 
IMJIIOa CM.IC:IMrt .... 
t .. tl .,-)m 
MMt ... ~ 
JOIlItK.~ _'*­
UHAIGIICIIIIf S. ,,,.. ----! ...... -<-_.-
DCNU4 L ItMIrCIH. .. _.­
GIOIOI ...... 6 .. 

October 11, 1915 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of c.Jifomm and 
THE LEcISLATURE OF <:AUFORNI .... 

• The California Law Reviaion Commission was directed by Resolution 
Chapter 130 of the Statutes of 1965 to study and make recommendation. 
relatina to condemnation law and procedure. The C01IIIIIission haa pre-

• vioualy .ubaitted recollllUlndstion8 concerning var.ioua aspecta of condem­
nation law and procedure, including the recently enacted Eminent Domain 
Law (Cal. Stat •• 1975, Ch. 1275). The Commi~sion aubmit. herewith a 
recommendation dealing with another aspect of it •• tudy--condemnation 
for byroads and utility easement8. 

Respectfully submitted, 
MARC SANDSTROM 
Chairman 



'~OlItIENDATION 

relatinfl to 

CONDEI,INATIOi; FOR BYROADS AND U'rILITY E.ASEI>lENTS 

The 1975 Legislature, on recommendation of the California Law ke­

vision Commission,l sbolished private condemnation authority2 except for 
3 

cond_tion by public util1tieslll1d five typElS of crJ8.si-piJ&lic euUt1ee­
nonprofit hospitals,4 nonprofit educstionsl institutions of collegiate 

5 6 7 grsde, nonprofit cemeteries, certain nonprofit housing corporations, 

aad Dutual water companies. <I 

Thi. recommendation is concerned with private condemnation to 

provide appurtenant easements necessary for access or utility service to 

property of the condemnor. Prior to 1975, the law permitted private 

1. leco.mendstion Propolina!h! Eminent Domain ~ 1635-1636 (1974), 
reprinted in 12 Cal. L. Reviaion Common )~portl 1635-1636 (1974). 

2. Foner Civil Code Section 1001, which authorized cond_tion by 
private persona, waa repeeled by Cal. Stata. 1975, Ch. 1240, ~ 1. 
It provided: 

1001. Any person may, without further legislative action, 
acquire private property for sny use apecified in Section 1238 
of the Code of Civil Procedure either by consent of the owner 
or by proceedings had under the provisions of Title VII, Part 
III, of the Code of Civil Procedure; and any person seeking to 
acquire property for any of the uaea mentioned in auch Title 
is "an agent of the State," or a "person in charge of luch 
u.e, I, within the meaning of thoae tel'll8 as ueed in auch Title. 
Thil section aha II be in force froD and after the fourth day 
of April, eighteen hundred and seventy-two. 

3. Pub. Util. Code 'h 610-624 (C41.Statli. 1<J75 , Ch. 1240, ~ &5). 

4. Health & Saf. Code i 1260 (Cal. Stats. 1975, Ch. 1240, ~ 43). 

5. Educ. Code: 30051 (Cal. Stats. 1975, Ch. 1240, ~ 14). 

6. Health & $af. Code S 3501 (Cal. Stat •• 1975, Cn. 1240, I 45). 

7. Health & Saf. Code ~§ 34874, 35167 (Cal. Stats. 1975, Ch. 1240, 
§ 55). 

~. Pub. Util. Code § 2729 (Cal. Stats. 1975, Ch. 1240, ~ 68). 
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persoris to condemn appurtenant easements for access and utility service 
·9 

purposes. This authority served the function of opening what would 

otherwise ~e Jandlocked property to enable its ruost beneficial use. As 

a practical matter, land to which utility service cannot be ext~ded or 

that is cut off from access to public roads cannot be developed: 

The need for ~rivate condemnation for byroads and utility ea.e.ent. 

is unrelieved by the ability of public entities to condemn for such 

easemenes on behalf of private persolls. ~lany local public entities and 

public utilities are reluctant or unwilling to institute such proceed­

ings even though the benefited person offers and is willing to bear the 

cost of acquiring and maintaini:!g the easement. 

For these reasons, the Law <evision Commission recommends that 

private peraons be suthorized to conJemn appurtenant easements for 

byroads and utility service, subject to the following limitationl de­

signed to prevent abuae of the condeunation power: 

(1) The law prior to 197> limited the i¥ierest in property that a 

private condemnor could t.ak.a «t en ea .. ment; s;h1a l.iIIU.ta.tJ.on should be 

perpetuated. 

(2) The private coude"""", 8hould be required to ahow a "great 

necenity" for the taking of the eas_nt by eminent dOlll&in. fib 
standard ia ~naistent with the holding of Linggi ~ Garovotti. requir­

ing a stroaaer lhowing of necesiity for eandemnation by a private persOft 

than if the condemnor were a public or quasi-public entity .• 

9. Condemnation for byroads waa authorized ~y Civil Code Section 1001 
and Code of Civil 'rocedure Section 1238(4), (6). See also Sherman 
v. Buiek, 32 Cal. 241 (1867)(taking for byroad proper where road 
was open to public). Condemnation for utility conneetiona was 
authorized by Civil Code Section 1001 and Code of Civil Procedure 
Section 1238, aubdiviaions 3-4 (uater and drainage), 7 (telephone), 
d (Iewerage), 12-13 (electricity), 17 (eal). See Linggi ~~­
votti, 45 cal.2d 20, 286 P.2d 15 (195S) (apartmeat owner may con­
demn a»purtenant aeuerage ... ement UDder authority of Civil Code 
Section 1001 and Code of Civil Procedure Section 1238(a». 

The authorizing atatutel were repealed in 1915. Cal. Stats. 
1975, Ch. 1240, vi; Cal. State. 197>, Ch. 127>, § t. 

10. The coldDon law doctrine of ",'ay of necessity" affords only liPlited 
relief to the landlocked property owner. See 3 B. Witkin, Summary 
.2! CaUfornia Law, Real Pz:operty ~ 363 (ad! edt 1913). 

11. Former Code eiv, Proc. ~ 1239. 

12. 45 Cal.2d 2~ 2aG P.2d 1~ (19S5). 
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(3) there should be a requirenent that the easeLlent be located tn 

such a manner as to afford the most reasonable service or access to the 

property of the condemnor consistent with the least damage to the prop­

erty burdened by the easement. ~is requirement is com~arable to that 

imposed on public and quasi-public entities that the location of their 

projects be compatible with the greatest public good snd the least 

private injury.I3 

(4) The condemnation right should be subject to consent of the 

governiug oodies of affected cities and counties in the same msnner and 

to the same extent as condemnation by quasi-public condemnors. 14 

(5) nle consent of the local public entities should not have a 

conclusive effect in the eminent domain proceeding. Tna private con­

demnor should be required to prove the propriety of the acquisition if 

the taking is challenged in court. Tnis continues existing law which 

place. the burden of proof of necessity on the private condemnor. IS 

The Commia.ion's recommendstions would be effectuated by enactaent 

of the following measure: 

An act to add Section 1001 to the Civil Code and to sdd Section 

1245.325 to the Code of Civil Procedure, relating to eminent domain. 

The people of the State of California do ensct se follows: 

Civil Code Section 1001 (added) 

SECTIOIi 1. Section 1001 is added to the Civil Code, to read: 

13. Code Civ. l'roc. ~ 1240.030(b). 

14. Code Civ. Proc. ~§ 1245.310-1245.390. 

IS. Code Civ. Proc. ~~ 1240,u30 (burden of proof on condemnor) and 
1245.250 (resolution of public entity conclusive on issues of 
necessity) • 
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1001. <a) As used in this section, "utility service" neans water, 

ilas, electric, drainage, sewer, or telephone service. 

(b) AllY owner of real property may acquire by eminent domain an 

~ppurtenant easement over private property for which there is a great 

neceasity to provide utility service to, or access to a public road 

froa, tile Otlner' s property. The easement that rnay be taken shall afford 

the most reasonable service or access to tne property to which it 1s ap-

purtenant consistent with the least damage to the property burdened by 

the easement. 

(c) This section shall not be utilized for the acquisition of a 

private or farm crossing over a railroad track. The exclusive method of 

acquiring such a private or farm crossing is that provided in Section 

7537 of the Public Utilities Code. 

Comment. Section 1001 is added to provide the right of eminent 

domain to private persons for the limited purposes of establishing 

byroads and making utility connections. Compare Code Civ. Proc. § 1240.350 

(substitute condemnation by public entitiea to provide utility service 

or access to public road). This restores authority found under former 

Section 1001 (repealed Cal. Stata. 1975, eb. 1240, ~ 1). See also ~­

~~ Huick, 32 Cal. 241 (1867)(condemnation for byroad proper where 

road open to public use of persons who may have occasion to trsvel it). 

nle exercise of eminent domain authority under Section 1001 is subject 

to consent of the sppropriate local public entities under Code of Civil 

Procedure Sections 1245.310-1245.390 to the same extent as quasi-public 

condemnors. See Code Civ. Proc. ~ 1245.325. 

Condemnation under this section T<lUSt comply with the provisions of 

the ~minent Domain Law. See Code Civ. Proc. ~ 1230.020 (lsw governing 

exercise of eminent domain power). Under the Eminent Domain Law, there 

blUst be "public necessity" for the acquisition (Code eiv. Proc. :; 1240.030), 

and any necessary interest in vroperty may be acquired (Code Civ. Proc. 

t 1240.110); under Section 1001, however, there must be "great neces-

sity" for the acquisition and only an easement may be acquired. See 
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,.llso Linggi ~ Garovotti. 45 Ca1.2d 20, 236 F.2d 15 (l955)(condemnation 

by private person for sewer connection a public use. but a "stronger 

showing" of necessity required than if plaintiff nere a public or quasi­

public entity). It should be noted that the condemnor must pay compen­

sation for the easement taken and for damage to the property from which 

it is taken. See Code eiv. i'roc •• ~ 1263.010-1263.620. 

Code of Civil Procedure Section 1245.325 (added) 

SEC. 2. Section 1245.325 is added to the Code of Civil Procedure, 

to read: 

1245.325. W.lere an owner of real property seeks to acquire by 

eminent domain an appurtenant easement over private property pursusnt to 

Section 1001 of the Civil Code: 

<a) The person seeking to exerciae the power of eminent domain 

shall be deeMed to be a "quasi-public entity'· for the purposes of this 

article. 

(b) Notwithstanding subdivision <c) of Section 1245.340. the reao-

lution required by this article shall contain a declaration £hat the 

legisla£ive body bas found and determined each of the fallowing: 

(1) There is a great necessity for the takinr,. 

(2) The location of the easement affords the "~st reasonable ser-

vice or access to the property to which it is appurtenant consistent 

with the least damage to the burdened property. 

(3) The hardship to the owner of the appurtenant property. if the 

taking is not permitted, outweighs any hardship to the owner of the bur-

dcned property. 

Comment. Subidivision (a) of Section 1245.325 ,nakes clear that ac­

quisitions pursuant to Civil Code Section 1001 are subject to the re­

quirements of this article. Subdivision (b) replaces the findings 

required in Section 1245. 340(c) ';lith findings necessitated by the spe­

cial provisions of Civil Code Section 1001(b}. 
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