#36.25 1/6/76
Memorandum 76-12

Subject: Study 36.25 = Condemnation (Byroads)

The Comuiasion in October 1975 gave final approval to the text of its
recommendation relating to condemmation by private persons for byroads and
utility easements, The recommendation is now in the process of printing
and introduction in the Leglslature.

The Commission has recelved severasl new comments on the recommendatien.
Exhibit I . (blue) 1s a letter from a private attorney supporting the recom=
mendation. The City of los Angeles (see Memorandum 76-14, Exhibit I' (blue))
also supports the recommendation.

The Metropelitan Water District of Southern California {Exhibit II--
yellow) raises an issue the Commission hasanot previously focused on=--whether
property of a public entity should be subject to condemnation for byroads and
utility easements; the water district recommends that public entity property
be exempt. The staff recomuends the oppoaite: Under the Bminent Domein Lav,
the use of property by & public entity i1s more necessary than use by a private
person {Section 12k0.650), hence, a private person may tkhke the property only
for a compatible use (Section 1240.510). The staff believes that joint use
of property, wherever possible, should be encouraged. The staff would emend
proposed Civil Code BSection 1001(b) to read:

{b) Any owner of real property may acquire by eminent domain

an appurtenant easement over private property for which there is a

great neceseity to provide utility service to, or zccess to a

public road from, the owner's property. . . . »

The State Office of Planning and Research (see Memorandum T6-1l4, Exhibit
Il-=-yellow) questions whether there is a need for byroed condemnatien authority
in light of the coemon law doctrine of way of necessity. The Commission has
previously studied the way of necessity doctrine and determined it was not
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really adegquate for the following reaseons: (1) it arises only in the limited
sltuation where there has been a severance of two parcels by grant or parti-
tion, cutting off access to one of the parcels; {2) it reguires a showing of
"strict necessity"; (3) the person whose property is taken receives no come
pensation,

The Office of Planning and Research also suggests that, 1f econdemnation
power 1s granted, the reviewing legislative bedy that consents to the
acquisition should be required to make a finding that conselidatien of
nelghbering access reads er utility services is not feasible., The staff
believes there is merit to the concept of making the fullest practical use
of existing nelghboring essements, The staff dees not believe that this
concept requires codificatien, hewever, since the statute does require that
the easement which is taken shall afford the most reasonable service or access
te the property censistent with the least damage to burdened property. The
staff suggests the following language be added to the Comment to Sectien 1001:

Because subdivision (b) requires that the easement that may be taken

shall afford the most reasonable access censlstent with the least

damage to property, an easement acguired under this sectien must be

30 located as 40 make the maximum feasible use of nelghboring existe
ing essements in supplyingz access or utility service to the preperty,

Respectfully submitted,

Rathaniel Sterling
Assistant Executive Secretary
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‘EXHIBIT I |
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- gld - TELEPHONE (23} BR4-(48) CODE:RARKERMILL LB AT

 ATRERT aARER ' December 10, 1975

WILLIAM M. EMER
ROGER M. LUSTREAS
HOWARD W. FDSS
THOMNASR P, LAFFEY
DONALD M. RORERTD

- CARVE MA

AONALE 8. nﬂmi

M. VANCE WIRBENI
KENNETH J. FLORENDE

| California Law Revision Committee
| Stanford Law School
. Stanford, California 94305

B Re: Recommendations Relating to (a) Condemnation
« for Byroads and Utility Easements (b} Relocation
. . Assistance by Private Condemnors -

Gantlemen:

The ahave two recommendations for legislation have
besen reviewed and my comments are as follows:

. (a) The proposal to restore Section 1001 to the
Civil Code and to add Section 1245.325 to the Code of
Civil Prooefure is a necessary step io restore to the law

~ a portion of private condemnation rights which was eliminated
by the repeal of Bection 1001. As I recall, at that time the
State Bar Committee on Condemnation was overwhelmingly in
favor of retaining Section 1001 and it is my impression that

- most attorneys in the condemnation field today are in agreement.

(b} The addition of Section 7276 to the Government
Code relating to relocation assistance by private condemnors
will remedy a serious omission in the law and should be
supported through the Legislature.
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.. Memorandum 76-12
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EXHIBIT I1

The Metropohtan Water District of Southern California

Office of General Counsel _ December 5, 1975

California lLaw Revision Commission
Stanford Law School
Stanford, California 94305

Attention: John H. DeMoully, Executive Secretary
Dear Mr. DeMoully:

It is recommended that proposed Section 1001 of the Civil
Code ap set forth in the Commission's “Recommendation Relating
to Condemnation for By-Roads and Utility Easements®, October,
1975, be amended to read:

?aee (b} nnI owner of »eal property may acquire by
ent domain an appurtenant easement over

priv;ggcprnpzith exceptin 1:§‘t owned gz

ent as dsfin gggtfgg 35,90
of %Ee coEE-EE!E vi% Procedure, to provide
utillty service to, or across, or actess to

a public road from, the owner's property.

The easement that may be taken shall afford
the most reasonable service or access to the
property to which it is appurtenant consistent
with the least dnmage to the property burdened
by the easement. ..."

For the purpose of exerciping the power of eminent domain
privata property" includea praperty owned by & public entity.
, A : rin . 145 cal. 586 (1904},

"Real” is stricken because “real" property is included within
the definition of "property" in Section 1235.70 of Calif, Stats.
1975, ch. 1275.
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California ILaw Revision Commiesion ~-é~ - December 5, 19?5‘;

“private” is stricken becaues although present CCP 1240
and old CC 1001 refer to the condemnation of "private™ property,
Chapter 1275 refers only to the condemnation of "property*, and
it would seem to be in the interest of clarity to eliminate the
adjective "private”, which adds nothing and could be misleading
if it were interpreted to memn only property owned by private

parties, the contention made in Marin County Water Company v
Marin County.

very truly yours,

General Counsel
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FIATE OF CApcm, G G, WDV O, Govmner
== o

CALIFORNIA LAW REVISION COMMISSION

Cctober 11, 1975

To: THE HONORABLE EDMUND G. BROWN JR.
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Reviston Commigeion was directed by Resolution
Chapter 130 of the Statutes of 1965 to study and make recommendations
relacing to condemnatfon law and procedure. The Commission hae pre-
viously submitted recommendations concerning varioua aspects of condem-
nation law and procedure, including the recently enacted Eminent Domain
Law (Cal. Stats. 1975, Ch. 1275). The Commigsion gubmits herewith a
recommendation dealing with another aspect of its study--condemnation
for byroads and utility eagements.

Respectfully submitted,
MARC SANDSTROM
Chairman



AECOIMENDATTON

relating to
CONDEtINATIC:, FOR BYROADS AND UTILITY EASEMENTS

The 1975 Lepislature, on recommendation of the California Law Ke-
vision Gommission,l abolished pr;vate.condemnation authority2 except for
condemnation by public utilities .and five types of quesi-pubilic entitica~—
nonprefit hospitals, nonprofit educational institutions of collegiate
g,rade,5 nonprofit cemateries,6 certain nonprofit housing corpotations,T
and mutuyal water conpanies.d

This recomaendation is concerned with private condemnation to
provide appurtenant easements necessary for access or utility service to
property of the condemnor. Prior to 1975, the law permitted private

1. Recommendation Proposing the Eminent Domain Law 1635-1636 (1974),
repriated in 12 Cal, L. Revision Comn'n Reporte 1635-1636 (1974).

2. Former Civil Code Section 1001, which authorized condemnation by
private persons, was rapealed by Cal. Stats. 1975, Ch. 1240, S 1.
It provided:

1301, Any person may, without further legislative action,
acquire private property for any use specified in Section 1238
of the Code of Civil Procedure either by consent of the owner
or by proceedings had under the provisions of Title VII, Part
111, of the Code of Civil Procedure; and any person seeking to
acquire property for any of the uses mentioned in such Title
is “an agent of the State,” or a "person ia charge of such
use,” within the meaning of those terms as used i{n such Title.
Tnia section shall be in force from and after the fourth day
of April, eighteen hundred and seventy~two,

3. Pub. UEil. Code ¢y 610-624 (Cal.Stats. 1973, Ch, 1240, 7 65).
4. Health & Saf. Code § 1260 (Cal. Stats. 1975, Ch. 1240, § 43).
3. Educ, Code © 30051 (Cal. Stats, 1975, Ch. 1240, 5 14).

6. Realth & Saf. Code § 3501 (Cal. Stats. 1973, Ch. 1240, § 45).

7. Health & Saf. Code 3§ 34874, 35167 (Cal, State., 1975, Ch., 1240,
§ 53).

&, Pub, Util. Code § 2729 {Cal. Stats. 1975, Ch, 1240, 3 63).



persons to condemn appurtenant easements for access and utility service
purpoaeé. This authority served the function of opening wiat would
otherwise be landlocked property to enable its most beneficial use, As
a practical matter, land to which utility service cannot be extiaped or
that 18 cut off from access to public roads cannot be developed.

The need for private condemnation for byrcads and utility easements
is unrelieved by the ability of public entities to condemm for such
easements on behalf of private persons. .lany local public entities and
public uvtilities are reluctant or uawilling to Institute such proceed-
ings even though the benefited person offers and is willing to bear the
cost of acquiring and maintaining the easewent,

For these reasons, the Law “evision Commission recommends that
private persons be authorized to condemm appurtenant easements for
byroads and utility service, subject to the following limitatioens de-
nigned to prevent abuse of the condeunation power:

(1) The law prior to i975 limited the inierest in property that a
private condemnor could taks to an easement;  this limitation should be
perpetuated.

(2} The private copdesmay should be required to show a "great
necessity” for the taking of the easement by eminent domain, Igis
standard is consistent with the holding of Linggi v. Garovotti  requir-
ing a atronger showing of neéessity for condemnation by a private person
than 1f the condemnor were a public or quasi-public entity.

9. Condemnaticn for byrcads was authorized by Civil Code Section 1001
and Code of Civil Procedure Section 1238(4), (6). See also Sherman
v. Bulek, 32 Cal. 241 (1867)(taking for byroad proper where road
was open to public), Condermation for utility connections was
authorized by Civil Code Sec¢tion 1001 and Code of Civil Procedure
Section 1238, subdivisions 3-4 (water and drainage), 7 (telephonc).
¢ (sewerage), 12-13 (electricity), 17 (gas). See Linggl v, Garo-
votti, 43 Cal.2d 20, 286 P.2d 15 (1955) (apartmeat owner may con-
demn appurtenant sewerage gasement under authority of Civil Code
Section 1001 and Code of Civil Procedure Section 1238(3)).

The authorizing statutes were repealed in 1975. Cal. Stats.
1975, Ch. 1240, § 1; Cal. Stats. 1975, Ch, 1275, § 1,

10, The contnon law doctrine of "rray of necessity” affords only limited
relief to the landlocked property owner. See 3 B, Witkin, Summary
of California Law, Real Property § 363 (&th ed. 1973).

11, Former Code Civ, Proc. » 1239.
12, 45 Cal.2d 20, 236 P24 15 (1955),
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{3) There should be a requirement that the easenent be located 1in
such a manner as to afford the most reasonable service or access to the
broperty of the condemnor consistent with the least damege to the prop-
erty burdened by the easement. This requirement is comparable to that
imposed on public and quasi-public entities that the location of their
projects be compatible with the greatest public good and the least
private 1njury.13

{4) The condemnation right should be subject to consent of the
governiug bodles of affected cities and counties in the same manner and
to the same extent as condemnation by quasi-public condemnors.14

(5) The consent of the local public entities should not have a
conclusive effect in the eminent domain proceeding. The private con-
demnor should be required to prove the propriety of the acquisition if
the taking is challenged in court., This contlinues existing law which

places the burden of proof of necessity on the private condemnor.l5

The Cammiunioq's recommendations wauld be effectuated by enactment

of the fqllowing measure:
An act to add Section 1001 to the Civil Code and to add Sectiom

12&5,325 to the Code of Civil Procedure, relating to eminent domain,

The people of the State of California do enact as follows:

Civil Code Section 10J1 (added)

SECTION 1. Section 1001 is added to the Civil Code, to read:

13, Code Civ. Yroc. § 1240.030(b).
14. Code Civ. Proc. £§ 1245.310-1245.390.

15. Code Civ. Proc. %35 1240,030 (burden of proof on condemmor) and
1245.250 (resolution of public entity conclusive on issues of
necessity).



1001; (a) As used in this section, “utility service" neans water,
Zas, electric, drainage, sewer, or telephone service.

{b) Any owaner of real property may acquire by eminent domain an
Appurtenant easement over private property for which chere 1s a great
necessity to provide utility service to, or access to a public road
from, the owner's property. The easement that may be taken shall afford
the ﬁost reasonable service or access to tne property to which it is ap-
pﬁrtenant consistent with the least damapge to the property burdened by
the easement.

(c) This section shall not be utilized for the acquisition of a
private or farm crossing over a railroad track. The exclusive method of
acquifing gsuch a private or farm crossing is that provided in Section
7537 of the Public Utilities Code.

Comment., Section 100l is added to provide the right of eminent
domain to private persoms for the limited purposes of establishing
byroads and waking utility connections. Compare Code Civ. Proc. § 1240,350
(substitute condemnation by public entities to provide utility service
or access to public road). Thils restores authority found under former
Section 100l (repealed Cal. Stats. 1975, Ch. 1240, : 1). See also Sher-
man v, Buick, 32 Cal. 241 (1367){(condemnation for byrcad proper where

road open to public use of persons who may have occasion to travel it).
The exercise of eminent domain authority under Section 1001 1s subject
to congent of the appropriate local public entities under Code of Civil
Procedure Sections 1245.310-1245.390 to the same extent as quasi-public
condemnors., See Code Civ. Proc. % 1245,325.

Condemnation under this section must comply with the provisions of
the Eminent Domain Law, See Code Civ, Proc. 3 1230.020 {law governing
exercise of eminent domain power). Under the Eminent Domain Law, there
wust be "public necessity" for the acquisition (Code Civ. Proec. i 1240.030),
and any necessary interest in property may be acquired (Code Civ. Proc.
£ 1240,110); under Section 1001, however, there must be ''great neces-

sity" for the acquisition and only an easement may be acquired. See
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4lso Linggi v. Garovottl, 45 Cal.2d 20, 236 P.2d 15 (1955)(condemnation
by private person for sewer connection a public use, but a "stronger
showing" of necessity required than if plaintiff were a public or quasi-
public entity). It should be noted that the condermor must pay compen=-
sation for the easemeat taken and for damage to the property from which
it is taken., Sce Code Civ. Proc. .§ 1263,010-1263.620,

Code of Civil Procedure Section 1245.325 (sdded)

SEC. 2. Section 1245.325 1e added to the Code of Civil Procedure,
to read:

1245,325, Waere an owner of real property seeks to acquire by
eminent domain an appurtenant easement over private property pursuant to
Section 1001 of the Civil Code: |

{a) The person seeking to exercise the power of eminent domain
shall be deened to be a "quasi-public entity" for the purposes of this
article,

{b) Hotwithstanding subdivisfon {(c) of Sectiom 1245.340, the reso-
lotion required by this article shall contain a declaration that the
legislative body has found and detarmined each of the fallowing:

(1) There is a great necessity for the faking.

(2) The location of the easement affords the most reasonable ser~
vice or access to the property to which it is appurtenant consistent
with the least damage to the burdened property.

{3) The hardship to the owner of the appurtenant property, if the
taking is not permitted, outweighs any hardship to the gwuner of the bur-

dened property.

Comment. Subidivision (a) of Section 1245.325 inakes clear that ac-
quisitions pursuant to Civil ode Section 100l are subject to the re-
quirements of this article. Subdivision (b) replaces the findings
required in Section 1245.340{c) with findings necessitated by the spe~-
cial provislons of Civil Code Section 1001(b)}.
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