#65.70 11/12/75
Memorandum 76-2

Subject: Study 65.70 - Inverse (ondemnation {Claims Presentation Requirement)

At the lovember 1975 meeting, the Commission declided not to consider the
materlal presented by its consultant, Professor Gideon Kanner, because the
material arrived too late for some membters of the Commission to read it prior
to the meetlng and because there was a general feeling that the study should be
broader than merely the claims presentation requirement. The Commission directed
the staff to discuss with Frofessor Kanner whether he would be interested in
undertaking a broader study.

I discussed this matter with Professor Kanner. He suggested that the Com-
mission should consider the material that he presented just prior to the November
meeting at its Janvary meeting. This materlal is attached to this memorandum.

At the January meeting, if the Commission decides that a broader study 1s needed,
the scope of the study can be determined and the Commlission can determine what
priority such a study should be given. Professor Kamner has indicated that he
will be present at the meeting when this matter is discussed.

The Commission will be interested in reading the recent declsion of the
Supreme Court of the State of Washington, holding that state's clalms statute

unconstitutional {attached as Exhibit I).

Respectfully submitted,

John H. DeMoully
Executlve Secretary



SOMMENDAT TON ERELATING 70 REPEAL

OF CLAIMS STATUTE REQUIREMENT IN

INVERSE CONDIHMNATION (ASES.

It is recommended that the following statute be

enacted:

Gov't. Code § _ . = No claim need be presented
cagainst a public entity_under Part 3 {commencing

with Section 900) of Division 3.6 of Title 1 of

the Government Code as a prereéuisite to commencement

or maintenance of an action brought pursuant to

Article 1, §1% of the California Constitution.

Although rcase law indicatoes that the clalms statute
. W s — . _ . . 1
requirement is epplicable to inverss condemnation actions,=

the decided cases have not explored certain gotentiall

. , . . 2/
troublesome constitutional 1ssues.~/ Moreover, there are

nragmatic difficulities inherent in the application of the
claims statute reguirement to inverse condemnation litigation
which militate in favor of elimination of the claims_require«
mEnt in that context.

The nature of inverse condemnation cases that are :

usually litigated, is gencrally such that great difficultics



arizse in determining when the cause of action has accrued

statute. The
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50 as Lo i:iggar‘the running of
California éupﬁeme Court has teken the position that even
though a cause of awctioen in inverse condemnatlon may accrue
when the obiectionable governmentsl activity commenees an
infliction of damage on the affected properiy, nonetheless,
the cwner may defer th; Filing of hig claim to 2 time more

3/

than one yvear Irom the scerual of the first item of damage.=

The policy basis for this rule is this is beneficial

not only to the owner whno may be uncertain as to when his

&/

cause of action accrued,—

hut also to the government, in

L . Y [LRF~SC R | - PR usf
the sense that by the Cime a "final account may be struck"=
the damage has fully accrued, thereby letting the government
know what potential expenss it faces. It is alsco useful to
society at large by eliminating the need for piecemeal
litigation that weuld be necessary (o adiudicate each additional
increment of damage as it accrucg more than a year after

i

the commencenent of the damsging governmenial action.

The problem areas may ke subdivided inte three
categories: (a) whére the government seizes privately owned
land in order to devote it to some governmental purpcse,

(b) where the government constructs a puablic impro?cment on
its own.land, that becomes the cause of damage'tﬁ nearby

private properity, but the actual damayge does not occur until

sometime after the completion of the construction, and



&l

{c} where the "teking® of “damacing” -omes abhout by a
continudous and gradual proces: of governmental interference
with private land uze.-

Even in the first gategory, whicsh at first blush

might seem to be the simplesi one, complexities arise. The

[

.

governmental entities have argued, nob without logie, that
in such vases th2 mere seizure of land in gquestion shwuld
serve as noctice to the owner that a “"taking" hags occured,
thereby putting the burden on the owner to file a claim within,
one year of the physical seizure (or at least his awareness

- of the seizure). However, the Eupreme Court rejected that .

r

argument in the Pierpont Inn case, pointing out that the

seizure alone may not be indicative of the measure of damages
suffered by the owner, in that the damage may continue developing
as the public project is completed on the seized land. Accord-

ingly, held the court in Pilesrpent Inn, the owiper may await the

completion of the project and a stablization of his damages
before the time in wizich to file a elaim starts running.

As for the second situation, the latest and most
definitive statement from the Supreme Court is contained in
the Mehl case.z/ Thera, land was formally taken for a freeway
(in a judicial condemnation proceeding) and the freeway con-
structed. However, the freeway construction altered drainagé

, f
patterns in the area, thereby setting the stage for damaging

the remaining land whenever the next heavy raln came. The



next heavy rain ocame Sﬁ?wrﬁi‘fﬂ&fﬁ ~ater and the damage
ocourred,  When the owney hrotgat an inversa condemantioﬂ
action seeking Lo recover for such damage, he was met with
the argumenﬁ that the damacge &ciually accrited at the time
the State buili the freeway and thercfore the owner's claim
was foo late. The Supreme Court rejected thay argument by
Fointing out that a cleim is not tardy where it is filed
within cne year of the time when the occourrence of damage
would be perceptible to the reasornable man. Thus, even in
the first and second category, the claim f£iling réquirement
gives rise to complegities and generates sterile but expensive
litigation over timeliness of claim filing.

In the third situvation, the difficulties in ascer-
taining when to file the olaim, become literslly insurmountable.
The problem has its roots in the judicial accommodation to

g/

the interests of the public entities in Klcpping -~ and Selbi.gf
Thesehcases indicate that a cause of action in inverse con-
demnation cannot accrue for a mere filing of a general plan

or a mere announcement of a future intent to condemn. This
rule is manifestly sound as it encouradges legitimate and épen
-public pianning functions. Nevertheless, the beneficial
purpose of the rule exacts a high price in terms of pre- -
dictabilityi Recall that in Klopping the Supreme Court
established a sort of a legal continuum that begins with a

0/

. . . 1
"mere" announcenent which is not actionable.>-= rom there
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we progress Lo oa level of whot €he Courd Lermed "slight

13

incidental loss® which still goes vncompensated ns far as
the owner 1s voncernad, becsise additional “ime 15 necessary

to facilitate the puklic planning Junction.>= LDoyond this

unreasonable conduct? oives rise to a2 coostituiional "damaging"

Yooy a "taking® of somc iaterest, svch as loss of rents),
i.e., 2 situvation where bae ocwney hax sgffered a componsable

luss but the decgress of Incerforence with his land has not
risen to the level of a de faclte taking of the fee éwnership.lgf
_8till further down the line, .if the deyree of governmental
interfefenca becones wmore severe, the situation ripens into
a QE facto taking of the owher’s entire intmrestuiéf

The obvicus c¢ifficuity with this progression -
notwithstanding its theovetvical sopeal - 1g that it results
in a sort of a large grey area in which it becones extremely
.difficult to know whon & cause of action in inverse condemnation
has accrued. The difficulty is csubstantial for skiiled lawyers;
it is insurmpuntable for‘lay pra?erty OWNeYrs.

The ownexr who has suffered this type of damage,
is placed in an extremely difficult situvation in tryiﬁg to
ascertaln whether his damage is of the "slight incidental =
loss" which goes without compensation, or whether he has

crossed a line into the “damaging® area. If he tries toc play

it safe from the point of wview of the claims statute, and files

Lt
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the claim early, he can expect to be net with governmental

arguments of orematurit
o

b

ti.e., thabt the level of the damages
sufferec, if any. is not so high as tc rvis:. to the level

f & “"damaging® and is 5uil) within +he "slight incidental

c

lozs" area). If, on the cither hand, the owner wants to play

it safe frowm the noint of view 2f alloging and proving

ft

demonstrably sufficient intcxference and damages to gualify

for at least a constituticrnal "damaging', then he may find
himself confronting the argumentc that he waited too long and
that the action he wishes to puréue is now barred by the
claims statute. As will be demonstrated below this concern |
is not an academic one and in several recent cases the Courts
of Appeal have generated a climate in which this difficulty
has risen to alarming proportions. |

Regrettably, three of the foﬁr pertinent cases have
been certified for non-publication by the Courts of Appeal.
EgverihulESs, without getting emb{oilcd into the jurisprudential

debate as to whether or not, and if so to what extent, these

1/

cases constitute precedential authority,£~ it 1s evident

that if lawyers could persuade the courts to make these rulings
in those case, they can surely do so again in other éases,

and the unpublished status of the pertinent opiniops_notwith—
standing, they do provide a fascinating insight into thé

problem.iﬁ/ They also demonstrate the encormous time, effort,

energy and expense being expended by both owners and



governmental ontities, as well os The courts, on the guestion

of whether the clazim wag timely fijed.

There the owners brought an Lsetion agninst the State under

the Klapping theory, alleuing that a freeway route had been

d
£
s
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laid out over theoeir Land feor zo oo crigd of time as to

gmount to the “unreasonable celay® declared by Klopping to

be acticnable. When the case went to Trial, the State made

a motion for judgment on the pleadings arguing in part that
the owner's claim had not been timely filed. The‘trial judge
was sufficiently concerned about this issue that he apparently,
requireé the owner to explain the situation. The opinion
indicétes that the owner made what is termed an "offer of
proof”" concerning the State's liability. Apparently the
~trial judge was dissatisfied with the "offer of proof" and
rendered judgment on the pleaﬁingé for the State on the ground
that the action was tardy. The Court of Appeal reversed,
holding that {1} the trial judge erred in deciding a motion
for judgment on the pleadings on a basis other than the four
corners of the éttacked pieading {i.e., in considering the
"affer of procf"l, énd {2) any issue concerning the timeliness
of the filing of the claim would be resolved the same way
that issues concerning the running of the statute of limitations
are resolved in general litigation, i.e. by a jury trial. The

opinion is guite explicit on this point and does not leave



any romt for inlarprostanzon.so-

v. Rovrnwarser,—' a direct condemnnciion case. The facis

were as follows: The owners sought their and in 1861, and
in 1868 hired an ongineer L0 plan & subdivision., 2t that
time he informed the owners that the State was planning a

freeway through their larnd. The enginesr waz instructed
to proceed with the plaps. In 1370 the owners emploved
another engineer who preparod t

a subdivision and arranged with & contractor who was working
on the freeway, to deposit excess dirt from the freeway on |
the Kornwasser property according to those plans. The second
enginee% also contacted the State and obtained drawings of

the proposed freeway route. In June 1373, he again contacted

the State and was given newer, revised plans. During 1968

i

through 1974 the State’s plans ecwlled for commencement of

freewsy construction in 1974 and its completion in 1878,

In 15;?2f the owners Tiled a subdivision map which
was incomplete and was eveniually rejested by the City.

Tnn the meantime, the owners centacted the State and

inguired whether the State would buy the rigdht of way across

376, th

(i

owners wrote to the State asking

et

thelr land. In
that a purchase bhe made under the hardship acguisition procedura.
One and onc half vears later - i.e., in 1972 - the State made

two offers, but theyv were refused. in 1973, a direct con-



demantion coblon was hrouahb, in which Ltho owners sought

. : 18/
mursdaent to Klopping.~~" However,

pre-condemnation damage
the State made an in liming wotion Lo exclude svidence

th%zasf, and the trial court cranted the m@ticn. The Court

of Appeal affirmed on the arounds that the State's conduct

wis neither oppressive nor unhreasonablie, because of the

... complex [legislative] scheme which pravides for a planned
and coordinated effort before a frseway is ever con:tructed

and which makes delay an irherent part of the "process affecting
subsLantld] condemnation. -

21/

The thiré case is Fryberger v. People.-=' In

¥

Fryberger the owner, an eighty-year-old widow, decide& to

-sell her familv farm upon her hushand's death in 196%. She

(93

iisted the farm with @ broker in 1966 for $7 ,000. In
attenpting to seil the property she heard for the first time
rumors that a freaeway route had besen planned across her parcel.
She and hex dauc rber thern coitected the fte’e Highway

Deparvtment seeking furtner information, at which point the

wed. 1In 1%C7Y, in response to ths owner's

i‘“f‘

rumors were conf
request for a hardship acguisition, the State indicated that
the freeway would affect Mrs. Fryberger's property, but the

design was not yet complete, and hence it was unknown whefher
the take would be total cr partial. In June 1968, the Statef

wrote to Mrs. Fryberger that design work was proceeding and:

upon its completion it would be known how much of Mrs. Fryberger's



property would be needad. in October 1968, she was

informed that the design was compleced and only a part of
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her property would he peedsd. However in Ma
offerad her $31,000 for the eatire property (this offer was
less than half of the prize @t which she listed the proparty

four vears earlies). This offcr was deciined. In November

]

1571, the State cifered to buy only a 0.780 acre part of th

23/

subject prop=zri

oot

refused.

Mrs. Fryberger brought an inverse condemnation action
in Novepber 1972, but after her case was presented the trial |
court granted nonsuit against her on the grcunds that she had
-not stated a cauvse of action. S—

The Court of Appeal affirmed. However, the affirmance
rested on an entirely d:ifferent ground; namelv, that Mrs.
Fryberger had a good cauvse of accion but it was barred by

tho ciaim stetute. Hors too, the court’s language is guite
plain and dees not lend Stself te interpretation:

i

“yie have concluded that plaintiff's
action is barred by Government Code Section
911.2, which reguires that a Baaﬁﬁ of
Control claim for inverse condemnation be ;
presented wtihin cne ydar after accrual

_ . . 25
of the cause of action,” -f



‘e ostandpolnt,

formative,

Prous e and cumuiacive devolopments
goeurred witcoh, b somoe oini of ims,
met arwer s Ato accioneslio damage o
vroperty.,  Zo Lzt oas theme
were anpreciaeble o plaintiff,
they rowmcnoed vith ney unsuccessziul colioo:
to mell the propsyby in 1885 continued
wilth her rﬁgsqnit:mn that “he [reeway

e
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when supplicd
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1267 demonstrated the

ship to her property:

4 the zale;

progressed

v the state in
freeway's relation-

continuand during her

ensuing correspondence and meetings with

&,

the state’'s representatives; culminated
when - 1n May 1370 - the state offered
to buy the parcel for $31,960 and she made

a countoer demand for
point of time,
plaintiff's «
distinct recognition

herself.

thecry, the damaye be

her no later than

as a matter of law th

May

§75,000. At that

at the very latest,

damage ceived

48

by the state and by

According to plaintiffis own

came appreciable to

1970, We hold that

I8
L

damage claimed by

[2



plaintlif! becane FRA 1

reasonable persoen no later than Maw ;

L9706, Hol unitil Yovember 1972, two

and one-haif years later, did plaintiff

file her damags claim with the State

Eoard of Contiol. The olaim was filed

well past the period of Limitations.™ 26/

The fourth recent case which contributes tc.the
chaos, is Smith v. Stdte«ng There the Smiths brought an
“action pased on Hlepping, for pro-condemnation damage resulting
from an B-vear delay in the inplementation of the construction

-0f the Route A4 Freecway in the Los Angelen area. When they

brought their action, the State Jdemurred and the trial court

sustained the Jdemurror withoubt granting legave to amend sven

once.  The case was appealed and the Sudgrment of dismissal
P 28/ . e 4 L

was affi-med.—— Tha essencs of thoe acpell te opinion 18

that the f-year delay wasz, uwndor the circumstances,; not

unreasonable and th hesntise of

snvircnmental regulations,
more than prudent planning.

Petitions for hearing wers

. .. 2
above cases, but all were ﬁenlamr~wj

the implications of QJLth,

Kornwasser and Fryberger, are
Lryveryel

™

ek

chaotic.

was gui
sougith

necd to

in a

lew

comply with

af nothing

-

n all four of the

nutshell, Fryberger



says thot a party who has waited as little as three years

after learnine of the delay in implementation of freeway

L4

bring an

o

construction azyoss her.properuy is teoo lat: t

oy

inversc condemnation aotion, wheress Smith says that a

party who tas walted elghi years under similar cirgumstances,
is premature if he Lrings an action.

Horeovew, Fryberger dolds as a matier of law that

a disagreement betueen the condemnos and tho owner as to the

* advanse acgeisition offer constitutes -

in the court'’s words -~ Pdistinct recognition by the state" 30/

amount of a “hardship

of the owner's claim and is the last possible time at which

a cause of action accrues, requiring the filing of a claim

within one year. Kornwasser, on the other hand, attaches

R

no significance to an identical disagreement between the

owner and the state, and holds that thrce vears after such

disagreement the cwners still had no valid claim for unrcasonable
.delay. -

While unguostionably lawyers could, at this peint,
unleash their professionat talents and atiempt to spin fine
distiﬁctions_hetween the two cases, the inescapable implication
15 that there is no rational way Lo reconcile these cases.
The present decisiocnal law provides no guldance whatsoever:
to parties confronted with a Klopping-type action, as to

when a claim is to be filed.



The gituation hecomes even more shrained in
attempting o determine the pesxod for whizh damages may o

y

bhe recovered once a oourt b-o determined that a claim has
been tim=ly filed.

Recall that ander Fierpont Inn, a property owner
may awalit sconpiebion of the projuect snd staebllization of
the damages before filing & clain. Furthermore, in Pierpont

Inn, the owner was awervasd Jdawages for all ih'urj infilicted,

on ¥ebruary 1, 1960,

0
1
oy
o
0
Ny
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notwithstanding that the aamag

and & claim was not filed until hugust 1962, two and a half

years after the damaging activity began.,== |

Nonetheoless, in the recent decision in Stone v.

J
City of Los hngbwcegéé a Xlopping-type case brought to

recover compensation oy exc2gsive delay in acquiring property
for the Palmdale Intercontinsntal Airpert, the trial court
limited the recoverable damages to a period be¢inning one

vear before the filing of the claim, and the Court of Appeal

affirmed. 33/
Briefly, the facts in Stone are that In August,
1968, the Lok Angeles Depariment of Alrports passéd a resoclution

to condemn, inter alia, the subject property. In Febfuazy,
1963, the Cit? council passed an ordinance authérizihq suéh
condemnation. In Novembor, 1970, the City wade a written |
offer which the cwner rejected. HNotwithstanding widespread.

publicity of the pending acquisition, the City filed no action.

14
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In April, 1972, without £il.ng a a;.-lajm,?3')3{-”"r the owners

filed suif pursuant to CCPF §1243.1, since more than six  «
months liad elapsed since passage of the condemnation ordinance.
The City's demurrer - based on failure to file a claim - was
sustained by the trial couri. Bascd on the court’s refusal
to allow tha case to proceed without ¢ claim, the owner

filed a claim in Septenber, 1972, The Court then ruled that

because of Govt., Code §%11.2, recoverable damzges were

(3

limited to the period sfter September 1971 (i.e., one year
before the filing of the claim), and this ruling was affirmed

on appeal.

x

Stone appears irreccneilable with Pierpont Inn.
In both cases, the governmental entity knew its actions could

be causing damage to the property owner. In Pierpont Inn,

. such knowledge resulted in recovery of all damages, while
in Stone, recovery was limited.

It appears that what the Court of'Appeal did in

Stone {though sub silentioc and perhaps unintentionally) was

to expand what has beecn termed "... an exception [which] was

carved ocut” 22/ in Bellman v. County of Contra Costa.gﬁ/ In

Bellman, because the County had no notice of the potential
injury, the Court limited the recovery to six months before
the filing of the claim (the then applicable provision) and

thereafter. As the Court summarized this exception in

b
LFi



Pierpont Iaon:
“rhat iz to say, each of the cited
decisions demonstrates an awvareness that
situations might arise wherein a property

to withhold notice from a guvernmental

agency winich he knows is proceeding
mistakenly, but innccently, to damage
his property in order to augment his
+  damages and increase his recovery. | |
"llowever, no such considerations

are applicable in the instant case.® 31/

¥n other words, if the government knows of the
potential injury, all damages are recoverable.

Yet, because of the presence of the claim statute,éﬁ/
the Court of Appeal in Stone iimited recovery in a situation
where the entity clearly kinew what was happening. Remember
that the §39£§ case began with the deliberate passage of a
condennation ordinance. The City knew it had done sq-andj
knew it had not filed any action. The mere presence of the

claim statute injected confusion, and has confounded the

applicability of the Bellman exception.

16



While 1t could be urged that somne éonfusion existg
in‘ordinary tort ceses bhecavse of the ;Eaims statutes, a“
different treatment for inverse condemnation cases would
appear to be justified by the constitutional origin of
inverse condemnation as opposed to ordinary government tort
cases. The right to bring inverse condernaltion cases
springs directly from a self-executing provision of the

. . 39/ . . . .
Ccnstltutlonamif The right to bring tort actions against

the government depends wholly upon legislative actian.ig/

As for situations 1n which a plaintiff contemplates
‘suing th government on several theories, of which only 1
some sound in inverse condemnation, the enactment of the
Jeconmended statute would not vitilate the need to file a
claim as to the non-constitutional causes of action. However,
it must be kept in mind thait nverse condemnation liability
can and often does arise ouvt of governmental activities
that wﬁuld he deemed torticus if done by a nrivate party.iiz
To preclude arguments that the act complained of was "tortious®
and hence a claim should have been filed. the comment to the
statute should uneguivocally emphasize that where the
requisite "taking" or "damaging" of private property "for a

2/

, 4 . . } c
public use"—-" is alleged, that gives rise to an lhverse

condemnation cause of action, irrespective of whether the agt

. 43
was "wrongful® in a tort sense, or not.—mf

17



The situations described anove, strongly suggest
that ¢laims serve absclucely no ravional function in the
context of inverse Condennag. oh 2ases and morecver, they
ﬁake an affirmaiive and subsitantial constribotion to
uncertainty and disruption in “he orderiy development of the
law. The situation is further axacerbated by the judicial
abuse of Rule 376(b) whereby three extremely significanf
recent opinions have beesn certified for non-publication

thus creating an invisible but nonethcless substantial

conflict in the governing law.

18
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The justification oy rationale for
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mandacory [olain! procedurss in order

to sue a govérnméntal entity is that they
are manifestations of legislative
prerogatives enacted for the henefit of

the governmental entitiesn. These statutory

- proceduress are an intagral sart of the

absalute, buot conditionel apon strict
adierence o the procedursl reguiremnantcs
of the code. The mode la the measure of

L ; . 44/
t o sue the entity.”

—
-

the r.g

And that is what the problem is all zbout: In

‘reality the claim statute serves as a guasi-procedural means

§

of smugyling ilmmuniity :nto aveas in whilch substantively there

is none. It is an underhanded way of depriving citizens

injured by governmental acticon of their right ta seek redress



En thé ﬁerits. While this zori of morally unpalatable
subteffuge may be within the législative peWers, as appliéd

to ordinary relations between the govoernment and the citizens,
it has no place in situations where a citiven seeks wvindication

of a constitutional righi, which is the case in inverse

A

condennation actions. 22

A persuasive analogy ray be found in Willis v.
Reddin,iﬁj a recent federal case, There the plaintiff brought
~a civil rights action againét the then Los Angeles Chief of
Police, but his case was dismissed by the federal trial court
. for failure to follow the Califorpia claim prbcedure. The |
- Court of Appeals reversed on the grounds that deferencé to
the California Tort Claims Act would have the effect of.
conditioning the right to judicial redress of federal
‘constitutional rights, and thus constitute an impairment of
those ;ights.

Building on Willis, a U.S. District Court in an
inverse condemnation case recently denied a government motion

for summary judgment based on failure to file a claim pursuant

tou Govet. Code §%11.2 before instituting suit:

“In the instant case, it is apparent
that § 911.2 is a condition on the right ' .
to sue on an inverse condemnation claim,

[Citations]! The Fifth Amendment to the

20



- - United States Constitution states that
private property shall not be taken |
_fox a public use without the payrant of
just compensation. & zuii for inverse
condemnation is an action to vindicate
the richt created and guarantead by the
. Fifth Armendment, and applicable to the
states by way of the Fourtsenth Amendment.
To impgge a requirement of compliance
with California Government Code § $11.2
in the case at bar would allow a state
to impose a pre-~condition to suit on
a federally created and protected right.
The imposition of such a prerequisite to
suit is an impairment of g federal right

\ - . 47
not countenanced bv Willis.® a1/

That reasoning is analogous and persuasive as to

state constitutional rights as well.iﬁf

Perhaps the issue resolves itself, in the final
gnaiysis, to the statement attributed to Thomas Moore; nanely,
that one who advises the King should ask not wha£ the
sovereign can do, but what he should do. This recommendation,

P

accordingly, concludes that because of (a} the constitutional

21



palicy involvad, and (b! the insurnwuntable difficulties
that have arisen in anplacation of the claim statuteg to
inverse condemnation, the rlaim requirement, as applied

to inverse condemnation actions, should be repealed.

GIDEON KANNER

22

T

CYRIN



1/

FOOTMIUES
i

Powers Farms v. Consolidated Irr. Dist. (1941) 19 Cél 2d

123, 126-127; City of San Jose v. Sﬁperior Court (1974)

12 Cal 34 447, 454; Bozaich v. State (1973) 32 Cal App

3d 689, ; Mosesian v. Fresno (1972} 28 Cal App 34

493, 495; Dorow v. Santa Clara Counﬁy {1970} 4 Cal App

3d 389, 391; Bleamaster v, Couﬁﬁy of Los Angeles {1561)

189 Cal App 24 274, 279-280.

' The rationale of this line of autthority is that the

legislature may impose procedural conditions on the

enforcement of the constitutional right to just

compensation. See Powers Farms v. Consclidated Irr.

Dist., supra, 19 Cal 24 at .  However, in disregard
of this rationale, more recent cases tend to view the

claim reguirement as & substantive element of an

vinverse condemnation plaintiff's cause of action.

Pierpont, Inn, Inc. v. State (1969%) 70 Cal 24 282,

Id., at.290; Natural Soda Products, Inc. v. City of

Los Angeles (1943) 23 Cal 24 193, 230.

Pierpont Inn, Inc. v. State, supra, 70 Cal 2d at 292.
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~ An example of the last category would be a situation

in which the "taking® or "damaging" comes about h
through an excessive regulatory activity, or in the

form of pre-condemnation Kiomging—type damages.

Mehl v. Peaple (1275} 132 Cal 34 710.

-Klopping v. City of Whittier (1972) 8 Cal 3d 39

Selby Realty Co, v. City of San Buenaventura (1973}

10 Cal 3d 110.

Klopping v. City of Whittier, supra, 8 Cal 3d at 51.

1d.
1d. at 52.

Id. at ; Peacock v. County of Sacramento {1969}

271 cal App 2d B45, Arastra Limited Partnershiﬁ v, City

of Palo Alto (19753) F. Supp. .

See Gray v. Kay (1975} 47 Cal App 2d 562, 566. ;
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_ Moreover, the condemnation bar in California is

relatively small, and significant unpublished opinions

1
become quickly known by private circvlation or private
publication such as ﬂmfﬁtaté Depazrtment of Transportations'
"ﬁminent Demain Digest of Cases."  The Digest is
soutinely supplieﬁ to trial ecourt judges, who are thus

aware of the ﬁnyublished opinions, regardless of theirx

official, precedantial status.

3d Civ. 14653 (opinion filed April 16, 1975); request

for publication denied by the Supreme Court July 23, 1975.
"By relying on matters outside the complaint, the

court obviously invaded the province of the jury and
decided this fact guestion. The ultimate issue as to

whether the cauvse of action for inverse condomnation

was barred by the statute of limitations became a

guestion of law and fact and, thereforé, should have

been submitted to the jury under proper instructions

of law." Winje v. People, supra, slip opinion, p. 7.
2d Civ. 45704 {opinion filed July 28, 1375}).

See 8 Cal 3d at 59.
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- People v. Kornwassey, supra, slip opinion, p. 5.

- There is no explanation as to what the court meant by
: 3

the phrase "affecting substantial cordemnation.”
3d Civ. 14934 (cpinion filed August 13, 1975).

The opinion {at p. 5) says "October 29, 1%67", but the
context makes it clear that this is manifestly a |

typographical errorx, and it had to be 1968.

This does not appear from the opinion, but the 0.786 N
acres consisted of two parcels {0.34 and 0.446 acres
respectively) whose acquisition wounld leave two irregular-
remainders, whose utility would be'contingent on the

State's completion of the freeway.
The opinion does not mention this, but the trial judge
expressly indicated that he did not deem the action

uptimely.

Fryberger v. People,supra, slip opinion, p. 3.

id at p. 6.

{1975} 50 Cal App 3d 529,



~ This opinion was decided by the same court as

Kornwasser, supra.

See, generally, Kanner, It's a Busy Court: The Effect

of Denial of Hearing by the Supreme Court on Court of

Appeal Decisions, 47 Cal, 5. Bar Journal 188 {1372).

Pryberger v. People, supra, slip opinion, p. 6.

Pierpont Inn, Inc. V. State, supra, 70 Cal 24 at 286.

* Cal App 34 {1975) 2d Civ. No. 44385,

e )

Cal App 3d , Slip opinion 16-18

s this Commission has said (12 Reports, Recommendations

and Studies, p. 1751}, "Under former section 1243.1,

it was not clear whether a claim was required to be
presented to the public entity.” This Commission
recommended, and the Legislature and the Governor
concurred, that §1243.1 be recodified as §1245.260,

stating expressly that no claim is required in such actions.
(SXpressly - _ a0 _i

i

Nelson and Arnaim, Claims Against a California Governmental

Entity or Employee, 6 Southwestern U.L.Rev, 550, 587

(1974) .



. 54 Cal 24 3623 (19s50).

70 Cal 26 at 291, (Emphasis added.]

_Cal App 3d wt ___ , slip opinion, pph. 16-17.

Rose v. State {1942} 13 Cal 28 713,

Muskopf v. Corning Hosp. bist. (1961} 5% Cal 24 211.

See e.g. Blau v. City of Los Angeles (1973} 32 cal ﬁpp 1

ad 77, B3-86.

Eli v. State (1975) 46 Cal App 34 233.

Reardon v. San Francisco (1885) 66 Cal 492, 505;

Clement v. State Reclamation Boardlilgso) 35 Cal 2d

628, 641; Albers v. County of Los Angeles {1965)62

Cal 2d 250, 258-259; Holtz v. Buperior Court (1970)

3 Cal 34 296, 302{41.

Nelson and Arnaim, Claims Against A California Governmental

Entity or Emplovee, 6 Southwestern U.L.Rev, 550, Sﬁf {29?4}.
R ) - . i

. See Rose V. State (19421 19 Cal 24 713.
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(1969, 9th Cir.) 418 F.2d 702.

The Albert Ellis Radinsky Foundation, Inc. v. County

of Sierra (1875, E.D. Cal.) ___ F.Supp. ’ ’

slip opinion pp. 6-7.

Willis also suggests a pragmatic consideration. 1If

access to state courts on constitutional issues in unduly

hampered, plaintiffs can be expected to resort to

federal courts. See Arastra Limited Partnership v.

City of Palo Alto (1975, N.D. Cal.) F.Supp. ,

"~ Dahl v. City of Palc Alto (1974, N.D. Cal.) 372 F.Supp.

647, The Albert Ellis Radinsky Foundation, Inc. v.

County of Sierra (1975, E.D. Cal.} “F. Supp. '

M.J. Brock & Co. wv. City of Davis (1975} F.Supp.

Eleopoulos v. Richmond Redev. Agency {1972, N.D. Cal.}

351 FtSuﬁp.EB, Richmond Elks Hall Ass'n. v. Richmond

Redev. Agency (1975, N.D. Cal.) 389 F.Supp. 486.



