
#72 10/28/75 

Memorandum 75-77 

Subject: Study 72 - Liquidated Damages 

Attached is a st~ff draft of a Recommendation Relating to Liquidated Damages. 

ICe have completely revised the prior draft. He believe that the attached draft 

accurately reflects the Commission decisions made at the last meeting, but we 

note some ~tters below for your special attention: 

(1) We have created a new title to include the liquidated damages provisions. 

It does not seem appropriate to include them in Title 4 on "unlawful contracts." 

An outline of Title 4 (as revised) and ne" Title 4.5 is included at the end of 

the preliminary portion of the recommendation. 

(2) We have amended Section 1671 of the Civil Code to conform to the language 

used in our other provisions ("A provision in a contract liquidating the damages 

for breach of the contract") and to codify the case law requirement that the 

liquidated damages prOVision reflects a reasonable endeavor to estimate actual 

damages. 

(3) Subdivision (c) of Section 1675 puts the burden on the purchaser of 

residential property to show the liquidated damages provision is unreasonable to 

the extent that the amount paid does not exceed five percent of the purchase 

price. The subdivision places the burden on the seller to show the reasonableness 

of the liquidated damages provision to the extent that the amount paid exceeds 

five percent of the purchase price. The tape of the meeting was unclear "hether 

this is ,·rhat the Commission decided. 

(4) Subdivision (b) of Section 1677 establishes type size requirements 

for a liquidated damages provision in a printed contract to purchase and sell 

real property. The provision is based on other statutes (cited in the Comment), 

but the Commission may not ".ish to retain the "contrasting red print" alternative. 
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(5) \,e have included a section--·Section 16S0--relating to the right to 

obtain specific performance. Tde suggest that the .. lord "expressly" in the 

waiver provision be deleted. The cases look at the language of the contract 

and the circumstances to determine if the seller has the right of specific 

performance; an express ,;aiver is not necessdrily required. See the discussion 

set out in Exhibit I attached. 

(6) Section 13 defers the operative date of the statute until July 1, 1977--

six months after the normal effective date. This provision is recommended since 

the statute establishes special requirements for printed contracts for the 

purchase and sale of real property. The deferred operative date will allow time 

for the State Bar and the California Real Estate Association to develop the neces-

sary form or forms and to have the forms printed. 

(7) A major problem with the prior (1974) recommendation was late payment 

charges on loans secured by real property. Chapter 736 of the Statutes of 1975 

enacts Section 2954.4 of the Civil Code to limit the late payment charge on a 

loan for a single .. family, owner-occupied d>lelling. See Exhibit II attached. 

This enactment should eliminate this as a controversial issue with respect to 

the attached recommendation. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



M..o 75-77 

Elctraet f'roIt People v. Ocellll Shore R. R. Co./ 90 cal. APEt. 2d !70-471 

The test determinative of the question whether a given agree· 
ment relating to the sale r,nd purchase of land is an a.greo· 
ment t~ purchase ~nd sell th~ property or ,Ii mere option to 
purchase, is: Is the agreement capable of specific perform-
ance I' 'The nature of a contract 113 an option or obligation 
to purchase ill to be determined not by the name which the 
parties bave given it, but by the nature of the obligations 
which it imp"""s. 'fhe distinguishing characteristic of an 
option contract 18 that it imposes no binding obligation upon 
the person holding the OptiOD; and whet" there is not merely 
the right but the obligation to buy, the ',ontraot is not one of 
option, but of sale! (12 Am.Jur. 525-6.) 'If an instrument 
eontains a direct agreement to buy it ill a contract rather than 
a mere option, although it. . provides that if the opt.ionee 
fails to consummate the agreement his deposit shall be for. 
leited, or that in case of b,...."h by the optionee the optionor 
may re-enter and treat all payments made as compensation 
for Wle of the premiaes, "n/eS$ it aho proWU. th"l th~ optionee 
Man bs ,.,/uwed f~om l>I\y further liIJbility.' (25 CaI.Jur. 
508·9; emphaais added.) . 

, "A. aaid in A,ia bwes/ment Co. v. Lelli1l, 118 Wash. 620 
[204 P. 808, 32 A.L.R. 578]: 'It i. difficult to lay down a hard 
and fut rule which will prop<'rly classify II given contract. 
But the law 8eem. to be that, although the eontract does not 
expressly provide that the w'odee agrees to ""noummate the 
ute by paying the balance and accepting tbe deed, yet, where 
it appears that the general intention was to OOlllmmmate a 
laIe, the abaenee of an expre ... agreement does not limit the 
contract mel'l'Jy to one of option, but that it will be held to 
be a contract of pu~hase and sale .... Or, stated in the 
language of the decisions, where the stipulation in regard to 
liquidated damages is to be regarded !IS security for the per· 
formance of the contract by the vend ee, liten specific per­
formance may be had by the vel,dor, but where the stipu;ation 
"'lUI intended a. " substitute for p"rformance-where the 
vendee might comply with the eontract or pay liquidated dam­
age!! in lieu thereof-then .pecific performance i. not a.vail. 
able.' (32 A.L.R. pp. 581, 583.) 'Though the intention of 
the parti.a to create,.on tbe one hand, an alternative or sub· 
Ititutionary obligation, which will preclude enforcement of 
Ipacific performance of the main obligation, or, on the other 
hand, to provide II seeurity for the performllDee of the nIain 
obligation, which will not preclude snch relief, does not depend 
IOlely upon the phraseology of the provision in :respeet of 
payment or forfeitu~, but is to be determined in vie'" of the 
contract IIIl a whole and in the light of surrounding eireum· 
stances, nevertheless that phraseology i. important in ascer­
taining in ten tion; and serves to ill USlrllte the practieal appli­
Galion of the rule and eriterion above stated; and tor that 
reason has been indicated in the two following aubdivisioll&.' 
(32 A.L.R. pp. 599, 600.) (See also 87 A.L.R. 564.) 

"The t.est, then, as to whether a particular instrument i.o 
an option or an agreement of sale is wh.ther the second party 
is bound to perform 80 that specific performance will lie, in 
the event he refnae. so to do, and that question ia to be deter­
mined, not from the name given the imtrument, but from the 
intention of the ·parties as evidenced by its tel'Dl8 and the 
circumstances.' , . 
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Ch.731i 

29.14.4. (a;, A charg0 which rna)! lx- tlnp<J~ed [or l~k jXAympnt of 
.an insta!hnent duf' or:: ~ loan s.pr-un~d bl; a. mor~~agf' or OJ d( .. · .. d (If lru.o.,t 
on re.it property contailling only a .~ing-l('--f:ullity, 0 ..... ncr·!)cruptt..'oL! 
dwdlin~, !-hall :wt C'.\.C"pe<1 rjtheZ" n:j the cqui\',\lellt of i) pt~r("_-',il d 
the in.~lalJm{'ni due that I"; ;lpplif":lO!l: lo .i1a~;nwnt of prillC"lF"i tTid 

intf'rt.~~t on the luan. {Jf ,~21 f)VE do!ll.lr~, (8.1-), v",'hidi('\l~r [;'i i...':r.';it.';- .. \'J 
chargt: Ini.i:: he impu';f;'-fl :BCtt' thrtn nnCE fc,r ~he tat!' pi..i~T~cnt (/ lhc 
,,,;It!lp \nstaHment; provided, hc;\y,t~ver, that the impositi:;n of ,:l bit­
l'h~i.rge 011 any J'-1tl- payrnf'llt G.O(l'S fl-}t clin,ioat!· or :,Upt:r:;{~(k Lltf' 
charge's imp!)~~ed on prior bte paym,ent .... A .. p:rvmcnt i:s not .J. ··tatl_' 
pa\'mf'of' for 1he purIYJ~:{'-S of lhl') Sf'{:tiO~l ilntH at tf'::t.'i:t ]0 dW~'\ 
followmg tbe lItle Jatt of the m'i.ailm<'nt 

(bl :-<0 late charge may be imposed on any imtalbm'lIl willeh is 
paid or tendered in full on or before its due date, or within \(l days 
thereafter, even though an earlier installment or installm.'nts. or any 
late charge thereon. may not have been paid in full when due. For 
the purposes of determining whether lale charges may be imposed. 
fI!1Y payment tendered by the borrower shall be applied by the 
lender to the most recent installment due. 

(c) A late payment charge de;;cribed ,n subdivision (3) is valid if 
it satisfies the requirements of this .menon and Section 2954.5. 

(d) Nothing in this section shall be construed to alter in any way 
the duty of the borrowe, to pay any installment then due or to alter 
the rights of the lender to enforce the payment of such installments. 

(e) This section is not applicable to loans made by a credit union 
subject to the provisions of Division 5 (commencing with Section 
140(0) of the Financial Code. by 1m industrial loan company subject 
to the provisions of Di"i>ion 7 (commencing with Section lllOOO) of 
the Financial Code. or by a personal property hroker subject 10 the 
provisions of Division'" (commencing "'Ih Section 22000) of the 
Financial Code. and is not applicable to loans made or negotiated by 
a real estate broker subject to the pro .. isions of Article 7 
(commencing with Section 1024C I "f Chapter 3 of Part 1 of Division 
4 of the Bu~iness and Professions Code. 

(f) As used in this section. "single·family, owner-occupied 
dwelling" mean. a dwellint which will be owned and occupied by 
a signatory to the mortgage or deed of trust secured by such dwelling 
within 90 days of the execution of the mortgage or deed nf trust. 

(g) This ~ection shall apply to loans executed on and after January 
1, 1976-

SEC. 2. Section 29M.5 of the Civil Code is amended to read: 
2954.5. (a) Before the Brst default, delinquency, or late payment 

charge may be assessed by allY lender on a delinqu<'nt payment of 
a lrum. other than a loan made pursuant to Section 22466 of the 
Financial Olde. secured by real property. and before th" borrower 
becomes obligated to pay such a cha"ge. the borrower shall either (I) 
be notified in writing and given at least III days from mailing of ,uch 
notice in which to cure the delinquency. or (2) be informed. by • 
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bHlillg or nnl icp s',_'nt inc ~'ach P,tYfU('n: (b._~ on ~h~: 10 en, l}f thp (1.rk 
.after \\'hich ',uch ~t chat ,i.!:~' '.vdi L(' JS:-;t"~:;"f'{l. 

Th,~ "[wtiee provided tn ~'i'i.ht.;r rJQragrap~-l '~l i nf (Q.I ··-I1J.!! ('ollldi"1\ 

the ,lmoUllt (,1' sn-:-,h r.h:,r.~~~-; or tht:o methGd by wbidJ it i!i c::ic"Lit!;d. 
(h; if a suG-;tquent p-<-:'dnt:,n~ be(,o~!ll~ de1u.t;w:·;-lt a·w r!l .. rr'\~\-'(~r 

shalllw tlofifi:...-d Ili. '-',:THing, bf~fon~ tht> L!k' chargf is to hl.' ~lHpn ... ed 
that the chargt: will lw ~rnpos.ed if p'(l-'mt:at i:-. nut n'(Ti\-,t:~d. or the 
borrower shaH be notifif'd at least ',;[~rmaT.'rnJih- uf thl' totai :ml~)Un{ 
of late- charge::: imposeci ~lunng th(, poind t"'~'L'ITd by thf'- I1Lt!Ce_ 

(c) ~ohcc Plovideci h\, thi.:) ;sec'lion shaH be :':it'ot to lht:.· aJein'!'!Is 
specified by th~ borrm~:er, rrr. if no add;(I-~:s b "'-v_'dUed. to the 
barrnv,,'er's address. as .s:hnwn 111 tli.r< lender's ret'D:'(~-'" 

(d) In case of milltip!e horrowers obligated on ttlt' same loan, " 
notice mailed to one shall be deemed to comply with the provisions 
of this se~tion. 

(~) The failure of the lender to comply with the requirements of 
this section does not excuse or defer the borrower's perform~nce of 

• any obligation incurred in the loan transaction, other than his 
obligation to pay a late payment charge, nor does it impair or defer 
the right of the lender to enforce any other obligation including the 
costs and expenses incurred in any enforcement authorized by law. 

The provisions of thi, section a.s added by Chapter 1430 of the 
Statutes of 197() shall only affect loans made on and after January 1, 
1971. 

The amendments to this section made at the 1975-76 Regular 
Session of the Legislature slWl only apply to laRns executed on and 
after January 1, 1976 . 
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1172 10/20/75 

INTRODUCTION 

Existing California law permits the parties to a contract, in some 

circumstances, to agree on the amount or the manner of computation of 
1 damages recoverable for breach. Two requirements must be satisfied. 

2 Sections 1670 and 1671 of the Civil Code permit the enforcement of a 

liquidated damages provision only where the actual damages 'would be 

impracticable or extremely difficult to fix." In addition, the courts 

have developed a second requirement that 

"reasonable endeavor H to estimate actual 

the provision must reflect a 
3 damages. The judicial deci-

sions interpreting and applying taese requirements severely limit the 
4 use of liquidated damages provisions. In contrast to Civil Code Sec-

1. For a discussion of the varying forms a liquidated damages clause 
may take, see background study, Sweet, Liquidated Damages in Cali­
fornia, 60 Cal. L. Kev. 84 (1972), reprinted in 11 Cal. L. ,(evision 
C01Dll1'n Reports at 1229 (1973) (hereinafter referred to as "Back­
ground Study"). 

2. Sections 1670 and 1671, which were enacted in 1872 and have not 
since been auended, read: 

1670. Every contract by which the amount of damage to be 
paid, or other compensation to be made, for a breach of an ob­
ligation, is determined in anticipation thereof, 1s to that 
extent void, except as expressly provided in the next section. 

1671. The parties to a contract may agree therein upon 
an amount which shall be presumed to be the amount of damage 
sustained by a breach thereof, when, from the nature of the 
case, it would be impracticable or extremely difficult to fix 
the actual damage. 

3. i!cCarthy v. Tally, 46 Cal.2ci 577, 584, 297 P.Zd 931, 966 (1956); 
Better Food 'fitts., Inc. v. American Dist. Tel. Co., 40 Cal.2d 179, 
1~7, 253 F.2d 10, 15 (1953). See also Garrett v. Coast b S. Fed. 
Sav. & Loan Ass'n, 9 Cal.3d 731, 511 P.2d 1197, 10£ Cal. Rptr. 845 
(1973); Clermont v. Secured Inv. Corp., 25 Cal. App.3d 766, 102 
Cal. Rptr. 340 (1972). 

4. See Background Study. 
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tions 1670 and 1671, which reflect hostility to liquidated damages 

provisions, recently enacted statutes such as Section 2718 of the Com­

mercial COde~ encourage the use of such provisions. 6 

A liquidated damages provisioll !"ay serve useful and legitimate 
7 functions. The parties to a contract may include a liquidated damages 

provision in order to avoid the cost, difficulty, and delay of proving 

damages in court. "hen the provision is phrased in such a way as to 

indicate that the breachinr, party will pay a specified amount if a par­

ticular breach occurs, troublesome problems involved in proving causa­

tion and foreseeability are avoided. Also, through a liquidated damages 

provision, the parties are able by agreement to avoid the perceived 

inequities of the normal rules of damages. In many cases, the parties 

may feel that, if they agree on damages in advance, it is unlikely that 

either will later dispute the amount of damages recoverable as a result 

of breach. 

5. The pertinent portion of Section 271~ provides: 

271B. (1) Damages for breach by either party may be 
liquidated in the agreement but only at an amount which is 
reasonable in the light of the anticipated or actual harm 
caused by the breach, the difficulties of proof of loss, and 
the inconvenience or nonfeasibility of otherwise obtaining an 
adequate remedy. A term fixing unreasonably large liquidated 
damages is void as a penalty. 

6. For provisions authorizing liquidated damages in marketing con­
tracts, see Corp. Code § 13353; Food & Agri. CodE, 54264. For 
provisions authorizing late payment charges, see Bus. & Prof. Code 
§ 10242.5 (certain real estate loans); Civil Code §~ 1803.6 (retail 
installment sales), 2954.4 (loan on single-family, owner-occupied 
dwelling), 29cl2 (automobile sales finance act); Fin. Code .§ 14852 
(credit unions), 18667 (a)(5) and 18934 (industrial loan companies)., 
22480 (personal property brokers). See also Govt. Code J 54346 
(services of local agency enterprise): Pub. "es. Code § 6224 (failure 
to pay State Lands Comruission); Sta. & Hwys. Code ~ 6442 (Improvement 
Act of 1911). For provisions authorizing liquidated damages in 
certain public construction contracts, aee Govt. Code §~ 14376, 
53069.35; Sts. & Hwys. Code ,1 5254.5, 10503.1. 

7. The following discussion draws heavily upon the Background Study. 
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A party who fully intends to perfon" his obligations under a con­

tract may desire a liquidated damages provision because the amount of 

the damage caused by a breach by the other party cannot be proved under 

damage rules normally used in a judicial proceeding. ',e may fear that, 

Hithout an enforceable provision liquidating the damages, the other 

party will lack incentive to perforr" since any damages he causes >lill 

not be sufficiently provable to be collected. There is also a danger 

that, without a liquidated damages provision, the defaulting party may 

recover the full contract price because losses due to the breach are not 

provable. 

A party to a contract may seek to control his risk exposure for his 

own breach by use of a liquidated damages provision. Such control is 
·3 especially important if he is engaged in a high risk enterprise. 

Use of liquidated uamages provisions in appropriate cases also may 

improve judicial administrstion. f.nforcement of liquidated damages 

provisions will encourage greater use of such provisions and should 

result in fewer breaches, fewer law suits, and fewer or less extended 

trials. 

\'hile liquidated damages provisions may serve these and other 

useful and legitimate functions, there are dangers inherent in their 

use. There is the risk that a liquidated damages provision will be used 

oppressively by a party able to dictate the terms of an agreement. And 

there is the risk that such a provision may be used unfairly against a 

party who does not fully appreciate the effect of the provision. Tilis 

risk is of particular concern where consumers are involved. 

The Cownission believes that the use of liquidated damages provi­

sions is beneficial and should be encouraged where the contracting 

parties have relatively equal bargaininr power. In such cases, the 

provisions serve many useful and socially desirable purposes, particularly 

~. See, e.g .. Better <oo.j WetS., Inc. v. Ar.!erican Dist. Tel. Co., 40 
Cal.ld 179, 253 P.2d 10 (1953){contract for burglar alarm system 
with a $50 liquidation of dama~es clause). 
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A party who fully intends to perfonJ his obligations under a con­

tract may desire a liquidated dan~ges provision because the amount of 

the damage caused by a breach by the other party cannot be proved under 

damage rules normally used in a judicial proceeding. :le may fear that, 

Hithout an enforceable provision liquidating the dalitages, the other 

party will lack incentive to perform since any damages he causes will 

not be sufficiently provable to be collected. There is also a danger 

that, without a liquidated damages provision, the defaulting party ~ay 

recover the full contract price because losses due to the breach are not 

provable. 

A party to a contract may seek to control his risk exposure for his 

own breach by use of a liquidated damages provision. Such control is 
J3 especially important if he is engaged in a high risk enterprise. 

Use of liquidated uamages provisions in appropriate cases also may 

improve judicial administration. Bnforcement of liquidated damages 

provisions will encourage greater use of such provisions and should 

result in fewer breaches, fewer law suits, and fewer or less extended 

trials. 

~nile liquidated damages provisions may serve these and other 

useful and legitimate functions, there are dangers inherent in their 

use. There is the risk that a liquidated daillSges provision will be used 

oppressively by a party able to dictate the terms of an agreement. And 

there is the risk that such a provision may be used unfairly against a 

party who does not fully appreciate the effect of the provision. This 

risk is of particular concern where consumers are involved. 

The Conn~ission believes that the use of liquidated damages provi­

sions is beneficial and should be encouraged where the contracting 

parties have relatively equal bargaining power. In such cases, the 

provisions serve many useful and socially desirable purposes, particularly 

8. See, e.g .. Better Food ~ncts., Inc. v. Ar.lerican Dist. Tel. Co., 40 
Cal.2d 179, 253 P.2d 10 (1953)(contract for burglar alarm system 
with a $50 liquidation of dama~es clause). 
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including avoidance of toe cost, the uncertainty, and the delay of 

litigating the issue of damages. Sowever, existing limitations should 

be retained and additional protection provided in cases where the parties 

have substantially unequal bargaining power. Typical of such cases are 

transactions involving the retail sale of goods, property, or services 

or the sale of residential housing • 

• {EGO !.lE;l:JATlONS 

Having concluded that the existing law does not permit the use of a 

liquidated damages provision in some cases where such a provision would 

serve a useful and legitimate function, the Com;:ission !:lakes the follow­

ing recommendations. 

General Principles Governing Liquidated Jamages 
y 

Civil Gode Sections 1670 and 1671 should continue to apply to 

cases where: 

(1) The contract is a consumer contract (one for the retail pur­

chase by the party of consumer goods, property, or services primarily 

for personal, family, or household pJrposes) and the liquidated damages 

are sought to be recovered from the consumer; or 

(2) The party seeking to invalidate the liquidated damages pro­

vision establishes that, at the time the contract '''as "ade, he was in a 

substantially inferior bargaininp, position. 

This would continue the protection now given to significantly weaker and 

less experienced contracting parties. 

The other specific statutes that now apply to particular types of 

contracts--such as Commercial Code $ection 271j--should be retained 

without change. 

9. Civil Code Section 1671 should be amended to insert in the section 
the court-developed requirement that the liquidated damages provision 
reflect a reasonable endeavor to estimate the actual damages. See 
note 3 supra. 
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" new statutory provision should be enacted to apply to contracts 

·wade by parties in relativ~ly equal bargaiaine positions absent a spec­

ific statute that applies to the particular typ~ of contract. In this 

situation, a contractual stipulation of damages that is reasonable 

should be vdiu. 'fae party seeking to invalidate the provision should 

have the burden of proving that it is unreasonable. Reasonableness 

should be judged in light of the circmastallces confronting the parties 

at the time of the makinp; of the contract and not by the judgment of 

hindsight. To perluit consideration of the damages suffered would defeat 

one of the purposes of liquidated damages which is to avoid litip.ation 

of t!J.e awount of actual dalOa~es. 'fhis new statutory provision would 

reverse the basic disapproval of liquidated damages provisions expressed 

in Sections lo7() and 1671 and in the judicial decisions. U"der the new 

provision, parties with relatively equal bargaininp; power would be able 

to develop and agree to a reasonable liquidated Jamages provision with 

assurance that the provision will be held valid if it is contested in 

court. The new statutory provision would not, however, apply against 

the consumer in a consumer transaction. 

Real Property Leases 

The concurrent resolution directing the Law Revision Commission to 

study liquidated damages referred specifically to the use of liquidated 
10 damages provisions in real property leases. l"e Commission has Con-

cluded that no special rules applicable to real property leases are 

necessary; the general rules recommended above will deal adequately with 

any liquidated damages problems in connection with such leases. Thus, 

the existing restrictive provisions of Sactions 1670 and 1671 will 

continue to apply to a lease for housing for the lessee (a consumer 

transaction) and to leases where the party seeking to invalidate the 

liquidated damages provision establishes that, at the time the leilse wa,·' 

made, he was in a substantially inferior bargaining position. On the 

10. See Cal. Stats. 1969, ;'es. en. 224, at 3J8~ (Hrecting the CO&bission 
to study whether "the la., relating to liquidated damages in contracts 
and, particularly, in leases, should be revised"). 
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other hand, a liquidated damages provision in a lease made by parties in 

relatively equal bargaining positions will be valid unless shown to be 

unreasonable. 

Land ?urchase ".;ontracts 

The parties to a contract for the sale and purchase of real prop­

erty may desire to include in tile contract a provision liquidating the 

damages if the purchaser fails to complete the purchase. In some cases, 

the parties may a~ree that a paY<Lent '<lade by the purchaser constitutes 

liquidated daroages if the purchaser fails to complete the sale. The 
l' validity of such provisions under existing la" is uncertain. ~ 

Separate si«l1iof': or initialin1!, of liquidated JaE'lages clause; size 

of type. A new section should be enacteu to provide that a liquidated 

damages clause providing the damages if the buyer fails to complete the 

purchase of real property is valid only if the provision is separately 
12 signed or initialed by each party to the contract. If the liquidated 

damages provision is included in a printed contract, it should be set 

11. See Background Study, 11 Cal. L. o,evision CotTLu'n "eports 1229, 
1242-1247 (1973). 

12. The COllllilission's recomwendation in large part would co~form to 
existing practice. The Standard Real Estate Purchase Contract and 
Receipt for Jeposit, approved in forl'1 only for use in "simple 
transactions" by the California .leal Estate Association and the 
State Bar of California, contains the following provision: 

7. If Buyer fails to complete said purchase as herein 
provided by reason of any default of ;.uyer, Seller shall be 
released from his obligation to sell the property toauyer and 
may proceed a~ainst Buyer upon any claim or remedy which he 
may have in law or equity; provided, however, that by plaCing 
their initials here (B ) (0 11 ), Buyer and Seller agree uyer ·,e er 
that it "auld be impractical or extremely difficult to fix 
actual damages in case of :luyer's default, that the amount of 
the deposit is a reasonable estimata of the (lamages. and that 
Seller retain the deposit as his sole right to damages. 
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out in at least 10-point type or in contrasting red print in at least 
13 eight-point bold type. These requirements will alert the parties to 

the fact that the liquidated damages clause is included in the contract. 

Residential housing. Carefully drafted statutory limitations are 

needed to protect the defaulting buyer of residential housing against 

oppressive use of a liquidated danages provision .. \ proviSion liquidating 

damages for the buyer's default in a contract for the sale of residential 

property (a dwelling consisting of not more than four residential units, 

one of which the buyer inten:ls to occupy) 5hould be valid only if it 

designates all or part of the buyer's payment as liquidated damages. In 

such contracts, only the amount actually paid by the buyer in the form 

of cash or check (including a postdated check) ,]QuId be considered valid 

liquidated damages even where the liquidated damages clause designates a 

larger amount. This provision recognizes that in most cases even the 

unsophisticated buyer of residential housing expects that he will lose 

the deposit actually made if he does not go through with the deal. 

llevertheless, the buyer of residential property should be protected from 

forfeiting an unreasonably lar8e amount as liquidated damages. A five­

percent-of-purchase-price standard should be adopted. If the amount 

paid is not in excess of five percent, the provision making the payment 

liquidated dama8es should be valid unless the buyer establishes that the 

provision was unreasonable under the circumstances existing at the time 

the contract was made. To the extent the amount paid by the buyer 

exceeds five percent of the purchase price, the seller should have the 

burden to establish that the liquidated damages provision was reasonable 

under the circumstances existing at the time the contract was made. 

Other types £! real nroperty. Where the contract is for the sale 

and purchase of real property (other than residential housing described 

above), a provision in the contract liquidating the damages should be 

13. This requirement is based on comparable provisions in recently 
enacted statutes. See Civil Code, 2984.l (contrasting red print 
in at least eight-point bold type required in contract provision 
regarding insurance coverage in conditional sales contract). See 
also Civil Code ~~ l803.2 and 1803.7 (retail installment contracts), 
1916.5 (variable interest provision), 2984.3 (buyer's acknowledg.ent 
of delivery of copy of conditional sales contract). 
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valid if it satisfies the formal requirements as to signing or initial­

ing and size of type and either of the following requirements: 

(1) T1e liquidated damages provision satisfies the general require­

ments for a valid liquidated damages provision as outlined above. Thus, 

the existing restrictive provisions Sections of ;670 and 167; would 

continue to apply where the :,arty seekin~ to invalidate the liquidated 

damages proviSion establishes that, at the time the contract was made, 

he was in a substantially inferior bargainin;; position. On the other 

hand, if the parties are in relatively equal bargaining positions, the 

liquidated damages provision "ill be valid under the more liberal general 

standard recommended above unless shOl,m to be unreasonable. 

(2) "!here the parties to the contract for the sale and purchase of 

the real property provide that all or any part of a paYMent made by the 

buyer shall constitute liquidated dana~es to the seller if the buyer 

fails to complete the purchase of the property, such amount--to the 

extent it 1s actually paid by the buyer--is valid as liquidated damages 

unless the buyer establishes that the liquidated damages provision was 

unreasonable under the circumstances existing at the time the contract 

was made. 

These more liberal proviSions, which will apply only to real estate 

purchase contracts other than for residential housing, will provide 

parties in relatively equal bargaining positions with assurance that a 

reasonable liquidated damages provision will be held valid if contested 

in court. 

Requirement for subsequent payments. Frequently a payment is made 

at the time of the agreement to sell and to purchase real property and a 

second payment is r.lade at the time the escrow is opened on the transaction. 

So that the purchaser will be al'are that any paY"'ent after the first one 

may also be retained by the seller as liquidated damages, a separate 

signing or initialing of the liquidated damages provision should be 

required for each such subsequent payment. 

Right to obtain specific performance. The use of a liquidated 

damages provision makes retention of the buyer's payment the seller's 



sole right to damages. Taeoretically, the seller still has the alternative 
14 remedy of specific perforfolance, but in most instances the difficulties 

in obtaining specific performance [Oake it an unsatisfactory and unused 
15 remedy. :,evertheless, a provision is included in the recom:l'ended 

legislation to make clear that a liquidated damages provision does not 

affect any right a party may have to obtain specific performance. 

Operative Date 

Because the recomraended legislation establishes nel; requirements 

for the form of a liquidated damages provision in a printed contract to 

purchase and sell real property, the operative date of the recommended 

legislation should be deferred until July I, 1977. Deferring the operative 

date six months \1ill provide time Hithin which to develop and print the 

necessary form contracts. 

Technical ltevisions 

Additional technical revisions are recomnended. These are ex­

plained in the Comments which follow the sections of the reco~ended 

legislation. One technical revision made by the recommended legislation 

is to split out the liquidated damages sections into a 

An outline of revised Title 4 and new Title 4.5 is set 

TITLE 4. IJNLAlIFUL CONTRACTS 

b 1667. Unlawfulness defined 

§ 1668. Contracts contrary to policy of law 

§ 1669. Contracts in restraint of .mrriage 

TITLE 4.5. LIQUHlATEil DA'lAGES 

Chapter 1. General Provisions 

separate title. 
16 out below. 

:, 1670. Liquidated damages provision void unless authorized by statute 

14. Civil Code; .3389. See also California Real Estate Secured Transactions, 
Hetland, "Land Contracts" 5 3.21 (Cal. Cont. E,1. llar 1970). 

15. See California Real Estate Sales Transactions, Bernhardt, "Liability 
for Breach §; 11.62-11.67 (Cal. Cont. Ed. Rar 1967); California 
Real Estate Secured Transactions. Hetland, "Land Contracts" §: 3.21-
3.33, 3.52-3.57 (Cal. Cont. Ed. Bar 1970). 

16. It is necessary to renumber existin~ Civil Code Section 1676 to be 
Section 1669 in order to accommodate new Title 4.5. [',0 change is 
11lade in the wording of t i1e section. 



§ 1671. Kequirements for liquidated daflages generally 

S· Ib72. Contracts bet,·,een parties in relatively equal bargaining positions 

§ 1673. Other statutes not affected 

~. 

~ 

~ 

~ 

§ 

~ 

t 

" 

Chapter L. 3uyer's Default on ~eal Property Purchase Contract 

1675. 

1676. 

1677 • 

1678. 

1679 • 

1680. 

16tH. 

Contracts to purchase residential property 

Contracts to purchase other real property 

Separate si~ning or initialing; additional requirement for 

printed contracts 

Separate signing or initialinr, for subsequent r~yments 

Chapter applies only to liquidated daQages if buyer fails to 

purchase 

Kight to obtain specific performance 

)~al property sales contracts excluded 

969/003 

PROPOSED LEGISLATION 

The Comnission's recomnendation would be effectuated by the enact­

ment of the followin::; ;leasure: 

An act to amend S"ctions 1670, 1671, 1951.5, anj 3358 of, to a<!d 

Sections 1669, 1672, and 1673 to, to add a title and chapter heading 

immediately preceding Section 1670 of, to add Chapter 2 (com",encing with 

Section 1675) to Part 2 of Division 3 of, and to repeal Section 1676 of, 

the Civil Code, and to amend Sections 14376 and 53069.85 of the Govern-

ment Code, relating to liquidated damages. 

The people of the State of California do enact as follows: 

Civil Code 1669 (technical addition) 

SECTION 1. Section 1669 is added to the Civil Code, to read: 

1669. Every contract in restraint of the marriage of any person, 

other than a minor, is void. 



Comment. Section 1669 continues without change former Section 

1676. 

96Y/1J04 

Ii tle and C"apter Beading (added) 

SEC. 2. A title heading and chapter heading is added imQediately 

preceding Section 1670 of the Civil Code, to read: 

TIILE 4.5. LIQUltlAIED DA:·iAGES 

CHAPTi::" 1. GENEI{AL PitOVISIONS 

Civil Code ,. 1670 (teclmical amendment). Liquidated damages 
provision void unless authorized ly statute 

SEC. 3. Section 1670 of the Civil Code is a",ended to read: 

1670. r:very contract by which the amount of damage to be paid, or 

other compensation to be made, for a breach of an obligation, is deter-

mined in anticipation thereof, is to that extent void, except as ex-

pressly provided 4a efte ae~e seee4eH by statute • 

COllllllent. The amendment to Section 1670 recognizes that there are 

numerous statutory exceptions to the rule stated in Section 1670. See 

the CoP,ment to Section 1673. 

909/005 

Civil Code J 1671 (amended). Requirements for liquidated damages 
generally 

SEC. 4. Sectio~ 1671 of the Civil Code is amended to read: 

s~eaeft e~e~ee~; ~ provision in ~ contract liquidating the damaees for 

breach of the contract .!! valid when, from the nature of the case, it 

would be impracticable or extremely difficult to fix the actual damage 

and the provision reflects a reasonable endeavor to estimate actual 



Cor,'lIlent. Section 1671 is amended to add an additional requirement 

(that the liquidated damages provision reflects a reasonable endeavor to 

estimate the actual damages) developed hy the courts in interpreting and 

applying Section 1671. ~ ,;cCarthy v. Tally. 46 Cal.2d 577, 584, 297 

F.Ld 981, 91)0 (1956): Better Food :Vts., Inc. ~ American Dist. Tel. 

Co., 40 Cal.2d 179, 187, 253 P.2d 10, 15 (1953). See also Garrett v. 

Coast ~ ~ Fed. Sav. ~ Loan Ass'n. 9 Cal.3d 731, 51; ~.2d 1197, 108 Cal. 

Rptr. 845 (1973): ~lermont ~ Secured Investment Corp., 25 Cal. App.3d 

766, 102 Cal. :ptr. ]40 (1972). The addition of the court developed 

requirement makes no substantive chan fie in the la,.,. It should be noted 

that Section lb71 is not applicable where the validity of the liquidated 

damages provision is determined by another statute e;·,pressly applicable 

to t,le contract. See Section 1673 and Comment thereto. 

'169/006 

Civil Code " 1672 (added). Contracts bet"een parties 
in relatively equal bargaining positions 

SEC. 5. Section 1672 is added to the Civil Code, to read: 

1672. (a) A provision in a contract liquidating the damages for 

breach of the contract is valid under this section unless the party 

seeking to invalidate the provision establishes either of the following; 

(1) The provision was unreasonable under the circul'lstances eyist-

ing at the time the contract was made. 

(2) The party from whom the liquidated damages are sought to be 

recovered was in a substantially inferior bargaining position at the 

time the contract <las :1lade. 

(b) Tilis section does not apply "here liquidated damages are 

sought to be recovered fro," a party to a contract for the retail ?ur-

chase by such party of consuc'er goods, property, or services, and such 

goods, property, or services were purchased by such ?arty primarily for 

personal, faE,ily, or household purposes. 



liquid'lted 
Comment. Section 1672 provides that a reasonable /damages provision 

in a contract is valid, but the section does not apply against a party 

who establishes that he was in a substantially inferior bargaining 

position at the time the contract was made or against the consumer in a 

consumer case. 

In the cases where Section 1672 applies, the burden of proof on the 

issue of reasonableness is on the party seeking to invalidate the pro­

vision. The .,eetion thus reflects a policy that favors the use of 

liquidated damages provisions, reversing the restrictive policy of 

Sections 1670 and 1671. 

Section 1672 liraits the circU<JStances that nay be taken into 3CCOunt 

in t,le determination of reasonableness to those in existence "at the 

time of the making of the contract." Accordingly, the amount of damages 

actually suffered has no bearing on the validity of the liquidated 

damages provision. rhe validity of the provision depends upon its 

reasonableness at the tL,e the contract \;as made. To permit consider­

ation of the damages actually suffered would defeat one of the legiti­

mate purposes of the clause, which is to avoid litigation on the damages 

issue. Contrast Corn. Code: 2718. 

Section 1671 permits liquidated damages only where the actual 

damages "would be impracticable or extremely diffcult to fix' and the 

liquidated damages provision reflects a "reasonable endeavor" to esti­

mate the probable damages. Section 1672, however, does not limit the 

use of liquidated damages provisione to cases where danages would be 

difficult to fix or where the amount selected by the parties reflects a 

reasonable effort to estimate the probable amount of actual damages. 

Instead, tile parties are given considerable leeway to determine damages 

for breach. All the circumstances existing at the time of the making of 

the contract are considered, including the relationship that the damages 

provided in the contract bear to the range of har;" that reasonably could 

be anticipated at the time of the making of the contract. Other rele­

vant considerations in the determination whether the amount of liqui­

dated damages is so high or so 10>1 as to be unreasonable include, but 

are not limited to, such matters as the relative equality of the bar­

r,aining power of the parties, whether the parties were represented by 

lawyers at the time the contract \las made, the anticipation of the 



parties that proof of actual damages would be costly or inconvennient, 

the difficulty of proving causation and foreseeability, and whether the 

liquidated damages provision is included in a form contract. 

Section 1672 does not make valid a liquidated damages provision 

where the party from .,hom the liquidated damages are sought to be recovered 

establishes that he was in a substantially inferior bargaining position 

at the time the contract ;las made. See subdivision (a) (2). r" making 

this determination, all the circultstances existing at the time of the 

making of the contract are considered including, but not limited to, 

whetller the party was represented by a lawyer at the time the contract 

was made. If the party establishes that he was in a substantially 

inferior bargaining position at the time the contract was made, the 

validity of the liquidated da''''ges provision is determined under Section 

1671. It should be noted that, where the party seeking to avoid the 

liquidated damages provision is the superior party in the case of sub­

stantially disparate bargaining position, Section 1672 is applicable. 

Subdivision (b) of Section 1672 .uakes the section not applicable 

against the consumer where the contract is for consuner goods, property, 

or services for use by the consumer as a consumer. T·r.,ere the party 

seeking to avoid the liquidated damages provision is the nonconsumer 

party, Section 1672 is applicable. 

Instead of promising to pay a fb<ed sum as liquidated damages in 

case of a breach, a party to a contract "Jay provide a deposit as se­

curity for the performance of his contractual obligations, to be for­

feited in case of a breach. If the parties intend that the deposit be 

liquidated damages for breach of a contractual obligation, the question 

whether the deposit may be retained in case of breach is determined just 

as if the amount deposited were promised instead of deposited, and the 

standard provided in Section 1671 or Section 1672 controls this determi­

nation. Contrast Sections 1675-1631 ("earnest money deposits). On the 

other hand, the deposit may be nothing more than a fund to secure the 

payment of actual damages if any are recovered. In such case, the 

deposit is not considered as liquidated damages. See Civil Code _ 1950.5 

(payment or deposit to secure performance of rental agreement). Compare 

Civil Code" 1951.5 (liquidation of damages authorized in real property 

lease) . 

Section 1672 does not affect other statutes that govern liquidation 

of damages for breach of certain types of contracts. See Section 1673. 
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969/009 

.:::C:!i:..:v:!i:=l:....:C~o~d~e'-''-lo.;6''-7'-3''---'-( a:!d",d=e",d.!..).!.. Dt her s ta t ute s no t a f f ec t ed 

SEC. 6. Sections 1671 and 1672 do not apply where the validity of 

the liquidated damages provision is deter, .ined by another statute ex-

pressly ap~licable to the co,ltract. 

Comt:lent. Section 1673 [Oakes clear that Sections 1671 and 1672 do 

not affect other statutes that govern liquidation of damages for breach 

of certain types of contracts. E.~ .• Civil Code ~: 1675-1681 (buyer's 

default on contract to purchase real property), CO". Code. 2713 (Con­

mercial Code transactions). For late payment charge provisions, see, 

e.g .. Bus. " Prof. Code: 10242.5 (certain real estate loans); Civil 

Code §1 1303.0 (retail installment sales), 2954.4 (loan on single­

family. owner-occupied d,;elling), 2982 (autoMobile sales finance): Fin. 

Code ~§ 14852 (credit unions), 18667 (a) (5) and ,8934 (industrial loan 

companies), 22480 (personal property brokers); Govt. Code ,:. )4348 

(services of local agency enterprise). These other statutes--not S~c­

tions 1671 or 1672--govern the situations to which they apply. Of 

course, where there are exceptions to the coverage of some provision 

governing liquidated damages in certain types of contracts, Section 167i 

or Section 1672 does apply. S.g., Fin. Code ," 18649 and 18669.2 (excep­

tions to Section 18667), 22053 (exception to Section 22430). Governuent 

Code Sectio~s 14376 (requiring atate public works contract to contain a 

charge for late completion) and 53069.35 (allowing cities, counties, and 

districts to include i~ a contract a charge for late completion) remain 

unaffected by Sections 1670-1672. Note that Section ]676, providing a 

rule governing liquidated damages for the buyer's default on a contract 

for the sale of nonresidential real property, incorporates Section 1671 

or Section 1072. 

969/u25 

Civil Code " 167b (technical repeal) 

SEC. 7. Section l676 of the Civil Code is repealed. 
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Com.Jent. Section 1676 is continued without change in Section 1609. 

CHAPTE;, 2. WYERS' 0 DEFAULT 0;, REAL PROPERTY PURCI',ASE COl{TRACT 

SEC. j. Chapter 2 (comMencing with Section 1675) is added to Title 

4.5 of Part 2 of Division J of the Civil Code, to read. 

')69/047 

CHAPTER L. BUYER'S DEFAULT ON REAL PROPERTY 

PURCI-;ASE CONTRACT 

Civil Code § 1675 (added). Contract to purchase residential property 

1675. (a) As used in this section, "residential property" means a 

d"'el1ing that meets both of the following. requirements: 

(1) The dwelling contains not r,tore than four residential units. 

(2) At the time the contract to purchase and sell the property is 

made, the buyer intends to occupy the dwelling or one of its units as 

his residence. 

(b) Uhere the parties to a contract to purchase and sell resi­

dential property provide in the contract that all or any part of a 

payment made by the buyer shall constitute liquidated damages to the 

seller if the buyer fails to complete the purchase of the property, such 

amount is valid as liquidated damag2s to the extent that it is actually 

paid in the form of cash or check (includin~ a postdated check) and 

satisfies the requirements of Sections 1677 and ;678 and this section. 

(c) The amount paid is valid as liquidated damages to the extent 

it does not exceed five percent of the purchase price unless the buyer 

establishes that the liquidated damages provision was unreasonable under 

the circumstances existinB at the time the contract was made. The 

amount paid is valid as liquidated damages to the extent it exceeds five 
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I'ercent of the purchase price if the seller establishes that the liquidated 

damages provision was reasonable under the circumstances existing at the 

time the contract was made. 

Comment. Section 1675 governs the validity of a provision liqui­

dating the damages for te,e buyer's default in a contract to purchase and 

sell residential property as defined in subdivision (a). The section is 

an exception to t<1e general provisions of ,-'ections 1070-1673. The 

liquidated damages provision is valid only if it is separately signed or 

initialed by trte parties as required by Sections 1677 and 1,,78. Tr.e 

section does not apply to real property sales contracts as defined in 

Section 2985 (see Section 16til). 

Subdivision (b) makes clear that a provision liquidating the damages 

if the buyer defaults is valid only to the extent that the buyer has 

actually paid in the form of cash or a check (including a postdated 

check) the amount of the liquidated damages. ;tence, if the liquidated 

damages provision spec Hies liquidated dar,mges for the buyer' s default 

in an amount greater than the amount actually paid by the buyer, the 

provision is valid only to the extent of the amount actually paid; the 

seller may not enforce the greater amount under Sections 1670-1673. 

\fuere the amount paid is greater than the amount specified as liquidated 

damages, only the amount so specified may be retained as liquidated 

damages for the buyer's default. Section [675 recognizes that generally 

the buyer of residential housing, inclu~ing the buyer who does not read 

the contract or does not understand it, expects that he will lose the 

amount actually paid if he does not complete the purchase of the property. 

Subdivision (c) is designed to protect the buyer of residential 

housing from forfeiting an unreasonably large amount as liquidated 

damages. The subdivision provides a five-percent-of-purchase-price 

standard. If the amount paid is not in excess of five percent, the 

buyer has the burden to establish that the liquidated damages ~rovision 

was unreasonable "under the circumstances eXisting at the time the 

contract Vias made." To the extent that the amount paid exceeds five 

percent of the purchase price, the burden is placed on the seller to 

establish that the liquidated damages provision was reasonable "under 
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the circumstances existing at the time the contract "as made.' As to 

the interpretation of nunder the cir-:,u';lstances existing at the time the 

contract ,..;ras nade,1 see the discussion in the COTfl:lent to ~t::ction 1672. 

Section 1675 does not apply to contract provisions concerning 

anything olller than liquidated dalOa~es for the buyer'., failure to pur­

chase the property (see ,_ction ,679). The section does not, for ex­

ample, apply to a provision liquidating the dama!';es if the seller fails 

to perform. Nor does the section affect the seller's right to obtain 

specific performance (see Section 1630). 

mlere a liquidated damages provision is valid under this section, 

the limitations of Section 3307 (daUlages for breach of agreement to 

purchase real estate) rlo not apply. 

4:)6/191 

Civil Code c lb76 (added). Contract to purchase other real property 

1676. (a) [xcept as providec in Section 1675, a provision in a 

contract to purchase and sell real property liquidatin~ the damages to 

the seller if the buyer fails to purchase the property is valid if it 

satisfies the requirements of Sections lb77 and 167~ and the require­

oents of eitller subdivision (b) or (c). 

(b) The liquidated damages provision is valid if it satisfies the 

requirements of Section 1671 or, when the contract is one covered by 

Section 1672, the requireoents of that section. 

(c) Where the parties to the contract provide that all or any part 

of a payment made by the buyer shall constitute liquidated damages to 

the seller if the buyer fails to purchase the property, such amount is 

valiJ as liquidated damages to the extent that it is aeutally paid in 

the form of cash or check (including a postdated check) unless the buyer 

establishes that ttle liquidated damages provision was unreasonable under 

the circumstances existing at the time the contract was made. 
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Comment. Section Hi76 provides for the validity of a liquidated 

damages provision for the buyer's default in a contract for the sale of 

real property other than residential property as defined in subdivision 

(a) of Section 1675. The liquidated da:.a~es provision is valid only if 

it is separately signed or initialed by the parties as required by 

Sections 1677 and 1678. The section does not apply to real property 

sales contracts as defined in Section 2985 (see Section 1681). 

~ection 1676 requires that the liquidated damages provision must 

satisfy tile requirements of Section 1671 or, .. here applicable, the 

requirements of Section 1672, except to the extent that the buyer has 

actually paid in the forr., of cash or a check (including a postdated 

check) the amount of the liquiJated damages. 'lith respect to requirements 

of Sections 1671 and 1672, see those sections and the COf'ments thereto. 

,'iote that subdivision (c) gives presu,Jptive validity to a liquidated 

damages provision to the extent that the buyer has actually paid such 

amount. The subdivision protects the buyer from forfeiting an unrea­

sonably large amount as liquidated damages by permitting the buyer to 

invalidate the liquidated damages provision by establishing that it was 

"unreasonable under the circumstances existing at the time the contract 

was made. As to the interpretation of the quoted ~hrase, see the 

discussion in the Comment to Section 1672. 

Section Ib76 does not apply to contract provisions concerning 

anything other than liquidated damages for the buyer's failure to pur­

chase the property (see Section 1679). The section does not, for ex­

ample, apply to a provision liquidating the damages if the seller fails 

to perform. Nor does the section affect the seller's right to obtain 

specific performance (see Section 16~O). 

k~ere a liquidated damages provision is valid under this section, 

the limitations of Section 3307 (danages for breach of agreement to 

purchase real estate) do not apply. 

406/193 

Civil Code J 1677 (added). Separate signing or initialing; additional 
requirement for printed contracts 

1677. A provision in a contract to purchase and sell real property 

liquidating the damages to the seller if the buyer fails to purchase the 
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property is invalid unless, 

(a) It is separately signed or initialed by each party to the 

contract; and 

(b) If it is included in a printed contract, it is set out either 

in at least lO-point type or in contrasting red print in at least eight-

point bold type. 

Comment. Sec.ion 1671 establishes forlJal require~ents for execu­

tion of a provision liquidating the damages if the buyer defaults in his 

agreement to purchase real property. The provision is invalid unless 

separately signed or initialed by each party to the contract. T_:is 

requirement is adopted from the Standard ]{eal ';state Purchase Contract 

and Receipt for Deposit, approved in forn only for use in "simple trans­

actions' by the California ;:'"al Fstate Association and the State ,jar of 

California. T:,e requirer,lent is extended to all contracts providing for 

the forfeiture of payuents as liquidated damages to the seller if the 

buyer fails to complete the purchase. This will make it more likely 

that the parties will appreciate the consequences of this important 

provision. See also Section 1678 (separate signing or initialing for 

subsequent payments). Ibe requirement of a separate Signing or ini­

tialing provided by this section does not apply to anything other than 

liquidated damages for the buyer's failure to purchase the property. 

Section 1677 also establishes l,inimUl" type size for a provision in 

a printed contract to purchase and sell real property liquidating the 

damages to the seller if the buyer fails to purchase the property. The 

type size requirements are designed to assure further that the parties 

will be aware of the consequences o~ the liquidated damages provision. 

The standard which requires contrasting red print in at least eight­

point bold type is taken from S~ction 2984.1 of the Civil Code (contract 

provision regarding insurance coverage in conditional sales contract). 

The alternative standard (which requires at least lO-point type) is 

comparable to that found in various other recently enacted statutes. 

c. g .• Civil Code ,. § 1803.2 and lil03.7 (retail installment contracts). 

1916.5 (variable interest provision), 2984.3 (buyer's acknowledgement of 

delivery of copy of conditional sale contract--'at least lO-point bold 

type"). 
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4U6/194 

Civil Code, 1673 (added). Separate signing or initialing for 
subsequent payt!lents. 

1678. If more than one payment is T aJe by the buyer to cons t itute 

liquidated damages under Section 1675 or subdivision (c) of Section 

1676, the amount of any payment after the first pa~ent is valid as 

liquidated damages only if (1) it satisfies the requirements of Section 

1675 or subdivision (c) of Section :676, tJhichever applies, and (2) " 

separate liquidated damages provision satisfying the requirements of 

Section 1677 is separately Signed or initialed by each party to the 

contract for each such subsequent payment. 

Cop~nt. S~ction 1678 is included to protect the buyer by requir­

ing a separately signed or initialed agreement if any payment made after 

the first payment is to be liquidated da"~ges if the buyer fails to 

purchase real property. The section recognizes that frequently a 

deposit is .~de at the time the agreement to sell and to purchase the 

property is '!lade and a second payment is made at the time the escrow is 

opened on the transaction. The payment made at the time the escrow is 

opened can be retained by the seller as liquidated dama~es only if there 

is a valid agreement so providing and there is a separate signing or 

initialing for the subsequent payment. 

406/195 

Civil Code J 1679. Chapter applies only to liquidated damages if 
buyer fails to purchase property 

1679. :'"is chapter applies only to a provision for liquidated 

damages to the seller if the buyer fails to purchase real property. The 

validity of any other provision for liquidated danages in a contract to 

purchase and sell real property is determined under Section !671 or, 

when the contract is one covered by Section 1672, under that section. 
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Comment. Section 1679 makes clear that this chapter does not apply 

to contract provisions concerning anything other than liquidated damages 

for the buyer's failure to purchase the property. The chapter does not 

apply, for example, to a provision liquidating the damages if the seller 

fails to perform. llor does the chapter affect the seller's right to 

obtain specific performance (see Section 1680). 

406/196 

Civil Code § 1080 (added). Rieht to obtain specific perfor'olance 

1630. l~othing in this chapter affects any right a party to a 

contract for the purchase and sale of real property ",ay have to obtain 

specific performance. TIle inclusion of a liquidated damages clause in 

such a contract does not affect the right to obtain specific perfor~ance, 

but nothing in this chapter limits the right of the parties to include 

in the contract a provision that [expressly] waives the right of a party 

to obtain specific perfon-,ance of the contract and makes damages the 

sole remedy of the party. 

Comment. Section 1680 makes clear that this chapter does not 

affect the rule under existing California law that the right of the 

seller to obtain specific performance of a contract for the purchase of 

real property is not affected by the inclusion in the contract of a 

provision liquidating the damages to the seller if the buyer defaults on 

his agreement to purchase the property. See Civil Code Section 3389 and 

cases interpreting that section. TIte section recognizes that the contract 

may include a waiver by the seller of the right to obtain specific 

performance of the buyer's obligation to purchase the property and Make 

damages the seller's sole remedy. 

Although tne seller--absent a waiver--still has the alternative 

remedy of specific performance, in most instances the difficulties in 

obtaining specific performance make it an unsatisfactory and unused 

remedy. See California Real Estate Sales Transactions, Bernhardt, 

"Liability for 3reach' :i'; 11.62-11.67 (Cal. Cont. Ed. Bar ~967); 

California Real Estate Secured Transactions, Hetland, "Land Contracts" 

-22-



§, 3.21-3.33, 3.32-3.57 (Cal. Cant. Ed. Bar ,970). Hevertneless, the 

alternative reruedy of specific performance would be useful to the seller, 

for example, where the buyer is financially responsible, the property 

substantially decreases in value after the contract to buy and sell is 

executed, and the liquidated damages provided in the contract will be 

substantially less than the seller's actual loss if the buyer fails to 

complete the purchase. 

4iJ6/197 

Civil Code ;, 1681. Real property sales contracts excluded 

1631. Tuis chapter does not apply to real property sales contracts 

as defined in Section 2985. 

Comment. Section 1681 makes clear that this chapter does not apply 

to real property sales contracts as defined in Section 2985 (commonly 

called installment land contracts). No chan~e is made in the law that 

governs the extent to which payments ".ade pursuant to such contracts may 

be forfeited upon the buyer's default. 

400/19d 

Civil Code ~ 1951.5 (technical amendment) 

S~C.9. Section 1951.5 of the Civil Code is amended to read; 

1951.5. Sections 1670 and 1671, relating to liquidated damages, 

apply to a lease of real property except that Section 1672 applies where 

the lease !! ~ covered ~y that section 

Comment. Section 1951.5 is amended to reflect the addition of 

Civil Code Section 1672. 

406/199 

Civil Code ; 335ti (technical a11lend,!1ent) 

SEC. 10. Section 3358 of the Civil Code is amended to read: 
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expressly IHovided by statute, no person can recover a greater amount in 

damages for the breach of an obligation than he could have gained by the 

full perfortlance thereof on both sides , elfeel't "ft the eases Bl'eei:4'i:ee 

"ft 1:1Ie rif'ti:e±eB "n, El<e'"I'±af''f ",a",a~e3 afte Pe.".± """,age", altd i: .. Seeti: .. ftB 

Comment. Section 3358 is ameClded to replace the former listing of 

specific provisions whh a general reference to statutes that constitute 

an exce?tion to the rule stated. The foruer listing of specific pro­

visions was incomplete. See the Co.1Fent to Section 1673. 

100/391 

Government Code .; 14376 (technical amendment) 

ShC. 11. Section 14376 of the Government Code is amended to read: 

14376. Every contract shall contain a provision in regard to the 

time when the whole or any specified portion of the work contemplated 

shall be completed, and shall provide that for each day completion is 

delayed beyond the specified time, the contractor shall forfeit and pay 

to the state a specified sum of noney, to be deducted from any payments 

due or to becor,e due to the contractor. A contract for a road project 

may also provide for the payment of extra compensation to the contractor, 

as a bonus for completion prior to the specified time, such provision, 

if used, to be included in the specifications and to clearly set forth 

the basis for such payment. Sections 1670 to 1672, inclusive, of the 

Civil Code do ~ apply to contract provisions under this section. 

Comment. The last sentence is added to Section 14376 to make clear 

that Civil Code Sections 1&70-1672 have no effect on contract provisions 

under Section 14376. 
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100/tln 

Government Code J 5306~ .lI5 (technical amendr"ent) 

SEC. 12. Section 53069.,,5 of the Governnent ,-ode is amended to 

read: 

53069.d5. Tile legislative body of a city, county or district "ay 

include or cause to be included in contracts for public projects a pro­

vision establishing tile time within which the "hole or any specified 

portion of t:,e work conteml'la ted shall be completed. Tr,e legislative 

body may provide that for each day coc'pletion is delayed beyond the 

specified time, the contractor shall forfeit and pay to such agency 

involved a specified SUG of !'loney, to be deducted from any payments due 

or to become due to the contractor. A contract for such a project 'day 

also provide for the payment of extra compensation to the contractor, as 

a bonus for completion prior to the specified time. Such provisions. if 

used, shall be included in the specifications upon which bids are re­

ceived, which specifications shall clearly set forth the provisions. 

Sections 1670 to 1672, inclusive. of the Civil Code do not apply to 

contract provisions under this section. 

Comment. The last sentence is addeu to Section 53069.85 to make 

clear that Civil Code Sections 1670 to 1672 have no effect on contract 

provisions under Section 53069.85. 

406/200 

Operative !late 

SEC. 13. This act becomes operative on July i. ~977. 

Comment. T',e deferred operative date will 2110101 time for develop­

ment and printing of form contracts for the purchase and sale of real 

property. The act establishes requirements for the form of such contracts. 


