#52.80 10/27/75
First Supplement to Memorandum 75-Th
Subject: Study 52.80 ~ Undertakings for Costs

At the October, 1975, meeting, the Commission considered Memorandum 75-T4
and the attached staff draft of a {entative recommendation relating to under-
takings for costs and expenses. The Commission made the following declsions:

1. The recommendation should reflect that the Commission does not neces-
sarily endorse the policy underlying the undertaking reguirement, and that the
Commission expresses no view concerning the kinds of cases in which an under-
taking should be required.

2. Where the purpose of the undertaking is to deter frivolous litigation,
the undertaking should be limited to cases in which there is "no reasonable
possibility"” that the plaintiff will prevail, rather than the "no reasonable
probability” standerd recommended by the staff.

3. Initially, the burden of producing evidence in support of the motion
should be on the moving defendant.

L. The staff should review the question of whether the defendant’s right
to move for an undertaking should be cut off prior to trial.

The staff has redrafted the tentative recommendation incorporating the Com-
mission decisions referred to in paragraphs 1, 2, and 3 above, and has made other

editorial changes. The revised staff draft is attached to this supplement.

Time for Making Motion

The staff has reviewed the guestion of whether the defendant's right to move
for an undertaking should be cut off prior to trial, and concludes that no cutoff
should be imposed. The Leglslature nas just amended the vexatious litigant statute
(Code Civ. Proc. § 391.1) to extend the former limit ("within 30 days after service
of summons") to "any time until final judgment is entered." Cal. Stats. 1975,

Ch. 381, § 1. The argument for allowing the motlon later in the litigation is no
stronger in the case of the vexatious litigant statute than in the case of any
other cost bond statute, since the acts which make the plaintiff a vexatious
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litigant will have occurred before service of summons in the action in which an
undertaking is sought. See Code Civ. Proc. § 331(t)(five unsuccessful actions
by plaintiff in propria persona.in preceding seven-year period, or repeated  :i-
relitigation ol issue previously determined). Ve should therefore defer to this
recent declaration of legislative policy. A copy of the bill as introduced (SB
1236) is attached hereto as Exhibit I.

The staff further recommends that the language which authorizes the motion
"[a]t any time until final judement is entered" be amended to authorize the
motion "[alt any time after the filing of the complaint . . . ." This will aveoid
the guestion of what constitutes a final judgment, and will make clear that the
motion may be made after an appeal is perfected. This is the language employed
in existing Government Code Sections 947 and 951, and Education Code Sectlon

23175.

Burden of Proof/Burden of Producing Evidence

The staff has implemented the Commission's directive set forth in paragraph
(3) above by requiring the defendant to make "a showing" in support of his motion.
The staff has concluded that "burden of proof" and "burden of producing evidence"
language should be avoided because of the analytical protlems such language
creates. These problems are dlscussed briefly here.

The zssigmment of the burden of proof on an issue amounts to a diresctive
to the court to decide the issue against the party having the burden of proof
when the evidence is equally wéighty on each side. BSee Evid. Code §§:115, 130.
It implies a weighing of the evidence and an assessment of its credibility, a
process which should be avoided on this motion where the evidence will not be fully
developed and proof will be prinelpally by aifidavit.

Moreover, in ruling on the motion for an undertaking, the court must decide
whether there is any reasonable possibility that the pleintiff will prevail,
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that is, will be able to meet his burden of proof at trial. If the showing the
gefendant must make on the motion is zast in terms of "burden of proof," the
defendant will have the burden of proving that the plaintiff will be unable to
meet his hurden of proof. &Llthough this is not a logical impossibility, it i1s
confusing.

If "burden of vproof” language is avoided but the defendant is reguired to
meet an initial burden of producing evidence to negate the plaintiff's claim,

he may be able to do no more than state that he knows of no evidence to support

it. This may be insufficlent to create an inference tnat no such evidence exists,l

1. This is the "negative evidence'"problem. See, e.g., B. Witkin, California
Evidence § 315, at 278 (23 ed. 1966); 2 J. Vigmore, Evidence § 6bL, at
TT7=182 (3d ed. 19%0). A witness who was in a position to hear may testify
that he did not hear a warning bell or whistle to prove that no signal was
given. B. Witkin, supra. And the absence of a business entry is, under
certain conditions, admissible to prove that an event did not occur. See
Evid. Code § 1272. Such evidence is probative when it appears likely that,
had the event occurred, the witness would have observed it, there would be
3 business: entry reflecting the event, or other direct evidence would
exist. However, the probative value of such evidence may be very weak,
as 1n the case of lack of news of a person to show he is deceased. BSee
2 J. Wigmore, supra § 664, at 782.

0f course, a negative proposition may be proved by direct evidence

{e.g., evidence of timely payment to prove no default), in which case no
nezative evidence problem is inveolved.



and he would thus fail to meet his burden. His motion would be denied slthough
the plaintiff's claim might be entirely groundless.

For these reasons, the staff recommends that burden of proof snd burden of
producing evidence language be avoided in our recommended statute. To require
the defendant simply to make a8 "showing" will impose on him some initial burden
witheut obscuring the real inguiry: Is there any reasonable possibllity the

plaintiff can meet his burden of proof at trial?

Qther Changes

In this revised draft, the standard ("no reasonable possibility" plsintiff
will prevail) is removed from proposed Chapter 6.5 of Title 14 of Part 2 of the
Code of Civil Procedure, and placed in each statute which authorizes an under-
taking., This willl avoid the necessity of creating special exceptions in the
nonresident plaintiff situation {Code Civ. Proc. § 1030) and ip shareholder
derivative suits {Corp. Code § 800).

The phrase "costs and expenses” is changed to "costs and attorney's fees,”
and, in a new defimitional section (proposed Code Civ, Proc, § 1040.10), "at-

t

torney's fees" are defined to mean such fees "as the defendant may, apart from
this chapter, become entitled to recover from the plaintiff."” The addition of
this section necessitates the renumbering of the other sections in Chapter 6.5.
Other minor editorial changes have been pade

Mr. Brian Paddock of the Western Center on Law and Poverty expressed concern
over the mandatory stay provision where the motivn for an undertaking is filed
within 30 days after service of summons. See proposed Code Civ. Proec, § 10k0.40.
Mr., Faddock noted that much of the litigation his organizaticn is concerned with
is for injunctive relief in which there is an immediate need for discovery, and that

a mandatory stay provision would Impair such litigation. The staff 1s of the

view, however, that, if the plaintiff's claim is frivolous, the defendant should
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not be put to the expense of pleading or engsging indiscovery before the plaintiff
furnishes the undertaking. The staff therefore recommends that the Commission
adopt proposed Code of Civil Procedure Section 1040.L40 in its present form.
Other possible alternatives would be (1) to make the stay provision. always dis-
cretionary, regardless of when the motion is filed, (2) to bring the stay provi=-
sion into play only when the motion for an undertaking is granted, er (3) to
impose sanctions on a defendant who moves for an undertaking in had faith and
solely for the purpoée of delay. C(Cf. Code Civ. Proc. § 2034 {discovery panctions).
Such a provision, although not recommended by the staff, might take the fellowing
form:
10k0.55. If at thé hearing on the metien for an undertaking the

court finds that the motien was made in bad falth and selely fer the

purpase of herassment or delay, the court may reguire the moving

defendant to pay the reasonsble costs and attarney?’s fees lncurred

by the plaintiff in esppesing the motion.

Respectfully submitted,

Robert J. Murphy III
Legal Counsel
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" First Supplement to
Memorandum 75«74 EXHIBIT I

SENATE BILl1. No. 1236

Introduced by Senator Moscone

May 135, 1975

An act to amend Sections 391.1 and 391.6 of the Code of
Civil Procedure, relating to vexatious litigants.

LECISLATIVE COUNSEL'S DIGEST

SB 1236, as introduced, Moscone. Vexatious litigants: mo-
tions.

Existing law permits a defendant in any litigation to move
the court at any time within 30 days after service of summons
or other and equivalent process upon him for an order requir-

- ing the plaintiff to furnish the security based upon the ground

that the plaintiff is a vexatious litigant and there is not a
reasonable probability the plaintiff will prevail in the litiga-

. tion.

This bill would permit the defendant to make such a motion
at any time unti] final judgment is entered.

Existing law provides for the stay of the litigation following
the filing of the above motion and a corresponding stay of the
moving defendant’s need to plead until 10 days following
either the denial of the motion or the plaintiff’s furnishing of
the required security.

This bill would make the above provisions applicable where

 the motion is filed prior to trial and would provide that where

such a motion is filed at any time thereafter, the litigation shall
be stayed for such period following the denial of the motion
or the furnishing of security as the court shall determine.
Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no. :
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SB 1236 o
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The people of the State of Crlifornia do enact as follows:

SECTION 1. Section 3911 of the Code of Civil
Procedure is amended to read:

391.1. In any litigation, at any time within 30 deys
afier serviec of summens or other and equivalent proeess
upen him until final judgment is entered, a defendant
may move the court, upon notice and hearing, for an
order requiring the plaintiff to furnish security. The
motion must be based upon the ground, and supported
by a showing, that the plaintitf is a vexatious litigant and
that there is not a reasonable probability that he will
prevail in the litigation against the moving defendant.

SEC. 2. Section 391.8 of the Code of Civil Procedure
is amended to read: ‘

. 391.6. When a motion pursuant to Section 391.1 is filed
prior to trial the litigation is stayed, and the moving
defendant need not plead, until 16 days after the motion
shall have been denied, or if granted, until 10 days after
the required security has been furnished and the moving
defendant given written notice thereof, When 2 motion
pursuant to Section 391.1 is made at any time thereafter,
the litigation shall be stayed for such period after the
denial of the motion or the fiurnisking of the required
security as the court shall determine.
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¢52.80 10/31/75

Staff Draft

RECOMMENDATION RELATING TO UNDERTAKINGS
FOR COSTS

BACKGROUND

A number of California statutes authorize or require the plaintiff

in specifled types of actions to furnish an undertaking as security for

the defendant's recoverable costa.l Thezse are generally referred to as

“cont bonds." These statutes should be distinguished from statutes

authorizing or requiring undertakings in a variety of situationa to

indemnify the beneficiary against damages he may suffer.3 These are

generally referred to as "damage bonds. "

1.

3.

See Code Civ. Proc. §% 391-391.6 (vexatious lirigant), $§ 830-836
{defamation), § 1029.5 (malpractice action againts architects and
others), § 1029.6 (malpractice action against physicfans and others),
§ 1030 (action by nonresident plaintiff); Corp. Code § 800 (share-
holder derivative suit); Educ. Code § 23175 {action against
Regents of the University of California); Govt. Code § 947 (tort
action againet public entity), § 951 (tort action agsinst public
employee),

See Conover v, Hall, 11 Cal.3d 842, 851-852, 523 P.2d4 682, &7,

114 Cal. Rptr. 642, 443 (1974)., Three of the California cost
bond statutes provide that the undertaking shall alsc secure at-
torney's fees in addition to "costs." See Code Civ. Proc. §§ 391(c),
830; Corp. Code § BOO(4}.

See, e.g., Civil Code §§ 3235, 3236 (payment bond for private works
of improvement); Code Civ. Proc. § 1171 (small claims appeal bond
held unconstitutional in Brooks v. Smell Clalms Court, 8 Cal,3d
661, 504 P.2d 1249, 105 Csl. Rptr., 785 (1973)), §§ 512.060(a} (2},
512.080(e), 513.010(b)}{2), 514.030, 515,010-515.030 (bond on writ

of possession), § 52% (injunction bond), §§% 539-540,

552-556 (attachment bond), § 674 (bond for stay on

appeal of judgment lien), §§ 676 through 680-1/2 (bond in action to
set aslide fraudulent conveyance), § 682a (bond on levy on bank
account), §§ 710b through 713-1/2 (bond by third-party claimant in
execution proceeding), § 715 (bond required of debtor about to
abscond), § 810 (bond in action for usurpation of office), §§ 917.1,
917.2, 917.4, 917.5, 917.%9-922 (bond for stay of enforcenment during
appeal), § 1156a {(bond for writ of immediszte possesasion in unlawful
detainer), § 1203.60 (bond for release of oil and gas lien), § 1210 -
{bond on appeal from alias writ of possession), § 1685 (bond to
secure payment of ocut-of-state child support), § 1701.6 (bond by
substitute fiduciary), § 1710.50{(c)(1l) (bond on stay of enforcement
of judgment on sister atate judgment). See also Code Civ., Proc.

§§ 4B2.090, 484.090(b), 4B84.520(c), 485.220(a}(6), 485.540(d),
486.020(e), 489.010-489,420, 490.020(b), 490.030(d), 492.020(a)(6),
492,090(c) (attachment bonds--statute operative January i, 1977).
Many of the damage bond statutes also include a provision that the
undertaking will secure costs as well,

4. See note 2 supra. /



. 5
In the case of Beaudreau v, Superior Court,” the California Supreme

o

Court held unconstitutional the cost hond provisions6 of the California
Tort Claims Act. The Californiz Tort Clalms Act allows the defendant
public entity or public employee to reguire ap undertaking merely by-
filing a "demand." The stetute Lhus tune afoul of the constitutional

. - 8
rule announced in Suisdach v. Family Fiuance Corp., and further devel-

oped by later cases,g that the plaintiff must be afforded 2 hearing
which will saviasfy due process requirements before he may be deprived,
even temporarily, of his prnperty.jﬁ In this context, the due process
hearing must "inquire inte the merits of the plaintiff's action as well
a8 into the reasonableness vf the amount of the undertaking in the light
of the defendant's probable expenses.”li

In view of the Beaudreau case, the Commission has examined all of
the cost bond statutes., Those which provide for notice and hearing
before an undertaking may be required are the statutes relating to

shareholder derivative suits,lz actions by wvexatious 1itigants,13

. 14 Cal.3d 448, 535 P.2d 713, 121 Cal, Rptr. 585 (1975).
. Govt. Code §§ 947, 951,

.
. 395 U.S. 337 (1%69).

-
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E.g,, Fuentes v. Shevin, 407 U.§8. 67 (1972); Brooks v, Small Claims
Court, 8 Cal.3d 661, 504 P.2d 1249, 105 Cal. Kptr. 785 (1973); Ran-
done v, Appellate Dep't, 5 Cal.3d 536, 488 P.24 13, %6 Cal. Rptr.
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971); Cline v. Credit Bureau of Santa Clara Valley, 1
Cal.3d 908, 464 P,2d 125, 83 Cal. Rptr. 669 (1970); McCallop v.
Carberry, I Cal.dd 903, 464 P.24 122, 83 Cal. Rptr. 666 (1970).

10. The plaintiff's "property' in this context is either the nonrefunddble
corporate premlum, the plaintiff's cash collateral, or-~if he fails
to furnish an undertaking--his cause of action which is dismiased.
Beaudreau v. Superior Court, 14 Cal.3d 448, 455-456, 535 P.2d 713,
TH « T/, 121 Cal. Rptr. 585, 55 - Svo(1975).

11. Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, Mo, -
121 cal. Rptr. 585, JZI(1975). ,

12, Corp. Code § B0U{c). The predecessor section of Section 800 was
suggested as a possible model for cost bond statutes in the case of
. Nork v. Superior Court, 33 €Cal. App.3d 997, 1003-1004, 109 Cal.
Rptr. 428, 4/335 (1573). Accord, Beaudreau v, Superior Court, 14
Cal.3d 448, 462, 535 P.2d 713, 722, 121 Cal. Rptr. 585, 59+ (1975).

13, Code Civ. Proc. §§ 351-29]1.6.
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.malpractice actions against architects and {:rt’l*xersf,l':i and malpractice
actions against physizians and others.lﬁ These which require an  under-
taking with no pfovisian.for « hearing are the statutes relating to 5
tort clairs against public Entitiasié and publia empicyees,lY actions‘
against the Regents of the University of California,ia actions by a

- nonresident plainﬁ;iff?}EF and acticeng for libel or slander.zﬁ Al) of the

statutes in cthe latter categonry appear to ceme within the holding of the

Beaudreau casge, and thos dre of Jouhtfoj tonaritutinnality.zl

At a winlmum, 1o satisfy conatitutiomal requirements as presently
interpreted by the Califorafs Supreme Court, a statute authorizing or
requiring an undertaking for costs must provide for a hearing after
noticed motion, with the hearing directed te the guestions of the merit
of the plaintiff's claim and the reascnableness of the amount of the
undertaking in light of the defendant’s probable costs.22 If the plaintiff's
claim is c}early meritorious, and thus there 1s not reasonable poassibilicy

that the defendant will become enticled {o recover costs,23 an undertaking
L

14. Code Civ. Proc. § 102%.5.

-

15. Code Civ., Proc. § 102%.6. Subdivizsion (e} of this section, which
requires an undertaking upon the ex parte application of the de-
fendant where punitive damages are sought, was held unconstitu-
tional in Nork v. Superior Court, 33 Cal. App.3d 997, 109 Cal,
Rptr. 428 (1973).

16. Govt. Code § 947,

"17. Govt, Code § 951.

18, Educ. Code § 23175,

19, Code Civ. Proc. § 103G,

20. Code Civ. Proc. §§ 830-836.

21. The question of whether some of the damage bond statutes may be un~
constitutional is closely anslogous to the gquestion in the cost
bond context. Sse Conover v, Hall, 11 Cal.3d 842, 8531-85Z, 523
P.2d 682, 658%, 114 Cal. Rper. 642, 6#f (1974)("[w]e cannot discern
why this factual difference [between cost bonds and damage bonds].
hes any legal significance™). However, the more numercus damage
bond proviaions present a subject of considerably broader scope. A
This recommendation is confined to the cost bond problem only. :

22. See Beaudreanu v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713,
7A0, 121 Cal. Rptr. 585, 5% (1975).

23. Of course, the plaintiff may become llsble For the defendant's
costs notwlthstanding a meritorious claim if, for example, the
defendant makes & statutory offer to compromise under Code of Civil
Procedure Section 997 or 998 zand the plaintiff fails to achieve a

larger recovery.
3




may not constitutionally be tequired Ifrow the }“:E_aifm:iff.‘z’2 The extent

to which an undertaking way comstitutionally be required when the merit

of the plaintiff’s claim is lesas certain depends upon the underlying
legislative purpose of the pertvicular cost bond statute‘EE At omne '
extreme, where the undertaking 1= principally for security, an undertaking
may constitutionally be vequired in sll except those few cases where

H

there is "no reasonable possibility" thar the plaintiffi will become

6 . ) ,
liable for cosats. At the other exireme, whers the undertaking is
principally to deter frivolous ciaime, i+ appears that an undertaking

. ; L o , . 27
may constitutionaliiy bo requiced oulvy in "actions lacking merit."

24, Sze Bell v. Burson, %02 U.5. 5353, 540 (1971}; Beaudreau v. Superior
Court, 14 Cal.id 448, 459, 535 P.24 713, 7:1%-720, 121 Cal. Rptr. 5835,
561~592 (1975): Rios v, Cozens, 7 Cal.3d 7921, 794, 4499 F.2d4 279, R

103 Cal. Rptr. 299, (1972},

25. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713,
Zid, 121 Cal, Rptr. 585, 59A(1975) (the hearing is "to determine
whether the statutory purpose is promoted by the imposition of the
undertaking requirement').

26, See Bell v. Burson, 402 U.S. 535, 540 (1971} (State of Georgla may
not constitutionally require security for damages from uninsured
motorist if there 1s "no reascnable possibility" of a judgment
against him); Beaudreau v. Superior Court, 14 Cal.3d 448, 459, 535
F.2d 713, 719-720, 121 Cal. Rptr., 585, 591-532 (1975); Rios v. Cozens, 7
Cal.3d 792, 794, 499 P.2d 979, _ , 103 Cal. Rptr. 299, __  (1972)
{Department of Motor Vehicles must, before requiring security from
uninsured motorist, determine that there is a ''reasonable possi~
bility" of a judgment against him).

27. See Beaudreau vw. Superior Court, 14 Cal.3d 448, 464, 535 P.24 713,
123, 121 Cal. Rptr. 585, 5927 {1975), The prec’se standard for
determining when an action lacks merit is not articulated in Beau-
dreau. A statute designed to deter frivolous claims and limiting
the undertaking to those cases where there is no reasonable possi-
bility that the plaintiff will prevail would clearly withstand
conatitutional attack. Ci, Code Civ. Proc, § 3%1.1 (no "reasomable
probabilicy" that plaintiff will »revail), §§ 1029.5, 1029.6 {"no
reasonable possibility" that plaintiff has a cause of action);
Corp. Code § 800(c}(l} ("no reasonable possibilitry" that action
will benefit corporation or shareholders}. A more liberal under-
taking requirement, excusing the plaintiff from giving security
only when it appears more likely than not that he will prevail,
would be less directly related to the statutory purpose of deter-:
ring frivolous claims, but yet wight withstand constitutional
attack. Cf, Randone v. Appeilate Dep’t, 3 Cal.3d 536, 563, 488
P.2d 13, 3 . %6 Cazl, HEptr. 709, 7727 (1971} (prejudgment attachment
may be constitutionally permitted after hearing on “probable walid-
tty" of plaintiff's claim)}. As a matter of policy, it would appear
preferable to excuse the plaintiff from filing an undertaking when
hig claim ig real and substantial, although not probably valld,
gince this will serve the statutory purpose of weeding out frive-
lous claims without lwmpalring bona fide cnes.
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Thuz, te determing the crnstitutionaily permisgible reach of a cost bond
atatute, i1t is necessary 1o ezasine ohe wideriving legislstive purpose
~of the staitute,
In the case of the nenresident giainiiff;iﬁthe purposa of the

wndertaking ls to decurs a possibie 3 for couts in the defendant's

25 ; _ . .
favor. Hence, an updettiasking {07 costs uay be vecuired inm all cases
except these whers there is ne vsesouable possibilidey thart the plaintiff

will become lfables for costs. Tn s8il of the remaining cost bond statutes,
11 )

the purpose 13 to deter groundiaoss clgime, Here, the undertaking may

Y

il -

be required only in Yscrlong lacking meriaz,

BEDOMMERL AT TONS

™

The Commiseion recommends the cnzscoment of a sipgle sratutory

b

ad apeiial procesdings in which an

schene applicable to all actions
ed, The Comwmissicn does not necessarily

bt

a
untdertaking for costs may be vequi
endorse the policy underlving the undertaking requirement and expresses

no view concerning the kinds of cases in which an undertaking should be

28. See Code Civ. Proc. § 1030.

29. Myers v, Carter, 178 Cal. App.2d 622, 525, 3 Cal. Rptr. 205,307
{1960) (undertaking requirement is in recognition of "the probable
difficulty or lmrracticebility of enforcing judicial mandates
against persons not dwelling within the jurisdiction of the courts),

30. The purpose of the undertaking requirement in the vexatious lici-
gant statute (Code Civ. Proc. §% 391.-391.6) 1is to prevent “abuse"
by "litigants who constantly file groundless actioms." 38 5.B.J.
663 (1963). 1In the defamation context {Code Civ. Proc. §§ Bi0-
836), 1t is to discourage "the toc common practice of instituting
libel and siander scits inspirad by mere spite or ill-will and
without good faith." Shell «il Co. v. Superior Court, 2 Cal.
App.2d 348, 355, 37 ».2d4 107E, g8/ (1934}, modified, 5 Cal. App.2d
480, 42 P.2d 1049 (1935). The undertaking in the case of malprac-
tice actions against architects, phveicians, and others {(Code Clv,
Proc., §% 1029.5, 1029.6) is to deter “frivolous" claims. Review of
Selected 1989 Code Legisiation at 65 (Cal. Cont. Ed. Bar. 1969);
Review of Selected 1907 Code Lepislarion at 57 {Cal, Cont. Ed. Bar
1967}. The requlrement in sharehclder derivative suits (Corp.
Code § 800) is to discourage "frivolous' suity. See Beaudreau v.
Superior Court, 14 Cal.3d 448, 462, 535 P.2d4 713, Zad, 121 Cal..
Eptr. 583, 5§94 {1975). And the undertaking regquirement aof the
California Tort Claims Act was to deter "unmeritorious and frive-
lous litdgation." Id. at 452, 535 F.2d at %57, 121 Cal. Rptr. at
J%7.

31. -See note 27 suprd.

=
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required. However, thars is uo goupd reason for continuing the individualized i
‘treatmént of undervakings in the existisg cost hoad stavetes, and the
statutory procedurs should compors with conssiturional requirements,

A table compaving the juportant siwilarities and differences of the
existing coar bond statutes 2nd toe Uommiesion’s recommended statute is
set forth following the ~zoomsendes legislation.

The Commissinn recommends thet the folloving provisions be included
in the new statuzes

(1} Prowide ihat ubhe undevénbing i85 o gepure the sllowable costs
and, where ctherwlae osuthovized, atvoraey's fees which may be awarded to
the defendant,

{2} Allow the defendant to aove for the wadertslking at any tilme,

{3} PRequire the defendant to show its probable allowable costsand,
if recovery is suthorized, attorney's feer.

{47 Where the purpese of the undertaking 1s pripcipaliy to deter
frivolous,litigatien, require the defendant to show that thers is no
reasonable posaibility the platntiff will obtain judgment against the

moving defendant.32 Where the purpose of the undertaking is principally

to surmount expected difffculties in enforcing an award of costs (e.g.,
nonresident plaintiff), authorize the undertalkdng in all cases except
- where the plaintiff shows there is ao reasonable possibility the defendant

will obtain judgment in the action.
(3) Fix the amount of the underiaking as one and one-half times

the defendant’s probable allowable custs and, 4f recovery 4is authorized,

32, Of course, even il the plaintiff ultimately prevails in the action,
that will not necessarily defeat the defendant’s right to recover
costs. For example, the defendant may have made an offer to com-
promise pursuant to Code of Civil Procedure Sections 397 or 998.
1f the plaintiff's judgment is not more favorable than the offer,
then the defsndant will be gatitisd to recover costs., See peneral-
ly 4 B, Witkin, California Procedure, Judgment §§ 87, B9-90, at
3247, 3248-3249 (24 ed. 1971). An undertaking statute could re-
quire the plaintiff, when a statutory cffer to compromise has been
made, to show that it will probably obtain a judgment greater than
the amount of the offer in order to avoid the requirement of an - .
undertaking. However, the disadvantages of injecting the issue of
probable damages into the hearivg on the moticn for an undertaking
appear to cutweigh the additional settlement leverage which might
be gained by such a provision.

b




attorney’s fees.
{67 Reguilre tha plolasifi wo I7ie fhe urdectaking within 20 days
after the ceurt’s ordeyr requiving ir, or =itkin sueh greaier pericod as
the court usy allow, :
{7} rovide fov dizwisezl of ske setliop for plointiff's failure Eo
furnish the undertsking withio the time prescribed.

{(8) Frovide far court atoruail of, ard a procedure for the

defendant to sxcent to, the suretios,

(93 Frovide foe rie motion if rhe defendant's

nction for an undeviak’ te Filad sehin 3 days afrer gervice of
summons, and for a discreidounsary siay if the monion 18 later filed.
{10} Authorize the court ho droressc or deersase the amount of the

undert&king,$6

33. See, e.g.. Code Civ. Proe. § 513,010 ("not 1ess than twlce the
value of the property”), § 539 {ovne~half of “total Indebtedness or
damages claimed"), § 677 (not greater than "double the amount of
the debt or liabliity alleged to he due'™), § 6823 ({"not less than
twice the amount of the judgment'}, § 710c {not greater than “double
the amount for which the execution 1is levied"), § %17.1 (“double
the amount of the judgment or ovder® unless given by licensed
corporate surety; then ‘'one and one-half times the amount of the
judgment or order'), § i1203.60 {130 percent of the amount of the
claimed lien™), § 1710.50¢c}{l} {not exceeding “double the amount
of the judgment creditor's clalw'}, § 482.220(b) {(equzl to "the
probable recovery for wrongful attachment'': statute effective
January 1, 1977}.

o

- 34, GSee, e.g., Code Civ. Froo. §§ B32-834,

35. By a 1975 gwmendment to the vooatious litigant stitute (Code Civ.
Proc. § 391.9) effeciive Januucy 1, 1976, the Legislature continued
the provision for a mandatory stay by the filing of a motion for an
undertaking even when filed after the commencament of trial.

Cal. Stats. 1973, Ch. 381, § 2. This wiil allew the defendant to
use the motion as a dilstory tectic. It would appear prefersble to
bring rhe mandatery stay vrovisioun intoe play only when the motion
in filed early in the ijzzbatiun(

36, It is arguable that due procese regqulres a provision for decreasing
the undertaking when the defsendant's probable costs appear leass
than upon the initial hearing., See Beauwdveau v. Superior Court, 14
Cal.3d 448, 459-460, 535 P.Zd 713, <F.2¢ . 121 Cal. Rptr. 385,
59 (1975

7
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37, See, g.g,, Uode Chv. oo, 8§ 5E0.
38. See, e.g., Code Tlv, Froc. §% 10%R8a, 489,116, 489,120,

39. See, 2.g., Bduc. Code § 23173(c}; fove, Code 8% 547 (kY, 95i(b).




Yo8/069

PROPOSED LLEGISLATION

The Comnission's recoumendation would be effectuated by enactrent

of the following measure:

An act to amend Sections 39l.1, 830, 102%.5, 1029.6, and lu3D of,
to add Chapter 6.5 (commencing with Section 1340.05) to Title 14 of Part
2 of, and to repeal Secrioms 391.2, 391.3, 391.4, 391.5, 3391.4, 83},
432, 833, 834, and 335 of, the Code of «ivil Procedure, to amend Section
BOO of the Corporaticns Code, to amead Section 23175 of the Lducation
Code, and to amend Sections 947 and 951 of the Government Code, relating

to undertakings as security for costs and attorney's fees,

The people of the State of California do enact as follows:

Code of Civil Procedure § 391.1 {amended)}

SECTION 1. Section 391.! of the Code of Civil Procedure is amended
to read:

391.1. In any litigation, et amy time within 36 days after
service of gsummoms eor other and equivalert precess wpenm himy & defendant
may move the court 5 uper notiee and heariagsy for an order requiring

the any plaintiff who i

a vexatious litigant to furnish security = as

provided in Chapter 5.5 (commencing with Section 1040.03) of Title 14 of

Part 2 of the Code of Civil Procedure . Tne motion must shall be

baged made on the ground 5 and supported by a showing 5 that &he
piaintiff s o venatious litigant ard that there 1s met & no reasonable

peebabitiey possibility that he the plaintiff will prewail obtain

judgnent #r the litigatisn apgainst the moving defendant.



Comment. This title is revised to incorporate the uniform pro-
cedures for undertakings for costs and attorney's fees enacted in Cnapter
.5 (commencing with Section 1240.05) of Title 14 of Part 2 of the Code
of Civil Procedure. Section 321.! is amended toc make the uniforn procedure
applicable to actions by a vexatious litigant. Sactions 391.2 through
391.6 are superseded by the uniform procedures, and are therefore re-

pealed.

968/870

Code of Civil Procedure § 391.2 {(repealed)

SEC. 2. Section 391.2 of the Code of Civil Procedure is repealed.
304-2+ At the hearing uper sueh motien the seurt shalil consddesr
such eviderneey weitten o oral; by witmesses er affidavies; &5 may
be matertal ee the ground of the wetienr Ho determinssion made by
the esurt in deternining er ruling wpen the netieon shalit ke eoF be
deemed te be & detesmnination of amy issuse in the lieipation eor ef

the meries £hpereefs

Comment. See the Comment to Section 391.1,

968/871

Code of Civil Procedure y 391.3 {repealed)

SEC. 3. Section 391.3 of the Code of Civil Procedure is repealed.
3091-3; If; after heariwz the evidence uper the metien; she
court determines thaet the plaiaeiff 13 & vesskious titisant amd &£hae
there i3 nre reaserabie probabitiey that he wiltl prewail #m the riti=ation
ageinse the movims defendantsy the eourt shail erder the plaimeiff
te furmishy for the benefie of sueh meviag defenderty securiey of

sueh natwures; in suek amsuprt; and withins sueh £ime; 835 the eeurs shall

-10-



£dx+r The ameunt of such security may thereafter from £ime e time
ba inereased er decreased in the ceurtls discretien uper & chewing

that the securisy provides has eF may beeeme inadequate oF execessiver

Comment., See the Comment to Section 391.%.

968/872

LCode of Civil Procedure . 391.4 (repealed)

SEC. 4. Section 391.4 of the Code of Civil Procedure is repealed.
39i-4c When seewrity that has beer erdered furnished 15 pet
furpished as erdered; the litisadien shali be dismissed as s the

defendant fer whoese benrefit i+ was ordered £uraisheds

Comment. Sece the Comment to Section 391.1.

263 /073

Code of Civil Procedure § 391.5 (repealed)

SEC. 5, Section 391.5 of the Code of Civil Procedure is repealed.
3ul-5- Uper the terminatieon of the rieipatien the defendant
shaiit have reeeurse to the sesurlty tp such amounrt s the =eurt shall

deteFRIneT

Comzient. See the Comment to Sectiom 391.1,

968/874

Code of Civil Procedure % 391.6 (repealed)

SEC., 6. Section 391.6 of the Code of Civil Procedure is repealed.
3916+ Unen & metien purluant o Seetien 301:1 15 £4led the

iitipaedeon & gtayedy and the woviag deferdant need nek pleadsy wntid

~11-



0 days after the metion shall have been dented; ef if grantedy until
10 daye afeer the reguired seeurity has been furnished and the movins

defendant piven written netiee thesesfs

Comment., See the Corment to Section 1391.1.

9638/875

Code of Civil Procedure 5 430 (amended}

SEC. 7. Scetlon 830 of the Code of Civil Procedure is amended to
read:

830 oefere issuing the Swsmens in an asetiea fer libel of slenders
the eterk shall regquire g wreitten undertaking on the pare of the
painsiff in the sum of of five hundred dellars {55003 with =& least
twe competent and suffietent sureties; specifying their eeeupations
and resideneesy to the effeet that #f the asetien 45 ddomissed er
the defendant reecovers judgrerts they will pay the cests and ehasges
avarded apatnst the plainsiff by Judenment; in the pregress of the
askidny oFf er &n appeals not exnceedinp the sum speeifiedsr Ar aetien
brought witheut £ilinp the Fequired undertaking shall be dismisseds

In any action for libel or slander, the defendant may move the

court for am order requiring the plaintiff to furnish a written undertaking

as provided in Chapter 6,5 (commencing with Section 1040.05) of Title 14

of Part 2 of the Code of Civil Procedure. The motion shall be umade on

the around and supported by a showing that there Is no reasonable possibility

that the plaintiff will obtain judg.ent against the moving defendant.

Comment. Section 830 is amended to incorporate the uniform procedures
for undertakings for costs and attorney's fees enacted in Chapter 6.5

(commencing witn Section 1040.05) of Title L4 of Part 2 of the Code of

-12-



Civil Procedure, and to comport with the constitutional requirements

enunclated in teaudreau v, Superler Court, 14 Cal.3d 448, 535 P.2d 713,

121 Cal. Kptr., 585 (1973). Sections &3: through 835 are superseded by

the uniform procedures, and are therefore repealed.

4041162

Code of Civil Procedurc . 331 {repealed)

SLC, 8. Section 331 of the Code of Tivil Procedure is repealed.
mdts naech surety shail annex €o the undertaking asn affidavit
that he £#5 2 resident and hoduseheider or frecheider within the the
eoumtyy and i5 worth deubie the amount speeified in the undestakinzy
sver and abeve ail his Just debis and tiabilities; exelusive of propersy

exemnpt frem exeeutionr

Comment. See the Comment to Section 830,

404/163

Code of Civil Frocedure ; 332 (repealed)

SEC.9. éection 832 of the (ode of Civil Procedure 1s repealed,
232; WHithén 48 deys after the serviee of £he sur-ona; any defendant
may give €8 ehe pleinsiff or his mitermey metiece that he exeepts
9 the sureties srd reguires their justificatien befere a fudoe eof
the eourt at a speeified time aud gplaeer The time shall be net tess
than five or mere thar 10 days after the serviee of the netieer exeept
by eonsert ef parctesr The quatifieations of the sureties shall

be 88 ¥equired in their gffddavits~

Comment. See the Comnent to Section 330.

~13-



404/164

Code of Civil Procedure ¢ 9433 {repealed)

S5EC. 19. Section 833 of the Code of Civil Procedure is repealed,

233+ Fer the purpese &f Justifieatien each surety shail attend
beafore the judge Bt the time snd place nentfoned in the notiees and
Ray be examined oa eath teuwehing his sufftezemey in sueh manmer as
£he 4udege deems prepers TFhe exasinstien shall be redueed &0 wrieing

+£ eithes party desirves &<

Comment. See the Comment to Section 230,

4047165

Code of Clvil Procedure » 834 (repealed)

SEC. 11. Section 834 of the Code of Civil Procedure is repealed.
434 If &he judge £inds the undertaking suffietent; he shald
aprex the examination €o the vnderEaking and enderse his approvas
gpen f£r £ the sureties £ail te appesr of the Judse fipds eithesr
supesy insuwffteient; he shall erder & new undertaking £e be giveny
The judpe may 8t any time order & new of additionsl undertaking wpon
proeé tnat the sureties have beecome iasuffielentr If & mpew or additiensal
underearing +s erdered; all preoceedings in the ease shalli be stayed
uzkit the new undertahking 15 exceuted gud £ited; with the approval

of the judge-

Comuent. See the Comment to Section 330.

~l4=



4041166

Code of Civil Procedure % 335 (repealed)

SEC.12. Bection 335 of the Code of Civil Procedure is repealed.
$35+« f the uadersaning as resuired i3 nes filed im five days
after she grder fherefor; the iudse oF esurt shall erder the actien

dismisgeds

Comment. 5ce the Comment to Scection &30.

4047167

Code of Civil Procedure © 1029.3 (amended)

SEC. 13. Section 1029.5 of the Code of Civil Procedure is amended
to read:

1029.5., -(a) Vhenever a complaint for damanes is filed against any
architect, landscape architect, engineer, building designer, or land
surveyor, duly licensed as such under the laws of this state, in an
action for error, omission, or professional negligence in the creation
and preparation of plans, specificatioans, designs, reports or surveys
vhich are the basls of work perforwed or agreed to be performed on real
property, any such defendant may 5 within 30 days afeer servies
of summensy move the court for an order ; upen petiee ard hesring 5

- requiring the plaintiff to furnish a written undertaking 7 with
2% legst twe sufficient auresiess irn the sum ef £ive hurdred dellazxs
{55008+ as seeurity for the esst of defense as provided in sahdivieien

{d}5; whieh may be avarded spainst sueh piaintiff as provided in Chapter

of Civil Procedure . The motion shall be wade on the ground and supported

by a showing that there is no reasonable possibiliry that the plaintiff




will obtain judgaent against the noving Jdefendant. Sweh metiens

shall be supported by an affidavis Jhowins that the elaim againsé
sueh defendant is frivelewns:

At the hearing upen sSuen metieny the eourt shall erder the plaintiff
te £ite sueh seeurisy 1f the defendarnt shews €o the satisfactien
of the court that {1} the plaintiff weuld met suffer undue econmie
hardship in filing seveh written undertekings and {i1) there 3 nme
reanenablie pesstbilicy that the plaintiff has a cavse of aetien agaiest
caeh memed defemdant wWith rPegpeet o whem the niaineiff weuld eotherwise
be reguired te file sueh writter undeckaking: e appesl shall be
taiken frem any orcer made puXsuant ee khis gubdivisien e £ile eor
net £ £ilte sueh seeuritys

& determination by the court that Seeurisy edtber shall or shali
aok be furanished er shall be furnished as te ene e¥ rore defendants
and pat as £e othersy shall net be deemed s deternination of amry enme
eF more issdes ia the aetden oF ef the werits thereef: I£f the ecourt 5

upen any sueh motteny makes & decermination that 2 written vadertaldnp

be fuwaished by the plaintiff gs to ary ore er =eore defendantss the
astton shall be dismissed as &5 such deferndant or deferdantss unteas
the seeurisy peguired by the eoure shali have been furnished withia
sueh Feasensble &ine as may be £fized by the eourts

{b) This section does not apply to a complaint for bodily injury
or for wrongful death 5 mef £e am setiemn cemnerneed im a smell etaims
cpure ,

{ey UYhenever mere taan one sdeh deferndant is nameds the vndertaking
shat: be inereased to the extent of fiwve hundred dellars 43003 fer
egeh additionat defendant im whose faver sueh undertaking is erdered
rot te exeeed the total of theee theusamd deliars £53;5083<

. .



{2+ In any mebien requirins g wEitten undestaking 8s provided
+n £his sectiepy usern the diasmissal of the aetier or the award eof
iudpment te the defendants the eourt shall require the plaintifs
te pay the defermdantls eests ef defense awtheriszed by law, Any sureties
skaltl be lisbie for sueh costs in sn ameunt not te exeeed the sum
of f£ive hundred dellars £53803 for each defendant with respeet €o
whonm sdueh sureties have executed g writter dadertakingr I the plaimeisf
prevaiis im £he setion ogainst sry defemdant with respeet te whem
sueh peeuriey has been filed; sueh defendant shail pay the eest te
plaintdff of ebeaining sueh written undertakings

Comment. Section 1029.,5 is amended to incorporate the uniform

procedures for undertakings for costs enacted in Chapter 6.5 (comiencing
with Section 1040.05) of Title 14 of Part 2 of the Code of Civil Procedure,

4047170

Code of Civil Procedure % 1029.0 {amended)

SEC. l4. 3Section 1029.6 of the Code of Civil Procedure is amended
to read:

1029,.6. <£a3 Uhenever a complaint for damages for personal injuries
is filed agailust a physician and surgeon, dentist, registered nurse,
dispensing optician, optometrist, pharmacist, registered physical ther-
apist, podiatrist, licensed psychologist, osteopath, chiropractor,
clinical laboratory biocanalyst, c¢linical laboratory technologist, or
veterinarian, duly licensed as such under the laws of this state, or a
licensed hospital as the employer of any such person, in an action for
error, ommission, or negligence in the performance of professional
services, or performance of professional services without comsent, any
such defendant may 5 within six menths afeer serviee of summersy

-17-



move the court for an order ; uper nstiee to praintiff and all defendants
havine zppea¥ed ia the aetieny and heariasgy requiring the plaintiff to
furnish a written undertaking 5 with at teast twe suffieiept sSuresdessy

ip & sem mek te execes five hundred dellars {$502)}; or te depesie

sueh Sum oF equivalent Seeufiey approved by the eoure with the eterk

ef the eourty &5 seeurity £or the eosts of defense gs preovided in
subdiviston {d¥7 whieh may be awarded against such pleinedff as provided

in Chapter ¢,5 (coiumencing with Section [340,05) of Title 14 of Part 2

of the Code of Civil Procedure . ‘ihe motion shall Le made on the ground

and supported by a showing that there is no reasomable possibility that

the plaintiff will obtain judghent against the moving defendant,.

Sueh metien shaell be suprerted by affidavit showing that the elaim .
against sueh defendant s friveleuss Anry defendant having appeared
in the zegien and withie 30 days after receipt of notiee may feoin
with the movinpg party requeseing an order under this cestien g3 €o
sueh additienst defemdarnts The failure of any defendsnt to foin with
the meviag pasty shall preeiude eash suek defendart £rem subsequentiy
reguesting ar srder urder this seesiens

At the hearisg upem sueh motisny the eoure shail erder the piaintiff
£ £furnish sueh seeurity if the defendant shews te the satisfaesien
ef the court that: {ir the pleintiff would not suffer undue econonie
hardship n filing suek wriesen undectaking of making sueh depesit
erd £{3i+} there 15 ne reasenable pessibility that the plaineiff has a
cause of aetier apainst each nemed defendant wieh respeet ke whenm
the pleintiff weunld otherwise be reguired te file sueh written wndereskine

6¥ make sueh depesitsr

-1



A detormination by the ceure that eseeurity either shall or shaill
not be furnished or shail be furnished as te one or mere defendants
and not an ge ethersy shall net be deemed g determinasion nf any
one or more fgsues in the actisn or of the meries thereefy If the
courey upon ary sush netion; makes o determination that & weitten
undereaking or depooit be furnished by the plaintiff as to any one
or more defendant,the aetien shaii be diomiseecd a9 te auch defendans
oF defendants; unieas the sesurity requived by the ceurt shaili have
been furnished within sueh reasenable time as may be fixed by the
eourey

£b) This scetion dees net appky to a complaint in an actéen
conmenced in & small clsims eeoursr

{e> Waenever move than one such defendant is namedy the undereahing
or depeosit shall be inecressed te the extent of not eo exceed five
hundeed doliass (65003 fer ench addieional defendant in vwhese faver
sueh undereaiing or deposie ta ovdeseds not eo exceed the eabal of
erne theusand dellare 5130083~

{4y In any aection vequiving & written undereaking ov depesie
20 provided in this sestion; upen the dipmisesl of she aepion ov
the avard of judgment te the defendanty the court shail require the
piaineiff ve pay the defendantls eourt costsr Any sureties shelid
be iiablie for sueh ecosts in en smount met to exeeed the sum of five
hundved delliars (3500) ar the amount of the undersahingy whichevey
8 }ressevy for each defendant with respeee teo vwhem sueh sureties
have exeeuted a weitden undercaking er the platneiff hae made a depasier
3£ the plaintiff prevails i the aetion apatuae any defendame with

respeet to whem Such seceurtty has been filed; sueh defendant shall

-]19=-



pay the eosts to plaintiff imeurred in ebesining sweh written undertaking
e¥ deposit and defending the motion for dismissat sushevized by this
geettonr

{23 Vnenever a cemplaint deseribed in subdivisiern €a) Pequesss
an everd of exemplary dewmspesy any deferdant againse whem the damages
are seught may meve the eourt for an ex parte erder requivring the
plaintiff €p £ite a corperate dureiy bendy appreved by the ecourts
or make a eash depesit #n an ameunt fixed by the ecourtr bpen the
£4iing eé/EEiien; the ceurt shail require ehe pleineiff to file the
bend or make the ecach depeaier In no evemt shali: the bond or cash
depesit be less thar twe thousand five hundved doliars {82¢y5009«
The bond or eash deposit shail be conditiored upon payment by the
plaintiff of all cests ard reacemable atterneyls fees tmneurved by
the defendant in defending against the request fer the award of exempiary
damapensy a3 determined by the courey 1€ the plainctff fails ts veeaver
any exemplary demegess The order reguiting the bonrd er eash depesit
shal} regquire the bord £o be £iled or cash depesit te be made with
the elerk eof &he court met later thas 38 deys after the order 42
sevvedr <£f the bond 19 ne: £iled o the ecash depesit 43 net made
within sueh perisd; upen the motien of the defendant; the ecourt shail
strike the portion of the ecompiaint whieh requests the award of exemplary
damagesT

££3 Any defendant filing a metior under this seetion or Jeining
with & meving party urder this seetien i3 preciuded Evom subsequently
£4ling & motienfer summary juégmen&w

€23} Hny deferdant filing a moeien for summary judgment is preeluded
£reom gubsegquently filing a metien; er Jeining with a weving pereyy
under £his seetiens

—3 (-



Comment, Section 1029,6 1s amended to incorporate the uniform pre-
cedures for undertakings for costs enacted in Chapter 6.5 (commencing
with Section 1040.05) of Title 14 of Fart 2 of the Code of Civil Procedure.

4041174

Code of Civil Procedure 5 1030 (amended)

SEC. 1>, Section 1030 of the Code of Civil Frocedure 1s amended to
read:

1030, (a) When the plaintiff in an action or special proceeding
resides out of the state, or is a foreign corporation, sesuriey for
the eosts and eharpgesy which may be awarded apeinse sueh plaineiffs
may be required by the defendantr When reguiveds ald preceedings
én she setion o specinl procecdings musé be staved uniid an undeveakingy
exeeuted by £we or more persony 18 fited wieh the elerk,sr with the
judpe +£f there be no elerh; to the effecet that they will pay sueh
eeopts and eharges as may be awarded apainst the piainedff by judgmenes
or in the pregress of the aetieon er speeial preceeding, not execeeding
the sum of three hundeved deilaws {63003+ A mew exr an additienal
undereahing mey be ordered by the eourt or judpe; upen preef thae
the sriginal undertaking is insuffieient seeurity; and proccedings
tw she setion o¥ ospeeial preceeding stayed umtil sweh new sr additienal
wndertaking 49 exeecuted and £ileds Any stay of preccedings pranted
dndey the provisiens ef this seetien shali extend te a peried 10
days sfter serviee upen the defendant nf written notice of the €iling
of the required undevreakinpgs

After the lapae ef 30 days frxom the serviece of netice that seenvipy
is mequiredy oF of amn svdew fer new or addicienal seeuriey; upen
preaf thereefy and that me wnderesking ae required has been fited;
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the eeust er judme; may order the aetien or speeial proeceding € be

désmissed- the defendant may move the court for an crder requiring the

plaintiff to furnish a written undertaking as provided in Chapter 5.5

———— —— . e S S—— e eEmAS  SPetm

Civil Procedure.

(b) The motion shall be made on the pground and supported by a

showing that the plaintiff is one described in subdivision (a) and that

there is a reasonable possibility that the moving defendant wiil

obtain judgment in the actlon or special proceeding.

Comment, Section 1030 is amended to incorporate the uniform
pracedures for undertakings for costs and attorney's fees enacted in -Chapter
6,5 (commencing with Section 1040.05) of Title 14 of Part 2 of the Code
of Civil Procedure. Tue purpose of thils section 1s primarily to secure
an award of costs in favor of the defendant which would otherwise be
difficult to enforce agailnst a nonresident plaintiff, Therefore, this
section allows the defendant to require an undertaking for costs whenever
there 1g a reascnable possibility that the defendant will prevail in the
action. Cf. Bell v. Bursom, 402 U.S. 535, 540 (1971).

4047176

Chapter 6.5 {commencing with Section 1040.05) of Title 14 of Pare 2
of the Code of Civil Procedure {added)

SEC. 16. Chapter 6.5 {commencing with Section 1040.05) is added to

Title 14 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 6.5. UNDERTAKINGS FOR COSTS AND ATTORWEY'S FEES

3 1060.05, Application of chapter

1040.05. (a) This chapter applies only to an action or special
proceeding to which it is specifically made applicable by statute,
(b) This chapter does not apply to any action commenced in a small

claims court.
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Comment. Subdivision (a) of Section 1340.05 limits the application
of this chapter teo actions or special proceedings where a separate
statute so provides. L.g., Code Civ. Proc. 3% 39l.1 (actions by vexa-
tious litigant in propria perscna), 830 {actions for libel and slander),
1029,5 {(malpractice actlons agailnst architects and others), 1029.6
(malpractice actions against licensed health professionals), 1030 (ac~
tions by nonresident plaintiff); Corp. Code § 300 (shareholder deriv-
ative suits}; Educ, Code ; 23175 (actions against Regents of the Uni-
versity of California): Govt. Code 3% 947 (actions against public en-
tity), 951 (actions against public employee). The chapter does not apply
to a myriad of situations where a damage bond may be required.

Subdivision (b) makes the chapter not applicable to an action
commenced in a small claims court, This generalizes the substance of
provisions formerly found in Govermment Code Sectioms 347(b) and 851(b),
Education Code Section 23175(c), and Code of Clvil Procedure Sections
1029.5(b) and 1029.6(b).

This chapter affords a procedure for the defendant to compel the
plaintiff to furnish an undertaking for costs and attorney's fees which
comports with constitutional due process requirements. 5See Beaudreau
. Superior Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 385
(1975).

100/880

§ 1040.10, Costs and attorney's fees defined

1040,10. As used in this chapter:

{a) "Attorney's fees" means such reagsonable attorney's fees as the
defendant may, apart from this chapter, become entitled to recover from
the plaintiff,

{b) "Costs" means the allowable costs which may be awarded in
favor of the defendant and against the plaintiff.

Comment, Section 1040.10, which defines ‘attorney's fees" and

' makes clear that recovery of attorney's fees must be authorized

"costs,’
by independent provision of law to come within the scope of this chapter.

See, e.g., Code Civ. Proc. iy 391(c), 336; Corp. Code § 40G0(d).
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4041177

5 1040,15. ifotion of plaintiff to require undertaking for costs
and attorney's fees; supporting affidavit

1040.15, At any tine after the filing of the complaint, the defendant
may move the court, upon notice, for an order requiring the plaintiff to
furnish a written undertaking as security for costs, attorney's fees, or
both., The defendant shall, in an affidavit in support of the motion,
set forch with particularity the nature and amount of the costs, attorney's
fees, or both, it has incurred and expects to incur by the conclusion of
the action or special proceeding.

Coument. Section 1040.15 authorizes the defendant to move for an
order requiring the plaintiff, in actions to which this chapter 1s
applicable, to furnish a written undertaking as security for costs,
attorney's fees, or both, as defined in Section 1040.10. Under Code of

Civil Procedure Section 2015.5%, the defendant may submit a declaration
in lieu of the affidavit required by this section,

404/178

s 1040,.20, llearing and determination of motion

1040,20, The court shall order that the plaintiff file the under-
taking in an amount specified in the court's order as security for
costs, attorney's fees, or both, 1f the court, after hearing, finds that

the grounds for the motion have been establiched.

Comment. Section 1040,20 requires the order for an undertaking if
the grounds for the motion have been established. Initially, the de-
fendant must show that the actlon or speclal proceeding is one in which
an undertaking is authorized by statute, 3ee Comment to Section 1040.05.
The grounds for the motion are set forth in the authorizing stactute and
are derived from the underlying purpose of the stactute,

Where the primary purpose of the statute 1s to deter frivolous
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litigation, it must be established that there is no reasonable pos-
sibility that the plaintiff will prevail. See Code Civ. froc. 5 391.1
(vexatious litigant in propria persoma), 830 (actions for libel or
slander), 1029.5 {actions against architects and others), 1029.6 {actions
against licensed health professionals); Fduc. Code & 23175 (actions
agailnst legents of the University of California): Govt. Code ;i 47
(actions against public entity), 951 (actions against public employee).
Cf, Corp. Code I 800(c) (shareholder cerivative suits). Where the
primary purpose of the statute is to secure an ultimate award of costs
in the defendant's favor which would otherwise be difficult to collect,
it mugt be established that there is a reasonable possibility that the
defendant will prevail. See Code Civ. Proc. 5 1030 (nonresident plain-
tiff).

404/179

y 1040.25. Amount of undertaking

1040,25. The amcunt of the undertaking shall be an amount equal to
one and one-half times the probable allowable costs and attorney's fees
the defendant has shown it will have Incurred by the conclusion of the
action or special proceeding. The amount of the undertaking initially
determined may be increased or decreased by the court, after further
hearing upon noticed motion, if the court determines chat the under-
taking has or may become inadequate or excessive because of a change in
the amount of the probable allowable costs, attorney's fees, or both,
which the defendant will have incurred by the coneclusion af the action
or special proceeding.

Comment., Section 1U40.25 sets the amount of the undertaking at one
and one-half times the defendant's probable allowable costs and, where
authorized, attorney's fees. Although the language of this section 1s
mandatory, the court has the common law authority to dispense with the

undertaking if the plaintiff is financially unable to comply. E.g.,
Conover v, Hall, 11 Cal. 3d 342, 523 P.2d 682, 1!4 Cal. Rptr. 642 (1974),
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If the court orders the undertaking iIincreased as authorized in this
section, the time period for compliance provided in Section 1940,30

applies,

4047180

§ 1040.30. Time for filing undertaking; effect of failure to file

1040.30, Any plaintiff required to file, refile, or increase an
undertaking shall do so within 20 days after service of the court's
order requiring it or wichin such greater tiwe as the court may allow.
If a plaintiff fails to comply with this sectiom, the plaintiff's action
or gpecial proceeding shall be dismissed as to the defendant in whose
favor the order requiring the undertaking was made.

Comment. Section 1040,30 requires the plalntiff to file the under-~
taking within 20 days after the order requiring it, or within such
preater time as the court may allow, or suffer dismissal as to the
moving defendant. Fallure to file within the prescribed time is not
jurisdictional, and the court may accept a late filing. L.p., Boyer v,

County of Contra Costa, 235 Cal. App. 2d 1il, 115-118, 45 Cal. Rptr. 38,
61-63 (1965),

4047305

& 1040.35. Sureties

1040.35. Fxcept as provided in Section 1056, the undertaking shall
have at least two sufficieat sureties to be approved by the court. If
the undertaking is given by individual sureties, the defendant may give
notice to the plaintiff that the defendant excepts to any surety and
requires the appearance of such surety before the court at a time speci-
fied in the notice for examination under cath concerning the surety's
sufficiency., If the surety fails to appear, or if the court finds the
undertaking insufficient, the court shall order that a new undertaking

be given.
—-die=



Couwent, Section 1040.35 requires the undertaking to have at least
two sufficient sureties, except, where the surety 1s an insurer de-
scribed in Section 10536, one such surety will suffice, Thils section
sets forth the procedure for excepting to an individual surety. Excep-
tions to a corporate surety are as provided in Sections 1057a and 1057b.
If the court finds a surety insufficient and orders that a new under-
taking be given, the time period for compliance provided in Section
1040.30 applies.

40671062

. 1040,49, Stay of proceedings

1040.40. (a) 1If the defendant's motion for an order requiring an
undertaking is filed within 30 days after service of sumuwns on such
defendant, no pleading need be filed by such defendant and all further
proceedings shall be stayed until 10 days after the motion 1s denied or,
if granted, until 10 days after the required undertaking has been filed
and the defendant has been given written notice of the filing.

{b) 1If the defendant's motlon for an undertaking is filed later
than 30 days after service of summons on such defendant, 1f the de-
fendant excepts to the suretles, or if the court orders the amount of
the undertaking increased, the court may in its discretion stay the
proceedings not longer than 10 days after a sufficient undertaking has
been filed and the defendant has been glven written notice of the filing.

Comuent. Section 1040.40 provides for a mandatory stay of the pro-
ceedings if the motion for an undertaking is filed within 30 days after
the moving defendant is served with summons, and for a discretionary

stay if the motion is later filed. Tie court may thus consider the
timeliness of the motion, and whether a stay might delay trial.
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§ 1040.45, Limitation on effect of court's determinations

1040.45, The determinations of the court under this chapter shall
have no effect on the determination of any issues on the merits of the
action or speclal proceeding, and shall not be given in evidence nor

referred to in the trial of any such action or proceeding.

Comment. Section 1040,45 prevents any deternination of the court

on a motion for an undertaking from affecting the merits of the litigatiom.

406/164

& 1040,50, Laforcewent of liability on undertaking

1340.50. 1If at the conclusion of the action or speclal proceeding
the defendant is legally entitled to recover costs, attorney's fees, or
beth, the defendant may proceed against the sureties on the undertaking
provided pursuant to this chapter as provided in Section 1058a. A
motion to enforce liability on the undertaking may not be filed more
than one year after the judguent becomes fimal. A judprent of liability
on the undertaking shall be in favor of the defendant and against the
sureties and may be enforced by the defendant directly agailnst the
sureties. The 1iability of the surety 1s limited to the amount of the
undertaking. Hothing in thils section affects any right of subrogation
of a surety against its principal.

Comment. Section 1040.50 supplements Section 1033a which allows a
motion te enforce liability on the undertaking to be directed to the
sureties, Although Section 2845 of the Civil Code formerly allowed a
surety to require its creditor to proceed first apailnst its principal, a

1972 amendment to Section 2845 made that expressly “subject to the
provisions of Section 1058a . . . . Cal. Stats. 1972, Ch. 391, 5 L.
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Section 1040.50 makes clear that the liability way be enforced directly
apainst the sureties. The one-year limitation peried of this section

for such a motion does not affect the limitation perlod applicable to an
independent action against the surety. See, e.g., 2 B. Uitkin, California
Procedure, Actions . 298, at 1144 (Ud ed. (970), Taie sz=ction limits

only the sureties' liability. The sureties' principal (the plaintiff)
remainsg liablie to the full extent of the defendant's allowable costs and,

if recoverable, attorney's fees,
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move the court for sm order reguiring the plainciff to furnish a written

undertaking as provided in Chapter £.% {coumencing with Section 1040.05)

of Title 14 of Part 2 of the Dede of Cilvil Procedure . The motion ghall
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Comment, This section is amepded to ineorporate the uniform pro-
cedures enacted in Chapter 5.5 {commencing with ZSsction 104G.05) of
Title 14 of Part 7 of the tode of Clvil Precsdure to satisfy the constitutional
requirement of a due process hearing hefvre sn undertaking may be required.
See Beaudresu v. Superiocr Court, !4 Col 34 448, 335 2.2d 713, 1Z1 Cal.

Rptr. 585 (1975).
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move the court for an order requiring the plaintiff to furnish a

-written undertaking as provided in Chapter &.5 {commencing with Section

1040.05) of Title 14 of Pert 2 of the Code of Civii Procedure . The

motion shall be made on the ground and supported by a showing that there

1s no reasonable possibiliiy that the plaintiff will cbtain judgment

against the moving defendant.
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Comment . Thiﬁ gection 1s amended to incorporate the uniform pro-
cedures epacted in Chapter €.5 (commencing with Seccion 1340.05) of
Title 14 of Part 2 of the Code of Civil Procedure to satisfy the constitutional
requirement of a due procese hearing before an undertzking may be required.
See Beaudreau v, Superior Court, 14 Cal.3d 448, 235 P.2d 713, 121 Cal. 7
Rprr. 585 (1975}).
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move the court for sn order reguiring the plaintiff to furnieh a
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