#33.260 9/25/75
Memorandum 75-71

Subject: Study 39.260 - Enforcement of Judements (Nonmoney Judgments)

Attached to this memorandum ms Exhibit I (green pages) is a draft of Chapters
8 through 11 of the Fnforcement of Judegments title demling with the enforcemest of
judgments other than for the payment of money. Exhibit II (yellow pages) contains
Code of Civil Procedure Sections 681, 682, 683, 684, 684.1, and 687. Exhibit III

(white pages) is an excerpt from Witkin's California Procedure. Bxhibit IV {buff

pages) contains draft Sections T02.070 and 702.080 (from Chapter 2--CGeneral Pro-
visions) reflecting previous Commission decisions on the time for enforcement of
a judgment. Exhibit V (blue pages) contaiu.s Code of Civil Procedure Section 725a
and 726 dealing with foreclosure.

The Commission has thus far been coﬁcerned almost exclusively with the en
forcement of judgments for the paymert of money. However, mixed in with the
existing law concer:uing enforcement of money judgments {Code Civ. Proc. §§ 681~
723) are a very few scattered references to enforcement of judgments for possessicn

of personal property (see Chapter 8 in Exhibit I), for possession of real property

(see Chapter 9), for the sale of real or personal property (see Chapter 10}, and
for the performance of any other act {see Chapter 11). Throughout the drafting

of the Ernforcement of Judgments title, the staff has attempted to separate general
provisions applicable to more than one enforcement procedure from those applicable
to ounly one such procedure and to separate provisions for the enforcement of one
type of Judgment from provisions for the e forcement of some other type. The
existing statutes contain very few provisions applicable only to the enforcement
of normoney judgments and it is generally unclear to whal extent general provisions

apply to nonmoney Jjudgments.



The draft statutes i: Exhibit I (attached hereto) fill in some of the detail
lacking in existing law. In some cases noted in the Comments to the sections,
the proposed statutory provision is derived from existing prectice as indicated
in court decisions or i. the Marshal's Mamual or Sheriff's Manuwal (E;E;L manner
of sale of property under writ of enforcement). In other cases we have supplied
nev provisions analogous to those applicable to a writ of execution (E;E;L the
content of the writ, return date} in order to make the statutes more complete
and introduce a bit of order and consistency. However, so far as concerns the
enforcement. of nonmoney Judgments, we have not attempted to approach the degree
of detail that is currently provided (and Is further increased in Chapters 2-7
of our draft) with regard to the enforcement of morey judgments. This is because
the guestlons concerning which property to levy upon, the manner of levy, whether
levy will reach particular types of property, and exemptions are not present with
regard to nonmoney Jjudgmeits. For example, in judgments for the sale or possessica.
of real or perso:al property, the judgment itself will state the property against
which enforcement is to be directed.

Finally, it is our hope to be able to regularize the rames glven the various
types of enforcement process. Under existing law, judaments for the possession
of personmal propercy may be enforced by a "writ of execution {possession of personal
property )" or a "writ of possession"; a judgme.t for the possession of real
property may be enforced by a "writ of execution (possession of real property)",

a "writ of possessic.," & "writ of restitution,” or a "writ of assistance"; a
Judgment for the sale of real or personal property may be enforced by an "order
of sale" or a "writ of eaforcement.”

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel
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#39.260
Memorandum 75=T1
EXHIBIT I
(Draft of §§ 708.010=711.010.)
CHAPTER 8. ENFORCEMENT OF JUDGMENT FOR

POSSESSION OF PERSONAL PROPERTY

§ 708.010. Application for writ of possession; several writs; successive writs

708.010, ({(a) After the entry of a Jjudgmeut for the possession of personal
property, upon applicatioc: of the judgment creditor, the court clerk shall 1ssue
a writ of possession.

(b) Two or more writs may be issued to obtain enforcement of the judgment
in different countles. A separate wrlt shall be Issued for each county in which
property sought to be delivered to the judgment creditor is located.

{c) Successive writs may be issued upon further application until the
Judgment is satisfiled; however, no wril of possession may be issued to obtaln
enforcement of the judgment in a county until any prior writ of possession issued

for that county 1s returned unsatisfied.

Comment . Section T08.010 is analogous to Section 703.010 relating to writs
of executlon and is based in part on former Sections 681 and 687. See Sectibn
703.01C and Comme:t. Subdivision (c¢), providing for successive writs of possession,
is mede necessary by the provisions of Section 708.040 concerning the return of

a writ of possession. See Section T08.04O and Comment.

§ 708.020. Writ of possession; contents

708.020. (=) The writ of possession shall describe the personal property
to be delivered to the judgment creditor and state its value and shall require
the levying officer to search for and take custody of the property in the manner
prescribed by Sectieon 514.010 and promptly thereafter deliver possession of the

property described in the writ to the judgment creditor.
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{b) The writ of possession may also require the levying officer to satisfy
any costs, [attorney's fees,] damages, rents, or profits recovered by the judgment

in the same manner as g writ of execution.

Comment. Sectlon 708.020 prescribes the esseutial elements of a writ of
possession Issued to enforce a Jjudgment for the possession of personal property.
See Section 702.180(b)(Judicial Councll to prescribe form of writs). This sec=
tion is based on portions of former Sectlons 682(4), 684, and 684.1. Subdivision
(b) continues a portioi: of former Section 682(4). The term "writ of possession"
rather than "writ of execution" is used here to be consistent with the usage in
Chapter 2 (commencing with Section 511.010) of Title 7. It should be noted that
the Judgment enforced hereunder is one which entitles a party to specific property,
i.e., the party in whose favor the judgment runs is not obliged to accept merely

the value of the property. See Griffith v. Reddick, %1 Cal. App. 458, 182 P.

984 (1919). The value of the property is substituted only wvhere delivery of
the property is impossible because it has been destroyed or cannot be found.

See Section 708.030. Cf. Steele v. Marlborough Hall Corp., 100 Cal. App. 491,

280 P. 380 (1929).

The requiremernt of former Section 684.1 that the levylng officer place a
keeper in charge of perscnal property occupied as a dwelling for two days is
continued in subdivision (b) of Section 514.010, incorporated by subdivision (a}
of this section.

The requirements of former Section 682(4) that costs, damages, reats, or
profits be satisfied first from perscnal property and only then from real property
has been discontinued. See Sections 703.010 {levy procedures under writ of

execution) and 703.210 et seq. {manner of levy on particular types of property}.
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Note. We have used the term "writ of possession” here in connection with
personal property and the term "writ of restitution" in the next chapter (Sec-
tion 709.010) in connection with real property. Present law refers to a writ
of execution in both instances although the Judicial Couricil forms are then
subtitled "Possession of Personal Property" and "Possession of Real Property"
respectively. The staff believes that there is some benefit in separating the
special provisions relating to the suforcement of Judgments for the possession
of real and personal property into two chapters as ls dome in this draft.

The language in brackets provides formal requirements similar to those
deleted from the writ of executlon provisions and should be deleted here too.

The staff has some doubts about the utility of using a keeper where personal
property is used as & dwelling; this provision has been contirmed because 1t was
eontinued in claim and delivery.

§ 708.030. Writ of possession uisatisfied; Jjudgment satisfied as if money
Judgment

708.030. UWhere the property described in the writ of possession cannot be
taken into custody and after the levyilng officer has made a demand upon the Judg-
ment debtor or the judgment debtor's agent for the property, the levying officer
shall so state on the face of the writ and thereafter the Judgment for the pos-
session of the property may be satisfied in the same manner as a Judgment for the
payment of money. During the first 90 days after issuance, the writ of poasession
may be levied upon other propgrty of the judgment debtor as if the writ of pos-~
session is & writ of execution issued pursuant to Chapter 3 (commencing with

Section 703.010).

Comment. gection 708.030 continues former law and practice. See former
Section 682(4); Marshal's Mamual of Procedure §§ 621, 623.1 (n.d.); Civil Pro=
cedural Mamual § 7.26 {Cal. State Sheriffs' Ass'n 1975 rev.)}. Where the property
cannot be found and delivered to the judgment creditor and the demandon the Judg~
ment debtor or his sgent has been made, the first sentence of Section 708.030
makes clear that the Judgment for possession of personal property may be satisfied

for. the value of the property in the manner of a money judgment. Hefice, the
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Judgment creditor may instruct the levying officer to levy on property as if

the writ of possession were a writ of execution issued under Chapter 3 (com=-
mencing with Sectiocu 703.010}, may seek to garnish the judgment debtor's wages
pursuant to Chapter 4 (commencing with Section 704.010), or may employ appropriate
supplemeitary procedures provided by Chapter 5 (commencing with Sectlon 705.010).
The judgment creditor may obtain a writ of execution where the writ of possession
haz expired or been returned. The 90«day limitation prescribed by the second
sentence is a counsequence of subdivision {@) of Sectlon 703.170 (return of writ
of executlon 1f no levy within 90 days).

Note. An earlier staff draft which the Commission has never considered
provided that the levylug officer must return the writ of possession and obtain
a writ of execution before any levy could take place. We have chosen the
approach set out in Section 708.030 because it is simpler and avoids the extra
cost of obtaining a new writ. A more rigorously consistent statute would result
if we reguired the return of the writ of possession and the issuance of a new

writ of execution, but it would not provide any additional protection to the
debtor and would merely be burdensome for the creditor.

§ 708.040. Return of writ of possession

708.040. (a) The levying officer to whom the writ of possession is
directed shall return the writ t0 the court from which it was issued at the
earliest of the following times:

(1) One year from the date the writ was issued.

{(2) Not more than 15 days after the property described in the writ is
delivered to the Judgment creditor.

(3) When return is requested in writing by the judgment creditor.

{b) Where the writ of possession is levied as if it is & writ of execution,
as provided in Section 7085.030, and insofar as the writ of possession is levied
upon the judgment debtor's property as provided in subdivision {b) of Section

708.030, it is subject to the return provisions of Section 703.170.
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Comment. Section 708.040 is new. Prior statutory law did not explicitly
provide for a retury date in the case of a writ of possession (see former Sece

tion 683) and it was held in Magrnaud v. Traeger, &6 Cal. App. 526, 226 P. 990

{1924), that a writ of possession for the restitution of real property remained
in force insofar a&s it directed the restitution of the premises although it had
explred insofar as it directed the levying officer to levy on property to
satisfy the part of the judgment awarding damages. Section 708.040 changes
this rule by making the life of the writ of possession analogous to that of the
writ of execution. Compare Sections 703.170 (return of writ of execution) and
709.030 {return of writ of restitution). Under subdivision {a} of Section
T708.040, the writ of possession authorizes the levying officer to take the
property into custody and deliver it to the judgment creditor as late as one
year after its issuance. However, if the writ is levied for costs, attorney's
fees, and the like or is treated as a writ of execution where the property cane
not be found, the officer may levy on property only during the first 90 days

of the life of the writ. See Sections 708.040(b) and 708.030.

§ 708.050. Issuance of order directing transfer

708.050. After entry of judgment for the possession of personal property,
in addition te a writ of possession, the court may issue an order directing
the judgment debtor to transfer possession of the property to the judgment
creditor. The order shall contain s notice to the judgment debtor that failure

to comply with the order may subject him to being held in contempt of court.

Comment. Section 708.050 is new. However, it is based on a comparable
provision {Section 512.070) which is applicable before judgment. This sub-
division simply makes clear that the court has power to issue a "turnover”
order directing the judgment debtor to transfer possession. The order is not
issued in lieu of a writ but rather in addition to or in aid of a writ, per-
mitting the person entitled to possession to seleet a more informal and less

expensive means of securing possession.
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§ 708.060. Appointment of receiver

708.060. Upon application of the judgment creditor and after a noticed
heariag, the court may order the appointment of a recelver pursuant to Article
3 (commencing with Section 705.210) of Chapter 5 where enforcement of a judg-

ment for the possession of personal property would be alded by such appolintment.

Comment. Section 708.060, together with Article 3 of Chapter 5 (receivers),

supersedes the authority formerly provided by paragraphs 3 and 4 of Section 56k4.

CHAPTER 9. ENFORCEMENT OF JUDGMENT FOR

POSSESSION OF REAL PROPERTY

§ 709.010. Application for writ of restitution; several writs, successive
writs

709.010. {a) After the eutry of a judgme:t for the possession of real
property, upon appllcation of the judgment creditor, the court clerk shall
issue a writ of restitution.

(b) Two or-more writs may be issued to obtain enforcement of the judge
ment in different counties. A separate writ shall be issued for each county
in which the property, or some part thereof, is situated.

{¢) Buccessive writs may be issued upon further application until the
Judgment is satisfied; however, no writ of restitution may be issued to obtain
enforcement of the Judament in a county until any prior writ of restitution

issued for that county is returned unsatlsfied.

Comment. Section 709.010 is analogous to Section 703.010 relating to
writs of execution and is based i part on former Sections 681 and 687. See
Section 703.010 and Comment. Subdivision (c¢) providing for successive writs
is mwade necessary by the provisions of Section T0%9.030 concerning the return
of a writ of restitution.
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& 709.020. Writ of restitution; contents

709.020. {a} The writ of restitution shall describe the real property
and shall require the levying officer to place the judgment creditor in pos-
seseion of the property described. The levying officer shall serve the notices
provided by subdivision (d) of Secuiocxn 1174 in the manner prescribed therein.

(b) If necessary, the levying officer shall remove the occupant of the
property and place the judgment creditor in possession in the manner prescribed
by subdivision (d) of Section 117k.

(c) The writ of restitution may require the levying officer to satisfy
any costs, [attorney's fees,] damages, rents, or profits recovered by the judge

ment in the same manner as & writ of execution.

Comment. BSection 709.020 prescribes the essential elements of a writ of
restitution issued to enforce a judgment for the possession of real property.
See Section ?OE-lBO(bJ(Judicial Council to prescribe form of writs}. This
section 1s based in part on portions of former Sections 682(4) and 684; however,
under former law, the manner of enforcement was not prescribed by statute.
Section 709.020 incorporates by reference the provisions for delivery of pos=
session of the premises following an action for unlawful detainer set forth in
Section 1174. The term "writ of restitution" is used here to be consistent with
the term used in Section 1174. The requirement of former Section 682{4) that
costs, damages, rents, or profits be satisfied first from perscnal property and

only then from real property has been discontinued.

§ 709.030. Return of writ of restitution

705.040. {a) The levying officer to whom the writ of restitution is
directed shall return the writ to.the court from which it was issued at the

earliest of the followlng times:



(1) oOne year from the date the writ was issued.

{2) HNot more than 15 days after the judgment creditor is placed in
possession of property described in the writ.

(3) When return is requested in writing by the judgment creditor.

{b) Insofar as the writ of restitution is levied upon the Judgment
debtor's property as provided in subdivision {c} of Section 709.020, it is

subject to the return provisicns of Section 703.170.

Comment. Section 70%9.030 is new. Prior statutory law did not explicitly
provide for the return of a writ of restitution. This sectioh chanhges the
former rule that & writ for the restitution of real property remsined in force
beyond the 60-day limitation provided by former Section 683 insofar as it
directed the restitutiou of the premises although it had expired insofar as it
directed the levying officer to levy on property to satisfy the part of the

judgment awarding damages. Magnaud v. Traeger, 66 Cal. App. 526, 226 P. 990 (1924).

Sectlon 709.030 chaiges this rule by making the life of the writ of restitution
analogous to that of the writ of execution. Compare Sections T03.170 (return
of writ of execution) and 708.0%0 (return of writ of possession). Under sub-
division (a) of Section 709.030, the writ of restitution authorizes the levying
officer to place the judgment creditor in possession of the resl property up
to one year after its issuance. However, uader subdivision (b), the writ may
be levied on property for costs, attorney's fees, deamages, ahd the llke, only

during the first 90 days of the 1life of the writ.

§ 709.040. Issuance of order directing transfer

709.040, After entry of judgment for the possession of real property,

in addition to a writ of restltution, the court may issue an order directing
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the judgment debtor to transfer possession of the property to the judgment
creditor. The order shall contain a notice to the judgment debtor that failure

to comply with the order may subject him to being held in contempt of court.

Comment. Section T09.040 is new. It is the same in substance as Section

TO8.050. See Section 70B8.050 and Comment.

§ 709.050. Appointme.t of receiver

709.050. Upon application of the judgment creditor and after a noticed
hearing, the court may order the appointment of & receiver pursuant to Article 3
{ commencing with Section 705.210) of Chapter 5 where enforcement of a judgmeat

for the possession of real property would be aided by such appointment.

Comment. Section 709.050, together with Article 3 of Chapter 5, super-

sedes the authority formerly provided by paragraphs 3 and % of Section 564.

CHAPTER 10. ENFORCEMENT OF JUDGMENT

FOR SALE OF PROPERTY

§ 710.010. Application for writ of enforcement; several writs; successive writs

710.010. (a) After the entry of a judgﬁent for the sale of real or
personal property, upon application of the judgment creditor, the court clerk
shall issue a writ of enforcement.

(b) Two or more writs may be issued to obtain enforcement of the judgment
in different counties. A separate writ shall be issued for each county in
which property sought to be sold is located.

{e¢) Successive writs may be issued upon further application until the
Jjudgment is satisfied; bhowever, no writ of enforcement may be issued to cbtain
enforcement of the judgrent in a county until any prior writ of enforcement

issued for that county is returned unsatisfied.
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Comment. Section 710.010 is analogous to Seciion 7C3.010 relating to writs
of execution and is based iwn part on former Sections 681 and 687. See Section
703.010 and Comment. Subdivision (c) providing for successive writs of possessiou
is made .ecessary by the provisions of Section 710.030 concerning the return of

a wrilt of eaforcement.

§ T710.020., Writ of enforcement; contents

T10.020. The writ of enforcement shall state the material parts of the
Judgment for the sale of the real or personal property and shall reguire the
proper officer to execute the judament by taking custody of any personal property
included in the Jjudgment in the manner prescribed by Section 514.010, making the
sale as provided in Article 4% {commencing with Section 703.510) of Chapter 3, and

applying the proceeds in conformity with the judgment.

Commgent . Section 710.020 prescribes the essential elements of a writ of
enforcement issued to enforce a Jjudgment for the sale of real or personal property.
See Section 702.180(b)(Judicial Council to prescribe form of writs). This section
supersedes a portion of former Section 684. The term "writ of enforcement" has
been frequently used by the couwrtsalthough it did not appear in prior statutes.

See, e.g., Laubish v. Roberdo, 43 ¢al.2d 702, 277 P.28 9 (1954); Knapp v. Rose,

32 Cel.2d 530, 197 P.2d 7 (1948). See also Marshal's Manual of Procedure § 450.2;
Civil Procedural Manual § 7.20 {Cal., State Sheriff's Ass'n 1972 rev.). Section
710.020 incorporates the provisions of Section 514.01C concerning the manner of
taking custody of personal property and the provisions of Sections T03.510-
703.___ concerning the manner of sale of the property. Former law was silent as
to these matters, however, the practice appears to have beer similar to that

provided by Section 710.020. See Johason v. Tyrell, 77 Cal. App. 179, 246 P. 140

(1926)(foreclosure sale of real property made in same manner as execution sales);
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Podrat v. Oberndorff, 207 Cal. 456, 278 P. 1035 (1929 )(personal property capable

of manual delivery must be in the possession of the officer to make a sale);
Marshal's Mamual of Procedure §§ 452.1, 452.2; (ivil Procedural. Mamual § 7.20
(Cal. State .Sheriff's Ass'n 1972 rev.). I% should be ncted that the writ of
enforcemert is directed to the "proper officer.” This may be a "levying officer”
as defined in Section 7Ol._ or a commlssioner or elisor as provided in Section
726. See also Govit. Code § 27469 (coroner discharges duties of sheriff where

latter is a party to the proceeding).

§ 71C.030. Return of writ of enforcement

710.030., The officer to whom the writ of enforcement is directed shall
retur.. the writ to the court from which it was issued at the eariilest of the
following times:

(a) One year from the date the writ was issued.

(b) Not more than 15 days after a sale is made under the writ.

(c) When return is requested in writing by the judgment creditor.

Comment. Section 710.030 is uew. Prior statutory law did not provide for
the return of a writ of enforcement. The return provisions under this section are
identical to the provisions of Section T703.170 concerning & writ of executioun
except that, since there is uo "levy" as such vhen a judgment for the sale of
specified property is enforced, the writ is not required to be returned at the
end of 90 days if it is not levied within that time. See Section T03.170(d).

Note. It is always said that the officer does not levy on the property when
enforcing such judgments; +this makes some sense because levy 1s usually needed
to create a lien on the property or to preserve an attechment lien. In the cese
of a judgment for the sale of property, the very aim of the action is to foreclose
& lien--another lien would not be of much use. However, so far as personal
property is concerned, the Commission may prefer to make the return date the same

as that for a writ of execution anyway because the officer still has to get
custody of personal property in order to sell it. In most instances, getting
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custody of the sort of personal property likely to be involved in actions to fore-
close a lien is iwndistinguishable from levy. If this alternative is preferable,
we would add a subdivision (d) providing as follows:

{d) 1If personal property to be sold is not taken into custody

within 90 days after issuance of the writ of enforcement, promptly
after the expiration of 30 days.

§ 710.040. Appointmen: of receiver

710.040, Upon application of the judgment creditor and after a noticed
hearing, the court may order the appointment of a receiver pursuant to Article 3
( commencing with Section 705.210} of Chapter 5 where enforcement of a judgment

for the sale of real or persomal property would be aided by such appointment.

Comment. Section 710.040, together with Article 3 of Chapter 5, super-

sedes the authority formerly provided by paragraphs 3 and 4 of Section 56bL.

CHAPTER 11. ENRFORCEMENT OF JUDGMENT BY CONTEMPT

§ 711.010. Enforcement by contempt

711.010. Where a Jjudgment requires the performance of any act not described
in Sections 702.010 (payment of money), 702.020 (possession of personal property),
702.030 (possession of real property), and 702.040 (sale of real or personal
property), a certified copy of the judgment may be served upon the person against
whom the judgment is rendered or upon the person or officer reguired by the judg-
ment or by law to cbey the judgment and obedience thereto may be enforced by the
power of the court to punish for contempt {obedience thereto may be enforced by

the court].

Comment. Section 711.010 continues the substance of a portion of former
Section 684. As to the power of the court to punish for contempt generally, see
Sectio:: 1209.

Note. The bracketed phrase employs the language of present Section 684, Tt
has been suggested that the latter would be preferable because it seems less in-
flexible. We think that the substance is the same and would be satisfied with

either version, although the existing language is somewhat vague.
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&Y Caf Jur 2d Arr § 15 Fircr § 53 Exeo §§37 33, 49 Mg § 714, Caf Practice §8 565,
3835, S56:41 36:61, S50, 56173 36772 sE: ’:.,, 3“7.:&’, 9504, 382-25 38328 Witkin
FProcedore 20 £92, 3208 M43, 3444, 3445, Mo, 3490, 3536, 541
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 propeity eithor personst o coeb e dovied
thereunder be posiponed seyrnd or oot held W
officer fc whom i1 was dalivored am_i whtich
which the judgment s micral upoe ¢ : he pevsonl in whowe favor the weit Tuns the
court mey ditest the clovk G rf:'aiﬁln- g i e ihe officer o whorg i was ditected in
opder to peramit the oforr w0 mmbes wrn of she pioceedings of the sale or levy
thereon & tn the cate oF an origoml reters of ean -:zf,tér_-n.

Whenever & witt of ezecutior Ismuel & i progeviy containing & dwelling house has
been returned, proot thal notive Fequived by Secncn 6370 has been served shall be indicated
on the wriit, or Mpam”’é; anG alizehed o fhe woit, [1872; 1931 ch 1189 § §; 193% ch 744
§ 133 194% ch 37! g} Pe5T ok ITIT 4 108, 1977 ob 1884 83 1974 oh 1231 §2.] Caf Jur 2d
Atmcl:r 1 85, Fxec f§ FEOTEZ M Mg £ 703, Wrirs § 8 Cal Practice §§ 18:251, 38.16, 36:34,
3637, 56 95 Witkin Frocedute d pp F462, 348, 3489

§ 682, (Money judgments and othery, bow enforged.] When the judgment is for money, or
the possession of rea! pr personsi property, the same maeyv be enforced by a writ of execution;
when the judgment regoives the sule of propecty, the same may be enforced by a wiit reciting
such judgment, or the raterial parts theveof, and directing the proper officer to execute the
Judgment, by making the sale and applying the proceeds in conformity therewith; when the
judgment requires the performance of any oiher act than as gbove designated, a cestified copy
of the judgment may be served upon the pecty against whom the same is rendered, or upon
the person or officer required theceby o0 by law to obey the same, and obadicnce therefo may
be enforced by the court. [1872, 187374 ck 323 £92; 197174 ¢k 20 §%.) Calf Jar 2d Arr
$18 Exec §62. 3, 4 144, Funds & D §8 Jud 5§63, 5 11 Liens § 54, Mg § 714 Cal
Practice §§ 56.107, $6.215, 195.34, Fi4:40, JO2.39. 38328 Witkin Procedure 2d pp 3388,
3392, Jadd, 3536, 2540, 1541

S0 oy such wiit of egecution but the sale
in the return date sfrer it in received by the
baowr reiuraed 10 the olark of the court n

§aid 1. (Enforeement of judgmett for m&&aﬂ of persons) pmpertyj The sheriff,
constable or marshal shall enforce & judgmerd for the possession of personal property in the
manner prescribed by Section 317 or as otheroise preseribed by law; provided that when the
execution requires the delivery of possession of property used s n dwelling, such as 8 house
trailer, mobilehome, or bost, then the shenff consteble or marshal shail, if the property be
occupied, place a keeper in charge of the property, at plantiffs expense, for st least two {2)
days, and at the expiration of siid period shadl remove Hs occupants ang deliver possession to
the plaintiff. [1951 ch 777 § I, 1965 ch 1972 8 1.}

§ 687, [Officer to whoia exventii assued.f Where the cxecution o apainsd the property uf
the judgment dehtor, il may e wied o the shendl or any comstable, o marshal of any
county in the State. Where it requrires the dolivery oF ral or persored property, 3 omust be
issued to the sheriff, or 2 constable, o mrarshel of the oy where dhe property, or sive
part thereof, is sitwated I the judgment doociy or suthonzes the dwsumg of ANy proncss
requiring the sale, or the delvery of possession of, of otherwise ;zé‘é"e:rnn;; specific rest
property, which is then, or subsequentiy becoires, » part of o “OUnLY < ber than that i ?,'Eur;h
such judgment was entereid, such process say bo Baned to, und (J-,I..L.{E:td hy, tite :.‘ncnff_‘ or
any constable, or marshal of such other couniy. us (0 lhe properly sstuate tharcn, Exeeutions
may be issued to different counites. 31870 v

ch 360§ 7 1933 ch 744 8§ 1M Cuf Sur 2d
Exec §€20, 36, Caf Practice §§ 56.20, 55:37 Witkin Procedure 5 p 3347,
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parts thereof, and directing the }I'Gr.u“}‘ officer to execute the judgment,
by making the sale and applving the proceeds in conformity there-
with,” {See Knapp o Kose {1948} 32 (Lid 530, B3s, 187 P24 7,
Laubisch v, RKoherdo {1904) 43 024 702, T08, 714, 277 P.2d 9; CLE.B,,
Eem. Unsec. Cred,, p. 145 of seg.; 9 AmJur. P.P. Ferms (Rev. ed.)
79 et zeq.) :

The distinetion befween this procedure and executlon is that
execution requires g levy on property before i oean be sold, wheress
the officer gelling pursvant fo an order of sale acts directly under the
order. Asg the court said in Withinglon v, Shay (19415 47 C.A.2d 65, T3,

S117 P2a 415, BUPrE, 3 §21: “A dleeron or decrotal order for the zale of
certain specific property made by a court of equity, differs matorially
from a eommon-iaw judgment.  [n wtead of running against the entire
property “of the judgoient debter, it specifies the property which the
court direets to be »uld for the purpose of earrying its judgment mnto
effect; and the officer, in excsnting this order, acty under the direct
masdats u_f the court withowt the power ov necessity of faking any
property from the possession of the dei‘undant" {See &lso Southern
Cal. Lawmber o, v, Ceran Beach Hatel Co. (1892) 94 C. 217, 222, 29
P.627.) :

mdginent, or (ke material

2. {R1847 Writ of Possession or Assistance.

I the judgment is for 1he possession of veal or personal property,
the code stutes that it may be enforeed by & wrif of execubion, (C.CP
684 see CLOP. 6R2(5) pwril musi cequire offieer {o deliver deseribed
property, ete.], 636{2} |judmment for possession of real or personal
property may be enforced notwithslanding dexth of judgment debtor].)
The writ has usually been fermed 2 “writ of poszession,” but the two
approved optional Judietal Couneil forms are “Writ of Execution
{Possession of Real Property)” and *“Writ of Erecution {Possession of
Personal Property).”
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oy vothi evecciion of the dewd to the purehsser

at the for L{}wl.n sah=“§: 7 Cal Procties 468 of sen; OVEB., Rem.
Unisee, Ceedd., oo 140 0f 5o CFLBL Dbt Collection Practice, p. 391;
6 Aunndur.Zed 4%‘;’ ol saq. [writ of o tanced: 30 AwmJour2d 723 [writ
of possession]: 2 Amudar, PP Fonns (Rev, o) 875 &t seq. {writ of
assastanee ] Amafur, PE Foems (Rev, ed. ) B17, 318 ['writ of posses-
ston] s see also & Federad Practice und Procedure {Koogh) 574 ef seq.)
And in proceedings (o el title pr for foreibie entry of detuiner, the
vemedy 1s o eri of ;,.'J.w;r.\.%zr-}-a :*-,wm'-‘-i =3 net subjeet to the statantory
Jnmitaiions on veturn of u wein of oxocntion,  (See £.0P. 380, 1166x
1:?- (.,i.'ii ff‘:’éiﬁ‘%ffe.’eﬁ :-?.')?: f‘:.:- g‘ij.lii.._,i'i':?. P ”] P'UT‘EHS ‘5’545.}

3. [§185] Wit of Restib uiion.

{u} Nature ef Writ, Tn an aotion for widecful deleiner (see
Pleading, 8506 et seq.), the judgment in faver ol the plaintiff is for
“the restitution of the premiscs” [0 P 1174, vee Judgment, §33.)
The process ussd to enfores the judg *mnné g a ”Wli of restitution.”
(C.CP, 1174, ses fivay » W Lifweave (1971} 17 CLA0d 118 94 R,
904 ; ' '

{h} Procedurs: Heweowel gf Tenunt, The sueceseful plaintift s
ntitled in kave the premises restorsd fo him, on payment of the offi-
cer’s costs. T'he enforcing offiess, under rexzeaut apenidments to C.OP.
1174, hag alternative methods of vemoval of the fenant: (1) Serve or
post a copy of the wril er the property in the manner of levy of 2
writ of attuchment. (2) Post 3 eoby In such minver, and mod anether
eopy to the defendant ul bis last kuown husiness or residence address,
or, if no such address is known, ai the premises. If the tenant does
not vacate within 5 ddys from date of serviee {or from date of mailing
the sdditional uetice}, the affiner must remnove him and piaee the plain-
tiff in possesaton.

{e) Procedure: Storage of Tewant’s Personoel Property. The
“goods, chattels or pevsonni property of the tenant” on the premmes
at the time of restitution are profected by complicaied provisions of
C.C.P. 1174, {For problems ansing under this part of the section, see
21 Hastings L.J. 4%1, written before the 1870 amendments.) The
procedure is as Tolows

W‘ﬁw
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The above provisions on storage and redemption are silent on the
tenant's exemptions {C..P. 690 ef aeq., supra, §25 et seq.} They are
therefore open to the interpreiation that, in orvder to recover his per-
sonal property, the tenant must pay not onlv the costs of sforage but
the amount of the plaintift’s judgment with ensts. Another view
wauld be that the tenant can get his exempt property back merely by
paying the costs of storage. (Bee Dabmner v. Borrimi (1970} 4 C.A3d
Supp. 1, 4, 84 CK. 110} '

In &ray v. Whitmere, pupra, the coart, in an elaborate opinion
fracing the bistory of the amendmoents and conatruing the unceriain
xtatutors’ language, found the nrovigion for application of the proceeds
of saz to the plaintifi®™s judgreni in disregard of the tenant’s exemp-
tions an uneonstitational deniel of due process and equal protection.
(17 €.A.3d 26, 27, 28.) RBut, ssvering the invalid part, the slorage
provisions were npheld. (17 O.A.8d 28}

Practice works shoeuld be consulted on the procedural steps., {See
50 Am JurZd 110 o seq.; 12 AncJur. PP Forms {Rev. ed.) 219; 2
Pac. L. J. 317 13 Cal Fractice 135 ef seq.)

3. [§188] Writ of Reatitailon.

(a) Nature of Writ. (L.CP, 1174 was swended and subdivided in
1974, Citations should now be to G,» 1P 1174{a)} and-1174(d) respec-
tively. _
{b; Procedure: Removel of Tnant. CUCLP. 1174(4d}, us amended,
also requires that the weit of restitution give notioe thet personal
property left on the premises will Be sold or disponed of pursuant to
C.O.P. 1174 “unless the tenant or the owner pays the landlord the rea- .
sonable cost of storage and tekes posssugion of the perscoal property
not later thar 15 days after the time the premisee are regtored to the
landlord.

D
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b OFro .:-’s“:".- 431 f Tenant'y Pergorel p?ﬁ;ﬂ’iﬂe C.LP.
1174 war smended am:: susdivided in 1974 to hring iis provizios ioto
aonforpits wih pew .40 1070 et seg, enacied af the same tine.  (Hee
[

§ Paotfie L. & 5740
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2

. f? !ﬁ*‘&aﬁtﬁf’n it

of it pursuani fo (1O, 20F f‘* S { :1&& Zz ,%s%ammargﬁ ¢ eaf*seﬁai }}rug?grt_i;,
§7% et geq i (OLOP 117400} Utherwise, he must “sioze the gersonal
properiy in g place of Hpkwmr- *and return ov dispes of it ag ore-
sopthed i COF. L (WP LT T the polise jefuse to
mecept property believed tn be lest, it is "daemed not fo bave bern lost”
(OO 1174

(%5 The Iandlord wrost ghve wolice, s prastribed by ¢ 1882,
to anyone he “roagorably believes” is fhe ¢ OWEY of the property, other
than the tenant (whoe gels notice in the wnit of reglitetion). (CLCP.
1174(1).} :

{8) The landlord must relesse the property to the tenant “er, at
the landlord’s option, ts & p»r%n rna‘-ana'bly helieved . . . to be
its owner”, if storsge costs (see U.O 1990} are paid and the demand
is made within the period Sgemned in the writ (if the tenant) or
notice {f ot the temant}. {V.CP 1174(h}.} . }

{4) Tf not released to the tenant or awner, the property mus: M
sold o disposed of purasant to 70 TOSE. (CLC2 1174000

{8} The landlord is uot liable to anyone whe had pelice orto <oy
other person, unlers such other person “praves that o ha Yagad
lord believed or reazonably shonld asve Fwewn that <ach person hes
an interest in the property and that the landlord fnew or should h:‘:\r‘.‘
known upon reasonabie investigalion fhe amf:‘zﬁ.gq of such persen”
(C.C.P, 117443)~ (1)

P 3543

he reasoning aud decisicn in Seeay o, U F*r-rnﬂ“ were followe.:
by the SBuprems Cowrt in fove o0 Beays {18710 & (U343 339, 98 CF
811, 481 P.24 395

() The tensntjudgment-dabior s not entiiled to file an exemp
tion ciaim simea the only writ involved 18 one for repiitutien of the
premises and ne prepertr of fne leaant 18 levisd upon

{b) Tha stetutory divection for storage of the tenant’s personsl
property and for reimbursement of the landlord for storage coste
gatisfies the requirements of due process and enusl protection.

(e} However, the vrovisions requiring the evieted tenant (o satisf:
the landlord's woney Jjudgment i order fo redeem the property, and
allowing the landlord to apply the proceeds of & sale in payment
his jodgment, are vold as 2 dealal of due procesz and equal protes
ton: They slow landlerd ereditors {0 remeh property exempt from
the claime of nor-lendlord oreditors, and do pet further the stetutory
purpose of roatitution of the premisen. And they also plave the tanant.
debtor in & wore precerious position than ab other judgment deblors
in denying him the opperiunity te dispule the landlord’s claim ‘o
satisfaction of the judgment out of the storsd property.

Bee €1 Cal. L. Reov. 406,




Memorandum 75-T71
EXHIBIT IV
[Staff Draft of §§ 702.070, 702.080 (General Provisions
Relating to Enforcement of Nonmouey Judgments).]

§ 702.070. Time for enforceme.t of judgment

702.070. Except as otherwise provided in Sections 702.080 and
T02.090, no judgme:t shall be enforced and no sale, collection, or delivery
pursuant to the judgment or 1o a wrilt issued pursuant to the Judgment shall

take place more than 10 years after the date of eutry of the judgment.

Comment. Section T702.070 provides a basic 10-year period for enforce-
ment of & judgment and supersedes former Section 68l. BSection 702.080 pro-
vides a simple and exclusive procedure for extending within that perlod the
efféctiveness of a judgment for another 10 years. Sections T02.070 and
702.080 apply to money Judgments, Jjudgments for the possession or sale of
real or perscnal property, arnd judpments requiring the performance of some
other act. For speclal rules applicable to money judgments payable in
installments, see Section 702.090.

Two changes in former law should be noted., First, former Section 681
provided that a writ or order could be issued within 10 years, raising the
implicatipn that a writ timely issued could be enforced after the explration
of the 10-year period. However, former Section 685 suggested that enforce-
ment after the applicable period was a matter that was subject at the least
to the court’s discretion. Whatever the prior rule may have been, Section
TO2.070 makee clear that, if the judgment 1s not extended, all aspects of
enforcement must be completed within the basic 10-year period. At the end
of the perlod, unless the judgment has been extended pursuant to Section

702.080, process previously issued becomes void.

ale



Second, unlike former Section 681, Section 702.070 does riot provide for
tolling of the 10-year period for any reason., Ten years should provide ample
time to eaforce any judgment; moreover, Section 702.080 provides a simple pro-
cedure enabling a Judgment creditor to extend the life of the judgment for an
additional 10 years. A Judgment, or portion thereof, which is not enforced
within these periods 1s in effect discharged.

Note. At the February 1975 meeting, the Commission decided that this
section and Section 702.080 should apply only to money judgments. The Comment
was to summarize the law regarding the time within which nonmoney judgments
could be enforced. In researching the law on this point, however, the staff
has concluded that existing law treats all judgments the same for purposes of
limitations on the time within which they can be enforced., Prior to 1955,
Section 681 read in part as follows:

The party in whose favor judgment 1s glven may, at any time within five
years after the entry thereof, have a writ of execution lssued for its
enforcement.

Despite the fact that Section 684 provided that "when the judgment is for money,
or the possession of real or personal property, the same may be enforced by a
writ of execution," Section 681 could have been read to apply only to execution
of money judgments. However, in 1955 Section 681 was amended to read, in part,
as follows:

The party in vhose favor judgment is glven may, at any time within 10 years
after the eutry thereof, have a writ or order issued for the executlion or
enforcement of the judgment.

The intention of the amendment is not clear on its face, but it is arguable that
the addition of "order" was intended to make the section applicable to orders for
possession or sale of property, and perhaps the performance of some other act by
the defendant, and that the addition of the word "execution" made clear that
"enforcement" applied to something other than money Jjudgments. O©. the other hand,
it is arguable that the 1955 amendment merely recognizes that money judgments may
be enforced by supplementary proceedings.

The staff concludes that the amendment was intended to make clear that
Section 681 applies generally beceuse of the legislative history of the 1955
amendments contained in a State Bar memorandum to the Senate Interim Judiciary
Committee:

This bill also changes the wording of Section 681 for the purpose of making
clear that the time limitations apply to all orders and writs for enforce-
ment of the judgment, not merely writs of execution as such. {See, e.z.,
orders specified in Section 684. [Actually Section 684 did not refer to
"orders," but did refer to Jjudements for possession of real or perscnal
property, sale of property, and performance of any other act enforceable

by the court.}) Under present wording it may be argued that Section 681

-



is not applicable to enforcement of a deeree foreclosing a mortgage.
{See, generally, Dorland v. Hansen, 81 Cal. 202 [foreclosure of street
assessment lien]; Iaubisch v. Roberdo, 43 [Cal.2d 702-=foreclosure of
mechaniec's 1leul]; and Knapp v. Rose, 32 Cal.2d 530, to contrary.)

(Review of 1955 (ode Leglslation 101 (Cal. Cont. Ed. Bar 1955)}. Bracketed
material added.)

Based on the assumption that the Commission wishes to continue existing
law and because we belleve it is the preferable rule, the staff has drafted
Sections 702.070 and 702.080 to apply to all judgments covered by this title.
(with the exceptlon of direct enforcement by contempt under Chapter. ll).

gLTDE.OBO. Extension of judgment; actlion on judgment prohibitéd

702.080. (a) Except as provided. in Section 702,090, within one year
prior to the expiration of the l0-year periocd provided by Section 702.070, the
Judgment creditor may extend the time during which the Judgment may be enforeed
by flling a judgment extension notice in the court which reudered the Judgment.

(b) The judgment extension notice shall contain the following:

(1) The title of the court where the judgment was rendered and the cause
and mmber of the action.

(2) fThe date of entry of the judgment.

(3) The names of the judgment debtor, the Jjudgment creditor, and, if
different, the original Judgment creditor.

(4) The amount of the judgment or & descriptiou of the property to be sold
or whose possession 1s to be delivered or restored and where entered in the
Judgment book, minutes, or docket.

(5) A statement that the enforceability of the judgment 1s extended until
the expiration of 20 years after the date of entry of the judgment.

{c) The court clerk shall file the judgment extension notlice in the flle
of the sction and enter the extension in the same manner as is provided for

entry of Jjudgments in that court.



{d} If the judgment exteusion notice is timely filed by the judgment
creditor, the judgment may be enforced or contlmied to be enforced umtil the
expiration of 20 years after the date of entry of the judgment.

(d)} No judgmeat that has previously been entered in this state may be

exteaded by briaging an action upon it.

Comment.. Section 702.080 is new. It provides a general procedure for
extending the enforceability of judgments for a 10-year period beyond the 1lO-year
period provided by Section 702.080 upon the filing of a judgment extension
notice in the court where the judgment was rendered. For special rules applicable
to the extension of a money judgment payable in installments, see Section 702.090.

Sections T02.080 and 702.090 provide the exclusive means for extending
Jjudgments entered in California courts. Subdivision (e) of this section makes
clear that a judgment entered in this state may no longer be renewed by bringing
an action on it. See Section 1710.60 (action on sister state judgment authorized).

Sections 702.080 and 702.09C also replace the noticed motion procedure of
former Section 685. Under that section a judgment could be enforced after the
expiration of 10 years in the discretion of the court upon a noticed motion
accompanied by an affidavit showing the reasouns for failure to enforce the judg-
ment during the first 10 years after entry. Section 702.080 differs from the
former procedure in several respects. First, Section 702.080 permits extension
of the Jjudgment by filing a Jjudgment extension notice with the clerk of the
court where the judgment was rendered. Former Section 685 required an applica-
ticn on noticed motion. Where the applicant 1s an assignee or successor in
interest of the original Jjudgment creditor, the judgment extension notice must
contain both names. See Sections 702.080(a} and (b){2) and 701. _ (judgment

creditor defined). Second, Section 702.080 provides for the sutomatic extension

e



of the Judgment when a judgment exte.sion notice is properly filed whereas,
under former Section G85, the court hed discretion to deuy the motion for
failure to set forth adequate reasons for failure to enforce the Jjudgmeat
during the first 10 years. Third, subdivision {a) of Section 702.080 provides
that the judgment extension notice must be filed within the teuth year after
the judgmert was entered, whereas the motlon under former Section 685 could be
made at any time after 10 years from the date of ectry of the Jjudament. EEE
see Section 337.5 (10-year statute of limitations on action on a Jjudement of

a court of the United States or any state within the United States). Fourth,
once a judgment is extended under Section 702.080, the judgment creditor has an
additional 10-year period (beginning at the xpiration of the first 10-year
period provided by Section 702.070) during which time he may pursue vhatever
enforcement remedies are necessary. Former Section 685 seemed to require a
geparate application to the court each time the judgment creditor sought
enforcemenst after the first 10-years had expired.

If a judgment is not extended in the manner provided, it is in effect dis-
charged at the expiration of 10 years after its daste of entry. But see Section
702,090 (money judgments payable ia installments). If the judgment is extended,
but is not satisfied before the end of the twentieth year after its entry, the
Judgment is in effect discharged and any process previocusly lssued becomes
vold.

See also Section 674 (judgment lien extended for additional 10-year period
upon filing of certified judgment renewal statement with recorder).

Note. This section incorporates Commission decisions made at previous
meetings. Ve have several guestions:

1. Would the Commission be more comfortable with the word "renewal'
rather than "extension'?



2. Should we provide for sending notice of the extension to the judgment
debtor? The staff is iuclined not to provide for notice since mere extecsion
has no effect and the judament debtor would not be able to oppose the extension
anyway.

3. The last seutence of the Comment indicates a proposed amendment of the
Judgment lien statute. Is this satisfactory?

aBom
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EXHIRIT ¥
[Code Civ. Proc. §§ 725a, 726)

§ 725, [Persoms entited to sue: Time for redemption from wsale.] The beneliciary or
mmmldm@m«mwmmadmammmmmduhm
' real property or any imterest therein 1o secure a debt or other obligation, or if there
mwmmmmmdsuchbmeﬂcummmmﬂmmm
MICCENOT OF SBCOMBOTS i intereat, shall have the right to bring suit to foreclose the same in
memwmmmimmmmn;humdmedurdatmgmthefmwmof;
mortgage upen such property, except that real property, when the estate therein is more than
& leaschold of two years unexpired term, sold under a decree in an action brought pursuant to
ﬂﬁamou.mberedmnedﬁommhmtemynmethnthmmmhmummm
themmnermﬁupoatheumupmmdadbthfnrthemdemptmofrulpmp«tynﬁ
'memhww that in any case wherein the property shall be sold for
sum less then the judgment sum, in addition to interest thereon and costs of action and
expenses of sale, the pericd forredempmnshul!beoneyw[1933ch 642 §7: 1935 ch 650

584 § 1; 1941 ch 446 § 1.} Cal Jur 2d Elec Rem § 4, Mg §§ 9, 89, 404, 420 464,
489, 639 Cal Practice §§214:1, 2i4:10, 214:18, 21430 Witkin Procedure 2d p 1817
m.z 1497, 1357, 1567, 1603, 1610

Mﬂmmmdmﬂo{hmoﬁum&ngwhﬁmm.
npou duchmdbduﬁuhemnstﬂiesuchundemkmg.wappmved.mmmthhu
oath that hie will faithfully perform the duties of his office.

The

mmmmmmnﬂlmhtyurmmmmmmmtdm
debit secured by such mortgage or deed of trust and shall name such defendants against whom
IMJMMMRMﬁthMhmmMM In the
event of such waiver, or if the prohibition of Section 580b is applicable the decree shall 5o
declare and there shall be no judgment for a deficiency. In the event that a deficiency is not
medmpmhnhtedmdttudaaudthﬂmsddmdmtupumﬂybbhﬁnrmm

upon application of the plaintiff filed at any time within three months of the date of the
htadmusﬂenﬂnﬁuahanngtbumnuwhmhlhemmmmmu
which hearing either party may present evidence as 1o the fair value of the property or the
intereat therein sold as of the date of sale, the court shall render & maney judgment against
mm«muhr‘ﬂwmmtwwhwhghemtdﬁemm




such hearing. Upon apphcadon of any party made at leagt 1C duys before the date set for
mhheanngthccaurtsha]l.amiuponitsawnmtmnthemurtatlnytzmemy.lpm!
one of the inheritance tax referess provided for by law to appraise the property or the interest
therein sold as of the time of sale. Such inheritance tax referce ghall file his appraisal with the
clerk snd the same shall be admissible in evidence. Such inheritance tax referec shall ske and
subscribe an oath to be attached to the appraisal that he has truly, honestly and impartially
"apprhised the property to the best of his knowledge and ability. Any inheritance tax referec so
appomtadmaybecalladandexammedasamtnmbyanypanyorbythemnmThe
court must fix the compensation, in an amount es determyined by the court to be ressonzable,
but such. feey shail not excesd similar fees for similar mmmthewmmnuitywhmmcb
services are rendered, which may be taxed and allowed in like manner as other costs. .

- No person holding a conveyance from or under the mortgagor of the property tiorigaged, |
ot having a lien thereon, which conveyance or lien does not sppear of recdrd in the proper
office at the time of the commencement of the action nead by made a party to such attion,
and the judgment therein rendered, and the proceedings therein had, sre gs conclusive agninst
the party holding such unrecorded conveyance or Her as if he had been 2 party to the action.

If the court appoint a commissioner for the sale of the property, h!mmtsdlilinthc
manner provided by law for the sale of like property by the sheriff upon execution; and the
provldmuofChaptcri(oommmcmgndthSecnm:ﬁSl).Tlﬁeﬁ‘PmZ of this code are
hereby made applicable to sale made by suck commissioner, and the powees therein given and
the duties therein imposed on sheriffs are extended fo such commissioner.

In all eases heretofore, now or hereafier pending in the courts of this state, in the event of
the death, absence from the state, other disability or disqualification of the commissioner
sppointed to sell encumbered property under the foregoing provisions of this section, the
‘court may, upon the hnppmmgnfuther the death, absence from the state, other disability or
disqualification of the commissioner, appoint an elisor to perform the duties of such
commissioner which are then to be performed in such action. The elisor so appointed shall
pvetheundeﬂahng,andtnketheoathberembefmpromtadtubepvmmdtakmbya
commissioner, before entering upon the dlscharge of his duties, and shall thereafter perform
all duties left unperformed by the commissioner whom he uappmntedwwccaed. with lLike
effect as if such duties had been performed by the commissioner.

If the land mortgaged consists of a single parcel, or two or more contiguous parcels,
situated in two or more counties, the court may, in its judgment, direct the whole thereof to
be sold in one of suck counties by the sheriff, commissioner or clisor, as the case may be, and
upon such proceedings, and with like effect, as if the whole of the property were situated in
that county. {1872; 1893 ch 101 § 1; 1895 ch 108 § t; 1901 ch 43 § 1; 1933 ch 793 § 1; 1937
ch 353 § 1; 1963 ch 819 §26, 1967 ch 1003 § 1; 1968 ch 450 § 3; 1970 ¢h 1282 §2.] Cw/ Jur
3d Actions § 74, Conlflicts of Laws § 8, 96; Cal Jur 2d Cert § 30, Chat Mig §§ 56, 37, 77, 80,
82, 87, 89, 93, Exec §§ 76, 144, Fraud § 58, Judgm §256, Jud § §§3, 4 9, L & ¥ § 204,
Mech L § 125, Mg §5 9, 230, 420, 425 ot seq., 440, 441, 472 483, 495, 497, 542, 562, 636,
657, 663 et seq. 675, 677, 686, 687, 707, 713, 717 et seq, 730, 775, 802, Pidg § 84, Recds



