#36. 300 5/5/15
First Supplement to Memorandum 75-39

Subject: Study 36.300 - Eminent Domain (AB 11 and Related Bills)

Attached as Exhibit I {green) is a copy of a letter from the County of
Ios Angeles indicating opposition to AB 11 unless it is amended to make the
changes set out at pages T=9 of the exhibit. Most of the councerns of the
gounty have been previcusly made known to and consldered by the Commission.
New matters are limited to the following:

(1) Section 1240.410. Excess condemnation. The county would prefer to

keep the excess condemnation asuthority of the Ios Angeles County Flood Control
Act, which permites condemnation of the remainder where the taking will "inter-
fere with reasonable access to the remainder, or will otherwise cmuse substan-
tial damage to the remainder." ILos Angeles County Flood Control Act (Cel.
Stats. 1915, Ch. 755), Section 16-5/8. (sdded cal. Stats. 1953, Ch. 856, § 3).
See discussion at page 2.

{2) BSection 1263.260. Removal of improvements pertaining to the realty.

The county opposes this sectlon which permits a property owner to remove
improvements pertaining to the realty if the owner gives the condemnor notice
of his intent to remove and the condemnor does not oppose 1ts removal. In
such a case, the condemnor pays only the removal and relocation cost of the

improvement, not to exceed its fair market value. 3See discusslon at page 6.

(3} Section 1263.320. Feir market value. The county would define fair

market value to refer to the price of the property "in terms of money." See
discussion at pager2.

Respectfully submitted

Nathaniel Sterling
Asslstant Executive Secretary



First Supplement to Memorandum 75-39

EXHIBIT I

COUNTY OF LOS ANGELES

OFFICE OF THE COUNTY COUNSEL
S48 HALL OF ADMINIBTRATION
LOS ANOELES, CALIFORNIA 90012
Suite 321, 11th § L Building
. Sacramento, California 95814

JOHHN H. LARSON, COUNTY COUNSEL
DONALD K. BYRNE, CHIEF DESUTY May i, 1975
’

Honorable Alister McAlister
Assemblyman, 25th District
State Capitol, Room 3112
Sacramento, California

Re: Assembly Bill 11, relating
to acquisition of property
"~ for public use.

Dear Assemblyman McAlister:

The Board of Supervisors of the County
of Los Angeles, on April 22, 1975, adopted
a position to oppose, unless amended, your
Assembly Bill 11.

Attached hereto is the recommendation
of the Los Angeles County affected depart-
ments upon which the Board acted,

Mr. Ambreose of the County Counsel's
office has previously furnished you infor-
mation indicating in substance our problems
with the bill.

If you have any further questions re-
garding our position on Assembly Bill 11,
please let us know.

Very truly yours,

ald E. Wheat
egislative Representatlve

cc: Assemblyman John Millér, Chairman
Assembly Judiciary Committee

JEW:jk

Enclosure
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e BOARD OF SUPERVISORS AGENDA 4/15/75
TBILL (AUTHOR):  AB 11 (McAlister) |
'SUBJECT=i;--‘ EMINENT DOMAIN ey
STBTUS.;;'- ~ 12/3/74-Referred to Assenbly Judiclary Onmmittea

-

LA!fected Dagartment 'Road, Flood Control, Fncilitieq) COunty ccuqaeiﬁqsr;“.
.Ef}ect on_County Major Operational; Major Fiscal [
'iéﬁéeusﬁﬁﬁhyaggegisiga= OPPOSE UNLESS AMENDED .

[aaaézgi_‘” bimiiar to AB 278 (MeAlister); AB 131 (McAlister) .

AB 11'is a cumprehansive revision of exiating statutory provisians

rglating ‘to eminent domain. It is the major bill in a series of .
 pyoposals recommended by the Californialaw Revision Commission. Twn L
- “gatellite" bills, AB 278; AB 131 would delete and revise eminent -~ -
qrdgmain provisions in various codes to conform with AB 11. R

£:F9110wing is an analysis of the major provisions of the seriq5‘u£
. bills.: Code sections refer to those sections of the Code of Civil
E'Procedure either added to or amended by AB 11, o

, The e Right to Tske.(Sections 1240.010-1240.160)

rent law sets out a host of "public uges' the government can .-

cgndemn property for. AB 11 deletes these sections but provides that
" the only limitation on the power to condemm is that the property be
taken for a public use. AB 278 provides a very general and broad
aythority to condemn for counties; cities, and school districts.
. AR 131 revises the L.A. County Flood Control District Charter., The
District retains its eminent domain powers; however, its powers of
,camdemning exceds property and of condemning an entire house rather '
than a portion of a house are repealed, and the District will be dble
to condemn excess property only on the same basis as all other pdblic
jurisdictions as set ot in AB 11, -
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" Future Condemmation (Article 3, Sections 1240,210-1240,230)

These sections permit the County to condemn or acquire property for
" future uee if there is a reasonable probability that its "date of use".
-+ of’the property will be within seven years from the date the complaint
18’ 'filed "or within such longer period as is reason&ble."_ This
section would be beneficial to the Coumty. - o

Substitute Condemnation (Sections 1240,310-1240,350) ;;]'g;g; e

‘ Unﬁer Section 1240.340 one puhlic agency can, in lieu of paying monay- o
_to: ‘the second public agency for its property,.condemn for the second | iy
pﬁhlic agency substitute property (held by a third person) where the
1;. court feels justice requires such action. The court can, in determining
. whathar,it will permit the condemmation of the substitute property, -
. consider the hardship imposed on the owner. This Section can only be -
usgd when the other sections for substitute condemmation cannot be f;h,,y
cnuplied with., It should be noted that in condemning property, the ' -
" substitite property does not necessarily have to be used for a publie '
.use, This section merely provides a vehicle to compensate the - ., '
_ puhlic ‘entity. who 1s losing ''necessary property" by paying to him .
' "substitute property. This section could invite substantial litisation.

'i:Seetiﬁﬁ'1240 350 provides for the condemnation of additional property o
“in. order to mitigate severance damages. This section would permit TR
County access to landlocked property. -

Exgeas Condemnation (Section 1240.410-1240, 430)

T_ These sectiona pertain to the condemmation of "remmants". Seetion .

1240.410 provides that a "remnant" ( remaining property of little -
- matket value) may be condemned; however, the owner may defeat the :
" taking if he can prove that his property need not be condenmed _
' because ''the public entity has a reasonable means to prevent the -
 property from becoming a remnant. This would permit an owner to .
'"litigate other means to build a project without making his property

& vemnant.The State Department of Transportation and the L.A, City

, Atturney oppose this section. Passage would mean increased .

- severance damages to the County in many situations,

Litigatian Expenses (Section 1235.140)

Thia section defines litigation expenses as those which are “reasondhle"
‘attorneys fees, appraisal fees, and fees for the services of ' other L
experts...whether such fees were incurred for services rendered before -
_or after the filing ofthe complaint.' This definition permits the
award of fees paid by an ownmer to prevent the acquisition of his -

< property in an eminent domain action. The definition of litigation -
expenses is too broad, and the cost to the County if these fees o

_must be paid will greatly increase the cost of condemmation.

—_—
~:)------
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COndemnﬁtion for Compatible Use (Sections 1240.510-1240. 530)

Thesa sections permit the exercise of the power of eminent domain i

‘to acquire use of property already appropriated to a public use if

* the new.proposed use will not unreasonably interfere with or impair .
" the ‘continuance of the existing public use or use that "may reaaonably

be expected to exist in the future." {Joint compatible pﬁblic uaes)

It is of a vital necessity that this section be adopted 1f tho Coﬁpty

'J and the' Flood Control District are to have a way to condemn rights-,“--

" of way,across prOperty belonging to the State of California and
appropriated to a public use. . Co e

Condqnmation of More Necessarx Public Use (Sectiona 1240 610 1240 700)'

Thesa sections pertain to condemnation of property for a mote. 4ﬁ7ﬁi .
‘necegsary public use. Section 1240,640 provides that State property

'i "appropriated to public use” is a more necessary public use over 311_

. others.;, Current law on this is uncertain, although - County Counsel .
believes ‘that the Flood Control District has a right under current law -
i to condemn necessary rights-of-way through State property. If£ 1240. 610
' 1s adopted ‘the County and Flood Control District can only condemm .

' State property if our use is "compatible" with theirs. If a Road .

‘project goes through State property and is incompatible with.the State _

"use of the property, the County cannot acquire the State property.

' The State, however, has complete power to condemn any County property
" despite our use of the property and the State's proposed use of tho :

property. -

Section*1240 610 permits "any person authorized to acquire property

for a particular use by eminent domain" to acquire any property

{except the State's) appropriated to a public use if it is sought

- for a "more necessary public use'", Thus, a4 city can -condemn county

" property and vice versa 1f the uae for which the property is to be .
taken "1s a more necessary public use than the use to which the property

' i3 appropriated.” This is a departure from existing law. The current

- law is that certain public entities cannot comdemn property from .
- each other, The City Attorney of L.A. 1s concerned that this could

start a "war" between various jurisdictions.

ny ..'1-
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Q Government Code Section 7267.2.

.y, :

. lems in obtaining immediate poasession is Section 1255.
“ the court may stay the order of possession 1f possession will cause’ the -

‘} 55'11 {Cont*qj

Date of Vsluatlsn.- {Sections 1263.110-1263.150) . .:-’ﬁ*H

ThsseSections pertein to the date of valuation 1in the trisl. Tﬁe‘;siﬂl
basic concept is that the date of valuation in all cases will ba the dat

““on which the plaintiff makes a deposit of Just compensation whether or n

plsintifr has taken or Beeks L0 oLLain an order for posselsion. This 1&
) cancept that the County should support.

Hessurs of compensation for Property Taken. (Section 1263 320} e

.: ) s"tl U
Section 1263 320 defires fair market value but does not contain ths wora
nighsst price in terme of money." . e

The deftnition of falr market value should continue the words'"in tsrms

'vv of mons!. The County pays in money for the property it acquires in an

nent domain case, snd the Jury should be legally instructéd thst rsir

Smsrket value 15 value "in terms of money"

s

“Possession Prior té Judgment. (Sections 1255. 010-1255 uBO) 'ﬁﬁg;;;g

A8 mentioned earlier, immediate possession will now be svsilsble in s11

eondemnation projects no matter what public use is planned for the prope
" being condemned. Posseasion cannot be taken for 90 days when the proper
is a residence, farm or commercial property. The time 1limit 1s 30 days "

' "all other properties. Current law provides for a 20-day waiting period.

. To obtain possession, the agency must deposit the amount of Just compens:
~tlon 1t has established for the particular parcel, .

”; A minor difficulty with the:provieion for immediate possession is the

requirement the owner be served with a written statement or summary of
Just -compensation, This duplicates the processa in that the owner alread!
received.a summary of just compensation before the action is filed _purswt

An sspect that could cause the County and other publie gurisdictions prol
20, which provide

"owner & substantial hardship, The court in ruling will consider the need

- of the public agency and the substantial hardship if the order is stayed.

This sectlon makes obtaining possession at a specific time somewhat un~
. predictable., We could heve difficulty establishing our "need" for posses

'for.sn individual parcel, Since the property owner has 90 days before he

must move after being served with an order of immediate possession, this

.." should be sufficient time for the owner to relocate.

" Burden of Proof--Procedures for Determining Right to Take and CQEpsnsstio

- [Sections 12@6?215‘1?65”536}

Seetion 1260 210 chsnges existing law in that 1t provides thst neither ps
has the burden of proof. However, the new law retains existing law by

:; glving the defendant the right to present his evidence on the issue of
cnmpensatian first and allowe him to commence and conclude the srgument.

i [ - o
A - - .-
e . .
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Current law placee the burden of proof upon the property owner and thera
. fore, 8S8ection 1260.210 pleces the condennor in a move disadvatagaoua
_ position then under existing law (property owner will not have burden of
proof &nd he gets to open and closge). e
The last sentEnce of Paragraoh 6 in Secticn 1260.220 permits defendant;
- to present evidence during the first stage of the proceeding "of the .-
“ value of, or inJury ta, his interest in the property". This permits the.
'i“atagking' or "pyramiding" of separate interests in the total fee and mak
“the public entity's election to have the property valued "as between plai

rtiff and all defendants" 8 nulility .

Compenaatisn for Improvements,

Section 1263 205 provides for compensatinn for improvements pertalning to

-\'the realty {commonly calied "fixtures" under current law). The problem
“with 1263 20% 18 that the section defines "improvements pertaining to the
_realty” to include any "facility, machlnery or equipment installed for us

% on property taken... or on the remainder if such property is part of a

' larger parcel, that cannot be removed without a substantial economic loss
" leaves uncertain what kind of loss is to be considered; e.g., loss to the
Rroperty and equipment or economlc loss tc the owner-operator. The term-
facility" ig extremely broad and is a term that has not been defined by’

"the courts in eminent domain cases,

g Aasemblv Bill 11 further provides in 1263.260 that the owner of 1mproveme
- pertalning to the realty may elect to remove such improvements by serving
.- on the plaintiff & notice. If the plaintiff fails to respond within a
... certain time, the owner may remove such improvements and shall be. compenw
" sated . for thelr reasonable removal and relocation coste, not to exceed
~ the market value of the improvements. This section, when viewed in light
of the section descrived above which defines improvements pertaining to t
- realty, will greatly increase the cost of acquisition end will greatly .
. inerease the litigation expense involved, and we would opposa theae new .

provisions of Assembly Bill 11.
| ,co@penaatmn far Loss of Goodwill.’ (Section 1263. 510)' o '_;,A

“This is probably the most controversial of all the provisions of Asaembls
“Bi111 11. Our experience and contact with all other public agencies is .
. that they a&are unanimously opposed to this section. 1263. 510 provides tha
- the owner of a business on the property taken or on the remainder may be.
. compensated for loss of goodwill. This means that even in a partial taki
" case; e.g., wildening of 2 street resulting in the taking of a portion of
. land but none of the bullding, a claim for loss of goodwill can be mede.:
An owner can claim loss of goodwill in almost any type of taking with th1

section.A ‘
If this aection is adopted, the increase in acquiaition price rar propert

needed by the County of Los Angeles will skyrocket. We are at a serious
disadvantage in disproving loss of goodwill against the owner-entrepreneu




L ‘an unneceasary saction.

“AB 11 (cont'd) — e
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 Section 1265.310 provides that unexercised options are terminated on

% Future Intareet.\.(Sectian 12u5 £10)

tha filing of an eminent domaln action, but the option helder will be

“entitled to the value of his option. This is e significant changee over .
" axisting law, ard there is a quesation with this new proposal as to whether -
' the option price may be testified to during the valuation trial. The .. i

‘option holder will be able to appear and defend hie option, and the deters

" mination. of the value of the option appears to be a problem. This aection"

will increase the acquisittion costs of the COunty, and we believe 1t is

: . L]
. T . .y
. ’ R B

ﬂFutura interest holdere ares compensable under a. complicated aection.‘ Thil

section appears to open up another avenue of litigation and another addi—,n

tional cost to the public agency in acquiring property. Our experience haa
* pesulted ‘4n no serious probvlem with future interest holders under current.

. law, and the addition of this section expressly providing for the compen-.;~

.sation, for future interest holders can again only increasge the coat to the
'COuntv ror the acquisition of property. N LR e

3 . o . -
Eecauae of the prablems discussed above, it is recommended that - the Countr
adopt’ the following positions with regard to the three bills. If the ...

' '-recommended amendments are not included in these bills, they should ba

1 .oppoaed.

' The Right to Take

(1) Delete those provisions of AB 131 which limit the powera of N
sthe Flood Control District to condemn excess prOpertv,. ST

Future Condemnation

(2) Support Article 3, Sectione 1240.210-1240.230 of AB 11 which
permits the County to condemn for future use} ‘

Substitute Condemnation e L o 7,;;,j,_;1*"jf3{::

%

=;(3) ‘Delete Section 1240.340 of AB 11 which permits & local agency
~ . ! to condemn property for a second agency in lieu of payment
of runda,. L . o

=Z_(u) Support Section 1240.350 of AB 11 permitting condemnation rur
. . . utility of access; , IR

'Excess Condemnation

‘](5) Delete Seaticn 1240.10 of AB 11 which permits a property owner 'w;;

- to litigate other means to build a proJect without making hia.;
property a remnant , o N _
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* AB 11 {cont'd) -
Liﬁigétion Expenses

(6) Delete the definition of litigation fees in Section 1235. hO qﬂ!qb
~ permita the award of fees pald by an owner to prevent the aqguip}p
tion of his prnperty in an eminent domain action;

11=fﬁf' COndemnation for Compatible Use ‘ . ! M.'l.. L "“if )

. . - . i_.. - S
3 pa

{7) Support Article 6 pertaining to joint compatibla public usea' L

COndemnation of More Necessary Public Use ..

(8) Delete Section 1240, 5&0 which states that State property "appro-..'”
‘priated to public use" 18 a more necessary public use over 511 PR

(“'f'-l' ‘. ”, Otherﬂi , . i lA“.-.;,,.;.
el {9) .Delete Section 1240.610 which would provide that the County'and
T oo Flood COntrol District could only condemn State property if our.

Cox - T use AB "compatible” with theirs, and would allow local Juria-d,
T ~vﬁfdictiona to condemn each othersa' propertiy; :

Date of Valuation

[10) Support Sections 1253 110 et al.

*;'ﬁ~ Meaaure of Compensation for Propertv Taken

{11y Amend Section 1263.230 to include the works "{n terma uf monev"
. in the definition of fair market value; _

IR Pnasession Prior to Judgment

(12} Eliminate the requirement in AB 11 that the owner be Berved with .
: a written statement of Just compenssation; _

(13) Eliminate Section 1255.420 which prowides that the court may st x
< " -the order of possession;

, 3?5:,' Burden of Proof ' e 7_ _1

(1&) Amend Section 1260.210 to provide that neither side w111 have the
-burden of proof; however, the condemning agency. should be . given .
the right to commence and conclude the argument; '

(15) ‘Delete the last sentence of Paragraph 6, Section 1260. 220, which
-+ permits a defendant to present evidence during the first stage
. 6f the proceeding of the "value of/indury to" his intereat in
the property,a L
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" AB 11 {Cont'd)

COmpensation for Improvements

(16 Amend Section 1263.205 to 2dd the following phrase to limit thaﬂ'
1tema fcr which compensation would have to be paid: =~ . ;

. "But ‘not including any items placed upon the property
... ~ for the purpose of sale, or inducing the aale of
"ﬂ Bimilar items, to the public";

'{-”(1?) Delete Section 1263 260 which provides phat the owner of

1mprovements may <@lect %o remove them;

oo compensation for Loss of Goodwill

"_(JB) Delete Section 1263 510 pertaining tc loss or goodwill"

; ggtibn ' o _ R
- ~(19), Delete Sacticn 1265 310 permitting the option holder to'  $7'

- TER

7 appaar and defend his option;

" Puture Intarest

-1~(20) Delete Section 1265 h1c making ruture interest holders 3 f e

: compensable.



