#39.70 3/4/75
First Supplement t0 Merorandum 75-19

Subject: Study 39.70 - Prejudgment Attachment (Amendments)

This supplementary memorandum discusses two subjects which remained
incomplete in the staff draft of the Recommendation Relsting to Amendments
to the Attachment Iaw which was attached to Memorandum 75-19.

Also attached hereto are 2 letter from the legislative Counsel's office
(Exhibit I) questioning the constitutionality of proposed Section 482.060
{duties under Attachment Iaw are subordinate judicial duties), and a copy

of Mosler v. Parrington {Exhibit IT) cited in the letter. The staff does

not believe Mosler is sufficient authority to hold Section 482.060 uneconsti-

tutlonal.

1. Cases in Which an Attachment May Be Issued

At the last meeting., the Commission instructed the staff to consult the
Los Angeles County court commissionhers on their views concerhing the proper
standard for issuance of a commercial attachment. Commissioner Bruce
Geerngert indicated that he would be willing to comment on the variocus alter-
natives presented in Memorandum 75-17 (a copy of this memorandum is attached
hereto); however, we have not yet received his response and have decided we
should not delay sending this supplementary memorandum to you. Should we
receive any response before the March meeting, we will forward it or distrib-
ute it at the meeling. We were informed that there is no official policy
memorandum on attachment under the Marsh bill.

The folliowing material implements the Commission's tentative decision
on the cases in which an attachment may be Issued. The following paragréph

would be added to the introduction to the recommendation:



As enacted, Section 483.010 of the Attachment ILaw permits the
issuance of attachment against a "defendant engaged in a trade,
business, or profession”+ - provided that the subject of the contract
upon which the claim is based was not used "primarily for personal,
family, or household purposes.” Section 483.010 failed to specify
the time when the defendant must be engaged in a trade, business, or
profession. Accordingly, the Commission recommends that Section
4183.010 be amended to provide that the defendant must be so engaged
wvhen the claim against him arose. The effect of this amendment
would be to make clear that an individual mey not avold attachment
by retiring or going out of business after the claim arose but before
the attachment 13 scught.

1. For an interpretation of the reaning of "trade or business” under
existing Section 537.2, see Advance Transformer Co. v. Superior
Court, 44 Cal. App.3d 127, Cal. Rptr. (197h4).
Section 483.010 would be smended as follows:
SEC. . Section 483.010 of the Code of Civil Procedure is amended
to ready
L83.010. {a) Except as ctherwise provided by statute, an attachment

may be issued only in an actlon against s defendant engaged when the claim

arose in a trade, business, or profession on a claim or claims for money
in which the total sum claimed 1s a2 fixed or readily ascertainable amount
not less than five hundred dollars ($500) exclusive of costs, interest, and
attorney's fees. Each claim shall be based upon a coniract, express or
implied.

(b) An attachment may not be issued if the claim 1s secured by any
interest in real or personal property arising from asgreement, statute, or
other rule of law (including any mortgage or deed of trust of realty, any
security interest subject to Division 9 (commencing with Section 91Cl) of
the Commercial Code, and any statutory, common law, or equitable lien).

However, an attachment may be issued (1) where the claim was originally so
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aganded to provide Shat the defendant
mist be engsged 1o & trade, business, or profession at the time the
ciaim sgeinst him aross. This svendwent mékes clear that en individual
may not sveld attacheent by retiring ovr cessing to engege ln & trade,

business, or profession. The guestlion of whether 3 guarantor le sublect

to attachment depends upon whether he 1s engeged in a frade or business.

See Advance Trensformer Co. v. Huperlor Coury, Li Cal. App.33 127,

___Gel. Rptr. _ {197h}. where avtazchment is not precluded by the
standard of subdivision {o}, tie cuestion whetier an sttachment will
properly lesue depemds upon & devermination that the individuel 1isg
"engagzed in a trede, bueiness, or profession.”  The spplicetion of this

standard la mecessarliy lelit to the courts, but it iz not Intended to

Limit attachment to aole proprietors snd independent contractors.

2. Defepdapt's Liability for Wrongful Attachment of Third Person's Property

At the last meetlng, the Uommission dlrected the staff to prepare a
tentatlive procedure for reguiring the defendan’t to lndloate the property

in his posasasion belonging o thlrd persons

Tf the defendapt fails to
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provide accurate information, he should be liable for wrongful attechment

instesd of the piaintiff. The foilowing sectione stitempl to achieve



this result. At the end of the suggested revisions, there are some addi-
tional questions which should be considered.
The introduction to the recommendation would contain the following
discussion of this subject:
The attachment Iaw makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property is attached ex~
cept where the plaintiff has relied on registered or recorded ownership.

In most cases, however, the defendant is in a much better position to
¥now which prrverty in his possession is the property of a third person.

1

For exsmple, 1t is unreasonable to expect the plaintiff to know of the
existence and the details of contractual relationships between the defend-
and and third persons who provide.’ goods for

sale on the defendant’'s premises or who lease

office furniture or machinery to the defendant. Even a plaintiff who
attempted diligently to determine the ownership of property 1n the pos-
session of the defendant would be acting at his peril 1f he were to levy
on eguipment or ilanventory generally; the burden of listing each specific
item of property which after an investigation is determined to belong

to the defendant would make the attachment remedy too burdensome to be

of any use in many cases. Accordingly, the Commission recommends that
the Attachment law as enacted be amended to provide that the defendant

is liable for the plaintiff's good faith levy of attachment obtained
after a noticed hearing on the property of third persons in the posses-
sion of the defendant. The defendant would be able to avoid liability

by claiming an exemption for such property described 1n the application
for the writ at the hearing on the issuance of the writ. Of course,

the defendant would not need to claim such an exemption where he has no
property of third perscns in his possession or where he has such property
but it is not described in the copy of the application for the writ of
attachment which is sent_to the defendant with the notice of the plaintiff's
application and hearing.3 The defendant's liability should be limited to
$2,500 if the actiﬁn is in municipal court and $7,5C0 if the action is

in superior court.

1. See Code Civ. Prcc. §§ 490.010 ang 450.C20.

2. See (ode Civ. Proc. §§ u8L.070 {(writ and order) and 4B4.350
(additional writs).

3. See Code Civ. Proc. §§ L484.0L0, 48L4.050, L84.330, and 48L4.340.

4, These amounts are the same as the amounts of the plaintiff's
initial undertaking provided by Section 489.220.

* * * * ¥*

The bill would contain the following amendments and additions:
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attachment will be isued to attach the ;}ruperty
described in the plaindiffs application unless the court
determaines  thar such  pr r}pe: bv  is  exempt  from
attachment Howevér, the order will not be limited o the
property described in the ap plication but may later be
extended to any ronexempt properiy of the defendant.

td) ¥ the defendant desires o eppose the issvance of
the order, he shall file with the court a notice of
opposition  and  supporting afidavit 2 required by
Section 484.060 not later than fve days prior to the date
set for hearing.

(ey ¥ the defendant claims that the property
described in the d"};‘}ﬁcation ar a porfion thereof, is
exempt from attachment, he shall inciude such claim in
the notice of npismmcn filed pursuant to Section 484.060
ar file & separate daim ef evemption with respr ot to the
praper*} as provided in Section 484970 [T he & does not do
50, the cluim of exempiion will be barred in the absence
of a show ing 2 of a change It vircumstance: cenurring after
the hearing.

() The defendas

v ablain o dgiermmatieﬁ at the

hearing  whethier o woperty ot excribed in the
applicaiion is exempt from aita s::m’ru:” bui the fallure to

claim thm pmge‘"‘f ’ﬂi s¢ deseribed is erempt from

attachment mi? aot precinde bim from making a claim of
exempiion with respect to seeh property at a later time.

{7} If tre dofendan’ doeg not cleim an oxemption for properiy in his

possesaion belonging to gnother osceon which is described in the pleintiff's

application, he mavy he lisble Lo such sersorn Tor wrongful atischment

suet properiy bes mitached.
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484 070, | ;} it the defendant claime that the pfogert&
described in the plaintitfs ;rrgjhf“ai.oﬂ or a pertion of
such pmpf*rtv 15 exernpt from attach ‘»eni, ihe defendant
shall claim such exemption as rmm}. this section. i
he f&ils 1o do ose, he ey not later elabin 'am,i” exemption
unless he szhows ?'Esa‘; he did not have a right to the
e?emptien at the tme %E:e slaintiff fled h p:)hﬁ:atmn
and *..1[ th“ *“ : : the result of a
- that time.

5 w af the hearing
thai pmgje:xh: n:ﬁ hr ;? ed in the gimni::ﬁ" s application
is exempt from attachroant, in whole or in part, the
deferrdant shall vlaing LR pon as pruwded in this
section. Failure i 1 ot preclude the
defendant from late g the osxemption. i the
claimm s made as in this section but the
defandsnt fails 1o prove that the sroperty s exempt from
stiachment, he may nod later z‘*Ef im thai t the property, o

a portion thereot, 39&{}111 ot uriiess be shows that the rzght
to the exemption s iuc:z of a change In
circurstances scourring after ;

() The ciatm of exermplion shall

{1y Describe the E.‘"Gg‘ce!g‘r fi med (o he exempt

aopiication,
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notice nf uppmitlr}n to the claim of exemption,
accorpanied by an atfidavit supporting any factual issues
raised ana poinis and authorities supporting any legal
issues raised. If the plaintiff does not fle and serve a
notice of opposttion ss provided in this subdivision, no
writ of attachment chall be issued as to the property
clarmned to be exempt. If all of the property described in
the plaintiff’s application is ciairned to be exempt and the
nlaintiff does not file and serve a notice of opposition as
provided in this subdivision, no hearing shall be held and
no right to attach order or writ of attachment shall be
tssued,

{gy If the plaintiff files and serves z notice of
opposition to the cliim as provided in this section, the
defendant has the burden of proving that the property is
exequpt from atlachment.

Comment, Seciion 48L.070 1g spended to make clesr that the defend-
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need not ciie any statubory authorizy., OF courss, subdiviaion (d} requires
the dafendmnt to fle sn aiffidevis shiick containg sufficient factual infor-

mation to support the claim, See Secilon B4 050,
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person othey than the defensgnt dn Lhe “afendsnt’s posssesion, the

claim of exemption shall se stgle witheou: specifying a siatute gection.

(o) The claim of cremption shalt tze 'zcz:ompamea ?Jy
an affidavit supg@*tm; any factual issues raised by the

laim and points and authorities supporting any legal
issues mneé

{d} The claim of exemption, together with any
supporting affidavit and pomts and authorities, shall be
filed and served on the gimntiff not less than five days
befors the date set for the hearing.

Comment. See ihe Comment no the amaudment of Ssetion 4BL,070.

SEC. 5. S=etlon L2030 o7 the Code of Civil Procedurs ig

~

amended to regd:

490.020. (a) Fhe Dxospb as nrovided in Section 490,005, the Eiabiﬁlt)ﬁ‘ of & plaintif

for causing a wro ngfuz attachment includes hoth of the following:
(1) Ah damages pmzimaiﬁé'»- cai,;a;f*d ro the defendant

or any other person by the wrongful atlac hmem
{2} All costs and expenses, mdgﬁmg attorney'’s fees,

1eammhiv expended i defs

(b} The Habilitv of 2 ajmm
phi“budhf 16 Section 46001
thz undertaking.

attachment
- arnaant of




Comment. Section ¥430.020 is amended te reflect the exception %o
the plaintiff's liability for wrongful attachment provided by Section

490.025.

SEC. 6. Section L30.025 is added to the Code of Civil Procedure,
to read:

L490.025. (a) If the plaintiff in good faith causes a writ of attach-
ment gbtained pursuant to Article 1 (commencing with Section 48L.010) or
Article 2 {commencing with Seciicn 454.310) of Chapter 4 to be levied on
the property of a psrson other than the defendant in the defendant's
possession in reliance on the defendant's claim of exemption made pursuant
to Section LBL.OTO or LB4.350 or on the lack thereof, the defendant and
not the plaintiff or ths plaintiff's surefieg is liable for & wrongful
attachment described in subdivision (d) of Section L490.010. ‘

(b) The lisbility of a defendant pursuant to subdivision {a) includes
beth of the following:

(1) All damages proximately caused to the person other than the
defendant by the wrongful attachment.

(2) ALl costs and expenses, including attorney's fees, reasonably
expendasd by the person other than the defendant in defeating the attach-
ment,

(e) The liability of a defendant for wrongful attachment pursuant
to this section may not exceed two thousand five hundred dollars ($2,500)
in an action in the municipal court and seven thousand five hundred

dollars ($7,500) in an action in the superior court.

-10-



Comment, Section 450,025 makes the defendant liable for wrengful
attachment of properiy in his possession belonging to a third person
where the plaintiff in geood faith causes a writ of attachment issued after
a noticed hearing te be levied con the third terson's property. Section
450.025 recoghizzs that a plaintiff should riot be liable in such situatiens
where he has relied in good faith on the defendant's claim of exemption.

IT the defendant wishes to avoid the liability provided by this section,
he may claim an exemption for property of a third person in his possession.
See Sections k24,050, 484,070, L2Y4 340, and B84 350.

Subdivisien (b) provides that the defendant is lisble for the same
types of damages as is the plaintiff pursuant to Section 450,020, Sub-
division (c) limits the defendant's 1liability to an amount eguivalent to
the amount of the plaintiff's initial undertaking as provided in Section

489,220,

SEC. 7. Section 490.05C of the Code of Civil Procedure is amended
to read:

h90.050. & (a) Except as provided by subdivision (b), a person not

originally a party to an action whose property is attached is entitled to
intervens in the action and tc recover damages for wrongful atfachment to
the same extent and in the same manner as a defendant in the action. For
this purpose, the perscn whose preperty is attached shall be deemed to be
the penzficiary of thz undertaking for the attechment of such properiy and
shall have gll rights of the beneficiary, including the right to recover
such damages by using the procedure provided by Section 490.030.

(b} A perscn seeking to recover damages for wrongful attachment

against a defendant liable pursuant to Section L490.025 may intervene in

-11~



the action.

Comment, Section 490,050 is amended {o provide for ths intervention
of a third person whese property is attached and to whem the defendant is

tiable under Section L90.025.

This procedure puts the duty cn the defendant to come forward. Is
the notice contained in the rotice of application sufficient? Should
the plaintiff be reguired te state in his application for the writ that
he has reason to beliave that the defendant has property of a third
person in his possession? Should the plaintiff have to ask specifically
in hig application for a direction to the defendant that he indicate
property of third persons? Should this information be obtainable only
in an examinaticon procedure such as is available after judgreni pursuant
to Sections 714-7237 The third person may enforce the defendant's lia-
tility under the above draft by intervening in the action; should the

third person be required to file a separate action against the defendant?

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Attachment Law -~ #4386

Dear Mr, De Moully:

Pursuant to your request, we have prepared the
enclosed draft, relating to attachment,

The draft would provide that the judicial duties
to be performed under the Attachment Law (Ch, 1516, Stats,
1974) are "subordirate judicial duties" within the meaning
of Section 22 of Article VI of the California Constitution
and may be performed by appointed officers such as court
commissioners,

While we have not had an opportuanity to consider
the matter fully, we think a constitutional question could
be raised under Section 22 of Article VI of the California
Constitution with respect to whether the judicial duties
to be performed under the Attachment Law are in reality
"subordinate judicial duties" (see Mosler v. Parrington
(1972), 25 Cal., App. 3d 354}.

Very truly yours,

George H. Murphy ,
Legislative Counsel

Ja A. Marsala _
JAM : mm Depdty Legislative Counsel



