#39.70 2/19/75
Memorzndwr 75-19

Subject: Study 39.70 - Prejudgment Attachment {Amendments)

Attached to this memorandum is a draft recommendation containing amend-
ments to the Attachment [aw which the Commission has previcusly decided upomn.
Some new matter is included in the attached draft recommendation. See es-
pecially the amendments concerning crops and timber in Sectlons 488.010(b)
and 488.360(c). This recommendation needs to be approved for printing at
the March meeting so that it may be introduced in the legislature in time to
have a chance for passage before the Attachment Law goes into effect.

A supplementary memorandum on attachment amendments will be sent to ysu
as soon as ve receive a reply to our reguest to the Los Angeles County Court
Commissioners for their comments on Section 483.010 {cases in which attache
ment may be Issued) and on the alternative amendments considered at the last
meeting. (See Memorandum 75-17.) The supplementary memoreéndum will also
present two alternative drafts of & procedure for making the defendant liable
for the wrongful attachment of property of third personis where the plaintiff
reasonably relies on the defendant's statements at the noticed hearing speci-
fying property in his possession which is the property of third persons. The
alternatives of Section 483.010 and the wrongful attachment amendments
selected by the Commission will be included in the attached recommendatione-
assuming it is approved for printing.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel



#39.70 2/19/75
STAFF DRAFT
RECCMMENDATION
relating to

AMENDMENTS TO THE ATTACHMENT LAW

The Attachment [aw (Code Civ. Proc. §§ 481.010-492.090) was enscted
in 19Th1 on recommendation of the Iaw Revision Commission. See Recommens

dation Relating to Prejudgment Attachment, 11 Cal. L. BRevision Comm'n

Reports 701 (1973}.2 The new law will go into effect on January 1, 1976.3
The Commission has reviewed the Attachment Iaw as enacted and comments
which have been received concerning it; this recommendation proposes a

number of revisions in that statute.

Cases in Which an Attachment Mgy Be Issued

[Text depends on decision--see First Supplement to Memorandum 75-19. ]

Defendant's ILiabillty for Plalntiff's Good Faith Levy on Property of Third
Person

{Text depends on decision--see First Supplement to Memorandum 75-19.]

Insufficient Undertaking and Wrongful Attachment

Under the Attachment Iaw as enacted, it is unclear vhether it is a
wrongful attachment under Section 490.010 where the plaintiff fails to in-
crease an undertaking when ordered to do so pursuant to Section 489.220
{undertaking to obtain a writ of attachment or protective order) or Section

489.410 {undertaking on appeal). The Commission recommends that 1t be made

1. Cal. Stats. 1974, Ch. 1516 (Assembly Bill No. 2948).

2. See also Report of Senate Committee on Judiciary on Assembly Bill 2948,
Senate Journal 13010 (August 21, 1974).

3. cel. Stats. 1974, Ch. 1516, § 49.
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clear that the plaintiff's failure to increase the amount of the undertaking
ié not itself a wrongfui attachment. The defendant is adeguately protected
in the event of a wrongful attschment under Section 490.010 because the
original undertaking remains in effect,u thereby providing s fund for
recovery of damages for a wrongful attachment, and because the rights ob-

tained by filing the now lnsufficient undertaking immediately cease,j there-

by minimizing any injury to the defendant's interests.

Court Commissloners

In its 1973 recommendation, the Commission recommended enactment of a
provision stating that the judicial duties to be performed under the” Attach-
ment Iaw are "subordinate judiclal duties" within the meaning of Section 22
of Article VI of the California Constitution and may be performed by appointed
officers such as court commissioners.6 This provision was deleted from the
Commission's recommended legislation because it proved to be extremely con-
troversial and jecpardized the passage of the legislation. Nevertheless,
guch duties are appropriate dutles to be performed by court commissioners
and are now performed by them in some counties. Since delegation of such
duties to commissioners under the Attachment Iaw is necessary for efficlency
and economy, the Commisslon again recommends that such delegation be expressly

authorized by statute.

L. B8ee Section 489.000(d). As provided in subdivision (3} of Section
489,220, the amount of the undertaking is $2,500 in municipal court
and $7,500 in superior court.

5. BSee Sections 489.090{(c) and 489.410{a).

6. Recommendation Relating to Prejudgment Attachment, 11 Cal. 1. Revision
Comm'n Reports 701, 739, TEO {1973).
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Description of Property Subject to Temporary Protective Qrder

Chapter 6 (commencing with Section 486.010) of the Attachment law as
enacted did not provide the manner cof description of property whose trans-
fer is restrained by a temporary protective order. 4 defendant against
whom a temporary protective order is issued is subJect to being held in con-
tempt if he should violate the order. Consequently, Section 486.050 should
be amended to regquire the temporary protective order to “describe the property
in a menner reasonably adequate to permit the defendant to identify the
property subject to the temporary protective order.” Under this standard,
the description should be fairly specific in a temporary protective order
restraining the transfer of property of an individual defendant or of a por-
tion of the property of a corporstion or partnership. For example, & des-
cription reading "all equipment as defined in Code of Civil Procedure Section
481.100" would satisfy the recommended standard. Where only a portion of
& type of property such as "equipment" is sought to be restralned, a more
specific description will be required. Where all corporate or partunership
property subject.to attachment is sought to be restrained, a reference to
all such property subject to attachment pursuant to Section 487.010 would

satisfy the recommended standard.

Minor Amendments

The Commission also recommends the following minor amendments:7
(1) The words "or arrest" should be deleted at the end of Section

482.080 which provides for an order directing transfer of property.

7. Additional technical amendments are set out in the bil) infra.



(2) Section 488.010(b) which provides that, where real property is
sought to be attache?, the writ of attachment shall identify a person,
other than the defendant, in whose name real property stands upon the
records of the county, should be amended to require the writ teo identify
such person where the property sought to be attached is crops growing or
timber standing on real property.

(3} Section 488.310(d) which provides for service of a copy of the
writ and notice of attachment on "an occupant" of attached real property
should be amended to reguire personal service only where there is one
occupant and permit service by posting where there is more than omne occcupant.

{4} Section 488.360(c) which provides in part for levy on growing crops
and standing timber should be amended to provide for notice to any person,
other than the defendant, in vhose name the real property where the crops
are growing or the timber is standing stands on the records of the county.

{5) Section 489.310{a) should be amended to make clear that, where a
writ of attachment is issued to & county other than the county where the
action is pending, the defendant may apply to either the court where the
action is pending or the court in the other county for an order allowing
him to substitute an undertaking for property which has been or is subject
to being attached and that an order Issued 1n the cother county may allow
the release only of the property in that county whereas an order of the
court where the action is pending may release property throughout the state.

(6) Section 490.010{(d3) should be amended to provide that it is not a
wrongful attachment of the property of a person other than the defendant
where the plaintiff reasonably relies on recorded or reglstered ownershilp

which is permitted by lew to be recorded or reglstered.

Y.



{7) Section 491.01¢ should be amended to provide an application pro-
cedure for an order for the examination of a perscn indebted to or having

property of the defendant.

Revision of (¢fficial Comments

The Comments to Sections 489.110 and 450.010 were not revised to re-
flect amendments made by the Senate Judiciary Committee. These Comments,
revised to reflect the Senate Judiciary Committee amendments, are set out

a8 an exhibit to this recommendation.

The Commission's recommendation would be effectuated by enactment of

the following measgure:

An act to amend Sections 482.080, [483.010]}, [48L4. ], 486.050,
4L86.060, [487.010]1, 4B7.020, 488.010, 488.080, L4BB.310, L488.360, 488.430,
L489.230, 489.310, %490.010, [490.050], and 491.010 of, and to add Sections
482.060, 489.130, and [49C.025] to, the Code of Civil Procedure, relating

to attachment.

The people of the State of California do enact as follows:




SECTTON 1. Sectlon 082,060 1e added to the Code of Civll Procedure,
to read:

y
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SEC. 2. Section 4B2.080 of the Code of Civil Procedure is amended
to read:

§ 482.080. Issuance of order directing transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain u notice to the
defendant that failure to turn over possession of such
property to the levving officer may subject the defendant
to being held in contempt of court oF arrese

Comment. The amendment to Scction 482.080 deletes the words "or
arrest" from the ead of the laat sentence. Thils amendment makes clear
that the defendaat is not subject to arrest independent of contempt
proceedings, A person say still be arrested in the course of contempt

proceedings. See Code Civ. Proc. §§ 1212, 1214,

SEC. 3. Seciion 4l5, 050 of the Code éf rivil Procedure is amended
to read:

4E6.050. f(a) Eweent as ethevwise provided ik subdivieien £} amd i=
Seetdone LG6e0us and 486+0a0y the The temporary protective order may pro-

hibit any transter by the detendant of any of mis the defendani's property

in this state subjec®: to the levy of 2 writ of attachment. The temporary




protective crder shell describe the property in s manner reasonably

gdequate to permit the defendent to identify the property subject to

the ftemporary protecilve order.

{b] I Notwithelandimg subiivision (s}, Lf the property is ferm

- st

producte neld Dir sale or i inveptory, the btemposary protective order

mey nob propibiv the defencant From foensferring the property in the

ordinfry course ol businesc, et the temporery protective order may

Impoee appropriatle replriciions ¢ the dispoeition of the proceeds

from such Ltransfer,

Cosment. The amendment of subdivision {&) of Section 486.050 pro-
vides for the mamner of description of property which 1s sublect to the
temporary protective order. The descrlption should be fairly specific
in a temporary proutective order restraining the transfer of property of
an individuel defendant or where only s portlon of the property of a
corporation or a partnership is subject to 8 temporary protective order.
For example, "all equipment Ba defined in Code of Civil Procedure Section
481.100" would satisfy the standard of subdilvision (a) 1f all equipment
of the defendant is subject to the order. Where less then all of a type
of pruperty 1ls to be restrained by the temporsry protective order, a more
specific descripticn is needed. Where all attachsble corporate (or partner-
ship) property is subject 2o the temporary protectlive order, & reference
to "all corporste (or partnership) property which is subject tb attachment
pursuant to subdlivision {a) of Code of Civil Procedure Section 487.010"
satisfies the requirement of subdivision {a) of thig sectlon. Compare
Section LB4.020{e). Of course, the temporary protective order should

restrain the transfer only of an amount of the defendant's property which



is reascnsily necesasry Lo peobect the plaintiff's interest until a writ

of attaciment can be igsusd. Where sn exceasive amount of property is
gubject to the temporary proteciive order, the plaintiff may be limble

for sbuse of provess. ¢f. White Lighting 5. v, Welfson, 68 cal.2d 336,

2o E——— i s i PR

Iy

k38 P.24 255, 68 Trl. Rptr. o7 (1968}, See Section 486.040 reguiring
the temporary orotewtive order o contein vrovislons which the court
deternines wouls be (o the intopeal o7 justles and sguity to both parties.

The srnendmnente ot subdivielon {bBY Are technical,

SEC. 4. Hecrlon 486.060 of the Code of Clvil Procedure 1s amended

to read:

486.060. Notwithstanding Section  486.050, the

may mot . temporary protective order ssued-under—this-ehapter
PronIbit S Lpermiil the defendant te4ewnweany number of checks: (' from issuing
g (a) In an aggregate amount of not more than one :

thousand dollars ($1,000}) against any of his deposit
accounts in this state for any purpose.

{b) In any amount so long as the aggregate amount
remaining on deposit in this state is more than the
amount of the plaintiff's elaim.

(¢) In any amount in payment of any payroll expense
(including taxes and premiums for workmen's
compensation and unemployment insurance) falling due
in the ordinarv course of business prior to the levy of a
writ of attachinent,

(d) In any amount it payment for goods thereafter
delivered to the defendant C.O.D. for use in his trade,
business, or protession.

*{e) Inany amount ju payment of taxey if penalties will
acerue for any deday in pavment.

(fy In any amount in pavment of reasonable legal fees
and reasonable costs and expenses required for the
represenitation of the defendant in the action.

Comment . Sectien 48H.060 is amended to make clear chat the defendant

wmay 1ssue checks for the purposes and in the awounts provided regardless

The form of the temporary protective

See Sectlon QSZ.UBU(b).

of the tempora:y pratectlve order.

order is prescribed by the Judicial Council.



SEC. 5. Seetion 487,020 of '
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Comment. The amendmeﬁts to Section 487,020 are technical. The intro-
ductory phrase, reading "Notwithstanding Section 487.010," has been deleted
gince 1t was confusing when read with subdivision {d); this amendment makes
no substantive change. The lamguage of subdivision (b) has been amended to
be consistept with the hardshié exemption avallable to a judgment debtor

whose wages are garnished.

SEC. 6. Section 488.010 of the Code of Civil Prncaduréris amended
te read: : o

488.010. (a) The writ of attachment shall identify the
defendant whose property is Lo be attached. If the writ of
attachment does not describe the property or interest
therein in & mannor adequate to permit the levying
officer to execute the writ, the plaintiff shall give to the
levying officer instructions in writing, signed by the
plaintiff or his attorney of record, which contain a
description of such property adeguate to permit the
levying officer to execute the writ.

(b} Where the property of the defendant sought to be attached 15 resl

property standing uron the re-ords of the county in the name of a shird per-

80N y wRether obher than the defendant, elther alone or together with the

defendant, or is crops growing or timber standing on such real property,

the wiit o attachment shall identify such $hird perscn other than the

defendant .
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Comment. Subdivision (b) of Section 488.C10 is amended to provide
that, where crops growing or timber standing on real property are sought
to be attached, the writ must identify any person, other than the defend-
ant, in whose name the defendant's reel property stands upon the records
of the county, whether alone or together with the defendant. BSee Section
L88.360(c). The other amendments are technical and make no substantive
change. The addition of the phrase "upon the records of the county"

restores language of former Section 542.

SEC. 7. Section 488.080 of the Code of Civil Procedure is amended
to read:

488.080. (a) The levying officer shall make & full inventory of
property attached and return such inventory with the writ as provided in
Section 488.070.

{(v) 9ke Upon the request of the levying officer ; at the time of

service y sbaid reques: of a copy of the writ and notice of attachment,

any person , other than the defendant, who retains pxegerty In his posses-

sion property levied upon or any account debtor or judgment debtor evied

upcen whom & copy of the writ and notice of attachment has been served to

give kim a memorandum, describing the property or debt and stating its
estimated value or the amount owing, within 10 days after suek service.

If the person fails to glve se¢h the memorandum within the time specified,
the levying officer shall state such fact at the time ke wakes Big retuwn the

writ 1is. returned pursuant to Section 488.070. A person failing to give

saeh the memorandum within the time specified may be required to pay the
costs of any proceedings taken for the purpose of obtaining the information

required by suwek the memorandum.
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Corment. Subdivision (b} of Section L4B8.08C is amended to state more
Airectly the duty to give 2 memorandum on request of the levying officer.

In addition, several technical amendments are made.

SEC. 8. Section 488.310 of the Code of (ivil Procedure is amended
to read:

488.310. {a) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the county
where the property is located a copy of the writ and the notice of attach-
ment.

(b) Where, on the date of recording, the real property of the defend-

ant stands upon the records of the county in the neme of & $hire person 5

other than the defendant, elther alone or together with the deferndant, the

recorder shall index such attachment when recorded in the names of both the

defendant and such $hird other person identified in the writ .

{c) Promptly after recording and in no event more than 15 days after
the date of recording, the levying officer shall meil a copy of the writ
and the notice of attachment to the defendant and to any skird other person

identified in the writ in whose name the real property stands eam the dake

ef vezevdirg upon the records of the county . BSwek zepies The copy of the

wrlt and the notice of attachment shall be mailed to the address of the

defendant and ary %kixrd such other person as shown by the records of the

office of the tax assessor of the county where the property is located.

-1l



‘dy Promptly abter vecording and in 0 event mwore
than 15 days after the date of rec cording. the levying Aeach

officer shull sorve sa¥oroupant of the property with a A
copy of the weit and the aetice of .LL’L;ELiM“lE.‘I’ltﬂF‘lf there { s E‘XCEPt’i‘lii:)
. is ne occupant o the property ar the thne service is
or if there k attemptedjthe levving officer shall post 5 copy of the writ
1s more than} and notice in a conspicuous plaee on the property
one occu- S gttached. Service upon the oceupant maey be made by
ilia//’ leaving the cupy of the writ andd aotics with the occupant
pr«-rsmm;h or.in ;m abyence, with any person, of suitable
age and ¢ liseretion, foansd npon Hie property at the timie
seTvien 18 aitemples .uwi xhx v erther wn empiny ee or
agent of such ceo ;pam arou raeniber of his family or
houschold. Where the property described in the writ
consists of more than one distinet fof, parcel, or
governmental subdivision and any of such loty, pareels, or
governmental subdivisions He with refation to any of the
others so a5 to form one or more continuous, unbroken
tracts, only one service or posting need be made under
this subdivision as to each such continuous, unbroken
tract.

(e} A failure to send the notices required by
subdivision {c) or to post or serve notice pursuant to
subdivision {d} shal not affect the lien created pursuant
to subdivision (a}.

Comment,. The amendments of subdivisione {b) and (c) of Section
4L88.310 are technical; no substantive change is intended. See the Com-
ment to Section 488.010 s amended. Su:bdivision (d) is amended to pro-
1;rid.e that, whers there ie more than one occupant on real property which
is attached, the occcupants may be served by posting rather than by
personal service, The manner of service in such cases wag unclear

under former lsw and in the Attachment ILav as originelly enacted.

SEC. 9. Section 488,360 »f the Code of Civil Procedure in emended

to read:

488.36(. (a) To attach farm producis or inventory of
a going business, if the defendant consents, the levying
officer shail place a keeper in charge of such property for
a period not to exceed 10 days. During such period, the
defendant may continue to operate his farm or business
at his own expensc provided all sales are final and are for
cash or the equivalent of cash. For the purposes of this

12w



subdivision, pavinent by check or by g s"mdit card issued
by o porsea other than the defencant shall be deemed the
equivaient of x vash peyniont, The levymng officer shall
et no bability for acosping paviment in the form of a
cash eqmuiz nt The proceeds Gom all sales shall b?
wiven o ihe keoper L.; bl ;uvg}u O :i the if‘ v unle
ctherwise s y t the defern d
'§r}e“ nol corigent o, e any cventlalten ?‘w w.ﬁ of st
1-duv period, e fevs g nil
into hig sxclusiee et by uiiess other (ii:;pusitifm 15 made

by the partios ihe achon. At the tiume of levy or
orompthy ib : W ¥ ioer shall serve the
defendant with a copy of [E‘as writ and the notice of
attachment,

‘b W i,;.ti‘(: property e levied upon pursuant to
subdivision {4, the (auffrr cgant may apply for an order
pursuant to thu %ubdmsmn for the release of property -

P ' exempt pursuant
to subdivision

i
L

._»ﬁ

Such appl*catmn a:hall bf‘ m‘uie b} fﬂmg w1th the court
and serving on the plaintiff a notice of motion. Service on \ of Section
the plaintiff shall be made not less than three days prior

to the date set for hegring. The hearing shall be held not

more than five days after the filing of the motion, unless ;
for good cause, the court orders otherwise. The notice of /
motion shall state the relief requested and shall be f
accompanied by an affidavit supporting any factual issues /
raised and points and authorities supporting anv legal f

issues raised. At the hearing on thé motion, the defendant
has the burden of showing that the property, or a portion /
thereof, attached pursuant to subdivision {a) and the /
proceeds therefrom JUE essentist-{tor—the-—support—of
himselfand-hisfamiba Upon xuch showing, the court sha :
order the removal of the per _and_retury the .em t
defendant to possession of suclﬁperts asig-eusentalfor 2
the-suppert-of birmseli-end-hisdamidy and may make such
further order as the court deems appropriate to protect
the plaintiff against frustration of the collection of his
claim. Such order may permit the plaintiff to levy by
filing pursuant to subdivision {¢) and mav provide
reasonable restrictions on the disposition of the property
prevmuah levied upon.

¢} Notwithstanding the provisions of subdivision (a),
upon the election and the instructions of the plaintitf, the
levying officer shall attach farm products or inventory of
a going business by filing a notice in the form preseribed
by the Sceretary of State which indicates that the plaintiff
has acquired an attachment lien on the farm products or




other than the™ sl ioh the timber is ‘-rc:ﬂ{;h g stands in the name of a-shisd

inverttory of the defendant, Waen the property i erops
or timber to ne cut, the notioe § mii be recorded in the
office of the county rocorder in the county where the P
iand on which the crops are gmwing or on which the /. .
Y- N s N ‘in__*_ e sk P - fupon the records
Hmiber s stong ;m i joested, Wihere, on the date of e

S : af the county

~. rec'}rffmgzﬁ the furd on whirh the CTOpS Are grow ing nor on —

———

defend&nt

..*n,,/’””" recorder shall fodex such artachment when reco

.-

T heTiony either alone or together with the defendant, the

ded in

the rumes of both the defendant and such-thisd ‘jersr:an \ other

in afl other cases. the notice shall be fi'ed ins the office o } :
the Secretary of State. The fee fos filing and indexing id?ntiﬁed 11'1 th-\‘
each notice of attackment, notice of extension, or notice \ ¥ZA%

of release in the office r}i the Secretary of State is three

dollars (83:. Upon the reqguest of any person, the .
Secretary of State shal! issue -his’ certificate showing ‘

whether there is on file, on the date and hour stated

therein, any notice of attachment, naming a particular

person, and if a notice is on file, giving the date and hour

of filing of each notice and the name of the plaintiff. The

fee for the certificate issued by the Secretary of State is

two dollars ($2}. A combined certificate may be issued

pursuant to Section 7203 of the Government Code. Upon

request, the Secretary of State shall furnish a copy of any

notice of attachment or notice affecting a notice of

attachment for a fee of one dollar ($1) per page. A lien .
acquired pursuant to this subdivision shall provide the

plaintiff the same rights and prierities in the atlached

property and proceeds of the attached property as those

of a secured party v with a perfected security interest in

-

collateral where the filed financing statement C{wermg .,
T the origina} cellateral also covers proceeds. Promptly or recording

or recoming /)__ after filing*and it 1o event more than 15 days after the

e

date of hung purtsuant o this subdivision, the [evying

of“ ficer shaii mmwmmmmmt
e

E meil & copy of tne wrilt and tie notire of sttachment to the defendant and,

in the cese of crops groving or timber standing on real property, to any

other person identified in ihe wrifi in whose neme the real property stends

upon the records of the county . The copy of the writ and the notice of

attachment shall }33 meiled E the sidress 33_’ the defendant and such other

person as ghown by the records of the office of the tax agsessor of the

county where the property e located.

I
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defendants regl aravesty on whbolh arons arg growing or tizber ig standing
stands upon the records of the coumty. This provieion was omitted in the
Attechment Iaw ag enacted. Compere subdivision 2a of former Section Sh2.

Subdivision {d) is amended to conform to subdivislon (c).

SEC. 1U. Section 488.430 of the Code of Civil Procedure is

amended to read:

488.430.  [a) To attuch the interest of 4 defendant in
personal property belonging to the sstate of a decedent,
whether by testate or intestate succession, the .evving
officer shall (1} file a copy of the writ and the notice of
attachment in the otfice of the clerk of the court in which
the estate is bDeing administered and (2) serve the
personal representative of the decedent with & copy of
the writ and the notice.

{b) Promptly alter levy and in no event more than 45
days after levy, the lovying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A fuilure to serve the defendant pursuant to
this subdivision shall not aifect the lien created pursuant

to subdivision (a). S
(c) The personal representative shall report such /Z-x_:rhich the
attachment te the courtY when any petition  for [ eatate 18 being
distribution is fled. \edminis?éred
(d) Such attachment shall uot impair the powers of _
the represeniative over the property for the purposes of
administration. '
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SEC., 11, Section 489,13 is added to the Code of Civil Procedure,

to read:

5 482,130, Iusuificient undertaking not wrongful attachment

489,130, Where the court orders the amouant of the undertaking
Increased pursuant tou Sections 48%.220 or 489,410, the plaintiff's
failure to Increase the ammont of the undsvoaking is not a wrongful

attachment within the seoning of Section 483,010,

&t the mere failure of

clman t

po by

Comment. Section 43%, 1750 mabe
the plaintiff o imoredse i awpunt of an upde riaking when ordered

to do %o pursusoc Lo Secifon 489,220 dundeviaking to obtaln a writ of
attachaent or protocsive ordor: or fZeotion 459,410 {undertaking on

o Seocitlon 4%0.010. The ip-

O
AT CaLmeEnt o

appeal} is ot a
sufficient wndartaking rema’vs ir offect pursuant to subdivislon (4}

= liability for wrongful attach-

of Section /

ment pursuan’ Lo iimited ro bhe amount of the in-

ubdiziglon b)) of Section 490.020. However,

i

53

saufficient undertaking by
where an order o increase Che ampunt af the undertaking is not come

piied with, the ripghis obrsined hr [lling the insuificlent undertaking
cease as provided 1o subdivizion () of Section 459,090 and subdivision

(2} ofF Seenion 489,410
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CEM. 17 Secriop JRO.VWN af the Code of Cleil Frocedure 1s

amended to resd: )

4852 ﬂ& {at

the _?szdic:iai Couneil

E:’}j *', gh{, € tilt
”ﬂr:if'*rﬁké.::g brus B £ 41 T hf'h { ff. s right
to chics : ‘Tm:wri svidded in

/‘temmmagxg : voshit nejuge a statement
N s &”u:nw st thee cne pequired by subdivision jad, the

el ey ) N
et By orus adopied by

Lommant,  Sserion o8y feni co make clear char the

o
statemend vequired by subdivicion {2t 15 *o be Znclndod in the notice
of attachmen: provided by Seciion 429,020, The amendment of subdivi-

sion (b} ie teshnlcesl.

SEC. 13. Section 489,310 of the Code of Civil Procedure is
amended to tread: . '

2

486 .310. WWW%WM

defendant whose property has been or is subject to bezng ALL I
attached and who has appeared in the action may apply
action against such defendant. The amount of the STRIKEQUT

undertaking filed pursuant to this section shall be equal | .
to the amount of the plaintiffs claim. The court shall issue
the order terminating the temporary pmtectn e order /

;qu;_beﬂ%g _satisfied-that-a-suthciert-

{a } Whenever a wrlt is issued, a defendant who hag apoeared in the

action mey apply on noticed motlon %o the court im which the action 1s pending

for an order permitting the defendant to substitute sn undertsking for any

property in the state which has been cr ls sublect to belng attached. Wiere

-

& writ 1s lesued to a county other than the county where the action is pending,

8 defendant who bes eppeared in the action may apply on noticed motion fo &

court in such county baving Jurisdiction 1n cases involving the amount speci-

fied in the writ issued %o such county for &n order permitting the defendant

to substitule an undertaking for any property in that county which has been

[+

£

1e subjecti to beiag attached.




(0r ahe n'r,iargi;y;e ail o miciede o stabement,
exectited under oath, deseribing the character of the

gofomdant’s tile §o Ll%' provests ord the manaor in
which he acauired such title

fet Helore making mr’ weder, the caurt shall requirs
the defendwit to file with the court in which the
‘dppLEa70h¢°¥Hdﬁ ;HlWnﬁ"ﬁw?ﬁuYU}pawtip'ﬂahuﬂ¥
the value of the property released not exceeding the
amount of any judgment recovered by the plaintiflin the

action against sucn defendant, The anwount of the

umif-frt;zking fited! puisuant to this -'Ci'tif)v shall be el
to the lesser of (1 the value of the sroverty attached or
prevented {rom being attacaed or (2} the amount
spectfied by dhe writ to be secared by the attachment.
The couri shall issue such order npon being satistied that
a sufficient undertaking has been filed.

fdy Whers an asiion s agoinst snore than one
detendant, anv defendant may make such application.
The filing of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from .
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property. & joint application and undertaking shall be
filed to secure the release of such property.

Comment . Subdivision {a) of Svccion 489.310 is amended to make
clear that,where a writ Is lssued to 2 county other than the county
where the action is pending, the defaudant may apply to either the court
where the actlon i3 pending or the court In the other county for an
order allowing biwm fo substirove o undertaking for property which has
been or is subject to belop attached. The order of the court in the
other county way a2llow the release only of the property in that
county whereas the ovder of the court where the action 1s pending mﬁy
release property tnroughout the state. The smendment alsc provides
that the defendant applies on neticed motlon rather than "upon reasonable

notlce to the plalptif€f."”

- VAT



SEC. 14, Zection &M.0G10 o) vhe Jode af Civil Procedure is

amendesd o road:e

—_— [T I Db e - e L E ety e B
AOURIOE IO bbbk nen, motikista of =y «f ne

I R ) e it o the service of
t2ttachment is not

shit attachkment if

g profective cecder i o s

dutive

cen EEE T

sedd, or Heensed for use,
o itazed the money
el not be used primarily
SELehME Laposes,

, st GF attaobiment or the serviee of
a profective srier inoan aetion in which the plaintiff dées
not recover judgment.

(e} The lavy of s writ of actachmoent ebtained pursuant.
fe Article 3 (commencing with Section 4845100 of
Chapter 4 or Chapter 5 {eeminencing with Section
485.010) on propertv cxermnpr tromn attachinent except
where the plaintiff shows that he reasonably believed
that the property attached was ot exempt  from
attachment.

{d) The levy of a writ of attachmeut on property of a
person other than the person against whom the writ was
issued except that it is not a wrengful attechment if all of
the following exist: ' ] ———

(1) The properiy levied on is ‘i’f;‘%qu‘irf‘?%i‘:_ law to bE < or permitted )
registered oy rocorded in the name I_c)f,!:s'le OWner. .

(2) It appeared that, st the time: ot the leny, the person
against whom the weil way issued was such regstered or
recort ownoer ) . o

(3} The plaintifi made the levy in good foith and in
reliance on the registered or rocorded ownership.,

ooyt i
SRR R, Ti

Comment. Poragraph (1Y of subdivision {d) of Seetlon 490.0G10

: i the lovy of atcachment on perty of a
iz amended to provide that thne lovy ol atvachoent on property

Dl whera the ol t£F has relied on reglstered
third persor is vo. wrongful whera the plaintiff has rel z

4
. § e s P w1 s sven fhourh oot requd_red’
or recorded ownershlp which by law Lz permittoed, even g

. .
to be regiutered or vezcrded. As ameinded, susdivision (d) allows the

i : = cevtaln Fi114 ion 9
plaintiff to rely, fov ezample, on cevtadn £ilings under Divis

(commencing with Sectlon 1) ol the Comnarcial Code. .



~

SEC, 15, Sectioa 391.010 of the Code of €Qivii Procedare is

amended o readi

A9T.010. fa)  Aswy doon application nl r“L rldlntiff the court

may order [reT8on awin; debrs o the defandant, or having in his

pussession or wxder hle rontrel aay pecsonal property belonging to the
defendant, ey be veawdsed Lo appear before the court and be examined

on cath peparding such properviy. The piaineiff’s appitcation shall

be accompanied by an silidavit showing rhat the person named therein

owes debts to the defendant or baﬁmip"piﬁnppqsessiun”o;7ugg§5_ﬁi§

control perscnel property belonging to the defendant,

(b} The plaintiff qhal;:_ give the defendant at least [3] days notice

of an examination vrdered pursuant to this chapter, »

{) U ~Her I the person ordered to appear pursuant ‘to this

-—— section fails to appear, and if the order requiring his

appearance has been served by i sheriff or some person

specially appointed by the court in the order, the court

may, pursuant to a warrant, have such person brought
hefore the court to unswer for qur:'h {failure to appear.

f@ } Yo e, Albcr such cxamination, if the person admits that

he iz indebted to the defendant, or that he holds property
belonging to the defendant, the court meay order that
such debt or properly belenging to the defendant be
attached in the manmer and under the conditions
provided by this title and that uny amount owing be paid
to the }ewmg offeer. 1 the persen admits that he holds
property which belongs to the defendant and in which he
cloims noe intvrest, the court may order that such-
properiy be delivered to the levying officer on such
tertns s may be justi

Comment.  Subdivis‘on (s} of Section £91.010 is amended to provide
for the pleintiif'e apnlicstion and supperting affidavit. See Section
L82.0k0 (reneral requirements for sffidevits). Former Section 545 di4
not specify ithe procedure for obiaining the order for en exsmination.
Subdivierion (L) reqguires Lhe plaintiff to pive the defendant notlee of

the examinesion of 2 third yerson.



EXHIBIT

The Comment to Section 489,110 should read es follows:

Comment. Section 489 110 supplements Seclion  1058a.
Under Section 1058a, a motion to enforce lability on an
“undertaking i3 direeted to the suveties, Section 489,010 makes
clear that the Habiliiy inay be enforced directly against the
sureties. In contrast with what sppeured to be the former law,
the beneficiary need not atternpt fou satisfy hit judgment first
from the assets of the princips!. (¥ foriver Section 552; Bezaire
v. Fidelity & Deposit Co., 12 Cal. 4pp.2d 834, 93 Cal. Rptr 142
(1970); Civie Toop §2845. Jt is not clear whether the
enactmment in 1972 of Secticn 1058& changed the former rule.

Section 489.110 in no way interferes with the contractual
relationship between principal and surety.

The Comment to Sectlon 490.010 should read as follows:

Comment. Bection 490.610 provides a statutory cause of actinn for
wrongful attechment in four specific situations. As Section 430060
makes clear, the liability provided by Section 420010 is not exclusive,
The defendeant may pursue his common law remedies if he choores,

Subdivision {a). Subdivision (u} provides that wrongful attach.
ment occurs when a writ of attachment is levied or a protective order
is served in an action where attachment is not authorized. An excention
iz provided, however, which proteets the plaintif where levy 15 not
authorized brcause the goods, gervices, or money furnished were used
primarily Yor consumer purposss but the person who furnished them’
feasontably believed thRt Yhey WOW Kot br su used. Tl provision
1a pased on a portion of suowvision {g) of tormer Scchion 3349 whirh
provided for recovery where *'the rostraining order or the ltachiment
19 discharged on the ground that the plﬂémiif was not entitled thereto
under Seetions 437 to 3372, melusive. ™’

~Subdivision (). Subdivision (b} provides that wrongful attachment

oceurs when a writ of sttachment -is levied orsa protective osder i
served where judement in the action is not in fuver of the plaintiff.
This provision is based ou another portion of subdivision (a) of
former Section 539 whicrh provided for recovery where "the defendant
recovers pulgpment.

2]



Nubefreveiun (el RSobelivisiom o) provides that weatgtol sftachment
aevges whea the plaestif! fevies an ex parte weit of sttachisent on prop-
erte wiieh woewemp Frowe afacluent exeepnt where the writ was ob-
trined ey Shapter 12 (onenresident gttachment) of this title or where
the plaint 3 ressonably belreved that the properly was not exempt from
atfavlment, See Seettyg 4570200 Caveperty exempt from attaclment),
T determinating fhat the properiy wes not exemnt made pursaant to
Reetings 481520 10220, or 4805340 dees not preelode g finding that
the plain i arted unres<onabiy, For example, the determingiion may
heye been busest o islse offkdavily ue inadequate mvestigation by the
plontiF Attaclimont of cxempt properly was elassified gx g form of
abise of procesa, Ses White Lighting Coo e. Walfron, 68-Cal.24 336,
A4, LW ki 345, 3R, s56 Call Hptro 697, 708 (1968): McNabh v
Bormes, 92 Oull Anp A7, 268 P 425 (1928,

Nubdveson (di Subdivision () provides that wrongful attach.
neent ovenrs when g writ of ptiachment is levied ggainst property of o
perscn other thun the person Against wliom the writ is issued. This will
gemeraly be g nenparty but may include a vodefendant, An exception is
provided comparahle to thet provided in Section 683, Under former
biw. the remedy of u third peerson was to file a complaint in inter-
vention {see Beshare v Goldberg, 221 Cal. App.2d 392, 34 Cal. Rptr,
1 013, & thivd-party oluim under Code of Civil Procedure See-
von G238, or a separate action for damages for eonversion, trovpass, or
wime other tort {see MePheeters v Bateman, 11 Cal. App.2d 106, 53
vt 19y (1936} Edwaerds ». Boneme Valley Bank, 59 (al, 135

F5#13 1, or for speeifie recovery {vee Taylor . Bernheim, 58 (al. App.
Beb, 0% P23 (19221 ). Nee generally 5 [ Wirkiy, CaLiroasta
Procros v Enfererment af Judgment §§ 103-115 at 3468-3481 (24 ed,
PeT1y. Subidivision (d) dees not preclude sueh actions (sce Seetion
SLOG0Y bt provides a statutory alternative
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