#39.70 2/3/75
Memorandum 75«17
Subject: Study 39.70 - Prejudgment Attachment {Casee in Which Attachment
Authorized)

This memorandut presents several alternsative drefts of Section
483.010 wiich provide for the cases in which attachment ies authorized.
Exhibit I, attached heretc, traces ihe development of Section 483.010
a8 epscted; Exhibit II contains various meanings of "trade," "business,”

and "professioun.”

1. Lleave Section 483.010 as it is

Section 483.010 as enacted reads ag follows:

483.010. (a) Except asotherwise provided by statute,
an attachment may be issued only in an action against a
defendant engaged in a trade, business, or profession on
a claim or claims for money in which the total sum-
claimed is a fixed or readily ascertainable amount not less
than five hundred dollars ($500) exclusive of costs,
interest, and attorney’s fees. ¥ach claim shall be based
upon a contract, express or implied.

(b) An attachment may not be issued if the claim is
secured by any interest in real or personal property
arising from agreement, statute, or other rule of law
{including any mortgage or deed of trust of realty, any
security interest subject to Division 9 {commencing with
Section 9101) of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person
to whom the security was given, such security has
become valueless or {2) where the claim was secured by

a nonconsensual possessory lien but such lien has been
relinquished by the surrender of the possession of the
property.

(¢) An attachment may not be issucd where the claim
is hased on the sale or lease or a license to use property,
thre turnishing of services, or the loan of money and the
property sold or leased, or licensed for use, the se rvices
{urnished, or the money loaned was used primarily for
personal, family, or household purposes.

(d}) An attachment may be issued pursuant to
subdivision {a) whether or not other forms of relief are
Jdemanded.



This provision has been the subject of several eritical comﬁents.
It does not make clear the time &t which the defendant must have been
engaged in the trede, businees, or profession; this 1s a critical factor
in cases of retirees and persons who have.utherwise cegged activity which
is clessed asg & trade, business, or profession. A second difficulty is
that the terms “trade, business, ur profession” are subject to widely
differing interpretatlicns. {See BExhibit II.} The precise meaning of
these terms 1s important as regards both the particular activity (5;5;,

18 a mechanic who 1B an employee engsged in a trade or business?) and the

degree of involvement in that activiuy {15 occasionzl or one-time conduct
of 8 trade covered?. 1s a guarantor on & business debt covered?}. A third
problem is that the standard provided in subdivision (c¢) overlaps the
"engaged in a trade, business, or professlon” standard, Finally, it should
again be noted that, as enacted, subdivision (a) of Section 483.010 does
not in any wvay tie the claim to the defendant's trade, business, or profes-
slon. The slternative of leaving Section 483,010 as it is would leave
these provlems to the courte.

2. Amend subdivision {a) t¢ provide when defendant must be engaged in
a trade, business, or profe-gicn

The following amendment of subdivision (a) makes clear that a person
engaged 1n & trade, business, or profession may not shield himself from

attschment by retiring or ceaslng bie conduct of the business.

483.010. {a) Except asotherwise provided by statute,
an attachment may be issued only in an action againsta §
defendant engagedfin a trade, business, or profession on |, when the claim
a claim or claims for money in which the totai sum arose,
claimed is a fixed or readily ascertainable amount not less -
. than five hundred dollars ($500) exclusive of costs,
interest, and attorney’s fees. Each claim shall be based

upon a contract, express or implied.

‘2-



This awendment does not selve the ambiguity ipherent in the term "trade,

 business, or profession,” nor does it elimipate the. bzb-prongad gstandard.

-

3. Return to "clalm arising sut of conduct of trade, business, or professicn"
-standard; delete subdivision (c;

Section 483.010 could be revised ms follows:

4583 010 {a)} Except as otherwise provided by statute,

an dthuhsnent m.iy be issued only in an achon-wgusnst-a

-a-trade .busme.s‘sran_pmfesuan-ma

a Claim 33 "Ialms for money in which the total sum

claimed ts a fixed or readily ascertainable amount not less

than five hundred dmgara ($500) exclusive of costs,
interest, and attorney’s fees. Fach claim shail be based ~ .
upon a contract, express or implied ﬁrd ehall Bride out of the c:onduct
(b An attuchment may not be issued if the claim is by the defendant
securcd by any interest in real or personal property of a trade, busi-
arising from agrecment, statute, or other rule of law negs, or profes-
(including any mortgage or deed of trust of realty, any sion .
security interest subject to Division 9 (commencing with
Section 9101 of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
~may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person
to whom the security was given, such security has
become valueless or {(2) where the claim was secured by

a nonconsensual possessory lien but such lien has been
relinquished by the surrender of the possession of the
Cproperty.
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s based on the sabe or fease o 'l Hietise to s property, . QIKE OV +
Hie firmashing of ~ersices, or the loat of money ek the g

propeits suid or leased, o Hiee n\,ui for wye, the services
frrnrdred -t the-nroney-hrmed-were tseek promrardw o

7 et - bR b - or-hotme bl purgomss.
@_ﬁrhjﬁn attachment  may  be  issued  pursvant o

aldinvision (13 whether or not other forms of relief are

demanded.
This ie how Section 483.010 appeared in the Commlssion's printed recommenda-
tion. At the May 1974 meeting, the Commission was persuaded'to change
to the 'present language. (See items 8-10 in Exhibit I.) It ahouldl be noted
that mtﬁfning to thig version would not sclve the ambiguity of the term
"trade, busineas, or profession” nor would it meke clear whether guarantors

and one=time and occasional buslness persons are subject to attachment. ©Of

course, guarantors could be specifically mentioned in Se;::tion 4683.010. This

alternative does eliminate the overlap between subdivisions {a) and {¢) and



it avoids the necessity of specifying the time at which the defendant must

be engaged in business.

4, "Hand grenade" approach

In an effort to allow attachment on all nonconsumer contract claims,
Section 483.010 could be amended to list a variety of standards, any one
of which may hit a given defendant. This approach assumes that the standard
of existing Section 483.010(a) will be interpreted in a manner that prevents
attachment in cases where we want attachment. It also assumes that subdivi-
sion (a) must specify the zorts of defendants against whom attachment mey be
issued because reliance solely on the standard provided in subdivision {c)
would allow attachment in cases where we do not want attachment. (This assump-
tion is contrary to the assumption supporting alternative number 5.) With
this in mind, consider the following version of subdivision {a):

483.010. (a) Except as otherwise provided by statute, an
attachment may be issued only in 2n action apainsé-a-defendant
engagpd-in-a-tradej;-businesss-e¥r-professien on a claim or claims
for money based upon a contract, express or implied, in which the
total sum claimed is & fixed or readlly ascertainable amount not
less than five hundred dollars ($500) exclusive of coste, interest,

and attorney's fees +~Baek-elaim-shall-be-based-uper-a-eontyaety
exprecs-or-implted- , sgainst any of the following defendants::

(1) A corporaticn.

{(2) A partnership.

{3) An individusl engaged in a trade, business, or profession.

(4) A guarantor on an obligation arlsing out of a trade, business,
. or profession.

{5) An individual, where the claim arose out of his conduct of &
trade, busiress, or profession.

Subdivisions (b}, (c), and {d) could remain as they are.

This alternative would not eliminate the overlap of standards for cases
in which an attachment meay iseue; in fact, it would add additicnsl overlapping
standards. It would not clarify the meaning of "trade, business, or profession.”

However, this alternative would make clear that guerantors and retirees are
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subject to attachment on business debts. Subdivision (c) would have to be

retained to limit the scope of paragraph (3).

5. Repeal "engaged in trade, business, or profession"” standard

In Memorandum 75-5, the staffreccmmended that the "engaged in a trade,
business, or profession" language of subdivision (a) be simply repealed. This
recommendation is based on the conclusion that the standard in subdivision {c)
{used primarily for personal, family, or household purposes) provides the more
important protection and that it completely obscures the standard in subdivi-
sion (a). The category of cases excluded by the standard in subdivision (c)
(consumer cases) is believed to be mutually exclusive of the cases where we
want to permit attachment--commonly referred to as commercial or business
cases. If one 1s of the opinion that "engaged in a trade, business, or profes-
sion" denctes independent contractors, corporations, and partnerships, but not
employees, then the repeal of the standard of subdivision {a) will be seen as
expanding attachment into those cases where an employee may have a contract
claim against him for property, mconey, services, and the like which he did
not use primerily for perscnal, family, or household purposes. This would
seem to be a rare sort of case.

However, 1f one is of the opinion that “engaged in a trade, business,
or profession” denotes any money-making activity, including wage earning,
then the repeal of this language does not expand the availebility of attach-
ment. Remember that the types of property which may be attached are still
limited as provided in Section 487.010 and that individuals have the opportu-
nity to claim the exemptions stated in Section 487.020.

Section 483.010 could be amended to read as follows:



483.08) (a) Except as otherwise provided by statute,

an attachment may be issued only in an action sgainsta
defendant-epgaged-h-a-irade-husiness—m—profession-on

a claim or claims for money in which the total sum
-claimed is 4 fixed or readily ascertainable amount nat less
“than five hundred dollars ($500) exclusive of costs,
interest, and attorney’s fees Hueh-clain-shatl-be-boased
WpeR-g-contract-exprass-ordmpiied. and the clalm is
based on the sale or lease or & llicense to use property,
the furnishing of services, or the loan of money and the
property sold or lemsed, or licensed for use, the services
furnished, or the money loaned wap used primarily for
personél, famliy, or household purposes .

(b} An attachmenl may not be issued if the claim is
securecd by any interest in real or personal property
arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
security interest subject to Division 9 {commencing with
Section 9101} of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person -
to whom the security was given, such security has -
become valueless or {2) wherethe claim was secured by .

a nonconsensual possessory lien but such lien has been
relinquished by the surrender of the possession of the

property. .
T teb—dratbrchmentrinyeno-bossnedwbore-the-claim AL W

is bused on the sale or Joase o o hicense s use property, (KESOT
the furnishing of services, or the loau of money énd the 57T&

property sold or Jewsed, or Leensed for use, the services
pessott-fasntbror-household-purposos. -

@Tﬁ_‘{’j”{n attachment muiy be  tssued  pursuunt  to
subdivision (o) whether or not other forms of relief are

demanded.

A lese extensive revision would merely delete the language "againet a defend-
ant enémgédl in a trade, business, or profession" from subdivision (a}. The
revision set out above is thought to be prefermble because it puts the very
important iimitation now provided in subdivision (c) in subdivision (a).

Note that :"contr&ct“ is aspumed to be identical to "eale or leanse oOr &



license to use property, the furnishing of services, or the loan of money."
Existing Section 537.1 uses similar language instead of “contract" but also

specifies claims based on negotiable instruments.

6. Define "engaged in trade, business, or profession"

We could attempt to define "engaged in a trade, business, or profession"
for the purposes of the Attachment Iaw. This definition could be in the
first chapter or as a subdivision or sentence in Section 483.010. A defini-
tion could be used with any of the first four alternatives discussed supra.
Many different wordings are possible as is obvious from the examples provided
in Exhiblit II; we offer the following for your consideration:

"Defendant engaged in a trade, business, or profession" includes

a corporation {whether or not organized for profit], a partnership, an

Individusl engaged in any activity for the purpose of making money,

[but does not include an individual who is solely an employee].
The Comment would point out that this includes a guarantor. A guarantor on
a consumer debt would presumably not be subject to attachment by virtue of
Section %83.010(c}{used primarily for persomal, family, or household purposes}.

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel



Memorandum 75«17
EXHIBIT I

Development of Section 483.010 (Cases in Which Attachment is Authorized)

-~

1. At the December 1971 meeting,_the Commission considered & preliminary
draft of an attachment statute prepared by Professor Riesenfeld. The Minutes
indicate that the Commission decided to deal with the problem of exemption of
necessities as required by Ranﬂqne ip a direct manner:

The Commission consldered at some length the problems of defining
and dealing with "necessities." The staff was directed to consilder the
following guidelines in working with these problems. The general defi-
nitional standard for necessities should be more liberal than "essentisl
for support" and 'necessities" should not be limited to those items
which are commonly regquired by all or nearly all perscns but should in-
clude those iteme which are necessary for the particular defendant and
hie family. On the other hand, & defendant should not be able to con-
tinue to maintain an extravagant or lavish life style.

The statute should separately describe those items which must be
ebsoclutely exempted without limitation and without reguiring the defend-
ant to file & claim. These items should include a fixed amount in a
bank account, {ordinaryl household furnishings and wearing spparel at
the principal place of residence, and earnings. . . . Certain tools,
equipment, and vehicles should, if possible, also be included here. Howe
ever, the staff wae directed to investigate whether nonpossessory remedies
could be devised to deal with these kinds of assets.

In dealing with business property, e.g., accounts recelvable, inven-
tory, equipment and other capital assets, the staff should consider treat-
ing the sole proprietorship separately from a business cperated in a
corporate or partnership form--and should focus on protection for the
defendant-owner who "works with the tools.”

2. At the Jamuary 1972 meeting, the Cormission considered Memorandum 72-6
which gquoted Professor Riesenfeld as follows:
As I see it, the Commission ought {o choose between four options;

(1) Abolish attachment and rely solely on equitable remedies such
88 injunctions and perhaps in particularly risky situations the appoint-
ment of recelvers;

(2) Iimit attachment so that 1t is issuable only by a magistrate
in exceptiomsl situstions, such ss an absconding debtor or fraudulent
concealment. . . .

{3) Reduce the scope of attachment but still leave cases where
notice and hearing of the prcbable validity of the claim may be neces-
sary, but revise the methods of levy;

(4} Change all methods of levy sc that there are never any "use"
restrictions placed on the debtor and therefore no notice and hearing
may be required.

-



3. At the January 1972 meeting, the Commission mlso comsidered a
letter from Mr. Barold Marsh, which should reflect the intent of the
1nterim legislation. |

In part, it reads as follows:

% # & #* *

Specifleally, the principle upon whieh our

sugpgestions arc based 1s that commercial cases should
be dealt with separately from consumer cases and that
the pfejudgment remedy of attachment, with z modified
procedure to meet the objections in Randone to the
present statute, be preserved in those cases where
credlt is extended to a business.

It secms apparent from a-reading of the entire

3andone opinion that the Court is focusing almost entirely

upon the plight of a consumer who is belng deprived,
without a hearing, of the necessities of 1life upon the
basls of a claim which (in the Court's eyes) 1is probably
fraudulent, 1In footnote 26 the Court gquotes a Congressman,
who was previously quoted in the Snladach case, to the
effect that "In a vast number of cases the debt is a
fraudulent one, settled on a poor lgnorant person who

is trapped 1n an easy credit nightmare; 1ln which he is
charged double for something he could not pay for even

if the proper price was called for, and then hounded into
giving up a pound of flesh." It is clear that the Court
was preoccupled with the plight of a poverty striken
perscn who has bought a color TV set for five times the
list price and 1s forced to let his family starve by the

legal process employed by the seller tc collect the debt.

On the other hand, the factual situation with

which we are concerned involves as a typical case one
business corporation selling goods on open account to
ancther buslress corporation for $10,000 or $50,000 or
$100,000 and desiring to have some effective means of
enforcing the obllgation, which has never been disputed,
short of waiting for a2 case come .£o trilal on the trial
calendar two or three years after it ls flled.

We do not belleve that there 1s any reason to

assume that the California Supreme Court would take the
same view of a2 properly restricted preJudgment attachment
statute applied to the latter case as they did with
respect to the former. We doubt that a statute can be
devised whlch is both constitutional (in the view of the
present members of the California Supreme Court) and
provides any effective prejudgment remedy for the collec-
tion of consumer debt. Therefore, the suggestions which
are made below exclude the remedy of attachment 1n that
situatlon. ‘
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Based upen the foregolng general principles we
have the following suggestions regardlng the restriction
and revision on the remedy of prejudgment attachment in
California, which we belleve would clearly survive the
constitutional tests set down 1n the Rundone case.

I. Restricet the remedy of attachment to an
actlon against a business or a non-resident.

While there obviously is a problem in formulating
a satlsfactory definitlon which will distingulsh "businesses"
from "consumers," we belleve that the following avenues of
apprcach to that distinction are worth conslideration:

A. In one respect it ls very easy to
distinguish debtors who are in business and that 1s simply
to provlide that the remedy of attachment 1s always available
against & corporation or agalnst a partnershis with respect to
partnership property. A business corporation or a partnership
exists only to engage in business and the assets contributed
to those artificlal entlities aré a trust fund for their
creditors. Any concern about depriving the defendant of
the "necessities of life,” with which the Randone case was
so preoccupied, 1s obviously irrelevant in connection with
a corporate or partnership debtor. We suggest that in
addition to providing for the remedy of attachment against
such business entities In the Code of Civil Procedure, an
amendment should be made tfo the Corporations Code to make
It a conditlon to the charter of every domestic corporation
and of the gualification to do business Iin this State of
every forelgn corporation, and a conditicn of the formation
of any general or limited partnershlip under the provisions
of the Corporations Code, that the entity 1ls subject to the
rights of its creditors to attach its property in accordance
with the provisions of the Code of Clvil Procedure.

B. With respect to a sole proprietorship,
there is obvliously greater difficulty in distingulshing
between a true business situation and the small artlisan
without employees or capltal goods who 1s merely working
for himself rather than for an employer, and who thereflfore

should probably be treated the same as an cmployee {or,

in other words, as a "consumer"). However, at least one
approach would be to provide that those businesses referred
to in Division 6 of the Unlform Commercial Code dealing
with bulk sales notices, even though conducted as sole
proprietorships, would be treated in the same manner as
ecorporations and partnerships wlth respect to the right

of attachment. These businesses include retall and whole-
sale merchants and certaln service businesses (baker, cafe
or restaurant owner, garage owner, cleaner and dyer}. It
might also be possible to include 1n the "business" category

“3-



a sole proprietorship based upon tne nunber of its employees,
even though it 1s not a merchant or cne of the gpecific

types of service buslnesses llsted in Division b of the
Unifoerm Commercial Code. In partlcular, a suggestion has
been made that bullding contractors should be inegiuded in
this category even when they are operated as sole proprietor-
ships. . .

in any event, we do not belleve that 1¢ is an
impossible tesk to formulate a reuasondble delinition of an
individual who should be treated like a corporation or
partnership because he is "in business”™ on a substantial

scale.

€. Tn addition to the foregoing categories,
we helieve that the remedy of attachment should be avallable
with respect to non-resldenis and persons who are not subject
to persconal service of process, in order to permit a Callfornla
creditor to obtain jurisdiction in this State. » »# » ’

D, In additicn-to the preceding categories
of debtors, an attachment should unquestionably be pergltted
with respect to any goods which have been made the subjecl of

a bulk sales notice. » »+ « ¢

IT7. Restrict the nature of the claims for which
an _attachment can be levied to debts consisting of liguidated
claims for money based upon money loaned, goods scld and
delivered, rent, or services rendered.

One of the problems with the way in which the remedy
ol altaclineny has been broadened in Californla has been 1ts
extenslon to cover claims where there is a rather large
probabllity that the defendant has at least an arguable defense
to the claim, as opposed to those claims where such a defense
probably will exist in only a minute fraction of the claims
asserted. For example, to permit an attachment in an action
for perscnal injury is to permit it in a situation where there
1s no reason to suppose that the clalmant is more llkely to
prevail than the defendant and where it is virtually impossible
to judge the relative merits of thelr posltions without a full
scale trial.

On the other hand, we belleve that the concept
behind the restriction 1n resident cases 1nh the past to
actions on a contract "for the direct payment of money" was
a sound one. In other words, the Legislature was groplng
for a formula which would segregate those cases where 1t 1s
highly improbable that the defendant is golng to have any
valld defense to the ¢laim. Unfortunately, the California
courts pald nc attentlon to thls limitation in the statute
and extended the remedy to cases of "implled contract” where
there had been a rescission of & previocus transaction, or
where a plaintiff "waived the tort and sued in assumpsit,"
and where probably a complex legal dispute was involved in
which either party was acs likely to be in the right as
the olher.

L
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We belleve that restricting the remedy of attach-
ment to those types of business debts mentioned above, where
the debtor has agreed teo pay a specified sum of money for
goods or services or in repayment of a loan, would mean that
in ithe overwhelming proportion of the cascs there could be
23 éegitimate argument as to whether the debt was or was not

ed,

There would of course be a minority of cases in
these categories where the defendant had a valid defense,
and the procedure which we suggest below would give him every
reasonable cpportunity to assert that defense at the initiation
of the proceecding. '

* »* *  w *
4, At the Jemuary 1972 meeting, the Commission made the following

decision:

The provisional remedies provided should be available in an.
action: (a) for the recovery of money in a fixed or reascnably
ascertainable amount {but not. less than five hundred dollars, ex-
clusive of interest and attorney's fees) upon a contract either
exprees or implied where the contract is unsecured or the original
security has become valueless without the act of the plaintiff;
{b) for the recovery of money if the remedy 1s necessary for the
exercise of Jurisdictiom; (c) for the collection of taxes or an
obligation or penalty imposed by law; {d) for the recovery of
public funde paid over to & person engaged in the unlawful sale
of parcotics in the course of en investigation of-such activities.

The Commission contimued its determinmation to deal directly with necessities:
Under no circumstances may "necessities" be seized. Necessities may,
however, be made subject to & lien. Normally, a corporation or
partnership should not be entitled to an exemption for necessities.
However, even where a defendant is doing business in a corporate or
partnership form, he should be permitied to show that he is substan-
tially equivalent to a self-employed sole proprietor and, hence,
should be afforded an exemption for necessities. . . .

5. The basic structure of the statute as it was printed in the tenta-
tive and fioal recommendations appeered in August 1972. At the September
meeting, the Commiession approved & provision which limited a{tachment to
contract claims "arising out of the conduct by the defendant of a trude,
business, or profession." The attempt to specify exempt property was

abandoned and & section like Section 487.020 was approved. The Minutes



record that the "staff was directed to continue working on s comprehensive
reviaio? of an sttachment statute which provides relief only in commercial
cases.”

6. The queetionnaire sent out in 1972 stated that commercial cases
are "cases where the writ of attachment was issued in an action brought
against a going buslness to recover payment for money loaned or for materismls,

goods, or services provided to the btusiness by an unsecured creditor." A

consumer cése was described as an "action against an individual for goods
or services furnished to him for hie own use or for the use ¢of his family
(e.g., medical serviées, furniture, appliances)."

7. In a letter of Aprll 11, 1974, Mr. Harold Marsh proposed thai
Section 487.010({c)({property of an individual subject to attachment) be

amended as follows:

{c) Where the defendant is an indiviaual engaged in a trade,
business, or professiocn {including a partner who ies individually
liable for the partnership debt) all of his real property and all
of hie following preoperty if it 1is used or held for use in the
defendant's trade, business, or profession or if the property of
that type then owned wvap reflected in any financial statement
furnished to the plaintiff for the purpose of obtaining credit.

The Commission did not accept this proposed amendment to AB 2948,
8. At the May 1974 meeting, the Commission considere& the following

proposal of Mr. John Bessey:

The Exscutive Committee of the California Assoclation of
Collectors has asked me to bring to your attention several
provisions of the above-referenced blll with which they have
obisction. I make specific reference to Section 483.010 which
deseribes the type of actions in which an attachment ls
authorized, A8 you are aware, under the present law the nature
of the ¢laim 18 not limited to one that arises out of conduct
by the defendant in a trads, business or profession, You have
so limited the nature of the action in your proposed legisiation.
The problem arises in specifically defining the nature of the
debt such that it falls within the criteris of your proposed
Section 14B83.010. Often a direct loan of money is made and it is
not known whether it was used in & business activity or used for
personal services., In that the type of defendant is limited to
one who 15 enpaged in a business or profession and the type of
property subject to attachment is severly limited witnin the
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ambits of the Randone decision, it is our opinion that this
further restriction en ths nature of the action is unwarranted.
We would hope you would consider seriously deleting this
provision.

3. 1In Memorandum T4-32, the staff responded to Mr. Bespey's suggestion

gas follows:

We believe Mr. Bessey's letter.is self-explanatory. In response
to his objectlions, we reproduce below excerpte from pages T22-T25 of
our printed final recormendation. We also note that we do not believe
that it will be very difficult for a plaintiff to know (or show) that
a claim arises out of the conduct of a business. . . .

Cases in Which Attachment
Is Authorized

The situstions where attachment may be authorized are
Limited by constitutional . A dominant theme .of
the recent California and al court decisions in the area of
prejudgment remedies is that assets of an individual which are
“necessities of life” are constitutionally entitled to special
protection because of the extreme hardship to the individual
which results when he is deprived of their use. In its discussion
of “necessities,” the court in Randone referred in part to such
consumer goods as “television sets, refrigerators, stoves, sewing
machines and furniture of all kinds.” Certainly a partislly
effective, if indirect, way of preventing attachment of such
consumer necessities is to deny the use of the remedy in actions
based on obligations generally and to authorize attachment only
in actions to recover debts arising out of the conduct by the
defendant of a trade, business, or profession. The 1972
legislation took just soch an spproach; it provides for
attachment where the action is for an unsecured liquidated sum °
of money bised on money loaned, a negotiable instrument, the
sale, lease, or licensed we of real or pérsonal property, or
services rendered and is against any corporation, partnership, .
or individual engaged in a trade or business.

In essence, then, the 1972 act tends to restrict the availability
of attuchment to corumereial situations by generally permitting
attachment only against persons or organizations engaged in
commercial setivities. Unfortunately, the 1972 act does not
specifically tie the types of alleged debts which may form the
basis for attachment to the business activities of the defendant.
Hence, for example, the 1972 act would not permit the
attachment of the property of un ordinary resident wage earner
in an action based on the furnishing of medical services or the
sale of consumer goods to such individual. The act would,
however, permit the attachment of the property of an
individual doing business as 4 grocer or self-employed plumber



on the samme type of debt.!" This inconsistency should be
eliminuted. The Commission recomiuends that the policy
implicit in the 1972 act he continued by author:zmg
nonjurisdictional sttachrient only in those ceses where the
claim i3 based on an unsecured contract, whether express or
implied, and arises out of the conduct by the defendant of a
trade, business, or profession.

»* 4 3 #* *

“ There I3 a posalbility that the 1972 riatute is void (oaofar uy it authotizes attachment
in comsumer—as distinguished from comnmeticel—act.om. The tile to the 1972
ensciment provides that it i ook “relating ic sttwehment in tommercial aetions.”
Suctwnﬂof&rtlclse 1V of the Caitfornts Constitotion provides in part: “A statule
shall embrace but one sublect, which shall be expressed in fts titie, If & statite
embraces & mulifrct Bot expresord i ity Btle, anfy the purt not eapretasd i void

10. At the May 1974 meeting, the Commiesion decided to amend
AB 2048 in response to Mr. Begsey's suggestions:

The Commission directed the staff to drafi proposed amendments to
Assembly Bill 2948 (prejudgment attachment) and to conform the
Comments to the statute to implement the foliowing policy: Attach-
ment should not generally be avallable where the person on whose be-
half the attachment is sought knew or should have known at the time
he sold or leased the property, furnished the services, or loaned
the money on which the claim iz based that these were to- be:used
wholly for other than a commercial or business purpose (or primerily
for personal, family, or household purposes). The staff wes further
directed to consider whether additional amendments are needed to
protect the plaintiff from limbility for wrongful attachment where
he reascnably believes that the claim is bapsed on a commercial--as
distinguiched from & consumer--transsction.

11. At the June 1974 meeting, the Commission considered Memorandum

74«29 which dealt with the change epproved at the May meeting:



At the May meeting, the Commission directed the staff to attempt to
draft amendments to AB 2948 which would permit attachment generally
against a business defendant but preclude attachment where the person on
whose behalf the attachment is sought knew or should have known that the
property or séervices he provided were to be used wholly for other than
commercial purposes. Set out below is a revised version of Section
483,010 which indicates the changes from the present bill which could
perhaps implement this directive.

483.010. (a) Except as otherwise provided by statute, an
sttachment may be issued only in an action against a defendant
engaged in a trade, business, or profession on a claim or claims
for money in which the total sum claimed is a fixed or readily
ascertainable amount not less than five hundred dollars ($500)
exclusive of costs, interest, and attorney's fees. Each claim
shall be based upon a contract, express or implied 5 and shail
Grise eut of the conduet by the defendant of a tradey businesss
or prefession . The ecisinm sheil nob be

{b) An attachment may not be issued if the claim is secured by
any interest in real or personal property arising from agreement,
atatute, or other rule of law (inclﬁding any wortgage or deed of
trust of realty, any Security interest subject to Division 9
{commencing with Section 9101) of the Commercial Code, and any
‘statutory, common law, or equitable lien). However, an attachment
may .be issued (1) where the claim was originally so secured but,
without any act of the plaiatiff or the person to whom the security
‘'was given, such security has become valueless or (2) where the

claim was secured by a nonconsensual possessory lien but such lien
has been relinquished by the surrender of the poasession of the

proparty.



€63 (c) An attachment may not be issued where the person who
so0ld or leased, or gave a license to use, the property, furnished
the services, or loaned the money on which the claim }_9_ based knew
or should have known at that time that these were to be used

e o e TP AT ——. b

for personal, family, or household purposes].
{d) An attachment may be issued pursuant to subdivision (a)
whether or not other forms of relief are demanded.

The staff is not satisfied with this proposal. We believe that
"consumer" attachment should be precluded in any event regardless of the
plaintiff's knowledge or lack of knowledge. We think a better alter-
native to subdivision (c¢) would be the following:

{c) An attachment may not be issued where the claim is based
on the sale or lease or & licemse to use property, the furniching

of services, or the loan of money and the property sold or leased,
or licensed for use, the services furnighed, or the money loaned
was used [wholly for other than a commercial or business purpose]

[primerily for personal, family, or household purposes].
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12. At the June 1974 meeting, the Commission approved the proposed
amendments to Section 483.010, including the followlng version of subdivi-
sion {c):

(c) An attachment may not be issued where the claim is based
on the sale or lease or a license to use property, the furnishing of
services, or the loan of money and the property sold or leased, or
licensed for use, the services furnished, or the money locaned was
used primerily for personal, family, or household purposes.

The Commiesion also directed the staff to “resist any further substantive

changes when the bill is heard by the Semate Judiciary Committee in August.”

-11-



Memorandum To-17Y

EXRIBIT IX

&. Statutory Definitions of Trade or Dusiness and Related Terms

1. Corporations Code § 15002 (Uniform Pertnership Act):
"Business" inecludeg every trede, occupastion, or profession.
2. Evidence Code Section 1270 defines "husiness,” Tor purpcsés of
the businegs record excephlion, ag follows:

As used in this article, "a businesa" iancludes every kind
of btuslness, governmental activity, rprofession, gccupation, calle
ing, or operation of institutions, whether carried on for profit
or not.

3. Government Code Section 7200{d) defines “businese,” for purposes

of relocation assistance, as follows:

Wy ® * ¢ “Ruoslpess” means aoy JowTul aetivity, sseept s farn operstion, cons
dneted pelinarity:
{1} For the pun‘tﬂhl" siibe, !l“'ﬂﬂ“ o unmi af person al aml real property, ang

* ¢ ¥ far the marutactire, Dreavasiig, br market g of preabucts, “omroditles, or
uny ather per penumu! HRODeREY

¢ r s Dy Kor the sude of servleek o the public;

o kO My aopunprofit Fo* ¥ urr&ﬂzwtimt: o

(4} Bolely for the jrcpose of Bection 7262 for nwat!r K inthe pre Iase, sale, resnle,

menufacivre, _ti]\sn“{‘wk-]ﬂﬂ, ..r s rkering of pr‘hhut-. vt u!l:u #, |rersnd gtrnperty,

rmmamv af At sbdenr ilih

ar services by the »nﬂmn et g sitig nbsp!ujr.
whictleer ar aei such u:ﬁp.uy in lovetial b the pre diots Gfs wiiell any of The nbove

uctivities are vonducted. I

k. government Code Sectlon 82005 {Propoaition GeePolitical Reform
Act of 1974} defines "business entity,” ae foliows:

"Business entity” means any organization or enterprise
operated for profit, including but not limited to a proprietor-
shlp, partnership, firm, business trust, Joint venture, syndi-
cate, corporation or association.

5. Por purposes of worimen's compensation, the labor Code provides

the following detinitions:

§ 3351. Employee

“Employes" means every person in the service of an emplover
under any appointment or contract of hire or apprerdiceship, express
or implied, oral or written, whether lavwfully or unkwsully employed,
and includes:

(2} Aliens and minors.

wla



(i1 AN clected and appoinied puidy
Gy A0 e eees and rarotwers of boande of directars of quasi-puk.
K- dhi o : . . o o . P S i
Jic ar private corpeoeationg Vo TERROTILE SO 0G0 s sl
wided thut, whers ihe efficers and directors

carporatiom: S pay; pr i " 2"
of any such poivale eorperafion Ao e solv viareholders thereof, the

eopporaiicn anc suh ofleems anr direetors shall come under the cisu-

pensation proveiens of Hns diveson gk by clection gs provided e

Section 4151 (5},

ity

‘L

R
§ 3352, Fmployee
“Empioves” exciudes:

{2) Casual empioyment. Any possen whaose crmpioyment s Foth
castial and nat i the course of the trade, busiuess, profeesion, or oo-
cupalion of his emandoyer.

{h) Newspaper apd magarine.  Any povsen angapged inoverding,
selling, offering for sale, or delivering directly in the puablic, any
newspaper, magazine, or perisdical where the 1itle thereto has passed .
to the person so engaged,

f¢) Retigious charitable nr refief workers, Any pevssn perform-
ing services in return for aid or susienance ondy, received [rom any
religious, charitable or relief organization.

(4} Deputies for own convenlence. Any person holding an ap-
pointment as deputy clerk, deputy sheriff, or depuly constabie ap-
pointed fur his own convenierce, and wio roceives no compensation
from the coumy o mussicipal corporation or from the ¢itizens thereof
for his services as such deputy., This vxclusion Is operalive only as to
employment by the county o1 praricipal corporaiion and does not de-
prive any person so deputized from recourse agatnst o private pison
employing him for injury occurring in the course of and arising out
of such emplovment, :

fe) Conviet ibor,  Any convict whose Iabor s used by the State
Highway Commissicn on state highwnys or roads.

(ft Domesiics. Any person engaped in bousehold domestic serve-
ice except as provided in Secton 33385, For puiposes of this subdi-
vision, household domestic seovice shall inciude, Yt not be limited to,
the part-thne care and supervision of chiliven in a private residence.

(g} Cemop volunieess. Any person performim: voluntary services
at or {or a recreational camp, hut or lodge oporated by a nonprofic -
organization, exempt from federi! income tax under Seetion I01LG)

of the Internal Hevenue Code, of which he or a member of his family
s @ member and who receives no compensation for such scrviees ol h-
er than meals, lodging or transportation, :

(tt} Past-time gardemers. Any person crngaped as a part-time
gardener in connection with a private dwelling; provided, the number
of hours devoted to such wark for any individusi does not regularly
excecd 44 hours per month. This exciusion is operative only as Lo his
employment by the owner or cecupant of such a private dwelling, and
does not deprive any such pari-time gardener frofn recourse under
this division against any other porson employing him for injuries oc-
curring in the course of and arising out of the employment,



{i) Ski patrotmen., Any person performing volantary service as
a ski patrolnian who receives no comenss Hion for sued seovices other
than meals or lodging or the use of ski tow or ski 1t {acilities,

(i} Purticipanis in sporls or afidedies, Asy persun, other than

a regular employee, participating in sports or athleties who receives

no compensation for such pariicipation other then ile o of aihietic

equipment, uniforms, transportation, trave], raals, lodgings or other

expenses incidental thereto, [othar provielong contain additionsl
' exclusions. )

§ 3353. Indepeadent eontractor
. “Independept contracior” means any persos who renders service
for a specified recompense for a specified resull, under the control of
. his principal as to the result of hizs work only and not as 10 the means
i by which such result is accomplished.

§ 3354. Casual

"Casual” refers only to employments where the work contem.
‘plated is to be completed in not exceeding 10 working days, without
regard to the rumber of men emploved, and where the fotal labor
cost of such work-is less than one hundred dollars (5100); such
amount not to include charges other than for personat servives.

§ 3355. Course of trade, business, profession or oocupation of
his employer
"Course of trade, business, profession or occupation af hlslem-
ployer” includes all services tendiag toward the prosepvation, ma_mtt»
nance, or operation of the business, business promises, or business
property of the employer.

§ 3356. Trade, business, profession, or eovuwpriion of hiz em-
ployer
“Trade, business, profession, or occupation of his employer' in.
cludes any undertaking actuaily engaged in by the ecmplover with
some degree of regularity, irrespective of the {rade name, articles of
incorporation, or principal business of the employer.

€. Iabor Code Section 6303( %) defines "eaployment" for purposes of

the occupational safety and health act aa follows:

(1) “Employwent’ tnetinhs ehe careeplng on of aay foeb enterprise, preajeer, -
dustry, business. occenpntion or wosk, daeluibite =l eacavatioon Jdeamlitivn, amd
consiractlon work, ar wuay process or operalam an o uany o woy reboed therela, jn
whieh any person s tanckged of periudttod o wark for Dire exeopt household do-
mestle sorviee,



7. Beveaur end Jusatioo Cove Yesiion wGl3 cefines "business" for
purposes of the Seler und Use Taxer law 2o folliowve:

"Business" includes any activity engaged it by eny person or
caused to be engaged in by him with the object of gain, benefit,
or advantage, either direct or indirect.

8. 'Revenue and Taxetlon Code Mectlon 17020 defir :s "“rade or bupiness"
for purposes of the Personsl Income Tax Iavw as follows:

"Trade or business” Jncludes the performance of the functions
of public office.

9. Revenue and Texution Code Sectlon 25120(e} defines "business income"
for purpecaes of the Uniform Division of lncome for Tax Purposes Act &s

follows:

{a) "Business income" means income arising from transactions
and activity in the regular course of the taxpayeris trade or business
and includes income from tangible and intangible property 1f the acqui-
sition, management, and disposition of the property constitute integral
parts of the taxpayer's regular trade or business operations.

10. hnemploymﬂnt Insurance Code Section 621 defines "employee" as

follows:

§ 62i. Definition

“Employec” means uli of the following:

(e} Any officer of & corporaiion.

(t) Any Individual who, voder the usual ecommen lnw rules applicable fn deter-
mining the employeremployee relationshtp, hog the stalus of an emytoyes,

(e} {1} Any Individusl, other than za individual who is an employee ubder sub
divisfon (a) er (b), who performs zervieer for remuneration for ar - employing
urtkt 1f the coniract of serviee contempletes that substantially all of such sarvices
are to be pecformed perronglly by sueh Individual efther:

{A) Ag an agent-driver or commlssion-driver engeged In disieibating ment prod-
ucts, wvegetable products, {rult produvcts, bakery produnts, Deversges (other theg
milk), or laundry or dryelernlng services, for his princlpal.

{B) A¢ a travellng or ¢ity sslesmatn, other than us an agent-drlver or commis
slondriver, engaged upen & full-time busis tn the solicleatton on behnlf of, sod the.
trangrotesion to, hlz poincteal (exeent for aldeline : ales aetivities on behslf of some
other person} of urdora Trom whelondery, setatlers, contruviers, or operators of
hotels, restmucants, or other similar esteblishients for wrerchandise for resale or,
supplies for uee in their buslneas operatlons, .

{2} An individuzl shell rot be [ncluded 1n the term “employee”™ snder the pro-
visions of thiz subddivielon if such iedividunl has = substantinl investment in fe-
cliltles used in congection with the performance of euch services, other then in
Tucllities for transportation, or it the scrvices are In the natare of o single trans-
action mot part of & contlmalug relationship scith the emploving unit for whom-
the servicey are performed.

{d} Any. individual whe in Ao creployee pursurnt to SecHon 8015 or 880, T

wlim



12. Internzl Revenue Code Section 126(a) provides as follows:

{(a) There shall be allowed as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year in carry-
ing on any trade or business.

This provision of course applies to individual employees, e.g., for

traveling expenses and professional education.

B. Case law Definitions of Trade or Business

1. Long v. City of Anasheim, 255 Cal. App.2d 191, 63 cal. Rptr. 56 (1967),

summarizes several definitilons of "business" as follows:

The term "business™ as used in a law imposing a license tax on businesses,
trades, professions and callings, ordinarlly means a business in the trade
or commercial sense, one carried on with & view to profit or livelihood.
In statutes relating to license taxes, the word "business" means that which
occuples the time, attention, and labor of men for purposes of livelihood
or for profit. . . . Business in its brecad sense embraces everything about
which one can be employed; the word is often synonymous with calllng,
peeupation, or trade engaged in for the purpose of obtaining a livelihood
or profit or gain. . . . An occupation or employment will not be excluded
from the claseification of business merely because 1t actually resulte in
loss instead of profit; but it is essential that livelihood or profit be
at least one of the purposes for which the employment is pursued, in

order to bring 1t within the accepted definition of the word.

2. In the process of construing a will, the court in Estate of Friedrichs,

107 cal. App. 142, 290 P. 54 (1930}, said:

Business 1s not a technical word and has no definite, popular or legal
meaning. If dlictiomaries are searched the definitions are found to he
vague and shifting, such as "employment," "work,"” "buying and selling,”
and among other definitions "a commercial or industrial enterprise.”
Courts may properly give a wider significance to a particular word than
is given by dictionary definition.

3. City of Ios Angeles v. Rancho Homes Inc., 40 Cal.2d 76k, 256 P.2d4 305

{1953), concerning the interpretation of a license tax ordinance, contains
the following:

"Trade"” has been defined as "eguivalent to occupation, employment or
business, whether manual or mercantile. Whenever any coccupation,
employment or business 1s carried on for the purpose of profit or
gain or livelihood, not in the liberal arts or in the learned profeg-
sions, it is constantly called a trade." . . . "The word 'occupation!'

. 1s an extremely broad term sufficient to include any business,
trade, profession, pursuit, vocation, or calling.”.
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Y, In In re Sozzi, 54 Cal. App.2d 30k, 129 P.2d K0 (1942), interpreting
an ordinance of & sanitary district, the court determined that "gathering

garbage" 1s not 8 trade, businees, or occupation "in any proper sense."



