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Memorandum 75-14 

SUbJect I Study 63.50 .. Adm1aeibil1tyof Copies of aJ,sinell Record, 

Atteched to this memorandum is a new steff draft of the RecOllllllllndat1clll 

Relat1ng to Adml .. ibility of aJ,SiUBS Recorda inoorporat:l.ns the changes 

recommended by the Commission at its January meetins. 

The steff has drafted proposed chanses in the Pensl Code and Civil Code 

whicb would create a special hearsay exception allowing copies of business recorda 

Of en employer relating to the elllP1O)'ment and earnings of an emplo)'ee to be ad. 

lIIitted in an action for, l'OnSU)POrt witbout requl~ the product1cn of the cueto- -
. , .. . . 

dun or other qualified wtt.Qess to esteblt.b. "ti.'uatworthtae8s· •• ' requUed by 

Evidence Code Section 1271. These changes were thought necesAry due to the 

large volume of such cases, tbe number of such matters wblch concerned distant 

or out.oot,..tate employers, and the fact that the emploree will have acce .. 

to hi4 own records and other evidence to cbltllenge .~ such record whicb he 

feels .18 tnoo.rr.ct.. ~ p1'OPC.ed DeW &t.t,~ are PeDal COde 270.1 aind Civil 

In accordance with the recommendatlen of the State Blr Committee, the 

wards "or otber hearins" were added ln seversl places ln the proposed statute. 

AddU10J11llly, the provllions relating to .ervlce of copies wera changed to 

provtde tb&t coplu veul.d be served on all part1es rather thaI! merely on 

adverse parties. It was the consensus of the state !IIr ComIII1ttee as WIll as 

of the Commission that use of the term "adverse" party might require a 

prel1m1l!11ry f:!.nding by the court ot which pUt:!.ea are actually adverse. 

Further, lt was JIOlnted out that a party might be "adveree" with regard to 

• particular piece of evidence and might be misled regarding bis duty tao 

object by the statute .. It wes previously worded. Requir1ng lerv:!.ce on all 

part:l.ls appeara to be a more reasonsble solution. 
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To deal with an action in which the records to be introdueed are 

voluminous or there ere num.erous parties, a special provision has been 

drafted (Section 1562.4) which allows the party seeking to offer the evidence 

to obtain en ex parte order allowing him to deposit a copy of the records 

with the clerk of the court for examination and copying by the partiee.some-

what similar to the procedure used in complex or multidistrict litisation 

in the federal courts. 

A provision bee allo been added allowing a party to obtain an ex parte 

order shortening time for service of the notices and copy of the records 

required by Section 1562.3 upon a showing of good cause (Section 1562.5). 

This provision is intended to deal primarily with criminal actions in which 

the time limits for bringing an action to trial ere prescribed by statute 

and, in some cases, might make it difficult to comply with the time limits 

for notice set out in Section 1562.3. Granting the trial court discretion 

to shorten time for good cause seems the proper solution in these cales. 
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RespectfUlly submitted, 

Jo Anne Friedenthsl 
Lesa1 Counsel 



#63.S0 

RKCONliENDATION 

relating to 

ADllISSIBILITY OF COPIES 
OF BUSINESS RIlCORDS Dl EVIDENCE 

Background 

1/29/15 

Before a business record II\lIY be admitted into evidence seversl 

prerequisites must be satisfied. First, as is true of sny document. the 
, 1 ' 

record must be authenticated. Second, either the original record mult 

be produced, or a copy must be shown to fall within sri excsption to the 

beat evidence rule. 2 Thi~d, if the recordia introduced for the truth 

of statements which it contains, the statements must be shown to fall 

within onsof the exceptions to the hearsay rule;3 normally this will be 

1. 'Evideaee Code Section 1400 provides: 

1400. Authentication 'of a writing means (a) the intro­
duction of evideneesufficient to austain a finding that it is 
the writing that the proponent of the evidence c1aia11 it b or 
(b) the establishment of such facts 'by any other meaas provided 
bylaw., 

Evidence Code Section 1401 provides: 

1401. (a) Authentication of a writing 1e required before 
it maybe received in evidenee. 

(b)'AutbeGtication ofa writing is required before secondery 
evidence of it. ,content may be received in evidenee. , 

Z. !be best evidence is defined by Evidence Code Section IS00 as 
follows: 

IS00. Except as otherwise provided by statute, no evidence 
other than the writing itself is admissible to prove the 
content of a writing. This section shall be known and ,IISY be 
cited ss the be.e evidence rule. 

3. Evidence Code Section 1200 contains the definition of hearsay as 
follows: 

1200. <a> ''Hearsay evidenee" is evidence of a atatemaat 
that was made other than by ,a witness while t.atifying at the 
bearing andebat is offered to prove the truth of the .. tter 
stated. 

(b) Except as provided by law. hearsay evidence is inaclldntble. 

(c) This section shall be known and may be cited as 'the 
hearsay rule. 
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4· 
the business records exception. 

The requirement of authentic:ation· can be met by calling the cus­

todisn of the record as a witness. However, in the vast majority of 

situationsAthe cost of calling such a witness to trial or of taking his 
5 deposition is wasteful and burdensome on persons whose normal duties 

sre to care for such records--such as custodians of hosp1tal records--1n 

light of the perfunctory nature of the testimony to be elicited. Sim­

ilarly, strict adherence to the requirements of the best evidence rule 

With respect to business records normally serves little useful purpose. 
There seems little reason to demand· production of an original record if 

a copy is certified by the custOdian to be identical to the originsl. 

4. Evidence Code Section 1271 provides: 

1271. Evidence of a writing made as a record of an act, 
condition, or event is not made inadmissible by the hearsay 
rule when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of business; 

(b) The writing was made at or near the time of the act, 
condition, or event; 

(c) The custodian or other qualified witness testifies to 
ita identity and the mode of its preparation; and 

(d) The eou1'4!8 of iluormation and method and tille of 
preparation _reeuch as to indicate its trustworthiness. 

S. In civil matters in which the custodian's residence i8 beyond the 
scope of a subpoena, his deposition may be taken and introduced in 
lieu of his testimony. Code elv. Proc. '5 2019(b), 2020, and 
2016(d)(3). In criminal matters, Penal Code Section 1330 provides 
a procedure by which a witness, who resides within the state but 
beyond the normal distance for a subpoena, may nevertheless be 
subpoenaed if a judge finds his attendance at the examination, 
trial, or hearing is material and necessary. Penal Code Section 
1334 provides a procedure whereby a witness may be brought from 
outside the state if the court finds that he is material and neces­
sary. In addition, Penal Code Sections 1335-1345 provide a means 
of taking pretrial testimony of a material witness who is about to 
leave the state or who is too sick or infirm to attend the trial. 
Penal Code Sections 1349-1362 provide the defendant but not the 
prosecution with a method of taking a deposition of a material 
witness and having it read in evidence upon a court finding that 
the witness is unavailable within the meaning of Evidence Code 
Section 240. 
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Bvidence Code Sections- 1560-1566 ~if1cally deal with copies. of 
6 . 

business records and provide clear exceptions to the normal require-

ments of both the rules of authentication and best evidence. These 

provisions provide a procedure for compliance with a subpoena duces 

tecum for business records in an action in which the business is 

neither a party nor the place where any cause of action is alleged to 

have arisen. The sections permit introduction into evidence of a copy 

of a subpoenaed business record when it has been sent to the court 1n a 

sealed envelope aCcompanied by the affidavit of the custodian or other 

qualified witness, pursuant to Section 1561, certifying in substance 

each of the following: 

(1) The affiant is the duly authorized custodian of the 
records 'or other qualified witness and has 'authority to certify 
the rscords. 

(2) The copy ia a true copy of all the recorda dea.cribed 
in the subpoena. 

(3) The records were prepared by the personnel of the 
bUSiness in the ordinary courss of business at or near the 
time of the act, condition, or event. 

Evideac:e Code Section 1562 provides in part as follows: 

The copy of the records is admissible in evidence to the 
same extent as though the original thereof were offered and 
the custodian had been present and testified to the matters 
stated in the affidavit. The affidavit 1s admissible as evi­
dence of the matters stated therein pursuant to Section 1561 
and the matters so stated are presumed true. • • 

Thus, under this procedure, a copy of a business record is admissibls 

without the necessity of satisfying the requirements of the best evi­

dence rule or the rules of authentication; the fact that the document 

offered is a copy rather than the original may be disregarded, and the 

matters stated in the affidavit are given the same force as if the 

6. The legislation was originally enacted as Code of Civil Procedure 
Sections 1998-1998.5 and as such applied exclusively to hospital 
records. In 1965. the provisions were recodified· as Evidence Code 
Sections 1560-1566 without substantive change. The sections were 
amended in 1969 to make the provisions applicable to "every kind of 
business described in [Evidence Codel Section 1270." Cal. Stats. 
19M, Ch. 199, §§ 1-4. 
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custodian had appeared and testified. The sections clearly serve a most 

useful purpose in a number of cases in which the content of the business 

record will not be challenged for the truth of statements therein. 

It has been brought to the attention of the Commission, however, 

that some attorneys and judges take the view that an affidavit complying 

with Section 1561 is sufficient to assure the admission in evidence of a 

copy of a business record notwithstanding a hearsay objection, possibly 

on the theory that Sections 1561 and 1562, in effect, provide an ex-
7 ception to the requirements of Section 1271. 

7. Judge Heri>ert S. Herlands, Judge of Superior Court, Orange County, 
reports the situation in a letter to the Law Revision Commission, 
dated July 8, 1974, as follows: 

I have been discussing, with some of my colleagues, the 
problem about which I wrote to you some time ago involving 
Sections 1271 and 1561 of the Evidence Code. 

Judge Robert A. Banyard of the Orange County Superior 
Court has made the pOint that, prior to the 1969 amendments to 
the Evidence Code, attorneys specializing in personal injury 
defense work believed that Sections 1560, 1561, and 1562 
constituted an exception to the requirements of Section 1271, 
in that they allowed hospital records to go in with less of a 
foundation .than that required for the records of other busi­
nesses. Apparently, it was believed, before 1969, that the 
attorneys for plaintiffs and defendants ·in personal injury 
cases both wanted hospital records to be admitted on the basis 
of the affidavit described in Section 1561, in the belief that 
the very nature of hospital work and hospital record-keeping 
established sufficient authenticity to warrant admission of 
the records into evidence. Judge Banyard.has further suggest­
ed that, while there may have been a good factual reason for 
differentiating between hospital records and the records of 
all other businesses, the amendments in 1969 eliminated what­
ever exception existed for hospital records and created an 
apparent inconsistency between Sections 1560, 1561, and 1562, 
on the one hand, and Section 1271, on the other. 

I still adhere to the view that, on their face, Sections 
1560, 1561, and 1562 are not in conflict with Section 1271, 
and that documents which comply with Sections 1560, 1561, and 
1562 do not qualify for admission into evidence unless the 
requirements of Section 1271 are also met. I believe that it 
is unreasonable to say that the Legislature would require less 
of a foundation when the authenticating Witness is represented 
only by his declaration made under Section 1561 than when he 
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The argument that the requirements of the hearsay exception are 

satisfied by following the procedure under Sections 1560-1566 is based 

upon two considerations. First, Section 1562 provides that the state­

ments in the affidavit accompanying the record are presumed true, without 

deunting any specific evidentiary purpose. Second, the required state­

ments in the affidavit under Section 1561 in some respects parallel the 

required showing needed for the application of the business records 

exception to the hearsay rule under Section 1271. However, Section 1271 

includes requirements not satisfied by an affidavit submitted pursuant 

to Section 1561.
8 

The business records exception to the hesrsay rule 

provided for in Section 1271 applies only if: 

(cl '!be custodian or other quslified witness testifies to 
its identify and the mode of its preparation; and 

(d) The sources of information and method and time of 
preparation were such as to indicate itB trustworthiness. 

t1Oreover, there is an important difference between a rule involving a 

is present in court for oral examination under Section 
1271. • • • 

Of course, in most cases, both sides want the records in 
evidence and, therefore, do not object, or counsel on both 
sides assume that the affidsvit under Section 1561 constitutes 
an adequate foundation. Yet, only last week in my own court, 
sn objection was voiced, and the proponent had to bring in the 
authenticating witness to lay the necessary foundation under 
Section 1271. The problem, therefore, is still with us in a 
sporadic sort of way. 

The uncertainty as to the scope of these sections as reported 
by Judge Herlands is not new. In 1959, when the legislation was 
first adopted (limited to hospital records). the State Bar Journal 
discussed the new provisions as if they could satisfy the business 
records exception as well as the best evidence rule. The Journal 
comment stated, however, that the trial judge could refuse to admit 
copies of the records sent to the court, pursuant to the statute, 
if upon examination the court determined that the admission was not 
"justified," citing Code of Civil Procedure Section 19!i3f, which at 
the time contsined the business records exception to the hearsay 
rule, now codified as Evidence Code Section 1271. 34 Cal. S.B.J. 
668-669 (1959). 

8. It should be unted that the Comment to Section 1562 by the Assembly 
Committee on Judiciary states that the presumption created by 
Section 1562 "relates only to the truthfulneas of matters required 
by Section 1561 to be stated in the affidavit." 
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showing of authenticity or specially providiQR for admission of a copy 

into evidence and one which admits records for the truth of the state­

ments contained therein based upon a showing of trustworthiness in 

sources and preparation. A document can be an authentic original and 

nevertheless contain unrelisble or untrue information. Thus, grester 

ssfeguards are needed to satisfy a hearsay exception than are needed for 

the best evidence rule or the rule regarding authentication. This is 

particularly true in criminal actions where a defendant, as a matter of 

policy, is afforded the right to confront witnesses whose testimony is 

naterial even when net constitutionally required.] 

RecO!JllT.endat ions 

The uncertainty regarding the relationship between Sections 1560-

1566, on the one hand, and Sections 1270-1271, on the other, could be 

clarified in several different ways. Section L562 could be amended 

Simply to provide that the affidavit submitted under Section 1561 also 

satisfies the requirements of Section 1271. This alternative would, as 

a practical matter, make business records admissible without any showing 

of their trustworthiness. Alternatively, the requirements specified in 

Section 1561 for the affidavit accompanying a copy of subpoenaed busi­

ness records could be expanded to include the additional matters which 

must be shown under Section 1271 to satisfy the business records excep­

tion to the hearsay rule--i.e., the statute could provide that, if the 

affidavit shows that the DIOde of preparation of the records and the 

sources of information and method and time of preparation were such as 

to indicate its trustworthiness, the record be admitted without further 

requirements. The Commission believes that this solution would be 

undeSirable, however, since it would place the burden upon the adverse 

party to subpoena the custodian-affiant in order to exercise his right 

of cross-examination. Additionally. the drafting of such an affidavit 

9. In several cases, the United States Supreme Court has held that the 
admission of evidence under one of the exceptions to the hearsay 
rule did not violate the defendant's constitutional right of con­
frontation. See California v. Green, 399 U.S. 149 (1970) (prior 
inconSistent statement made exception to hearsay rule by Cal. Evid. 
Code § 1235); Dutton v. Evans, 400 U.S. 74 (l970)(declaration of 
coconspirator during pendancy of criminal project made exception to 
hearsay rule by Ga. Code Ann. § 38-306 (19S4 rev.»; see also Read, 
The New ConfrQOtation-Hearsay Dilemma, 45 So. Cal. L. Rev. 1 
(1972) • 



often would be extremely difficult since the amount of information 

required varies with each cas", "nd neither the custodian nor the pro­

ponent of the evidence could be certain of what information would be 

satisfactory to the court. A third solution cOLlld be. clearly to provide 

that Sections 1560-1566 do not satisfy th'" f.usiness records exception to 

the hearsay rule. How"ve(, the CvHilllissiun believes that this solution 

is too drastic. 

The L1nder1yin", p"rpo~e8 of Sections 1560-1565--to minimize the 

demand of time and. expense iropc>sed upon third pe1"'>011s by the trial 

process and to save the timE t'" courts anti lit Lganta in establishing 

matters which many times are not eontest"d--would be further served by 

providing a procedure which would allow business records to be admitted 

into evidence despite the requirements of Section 1211 unless the adverse 

party notifies the subpoenaing party of his hearsay objection at a time 

sufficiently before trial so that the custodian may be produced at the 

trial to testify as to the additional matters required under subdivisions 

(c) and (d) of Section 1271. To make such a provision operate effectively, 

it is necessary to insure that the adverse party will not automatically 

demand the presence of the custodian in every case. Thus, whenever such 

a demand is made, it should be supported by an affidavit setting forth 

specific facts showing the necessity of requiring the custodisn to be 

produced at trial. Appropriate sanctions should be available in the 

event that the court finds that such an affidavit is made without substantial 

j uS,tificaUon. 

In order for a party who opposes introduction of copies of business 

records or a portion thereof to have a realistie opportunity to determine 

whether or not to demand the presenee of the custodian, he must be 

supplied with a copy of the reeords to be introduced into evidence or 

have access to a copy of the records If supplying a copy would constitute 

a substantial burden on the party offering the evidence. In the ordinary 

case, provIding a copy of the records to the other parties would not 

prove to be a substantial burden on the party who seeks to introduce the 

records since he will normally have obtained the records through usual . 
inyestigation. Custodians will have a strong ineentlve to eooperate in 

,1 
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providing copies of records tn Or.diYI ti:.' avoid the inconvenience. of being 

required to attend trial in aaions 1.n which they are not parties and 
10 

have no intE:-n:~:1t. In the event thttt the cu!).todian resists voluntary 

disclosure in It civil caBE, copies of such records could be obtained 

through the process of pretrial di~covery. 11 

Specifically. the Commission recot1llt1ends that legislation be enacted 
to provide: 

(l) If a copy of business records subpoenlled under Sections 1560-

1566 is to be offered as evidence ~t trial or other hearing without 

producing Ii witness to testify concenling the additional IMtters provided 

in Section 1271, the party whO) intends to offer the copy of the records 

as evidence must give notice to the or.her parties of that intention, 

together with a copy of the records, not less than 20 days before trial. 

(2) In those cases where numerous parties are involved, or where 

the records are voJ.uminou~, it may not be practical to require the party 

seeking to introduce the evidence to serve on each party a copy of the 

records to be offered in evidence. 12 In sueh a case, the court should 

be authorized to permit the offering party to deposit the copies of the 

records with the clerk of the court to be available for examination and 

copying by the other parties under such terms and conditions as the 
13 court deems appropriate. 

__ 1_ 

10. It WaS the California Hospital Association who initially sponsored 
the legislatIon allowing the custodian to supply a copy of the 
records in lieu of personal appearance. 34 Cal. S.B.J. 668 (1959). 

11. E.g., Code Clv. Proc. § 1985. 

12. In the case of voluminous records, Evidence Code Section 1509 
provides a procedure for offering a written or oral summary of the 
records. However, this section only overcomes the best evidence 
rule. If the original records are hearsay or not properly authen­
ticated, the summary is not admissible. People v. Doble, 203 Cal. 
510, 265 P.2d 184 (1928). See B. Witkin, California Evidence § 698 
(2d ed. 1966). Additionally, Section 1509 permits the court to 
require production of the original records for inspection by the 
adverse party. See Exclusive Florists v. Kahn, 17 Cal. App.3d 711, 
95 Cal. Rptr. 325 (1971). 

13. This recommend~tion is in accord with the observation of the California 
Supreme Court in Vas9uez y..!.. Sup~rior Court, 4 CaL3d ~OO, 820, 94 
CaL Rptr. 796, 809, __ P. 2d __ , __ (1971), with regard to 
adoption of procedures for class actions: "Pragmatic procedural 
devices will be required to simplify the potentially complex litigation 
while at the same time protecting the rights of all the parties." 
Compare procedure for establishment of central depositories for 
inspection and copying of documents in federal multidistrict litiga­
tion. C. Wright & A. Miller, ~~nual for Complex ~nd Multidistrict 
Litigation § 2.5 (1970). 



(3) If no party objects within 1.0 days after receiving notice, the 

copy of business records is admissible, notwithstanding the requirements 

of the hearsay rule. 

(4) If a party. within 10 days after receiving notice, serves on 

the party seeking ~o introduc.e the copy of the records into evidence a 

written demand that th" ,.cqui remcnts of subdivisions Ie) and (d) of 

Section 1271 be satisfied. together with a supporting at fidavlt, then 

the party who offers the copy of the business records as evidence must 

produce the custodian or other qualified witness in order to satisfy the 

requirements of Section U71 Cd). ln his' supporting affidavit, the 

adverse party must state that he has good reason to believe that the 

requirements of Section 1271 cannot be sati5fied and must ser. forth the 

precise facts on which this belief is based. 

(5) Upon a showing of good cause, the court should be authorized to 

make an ex parte order shortening the time for service of the required 

notices. 

(6) In a case where a party has demanded that the requirements of 

Section 1271 be satiafied and has served the required affidavit, and 

where thereafter the evidence has been admitted on the testimony of the 

custodisn or other qualiUed witness, the court may-if it finds that 

the party who opposed the introduction of the copy of the records did 

not have substantial justification for believing that the records did 

not satisfy the requirem(mt for admissibility of Section 1271--require 

the party who opposed the introduction of the copy of the records to pay 

the party offering the copy of the records as evidence the expenses of 

obtaining the testimony of the custodian or other qualified witness, in­

cluding reasonable attorney's fees. 

(7) In a criminal action for failm:e to support under Penal Code 

Sections 270, 270a, or 270c or in a civil proceeding under the Uniform 

Civil Liability for Support Act (Civil Code § 241 et ~), a copy of 

the records of a business which is nat a party to the action dealing 

with earnings of an employee are not made inadmissible by the hearsay 

rule if the affidavit of the custodian or other qualified witness satis-, 
fies the requirements of Evidence Code Section 1561 and 1f a notice of 

the intention to introduce the records together with a copy of the 

records is served on the parties nat less than 10 days prior to trial. 

This hearsay exception is justified by the large volume of support 

cases, a significant number of which concern distant or out-of-state 



employers, by th" routine and accurate nature of the records involved, 

and by the ability of the employee to refute the aecuracy of the record 

by use of h:cs own recordb and other Bources of evidence. 

(8) The ,'ecommended new provisians wculd affect only the manner in 

which a copy of business records is admitted in evidence. They would 

not affect the weight to ',e given to the record as evidence of the act, 

condition, or event !"ecorded, nor would they foreclose s party from 

presenting evidence to disprove,such act, condition, or event. 

Proposed Legislation 

The Commission's recomruendation would be effectuated by the enact­

ment of the following measure! 

An act to add Section 250.5 to the Civil Code, to add Sections 

1562.3, 1562.4, 1562.5, 1562.6, and 1562.7 to the Evidence Code, and to 

add Section 270i to the Penal Code, relating to the admissibility of 

business records in evidence. 

The people of the State of California do ~ .'!§:. follows! 

SECTION 1. Section 250.5 is added to the Civil Code, to read: 

250.5. (a) In any proceeding to enforce a duty of support under 

this title, evidence of the emplo~ment and earnings ~f an employee in 

the form of a copy of the business records of his employer subpoenaed 

pursuant to subdivision (b) of Section 1560, and Sections 1561 and 1562, 

of the Evidence Code 1s not made inadmissible by the hearsay rule when 

offered at the trial Dr other hearing to prove such employment or earnings, 

or both,if all of the following are established by the party offering 

the copy as evidence: 

(1) The affidavit accompanying the copy contains the statements re-

quired by subdivision (a) of Section 1561 of the Evidence Code. 

, i 1 --- / (.-
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(2) The subpoena duccs tecum served upon the custodian of records 

or other qualified ,dtnes" for the productiot of the copy ,lid not contain 

the clause set forth in ~~ection 1564 G.r the Evidence Code requiring 

personal attendance of the cUHtodi<Jo or otlie,. qualified "litness and the 

production of the origi.l'lul rEenrCk .. 

(3) The party o:fer1.n.t~ th~- copy a~ '=:iJidance has served on each 

party, not less than 10 days prior to the Gate 0: the trIal or other 

hearing, both of the tollo"'ing: 

(i) A notice that a copy of the bU,',lineSR re(:ords has been subpoenaed 

for trial or other hearing in accot'Janee with tile pnrcedure authorized 

pursuant to subdivision (b) of Section 1560, and Sections 1561 and 1562, 

of the Evidence Code and will be offered in evidence pursuant to Section 

250.5 of the Civil Code. 

(ii) A copy of the business records to be offered in evidence. 

(b) Nothing in this section affects the r:l.ght of a party to offer 

evidence to disprove the employment or earnings recorded in a record ad-

mitted into evidence under this section. 

Comment. Section 250.5 creates an ey.ception to the hearsay rule 

(Section :200) for a copy of busiLess records subpoelsed pursuant to 

Evidence Code Sections 1560-1566 if the requirements of Section 250.5 

are satisfied. It ahould be noted that Section 1562 of the Evidence 

Code creates an exception to the best "vidence rule (E~d. Code § 1500) 

and provides the necessary preliminary shnwtng of authenticity of both 

the copy and the original record (Evld. Code § 1401). 

Section 250.5 is similar to Section 1562.3 of the Evidence Code 

which creates a general hearsay except'.on for business records sub­

poenaed pursuant to Evidence Code Sections 1560-1566 if the requirements 

of Section 1562.3 are satisfied. However, Section 250.5 does not include 



a provision similar to subdivision (d) of Section 1562.3, which permits 

a party to demand that the cuslodian or other quaUfied ~'itness be 

produced at the trial or other t"'drit,g. The h""rsay exception provided 

by Section 250.5 is justified by the large volume of support cases, a 

significant number of which CO[Jcern d5.stant or oUl-of-state employers, 

by the routine and accurat'i'! natl!re , ... i the recurds invulveJ, and by the 

ability of the employee to r~fute the dl'.curacy of til" record by use of 

his own records and othar- scur:_~2l-_;' of c-I,ridenc.c" 

Subdivision (b) makes clear tlwt Section 250.2 does not ;>reclude 

any party from offedut; eVidence atc.he trial or other hearing to prove 

that the records are not accurate~ POt a compa:rable prCJvis:l.on t see 

Evid. Code § 1562.7. 

Section 250.5 applies in an aetion under the Uniform Civil Lia­

bility for Support Act. For a comparable provision applicable to 

oriminal actions for support, see Penal Code § 210i. 

SEC. 2. Section 1562.3 is added to the Evidence Code, to read: 

1562.3. A copy of the business records subpoenaed pursuant to 

Bubdlvision (b) of Section 1560, and Sections 1561 and 1562 is not made 

inadmissible by the hearsay rule when offered at the trial or other hearing 

to prove an act, condition, or event recorded if all of the following 

are established by the party offering the copy as evidence: 

(a) The affidavit accompanying the copy contains the statements re-

qui red by subdivision (a) of Section 1561. 

(b) The subpoena duces tecum served upon the custodian of records 

or other qualified witness for the production of the copy did not contain 

the clause set forth in Section 1564 requiring personal attendance of 

the custodian or other qualified witness and the production of the 

original records. 



(c) The party offering tile: COI'Y ·9.5 evidence hail served on each party, 

not less than 20 days pri",: to the (late Qf trIal or other hearing, both of 

the following: 

(1) A noece that" copy of the business records has been subpoenaed 

for trial or· other twaring in ilccor'iance with the procedure authorized 

pursuant to subdivisJ.on (b) ot Section 1560, and Sections 1561 and 1562, of 

the Evidence Code and w:lLl be offered in evidence pursuant to Section 

1562.3 of the Evidence Cod~. 

(2) A copy of the business records to be offered in evidence or a 

notice that a copy of the business records have been deposited with the 

court in accordance with Section 1562.4. 

(d) No party has, within 10 days after being served with the notice 

referred to in subdivision (c), served on the party seeking to introduce 

the record both of the fo llowing: 

(1) A written demand that the requirements of subdivisions (c) and 

(d) of Section 1271 be satisfied before the record is admitted in evidence. 

(2) An affidavit of such party stating that he has good reason to 

believe that the copy of the business records, or a specific portion there-

of, served on him, or in the custody of the clerk, does not satisfy the 

requirement of subdivision (d) of Sectior. 1271 and setting forth the pre-

cise facts upon which this belief is based. 

Comment. Secti.on 1562.3 creates an exception to the hearsay rule 

(Section 1200) for a copy of business records subpoenaed pursuant to 

Sections 1560-1566 if the requirements of Section 1562.3 are satisfied. 

Section 1562 creates an exception to the best evidence rule (Section 

1500) and provIdes the nece .• sliry prelimInary showing of authenticity of 

both the copy and the original record (Section 1401). However, the affi­

davit of the custodian of records or other quaUfied witness under Section 



1561 does not satisfy the requirements of the hearsay exception provided 

by Sect~on 1271--the business records e",ceptiem to the hearsay rule--because 

the affidavit does not contain statements sufficient to satisfy the re­

quirements of subdivision (d) of Section 1271 ("Th" sources of information 

and method and time of preparatlon were stich as to indicate its trust­

worthiness. "). See Recommendation Relating E.£ Admis.sibility of Copies 

of Business .Records. in£vide,,--,,--'=->., 12 Cal, L. Revision COIlllll' n Reports __ 

(1974). 

Subdivision (d) provides the method by which the adverse party may 

demand testimony by the custodian of the records or other qualified wit­

ness before the records can be admitted into evidence. Subdivision (d){2) 

is designed to assure that a party will not make such a demand automatically 

and without substantial justification. Under subdivision (d), the party 

who opposes the introduction of the record,or s portion thereo~must not 

only state under oath that he has good reason to believe that the record, 

or a portion thereoffis inadmissible because the requirements of subdivi­

sion (d) of Section 1271 cannot be satisfied, but he must also state 

specific facts upon which the belief is based. This places a burden on 

the party who opposes the introduction of the c.opy of the records to 

investigate a situation in which he lacts knowledge of the facts sought to 

be proved. In such a case, the party may support his statement of belief 

with facts showing that the record is in fact inaccurate or that the sources 

of information or method of preparation of the records are such as to render 

the records untrustworthy. Failure to object does not preclude a party 

from offering evidence at trial to show that the records are in fact in­

correct. See Section 1562.7. 

SEC. 3. Section 1562.4 is sdded to the Evidence Code, to read' 

1562.4. In an action in which there are numerous parties or a 

party seeks 'to have a copy of a voluminous business record admitted into 

evidence under the provisions of Section 1562.3, the court may make an 

ex parte ord~r permitting the party, in lieu of serving the copy of the 



record on all parties as required by SectioD 1562.3(c), to deposit a copy 

of the business records with the clerk of the court for examination and 

copying by the other parties under such terms and conditions as the court 

deems appropriate. A copy of the order of the court shall be served 

together with the notices required by Section 1562.3. 

Comment. Section 1562.4 prQvides a means by which a party to an 

action, in which there are numerous parties or in which a party seeks to 

have a copy of a voluminous business record admitted into evidence under 

the provision of Section 1562.3, may request the court to issue an ex 

parte order permitting deposit of a copy of the business records with 

the clerk of the court rather than serving each party with a copy of the 

reCords. The section is intended to offer a practicsl solution to the 

procedural problems, raised by complex multiparty litigation or voluminous 

records, where the cost of reproduction would be a substantial burden on 

the party offering the copy of the record as evidence. 

SEC. 4. Section 1562.5 is added to the Evidence Code, to read: 

1562.5. A party who seeks to introduce a copy of business reco~ds 

pursuant to Section 1562.3 may, upon a showing of good cause therefore 

and. in the discretion of the court, obtain an order ex parte shortening 

the time for service. of the noticM required by subdivisions (c) and (d) 

of Section 1562.3. 

Comment. Section 1562.5 provides flexibility in those circumstances 

where a party wishes to use the procedure ?Iovided by Section 1563.3 but 

where the time limitations otherwise would preclude use of the procedure. 

The court is granted discretion so that such an order will not be granted 

where it would be prejudicial to the other parties to the action. Primarily, 

the provision is intended to aid in the use of this procedure in criminal 

actions which are required to be brought to trial within strict time limits. 



SEC. 5~ Section 1562.6 is added to the Evidence Code, to read: 

1562.6. If a party serves a demand and supporti.ng affidavit as pro-

vided in subdivislon (d) of Section 1562,3 and, if the party offering the 

business records as evidence sadsfil's the requirements of Section 1271 

and the records are admitted lnto e';idence, the latter party may apply to 

the COUl:t, in the »dine actLon, fur an order re~uiring the party who served the 

demand to pay him the expenses of sati8fyiog the r£'quirements of Section 

1211, including the cost of obtaining the testimony of the custodian or 

other qualified witness and reasonable attorney's fees. The court in its 

discretion may cnter suc.h order upon a finrling that the party serving the 

demand had no substantial justification for believing that the business 

record was not admissible under Section 1271. 

Comment. Section 1562.6 provides a means by which the court can 

protect: against unjustified demands under Section 1562.3(d) for compli­

ance with the requirements of Section 1271. The section gives the court 

discretion to order the party who requires the testimony of the custodian 

or other qualified witness under the procedure set out in Section 1562.3 

to pay the expenses of obtaining such testimony including reasonable 

attorney's fees if the court findS that the demand was made without sub­

stantial justification. 

SEC. 6. Section 1562." is added to the Evidence Code, to read: 

1562.7. Nothing in Section t562.3 affects the right of a party to 

offer evidence to disprove an act, condition, or event recorded in a 

record admitted into evidence under Section 1562.3. 

Comment. Section 1562.7 makes dear that a copy of a business 

record admitted into evidence under the procedure specified in Section 

1562.3 is not conclusive evidence of the facts Bought to be proved. The 

adverse party has the right to offer evidence to disprove any act, 

condition, or,event recorded. 



SEC~ 7. Section Z70i is added '[u the ien·Q.1. Code~ to read: 

27QL (a) In any prcsecution for fallure to gupport brought under 

Section 270, 270a, or 270c, evidence of the employment and earnings of 

an employee in the form of " copy of the business records of his employer 

subpoenaed pursuant to subdivision (b) of Section 1560, and Sections 1561 

and 1562, of the Evidence Code 1.5 not loade inadmissible by the hearsay 

rule vhen offered at the tria1 or other hearing to prove such employment 

or earnings, or both, if all of the following are established by the 

party offering the copy as evidence; 

(1) The affidavit accompanying the copy contains the statements 

required by subdivision (a) of Section 1561 of the Evidence Code. 

(2) The subpoena duces tecum served upon the custodian of records 

or other qualified witness for the production of the copy did not contain 

the clause set forth in Section 1564 of the Evidence Code requiring personal 

attendance of the custodian or other qualified witness and the production 

of the original records. 

(3) The party offering the copy as eVidence has served on each party, 

not less than 10 days prior to the date of the trial or other hearing, both 

of the following: 

(i) A notic" that a copy of the business recorda has he en subpoenaed for 

trial or other hearIng'in accorda!1"G with the procedure authorized pursuant 

to subdivision (b) of Se,:tlon 1560, and Sections 1561 and 1562, of the 

Evidence Code and will be introduced in evidence pursuant to Section 2701 of 

the Penal Code. 

(ii) A copy of the business records to be offered in evidence. 

(b) Nothing in this section affects the right of a party to offer 

evidence to disprove the employment or earnings recorded in a record 

admitted into evidence under this section. 

/7-
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Comment.~ Section 270i creates an e.xception to the hearsay rule 

(Section 1200) for a copy of business records subpoenaed pursuant to 

Evidence Code Sectio",; 1560-1566 if the requirements of Section 270i are 

satisfied. It should be noted that Section 1562 of the Evidence Code 

creates an exception to the be st evidoflce rult' (Evid. Code § 1500) and 

provides the nflCeSgary pn,Iimi",ay >~howil'g of auth"nticity of both the 

copy and the original record (Evld. Gode § 1401). 

Section 2701 i::: 81mJl~"lr to Se.C.t.iOD 1562.3 of the Evidence Code 

which creates a general h0arsay eltc<!ption for business recorda subpoenaed 

pursuant to Ev:tdence C,_)de 8t::ctLons 1.')60-1566 if the requirements of 

Section 1562.3 are satisfied. H(lwever, Section 2701 does not include a 

provision similar to subdivisIon (tl) of Sec lion 1562.3, which permits a 

party to demand that the clwtodian ar othEr qu"Ufied witness be producEd 

at the trial or other hearing. 1'11,,, hearsay exception provided by SectiOl! 

2701 is justified by the large volume of nonsupport cases, a s1gnificdnt 

number of which concern distant or out-of-state employers, by the routine 

and accurate nature of the records involved, and by the ability of the 

employee to refute the accuracy of the record by use of his own records 

and other sources of evidence. 

Subdivision (b) makes clear that Section 2701 does not preclude any 

party from offering evidence at the trial or other hearing to prove that 

the records are not accurate. For a comparable provision, see Evid. 

Code § 1562.7. 

Section 270i applies in a criminalac:tion for support. For a co_ 

parable prov1.sion applicable to nonsupport sctions under the Uniform 

Civil Liability for Support Act, see Civil Code § 250.5. 


