#72 12/7/74

Memorandum 75-4
Subject: Study 72 - Liquidated Damages

Attached to this memorandum is e staff draft of the Recommendation
Relating to Ligquidated Demages incorporating the decisions made at the
November meeting. Attached as Exhibit I is a letter from Richard Agay
commenting on the materials on ligquidated damages considered at the last
meeting. Basically, Mr. Agay would seem to agree with the decisions
made at the Hovember meetlng with the probable exception that he would
prefer retaining the earnest money deposit provision and providing a
higher level of automatically valid liguidated demages in real property
sales contracts.

The reccmmendation as redrafied retains the approach of the first
recommendation; the need for uphelding liquidated dameges provisions un-
less they are shown to be unressonable in light of the circumstances exe
isting at the time of contracting iz emphasized. The new material concern-
ing adhesion and consumer contracte is treated zg an exceptiop to this
general approach.

The staff was directed to determine whether subdivision {e) of Sec-
tion 3320 in the original recommendation (providing an exception to the
earnest money provisions in the case of installment land contracts) should
be retained. The staff has concluded that, since the reason for the excep-
tion was to prevent payments under such contracts from being automatically
valid ligquidated damages under the provisions of subdivisions {b) and (c),
the substance of subdivision (e} is no longer needed. Under both the

original and redrafted recommendation, liguidated deameges in instaliment



land contracts would be left to other provisions. The only remaining
question is whether Sectlon 3320 in the redrafted recommendation (requir-
ing liguidated damages provisions in contracts for the sale of real
property to be separately sigred or initialed by both parties) does or
should apply to lnstaliment land contracts. The staff can see no reason
why this reguirement should not be applied to such contracts since its
purpose is to give the parties noctice of the clause; hence, the exception

should not be retained.

Respectfully submitted,

Sten G. Ulrich
Iegal Counsel
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Memo 75~k EXHIBIT I

RICHARD D AGCAY
CRESTYIEW 7-3595 ATTORNEY AT LAY
TREMoNT 9-1791 1900 AVENUE OF THE STARS - SUITE 800
LOS ANGELES, CALIFORNIA 90067

IN REPLY PLEASE REFER TO:

RDA - Legislation
Novembker 20, 1974

California law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Liquidated Damages

Dear Mr. DeMoully:

I have read the October 28, 1974 Memorandum 74-63 and
the supplement thereto. I have further read the November 8, 1974
letter from Ronald P. Denitz.

In amplification of the statements made in my May 2,
1973 letter (Exhibit XVII to the June 25, 1973 Memorandum 73-47)
and my May 2, 1974 letter, I offer the following additional comments:

A. Mr. Denitz' point number one obviously is in total
accord with the views I have previocusly expressed.

Notwithstanding the cries of potential injustice by reason of
form contracts, I do not believe that any of the 25+ letters as
exhibits to the June, 1973 Memcrandum strenuously assert that
Sections 1670 and 1671 now make available a meaningful remedy to
the seller of real estate and especially to the seller of resi-
dential real estate.

"B. Similarly, with respect to item 5 of Mr. Denitz'
letter, I again agree, and in this instance 1

sugdest the only means of resolving the question of percentages
is for the commission itself to take an honest look at whether
any member thereof would satisfy himself with the receipt of merely
five percent of the sale price of residential real estate in
exchange for the default by the buyer. 1 again note, that especially
in the area of low priced sales of real estate, the seller is
economically unable to employ the necessary experts to show the drop
in valuation and the personal inconvenience involved in residentlal
sales is as difficult to determine as damages in s personal
injury action but unfortunately, not allowable to the same extent
a8 in a personal injury action.
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C. Likewise, I agree with the position taken in
Mr. Denitz’® point number three. To shift the
burden of proving the reasonableness of the provision makes the
legislation totally meaningless, since that is the position which
we are presently in.

D. Likewise, I agree with, the suggestion that the
provisions, with respect to the late payment charges,
be eliminated so as to eliminate much of the thrust of the oppo-
sition to the proposed legislation. The problem of late payment
charge is totally different from the general area of contractual
provisions for liquidated damages and especially different from
the problem of the seller of real eatate.

Perhaps there is an area for abuse which would be
created by legislation similar to.that initially proposed for the
ligquidated damages and the presumption c¢f validity in real estate
sales contracts. But that potential must, it seems, be measured
against the actual existing abuse which permits virtually every
buyer to default on his contract .and nonetheless obtain full
refund of his money without the geller's having any meaningful
recourse. Only those sellers sc wealthy that they can afford to
engage in the type of litigation necessary to prove damages under
existing laws can aveid the losses from such defaults. The failure
to change the law, therefore, socially results in a continued
detriment to the vast middle class and even lower middle class who
are in the position of selling real estate or entering into
contracts, with the vast majority of those benefiting from the
existing law being those who intentially breach their obligatiocns
or those who are so wealthy that they can afford the litigation
under existing laws.

In examining the cries of anguish from consumer groups
and from the poverty law clinics, it seems essent1a1 to simul-
taneously consider the foreuoing.

. For myself, my advice to any seller of real estate is
that his contract of sale, no matter what teeth are inserted into
.it, amounts to nothing more than an option for the buyer to tie
up his property. He certainly shouldn't assume that any detriment
incurred by relying upon the completion of that contract will ever
be recovered from the buyer should the buyer default,

- Finally, let me just again note that creation of a law
which makes the deposit (be it made or only promised to be made)
the measure of damages would bring the law of the State of
California to the place where most persons, other than lawyers, agsume
it to be and that is that in the event of a defsult in the purchage
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of real estate, the buyer forfeits his deposit and can walk
away without further responsibility. Within the reasonable
restraints proposed for the liquidated damages legislation, I
cannot see why the commission or the legislature would not want
to recognize and legalize the expectations of most Californians.

Sihpef ly yolirs,

RDA : jm



RECOMMENDATION
INTRODUCTION

Existing California law permits the parties to a contract, in
some circumstances, to agree on the amount or the manner of
computation of damages recoverable for breach.! Two
requirements must be satisfied. Sections 1670 and 1671 of the
Civil Code ? permit the enforcement of a liguidated damages
provision only where the actual damages “would be
impracticable or extremely difficult to fix.” In addition, the
courts have developed a second requirement that the provision
must reflect a “reasonable endeavor” to estimate actual
damages.® The judicial decisions interpreting and applying
these requirements, however, provide inadeguate guidance to
contracting parties and severely limit the use of liquidated

ages provisions.* Unlike the Civil Code sections which
reflect a traditional hostility to liquidated damages provisions,
recently enacted statutes such as Section 2718 of the
Commercial Code ®* encourage the use of such provisions.®

' For a discussion of the varying forms a hqmdated damuges clause may take, see
hackground study, Sweet, Liguidated Damages in California,

60 Cal. L. REV. B4 {mzmhgr_gy%ge_l&%_!m.mhﬂnmmnds_tuﬁ”}.
: Secnogs 1670 and 1671, which were enact: 2 and have not since been amended,
read:

1670. Ewvery contract by which the amount of damage to be paid, or other
compensation to be made, for a breach of an obligation, is determined in anticipa-
tion thereof, is to that extent void, except as expressly provided in the next
sectioh.
© 1671, The parties to a contract may agree therein upon an amount which shall
be presumed to he the smount of damsge sustained by 2 breach thereof, when,
from the nature of the case, it would be impracticable or extremely difficalt to
fix the actual dumage,

3 MeCarthy v. Tally, 45 Cal 2d 577, 584, 297 P.2d 951, 985 {1936); Better Foods Mkis,, Inc.
R w. American Dist. Tel. Co., 40 Cad 2d 179, 187, 253 P.2d 10, 15 (1953). See also Garrett
v, Coast & S. Fed. Sav. & Loun Ass'n, 9 Cal.2d 731, 511 P.2d 1197, 108 Cal. Bptr. 845
{1973}, Clermont v. Secured Investment Corp., 25 Cal. App.3d 766, 102 Ca' Rptr,
340 (1972).
4 See background study,
3 The pertinert portion of Section 2718 provides:

2718. t1) Damages for breach by either party may be liguidated in the agree-
ment but only at an amount which is reasonable in the light of the anticipated
or actual harm cased by the breach, the difficulties of proof of loss, and the
incotvenience or nonfeasibi!v'ty of gtherwise ubmimng an adequate remedy. A
term fixing unreascnably large hgquiduted damages is void as & penalty.

*For pmwsmm duthorumg hqu:ddteu c}dmdgec in marketing .ontmcts see CORP,
, E- i .

ment charges, .
sales finanee act): FIN. E.ODE §§ 14852 (credit unions), 18667 (a) {..'i‘ uned 18934 {in-
dustrial loan cotmpaities), 22483 [personal property brokers). See alse Govr, ConE
4§ 54348 {services of locai ugency enterprise); PUe. Res. Cope § 6224 {failure to pay
State Lands Uommission); STS. & Hwys, CoDE § 6442 (lmprovement Act of 1911,

repr;mle.:

it OAL, L. _
RevisioN Gmwd
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1229 (197%)

Bus. ¢ Feor.
Cope. § 102425
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A liquidated damages provision may serve useful and
legitimate functions.” A party o a contract may seek to control
his risk exposure for hiz own bdreach by use of a liguidated
damages provision. Such control is especially important if he is
engaged in a high risk enterprise. A party also may desire to
specify the damages for his own breach because he is unwilling
to rely on the judicial process te determine the amount of
damages. He may, for example, be fearful that the court will not
give sufficient consideration to legitimate excuses for
nonperformance, that the court may be unduly sympathetic to
the claim of the opposing party that all his losses should be paid
by the breaching party, or that the court may manifest
prejudice against contract breach to the extent of assessing
damages on a punitive basis,

A nonbreaching party may use *a liguidated damages
provision because on occasion a breach will cause damage, but
the amount of the damage cannot be proved under damage
rules normally used in a judicial proceeding. He may fear that,
without an enforceable provision liquidating the damages, the
other party will lack incentive to perform since any damages he
causes will not be sufficiently provable to be collected. There is
also a danger that, without a liquidated damages provision, the
breaching party may recover the full contract price because the
losses are not provable.

Liguidated damages provisions may also be used to improve
upon what the parties believe to be a deficiency in the litigation
process—the cost and difficulty of judicially proving damages.
Through a liquidated damages provision, the parties attempt by
contract to settle the amount of damages involved and thus
improve the normal rules of damages. Also, when the provision
is phrased in such a way as to indicate that the breaching party
will pay a specified amount if a particular breach occurs,
troublesome problems invelved in proving causation and
foreseeability may be avoided. Finally, the parties may feel that,
if they truly agree on damages in advance, it is unlikely that
either will later dispute the amount of damages recoverable as
a result of breach.

Use of liguidated damages provisions in appropriate cases also
may improve judicial administration. Enforcement of
liquidated damages provisions will encourage greater use of
such provisions, will result in fewer breaches, fewer law suits,

Far provisions authetizing liquidated damages it certain public construction con-
tracts, see Govr CoDk §§ 14376, 53068.85; 518, & Hwys. Cobpg §§ 5854.5, i0503.1,
? The following discussion draws heavily upon the background study. ”



and fewer or easier trials, and in many cases wiil provide as just
a result as ¢ court trial.

While liquidated dainages provisions may serve these and
pther useful and legitimate functions, there zre dangers
inherent in their use. There is the risk that a liquidated damages
provision will be used oppressively by a party able to dictate the
terms of an agreement. And there is the risk that such a-
brovision may be used unfaily against a party who does not
fully appreciate the effect of the provision. “this is fre -

q_u.en-ﬂj Yhe zease where Ddongumers aré. 'Emfafb"é‘d.

The Commission believes that the use of liquidated damages
provisions is beneficial «nd should be enconraged, subject to
limitations to protect against the oppressive use of such
provisions, cﬁp@m‘&f{g in Censumer cases Sed whee

the parties have subs"fan‘H:{l/L, urequal bsr-
gafn:}g '.Fw.:er'.

RECOMMENDATIONS

Having concluded that the existing law does not permit the
use of a liquidated damages provision in many cases where it
would serve a useful and legitimate function, the Commission
makes the following recomimendations.

General Principles Governing Liquidated Damages

Sections 1670 and 1671 of the Civil Code should be replaced
by a statute that applies to liquidated damages provisions in
contracts generally {absent a specific statute that applies to the
particular type of contract) and that implements the following
basic principles:

(1) A contractual stipulation of damages should be valid
unless found to be unreasonable. This rule would reverse the
basic disapproval of such provisions expressed in Sections 1670
and 167! and in the judicial decisions but would stil} enable
courts to invalidate such provisions in situations where they are
oppressive.

(2) Reasonableness should be judged in light of the
circumstances confronting the parties at the time of the making
of the contract and not by the judgment of hindsight. To permit
consideration of the darnages actually suffered would defeat
one of the purposes of liquidated damages, which is to avoid

. litigation of the amount of actuai darages.

3) party seeking to invalidate a liquidated damages
provision should have the burden of pleading and proving that
it is unreasonable. If the party seeking to rely on the provision
were required to prove its reasonableness, he would lose one of
the significant benefits of the use of a liguidated damages

ki



provision, which is to umplify any litigation that may arise out

of a breach of the conftract.

{4} In cases where Lhe varity seeking to in-
validate the Llguidetad damegee provision shows
thet the contrect 18 a consumer contrac’ {made
for perscnal, family. or household purposes) or
wag made when he was in a substantislly inferior
bergeiniog position, the party sseeking to enforce
ihe provigion should beer the burden of proving
reasonablenszs.  This weuld protect the weaker
and lexs srperiencsd parties.

Hea: Property Leases

The concurrent resolution directing the Law Revision
Commission to study liguidated damages referred specifically
to the use of liguidated damages provisions in real property
leases.® The Commission has concluded that no special rules
applicable to real property lcases are necessary; the general
rules recommended above will deal adeguately with any
liquidated damages problems in connecton with such leases.

Land Purchase Contracts
The partiesto a contracﬁm property may desire

to include in the contract a provision liquidating the damages
if the purchaser fails to compilete the purchase. In some cases,
the parties may agree that an “earnest money” deposit
constitutes liquidated damages if the purchaser fails to
complete the sale. The validity of such provisions under existing
law is uncertain ?

The Conmisaion reconmends the adoption of a
provision recognizing liquidsted dammges slauses
in contracis for the zale of real property. A

"liquidated dameges provizlon in such contracts,
enforneable by 2ither the buyer or the seller,
should be valid only if the provision satisfles
the general wequirements for validity of a ligui-
dated dumagee provision outlined above and is
separately signed or initialed by each party to
the contract, This requirement wili alert the

® See Cal. Stats. 1972, Res. Ch. 22 at 3225 [directing the Commission to study whether
“the faw relating to liquidated damages in contracts and, particularly, in leases,

should be revised™).

E-F'or +he sale of )

* See background study , 1 Cak. L. Revisiodd Corm'ay KepPolTs

1229, iada-iadT{ar3y,



parties to the faci that the ilguidated demages
clauge iz included in the sontrset, 0 )

10. The Commission’e =2oommendatior would generally
conform Lo axisting practice. The 3tandard R=al
Estete Purchese Contract and Receipt for Depositi,
approved in form only for use in "simpls trens-
actlona” by the (alifornis Res) Bstaie Essocia-
tion and the State Bar of California, contains
the followirz provision:

7. If Buver fails to nompleie gaid
purchase ag herain provided by resscon of any
default of Buyer, Seller ghell be released
from his obligation to sell the property to
Buyer and may preocead ageinst Buyer upon any
claim or remedy which he may have in law or
equity: provided, however, ithat by placing
their initials here { ) ( }, Buyer and

Buyer  Seller

Seller agrees that it would be impractical or
axtremely difficult to fix sctual damages in
case of Buyer's default, that the amount of the
deposit is & reascnable eatimate of the damages,
and that Seller retain the deposit as his agle
right to demages.



PROPOSED LEGISLATION

The Ceoomisgion's recommendation would be effsstuated by enactment

of the followlug meagure:

An act to amend Sectlionsz 1951.5 and 3358 of, 10 add Sections 3319

and 3320 to, and 1o repeal Sectiony 1670 and 1671 of, ihe

Civil Code, and to amend Sections 14376 and 53069.85 of the

Government Code, relating to liguidated damages,

The people of the State of Californis do enact ax follows:

Civil Code § 1670 (repealed)

Section 1. Section 1670 of tha Civil Code is repealed,

16570 Every contract by whieh the amount of damage
o be paid; or other compensation to be made; for a breaeh
of an obligation; is determined in anticipation thercof s to
that extent veid; exeept as expresly provided i the next
seetion:

Comment. Sections 1670 and 167! are superseded by Section
3319, '

Civil Code § 1671 (repealsd)

SEC. 2. Section 1671 of the Civil Code is repealed.
1671 Fhe partes to # contraet may agree thereht upon
an arpount whieh chall be presumed to be the amount of
demage sustained by a bresch thereof; when; from the
nature of the ease; it would be impractieable or extremely
diffienlt to Bx the actunl damuge:

Comment. Sections 1670 end 1671 are superseded by
BSection 3319.

Civil Code § 1951.5 {amended)

Sgc. 3. Section 1951.5 of the Civil Code is amended to
read:

1951.5. Beetens 1670 and 167+ Section 3319, relating to
liquidated damages, apply applies to 2 lease of real
property.

Comment. Sections 1670 and 1671 are superseded by Section -
3319,



Civil Code § 3319 (added)

Sec. 4, Section 3319 is added to the Civil Code, to read:

3319. (a) Except as otherwise provided by statute, a provision in a
contract liquidating the damages for breach of the contract is wvalid unless
the party seeking to invalidate the provision establishes that it was un-
reasonable under the circumstances existing at the time the contract was
made.

(b) Where the party seecking to invalidate the provision establishes
that he was in a substantially infericr bargaining position at the time
the contract was made or that the contract is primarily for his personal,
family, or household purposes, the provisicn is invalid unless the party
seeking to enforce the provision establishes that it was reasonable under

the circumstances existing at the time the contract was made,.

Comment. Section 3319 provides that a liguidated dameges provision
in a contract is valid if it is reasonable and places tke burden of proof
generally on the person seeking to invalidate the provision. It thus re-
flects a policy that favors the use of ligquidated damages provisions, re-
versing the restrictive policy of former Sections 1670 and 1671. However,
in consumer cases and in cases where the parties are in unequal bargaining
positions, Section 3319 shifts the burden of proof to the party seeking to
enforce the liguidatsd damages provision.

Section 3319 limits the circumstances that may be taken into account
in the determination of reasonableness to those in existence "at the time

of the making of the contract.” Accordingly, the amount of damages actually
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suffered aus ne besring on the validity of the ligudated
darnages nrovision, T'} : whf‘m:‘ of the provizion depends apon
it ressorabloness o e hne D centruct was made. To permit
consideration of the camages actually suffered would defeat
one of the logidrate purpies of the olause, whweh 7 (o avoid
hitigaiion on the f.%i"ifﬁ;-’.ﬁ,(’.a issae. Dontrast Cowm. Uobe § 2718,

farmer Soction 16, perm it hguidated darmages orly where
the actual L‘Lmumt ufuL,H e impracticable or extremely
difficall 1o fun” This ambizuons dnitetion failed (o provide

uited the use

Isu‘u ﬂu{&_"m darnages pmais%ons. In aduition the courts
le‘feaﬂ;; God seeead raghirentiest vs.::fin::*-. tions 1670 imd
E.ﬁ?l_-rh.e orovision st ratlocet a Creasonehie eriduwof to
£ :;i'ilmh' the wrepable damogss Soo JJ:‘ arthv v, Tably, A6
€l 20 BT 384,‘:’975 wel B35, 99!" gl&h i Hotior Foods "«fr’ts Inc
v, American Fxer Tol Col A 5 E(i 1TGOIST, 83 It 10, 1B
F1953).

pm{ium e to the centracting p:n"i,ivs and unduly Ly

Sectien 3319 does not lmit the use of liquidated
damages provisions to cases where darnages would be difficult
to fix or where the amount selected by the parties reflects a
reasonable effort to estimate the probable amount of actual
darnages. Instead, the parties are given considerable leeway to
determine damagﬂs for breach. A/ the circunistunces existing
at the time of the making of the conbract are cgmirjered,
including RN : the relativnship the damages
pmwdﬁd bear tn the range of harm that reasonably could be
anticipated at the time of the makmg of the contract, Chher
velevant censiderations in the determination whether the
amount of hqmdatﬂd darnsges is so h1bn or so low s to be
unresnsonable include but are 1ot Emited to such matkiers as the
relative eguality of the bargaining power of the parties, the
anticipation of the parties iba pr oof of actual fidl’i’]i‘tg}fﬁ wouid
be costly or i:‘:-::on\, i ' ' R I

and whether the
hqmd&teﬁ. damages provisinn is included in a form contract,

this connection, it chould be noted also thas nuthing in Section
3319 affects the pownr of s court to modi{y or nullify terms in
a contract of a.!’"h{lbi@ﬁ Zon discussion in 1 B WITKIN, SUMMARY
or CaiiFoRNIA LAW Contfracss § 13 ab 55-36 (8th ed. 1973).

Subdivialon {al {rplepents she jollcy favoring
liguldated demages provisions by placing on the party
geeking Lo avoid the provasion the burden of proving
that the provision wes unreasonsble when the contract
waa made. However, where the party sesking to aveld
the provizion mekes an initiazl shewing that he was
in & avbatantislly inferior mresining position or
that the contract iz "primerily for hils perscnal,
family, or housshold purposes,” aubdivision (&) makes
cl=ar that the burden of proof ghilte to the party
sexking te enforce the liguidated damages provizion.
The "primarily for his perzonzl, fTamily, or houge-
hold purposes” stenderd iz taken frow the Unroh Act

K
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:BLLS. ¢ "Pﬁ'ﬂF.

Qobe § 02425

(cer’hi " rﬂéi
estate lms))

¥hich governs retell inatallment sales, Bee Jivil
Code § 1300 i snould be noted Lhet, whare the
e pupid the provision is the Do
congumer party to s congueer conteact or is the
supericr party iv the cass of Jigpersts barzaining
positiong, ne may nol tale advaniaze of the burdens
shiifting provision,

The introduciory olanse of subdivision (@) makes clear that
the seotiers  does not alfect the statutes that govern
Lguidation of dmages for breach of certaiu tvpes of contracts.
o, Cow. Cone $2718 Fer late payvment charge provisions,
see, e, fetvin o §§ 18058 (et antallment sales),
NI L 2982 (putornobile sales fnanee); FIN. CODE
§£ 14852 {evedit unions), WEAT (a) (3} and 18834 {industrial lean
companies’, 22480 (persona! property brokerst; Govr. Cobg
§ 54348 (services of focu! cgency enterprisel. These other
statutes—not Saction 3314—govern the sffuations to which they
apply. Of course, where there are exceptions to the coverage of
some provision governing liquidated damages in certain types
of contracts, Section 3319 does appiy. £g, FIN. CODE §§ 18649
and 18669.2 (exceptions to Section 18667), 22053 (exception to

Section 22480). Government Code Sections 14376
{requiring state public works contract to contain a charge for
late completion) and 33064.85 (allowing cities, counties, and
districts to_includegdcharge for late completion) fanmmil

remain unaffected by Section 3319,

Instead of promising to pay & fixed sum as liquidated damages
in case of a breach, a party to 4 contract may provide a deposit
as securtty for the performance of his contractual obligations, to
be farfeited in case of a breach. If the parties intend that the
deposit be ligquidated damages for breach of a contractual
obligation, the guestion whether the deposit may be retained in
case of breach is determined just as if the amount deposited

were promised instead of deposited, and the standard provided
in Section 3314 controls this determination. *
S8 On the other hand, the deposit may be nothing more than
a fund to secure the payment of actual damages if any are
recovered; and, in such case, the deposit is not considered as
hiquidated damages. See Crvit, Copr § 19505 {payment or
deposit to seeure performance of rental agreement). Compare
CrviL, Coor § 19515 (higuidation of damages authorized in real
property lesse}. Section 32L9 slso controla the
determination of ihe validity of a liquidated

damages provigion in a contract for the sale of

real property. Liguideted damages provisgions in

such contracts may be enforcad by either the buyer

or the geller, Ses also Section 3320 {requiring

such provisions to be signed or initialed by

both parties).



Civil Code § 3320 (added)

Sec. 5. Section 3320 is added to the Civil Code, to read:

3320. A provision in a conbract Tor the sale of real property liqui-
dating the damages where a party fails to satisfy his obligation to pur-
chase or sell Lhe property is valid only if the provision is separately

signed or initialed by each party and is valid under Section 3319,

Comment. Section 3320 is new. It recognizes that the parties to a
contract to sell real property may provide for liquidated damages for 2ither
party's failure to satisfy his obligation. Under former law, the validity
of such provisions was uncertain. See California Law Revision Commission,

Recommendation Relating to Liquidated Damages (January 1975). Where a ligui-

dated damages provision in a contract for the sale of real property is
separately signed or initialed as required by Section 3320 and satisfies
the requirements of Section 3319, the limitations of Sections 3306 and 3307

do not apply.

Civil Code § 3358 (amended)

Sec, 6. Section 3358 of the Civil Code is amended to read:

3358. Netwishsterding-the-previgsiens-ef-this-Chepiars Except as other-

wige provided by statute, no person can recover a greater amount in damages

for the breach of an obligation than he could have gained by the full pere
formance thereof on both sides «-exeepi-ia-the-eases-gpeeifiod-in-the-Ax-
ticies-en-Exemplary-Pameges-ard-Penal-Damages;-a8d-48-8eeiiens-33195-33304

ard-3340 .

Comment. Section 3358 is amended to replace the former listing of
specific provisions with a general reference to statutes that constitute
an exception to the rule stated. The former listing of specific provi-

sicns was incomplete,

-10-
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Governmeni Code § iho7g L aETide d

e - '- [ FE=E o
Sec. 7. Section N376 of the Government Code is

amended Lo resde

-1

14376, Every conliver <hail conizin g provision in
regard to the time when the whole or any specitied
portion of the work conternpluted shall be corupleted,
and shall provide that for &b duy completion is delayed
bevond the sperilied time, the contractar shall forfeit and
pay to the state a specified sian of money, to be deducted
fram wny paviments dus or to become due to the
contractor. A contract for a road project may also provide
for the payment of extra compensation to the contractor,
4s a bonus for eompletion prior to the specified time, such
provision, if used, to be included in the specifications and
to clearly set forth the basiv for such pavment. Section
J318 of the Civil Code docs not applv to contract
provisions under this section.

Comment, The lagt sentence iz .added to Section
il376 to make clear thet the enactment of Civil Code
Section 3319 hae no effact on WA contract provisions
under Section 14375, |

Govermnment Code § 53069.85 {. men&e:‘i}

Sec. 8. Section 53069.75 of the Government Code

is amended to resd:

53069.85. The legislative body of a city, county or
district may include or cause to be included in contracts
for public projects a provision establishing the time
within which the whole or any specified portion of the
work contemplated shall be completed. The legislative
body may provide that for cach day completion is
delayed beyond the specified Hime, the contractor shall
forfeit and pay to such agency involved a specified sum
of money, to be deducted from any pavments due or to
become due to the contractor. A contract for such a
project may also provide for the payment of extra
compensation to the contractor, as a bonus for
completion prior to the specified time. Such provisions,
if used, shall be included in the specifications upon which
bids are received, which specifications shall clearly set
forth the provisions. Section 3319 of the Civil Code does
not apply to contract provisions under this section.

Copment,, The lagt sentence ip added to Section
53069.55 Lo meke clesr that {he enactment of Civil
Code Section 3319 has no effect on contract provisions
under Sectismn 53069,.8%,



