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Memorandum 75-2 

Subject: Study 63.50 - Admissibility of Business Records 

Attached to this memorandum is a revised staff draft of the Recommenda­

tion relating to Admissibility of Copies of Business Records in Evidence 

incprporating the decisions made at the November meeting. 

The proposed legislation has been renumbered as Sections 1562.5, 1562.6, 

and 1562.7. Section 1562.5 basically incorporates the section as previously 

proposed. This includes Section 1562.5(d) which requires the adverse party 

to serve on the party seeking to introduce the business records, a written 

demand that the requirements of Section 1271 be satisfied, together with an 

affidavit stating that he has good reason to believe that the business records 

served on him do not sstisfY the requirements for admissibility of Section 

1271 and setting forth the precise facts on which this belief is based. The 

intent of this provision is to place the burden on the adverse party to state 

specific facts upon which he bases his belief that the records do not satisfY 

the requirements for admissibility of Section 1271. This will tend to ensure 

that the adverse party will not make such a demand automatically and without 

just cause, thus extinguishing the efficacy of subdivision (c). As indicated 

in previous Commission discussion, this may require that the adverse party 

investigate a situation in which he lacks knowledge of the facts sought to be 

proved. 

Scction 1562.6 is added to provide a means by which the court can protect 

against unjustified deJTE.nds under Section l562. 5( d). It is patterned on the 
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sanction in Code of Civil Procedure Section 2034(c) which provides that 

where a party has made a request for admission of the genuineness of any 

document or the truth of any matters of fact pursuant to Code of Civil Pro­

cedure Section 2033, and the party served with the request serves a sworn 

denial thereof, the party who has served the request may, after proving the 

genuineness of such documents or the truth of such matters of fact, apply 

to the court for an order requiring the other party to pay him the reasonable 

expenses incupred in making his proof, including reasonable attorney's fees. 

Section 2034(c) provides that, if the court finds that there were no good 

reasons for the denial, and that the admissions sought vere of sub8tantial 

importance, the court shall order the expenses paid. Proposed Evidence Code 

Section 1562.6 gives the court discretion to order payment of the expenses 

of obtaining the testimony of the custodian or other qualified witness, 

including reasonable attorney's fee~upon a finding that the party serving 

the affidavit did not have substantial justification for believing that the 

business records sought to be admitted did not satisfy the requirements for 

admissibility of Section 1271. 

Section 1562.7 is added to make clear that copies of business records 

admitted into evidence under the procedure specified in Section 1562.5 do 

not constitute conclusive evidence of the facts sought to be proved. The 

opposing party maintains the right to offer evidence to disprove any act, 

condition, or event recorded. 

Also attached hereto are copies of the statutes of two states which 

have dealt with the problems presented herein in somewhat different manners. 

The New York statute, New York Civil practice Law and Rules Section 4S18(c) 

(1963), adopted in 1970, (Exhibit I), makes records prima facie evidence of 

the facts contained therein when accompanied by a certification or authenti­

cation by the head of the hospital, library, department or bureau of a 
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municipal corporation or of the state or by an employee delegated for that 

purpose. The statute is limited, however, to hospital records, books, papers 

and other things of a library, department or bureau of a municipal corpora-

tion or of the state, by an employee delegated for that purpose. It should 

be noted that, under Evidence Code Section 1280, California has already 

eliminated the requirement of testimony by a public employee as to official 

records and reports. The Comment, upon adoption of Section 1280, states as 

follows: 

Section 1271 requires a witness to testify as to the ideotity of the 
record and its mode of preparation in every instance. In contrast, 
Section 1280, as does existing law, permits the court to admit an 
official record or report without necessarily requiring a witness 
to testify as to its identity and mode of preparation if the court 
takes judicial notice or if sufficient independent evidence shows 
that the record or report was prepared in such a manner as to as­
sure its trustworthiness. 

As previously noted, and as pointed out in the recommendation appended hereto, 

some attorneys interpreted Sections 1560-1566, when tbeyapplied only to 

hospitals, as providing an exception to Section 1271. Itc is the conclUSion 

of the staff that these sections were not so intended and do not create such 

an exception. 

The Texas statute as amended in 1969, Texas Civil Statutes, Article 

3737e (1926)(Exhibit II), provides for admission into evidence of business 

records upon the affidavit of the entrant, custodian, or other qualified 

witness as to the matters required to be shown by that state's business records 

exception to the hearsay rule. The staff has concluded that adopting the 

Texas solution is undesirable since it places the burden upon the adverse 

party to subpoena the custodian-affiant in order to exercise his right of 

cross-examination. Texas does, in Article 3737e, Section 5, provide for the 

filing of the records along with the affidavit with the clerk of the court 



for inclusion with the papers in the cause, and for notification of the 

opposing party of such filing. The adverse party then has an opportunity 

to inspect or copy the records if desired. It is submitted that this places 

an additional burden and expense on the adverse party and that the party 

seeking to have the records admitted into evidence should have the duty of 

providing copies of the records as provided in the proposed statute. It 

might be helpful, however, to require the affidavit of the custodian or 

other qualified witness to be filed with the other court papers. This 

question remains for Commission consideration. 

-~ 

Respectfully submitted, 

Jo Anne Friedenthal 
Legal Counsel 



MemOI'llndum 75-2 

EXHIBIT I 

Rule 4518. nusill"'s records 
(0) GeneraUy. Any writing or r.,wrd, ",he' I hI''' ill :;". COl'm 0' 

an cnllY in a book or oth~·rwi.":l'. madl' as a nwmonwt!Hm Ot" ,.c~ 
ord of anr ad, transatlioll, OCtlll'i'~ntc or ('\'t·Ht • .shaH be a(hni~::;i 
hie- in evidence in proof of that act, trallf'.atiion. ftlTm'l'CIIC{~ or 
enmt, if the jurlge tinds that it was maue iu thl: n'l~ular <:(.lUl'St 

of any business and that it was the regular c.,urs" of such buoi­
ness to make it~ at the time of the act, tran.saciiol1 t OC('Ul'renef-~ 01 

event. or within a l'easonablc time thereafll'r. All oth"r circum­
stances of the making of th" mf'morandum or l'Ol'01'<I, induJinl( 
lack of personal knowledge by' the maker, may be pro\'cd to 
affect its weight, but th"y shall not aff,,,,t iL, a<imi"jIJility. Th(, 
term business includes a busilWSS. pl'oies,ion, ew('upation lind 
calling of every kind. 

(b) Hospital bills. A hospital bill is udmi:;silJl,> in ('\'idenc,' 
under this rule and is prima facie evidenc" of the fads ('ontain<-rl. 
provided it bears a certification by the head of lb., ho'pita\ or by 
a responsible employee in the ""ntron..,.-, ,," .""-Hunting omee 
that the bill is correct, that each of tile itt'ms was l1l'('€sslll'ily 
supplied and that the amount charged is reasonable. Thi~ sub· 
division shall not apply to any p"lt'{'cding in a surrogate's court 
nor in an~ action instituted by or on b"halJ of a hospital t.o !',-­
cover payment for accommodations 01' supplies furnished fJr 1'or 
services rendered by or in sueb hospital, except that in a l"")t.""l­
ing pursuant to section one hundred eighty-nine uf the Ii"" law 
to determine the validity and extent of the lien of a hospit"l. suth 
certified hospital bills are prima facie evidence oftl,.. fact of 
services and of the reasonabl('ness of any charges which do not 
exceed the comparable charges made by the hospital il~ the care 
of workmen's compensation ~atients_ 



• 

&ule ~18. B1uiDeu ncorda 
[Se< maiK ,'olumt fa.'ex' of (a) fJfIIi (b)] 

(c) <hiler recorda, All record., wriUngs and <IIlhor lhings relemtd 
to '" ..... "0IU1 2306 anI! 2307 are admiasible in evidence under Ibio ... Ie 
and .rv "rima facie evidence of the faeta cOlilained, prov~d tbey bear 
,a .. ,rtifi,.lion or authenli .. tio. by the head of tile hoepdal, library, 
Ido,,,,,!,, .... t or bureau of • municipal corporation or of .the atat., or by 
an emploYee delegated for Ihat purpose. 
'.A. am.....i.d Jud.Conf.l970 Propo •• l No. 2, .ft. Sept. 1, 1970. 

~ubd .• ,., added Jod.Collf.lll7O Pro· 
IPOINtl:otfl 2, eff. Sfl'Pt. 1, 1970. 

BajlplPlealary Praelfce CoIuIeaialf 
Sf! Jo.ep1 M, MeLa,AlirI 

1170 
Thill HCtIOD, lhe bairiD ... recordl ltltute. ",,.t ... eKceptloA to 

tb. ....nay rule for """,rdo wIllob I .. bpt In til. -"'r __ '" 
__ While tile he .... , ""j..,tI08 I. tInu bomllotl, thl .. _ 
• probJem of Quthutication, a llroblem reeocaiHd· l1li the proYlliaa 
I •• abell.I.1oa (al lIIat tb. jud,. mllOt flad. u • p"'_'" Q __ 
of bet, thet the record "wu made I. the ...... Ia. __ of &II¥ 
buoll>e •• Bud thot it .. u the ..... 1 •• ..,,_ of .uch buta.. to _. 
Jt. .. 

Whe .. bOlPita) record. ar. 1 .... I.ed C.ld MID' oth •• .-rda _. 
taloO<! hr ", .. mm •• tal _.-ct. CPLR 2800, 230T), til. p_ by 
been to .u.bpoena these recorda; and cop1ea tbe,,",f an thn prneDtecl 
u.t lnul-in • .I~II~ en"eloJ~. Wbere il the IntheuticotiDI' tel· 
limo.,.? Where i8 the proof that these record. are Jecitlmate hwdDees 
leenord.? 

Following thtl hlueprint of IIubdlvl.ion (b), the Jacliclal CODference, 
in uno, j)1II~'hdp'l CI'IIR 4.1)18 tD in_rt- a new sllbdiviaion (e) which 
provide. thlt aU rl'conll!l l"derred to in CPLR 2306 .ad 22O'Z' aN 
"primft 'acie e"itJellN> of tllt~ facta oontaiDed" therein, Pl'9vided tbe,. 
blf'ar tbe Dpprupriate ('ertifictltion ur auUlenUeation. Tht. dillPeDIIH 
the plaintiff from the rcquirl'D1f'ot of producing aD luthenUCItiDi 
""[int.'IIlIIII, IUl(J C1L.t~ upon tilt' party who att8ek. tile recorda the aureleo 
of rp.bultin& the IlrC!mml1tion thnt the facta arc ft!i cootained in the 
Tt'("onl. 

Ir IIIhould be r{!Cognized fhat the nt'W Mubdil'illion makeR theMe rK'Ordll 
adm.illible evt'-D wbeu they hnn not ooec I"bpoenl.ed undet' CPLR 
280tJ cod 2307, but have beet! voluntaril, prodlJCed. AM. altbo'D.lb the 
.It&tute is not entiT'Cly clll"8r, uo rt'l!ls,o-n jg npP:n't'llt why th", new 
lIubdi\'ilJiOtl !l:houW riot, nteod toO tlil.llilar n'('ordMi obtQiJl{'41 from a oIIItatf!'r 
state, 
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Memorandum 75-2 

EXHIBIT II 

Art. 3737e 

Art. 3737e. Memorandum or record of act. event or condition. ab­
sence of memorandum 01 re(:onl as evidence 

Section 1, A memorandum ur rt'ford of an ,f1l't. event or condition 
.ihall, in~ofar as relevant, be compett'nl evidence of the oCClIrrenc£' of the 
Ret or event (lr Pw .3-,d~~en{'r of the C'onditior; if the judg{' l.iud.'i that: 

(a) It was made in the reguJar courP(~ of bU8ine8s; 

(t) It was the regular course of thnt lJu8inet!-j for an t!mptoyee or rep· 
resentative of aucn business with pef'!ional knowledge of such act. eVt'nl 
or condition to make !.iuch mcm'lrandUfll or record or to transmit inCor­
mation thereof t-0 be included jn sucn memorandum or record: 

(c) It was made at or near the time or the act. event or condition or 
reasonably eoon thereafter. 

Pn»of of identU)' and mode of prep;U'afion; 1ack of Jlf'1~llIjll knn\\'Iooge 

Sec. 2. The identity and mode of preparation of tl." memorandum o. 
record in accordance with the provision, of pnragrlph one II) may be 
proved by the teatimony of the entrant. custodian or other qualified wit· 
ne •• even though he may not have perBonal knowledge as to the varioue 
items or contenu of such memorandum or record. Such lack of personal 
knowledge may be shown to IItreet the weight alld credibility of the memo­
randum or record but shall not atrect it. admissibility. 

Sec. 3. Evidence to the etrect that the records of a busin.". do not 
contain any memorandum ·or rp.cord of an alleged act. event or condition 
shall be competent to prove the non·occurrence of the act or event or the 
non-existence of the condition in thai busine •• if the judge lin de that it 
Watl the regular eourae of that bURines. to make Buch memoranda or 
records of aU such acts. even to or conditions at ti" time or within rea· 
.onable time thereafter and to »reserve them. 

DUllnt;,i8 defined 

Sec. 4. "Buainese" 88 used in this Act ioclude. any and every kind 
of regular organized activity whether conducted for profit or not. Act. 
1951, 52nd Leg., p. 345, ch. 321. 

ReI:"ordN or photo ropJesj .MIdmbulJbuttr; afrldnvlti fllln~ 

See, 6. Any record or set of record,~ or photographically reproduccd 
('opies of such records, which would be admissible pursuant to the pro­
visions of Sections I threugh 4 .hall be aomi"ible in "vidence in allY 
court in this state upon lhe affidavit of th,' person who would "therwise 
provide the prerequisites of Sections 1 through 4 aho,·e. that slIch records 
attached to auch affidavit were in ract so kept as required b.v Seetions 1 
through 4 above, provided further, that Ruch recnrd or J"t'{'ord..-: along with 
.,uch affidavit ·are filed with the derk of the court fOI· indu.,ion with the 
paperB in the callse in which tht~ l"el'ord of rc{'oJ'ds art' ~ou)tht to b{~ WWfl 
ali evidence at least fourtc{'n (14) daj'~ pl'ior to thl' day ut'rHL wh;ch trial 
of ."laiu caU!'i(' commcm:(':.', and provi<led -the other P:UUI'·S to said caUKe arc 
jlivcn prompt notice by tht.! party filing samt:' of til(> filjn~ of :-;ur.h record 
or records and affidavit, which notice H.h'ali identify the name and t'm­
pJoyt'r, jf anYt of the person makins;r the nffidavit an.i i"ouC'h l·t~oI.'ord."! Rhatl 
be marie availablf-' to the cOlJm~el (01" nth('f parti('~ to thi.' 'H'[ioll I)r Ijtt~a­
tian for in,"pertion and copying'. TiH' (lxpens{' for ('op,vin~ ~;h<lU he LOrIH! 
by the party, pal,ties or peHHHls who tfto:~il'l' copjl'S and 11'lt lJ)' thf! r-arty 

[101 
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Title !i5 Art. 3737e 
or 1'<1rtLe~: who f;k;-.; th!_' lTl'ord,o; and sen"c.'! 110tice n' ~nid filing, in 
('ompliant'c , .. :itli thi:-. Ad .. !\otict' sh:dl be deemed to lM\,~ !..teen promptly 
,1(iVi'H if it ):. :·;{.'rv('d in the m;:~nHf~I' cOlltemplated by Rule '~laJ T~x.al'J Rules 
OL' Ci\'il PnH.~,t·dlll'f'. f",urh'en (14.' uu.v'! prior to commencement of trial 
in ~ajd eatj;;(,. 

Sec. 5 added by Act.~ l!h)~, 61s·~ Lf/o!', p. 1076, rh. 3&3, § 1. enlerg. eff. May 
27, 19ti:l, ,\ I!l<'fld"u by Ads J 97(l. 0;3)'(1 I.e, .. p, 276. ch, 128. § 1. eff, Aug, 
27. J973, 

nu .. ~mUal X~I.~H-l' ;lh·u.r-('I!!!' ru!m!,;;~;iWHty; 

d';;-fda\o'U; f.~~Ir.: 

Sr·c. \1. X~ray"" which are made in any .hospitaJ in the United States 
of Ameri(:,,~, wh ich arC' madt' as a rt:'guJar part of the business of that 
ho~pit&.l, which are made in aCt'ol'dancc with good r.urlioJogy techniques? 
by a person tompetf'nt to make X~raYB, whkh are mad\! under the super~ 
viAion of th,> [J"partment of Radiology of such hospital. which have 
photographed thN"O," the name an,l. if applicable. the hospital number 
.ssigned the person X-r"y~d. along with the date of euch X-ray and. if 
the person's rwme is rIOt known, then the words "Name Unknown" and the 
number as.igned ,aid person. ahall ~e admitted into evidence in the trial 
of any cause in this statc if they nre accompanied by the affidavit of the 
head of the RadiolollY Dppartment of said hospital or one of hia partners. 
which affidavit shall affirmatively stste that the conditions of this sec­
tion ,lIave been met, and if the Radiology Department has been changed, 
th.n'l<uch affidavit may be made by the person who wa~ the head ot the 
Radiology Department of said ho,pital or one ot his partnfts at the time 
.aid X-rays were made. provided Buell X-ran are accompanied by such 
affidavit and shali be filed with the clerk of the cour. lor inclusion with 
the papers in tho ca~"e in which the X-rayo are sought to be used a. 
evjden~e at leM! fourteen (14) days prior (0 the day upon ",hieh trial of 
said cause commences, and provided t.he ether pa.rtiea. to eahi cause are 
given prompt notice bt the party fili nr Harne of the filing ot such X-rays 
and affidavit, which notice .hall identify thf: name and employer, if any, 
of the pen'on making the atfidwil n'lQ wllict rJOtice shall be deemed to 
l1ave bef"n prompUy p--lve!1 if it is Sf>l'VtlQ in the manne! (:ontemplBted by 
Rule 21a, 'rcxa", Rule8 of Civil Procedure, fourteen (14) days prior to 
commenc<'ment. ,,[ trial in shid t.'" "'; t.ho clerk o{ the col: t sholl permit 
any party to said f'Ull:''' to TE~mO\'~' 'Lf' XMr;~yf, from hit: pOBseaaion for the 
purpOHP..'ol rof examination, ,rovidt"d a ft'c('.ipt ir presented t.herefor and said 
X~raYR shnlt h~ rt'turnen to the dprk of ~.aid court at lea~t seven (7) days 
prior to tll(' rl~ty I:pon which t.dr,l of said c~nlS(' commences. 
Sec. Gadded h}t' Act~~ j8G~j, G~sl Lt'~., r. 1076, eh. 353 f ~ 1, emerg. eft. May 
27, 1~6'. Aml"tHk"; by Ad.~ 197:1, 6:)rd u-Y .• p. 2~17. cb. 128, § 2, eff. Aug. 
27. J 973. 



Art. 3737e EVIDENCE Title 55 

.s~,t.'. 7. A form for tht' affidavit 01 ~w'h person a~ :-.h:.ll make ~ueh 
affit..la'dt a~ is permitlNl in Spction i) 3hm'(1 t-Ihat! hi' 3uFit.'it'nt if it f01-
]o, .. ·,s thi:-:. form, though this 1urm ."ihall not t.x: t'Xdll:.:iv(', HIHl ,HI .aHfdavH 
whk.h $ub~tanti.ully complie:-. with the provil'iiofl:-; of lhb Ad l')ha:J t"uffice, 
to-wit: 

Ko. _____ _ 

J, •• ohn Doe (Name of Plaintiff) J' IN THE 

COURT IN AND FOR 

John Roe (Name of Defendant) COU:-lTY, TEXAS 

AFFrDAVIT 
Before me, the undcrRigned 'lUthority, personally appeur<'d ___ _ 

who, being by me duly sworn, deposed as follow.: 
My name iH j I am over 21 ,),carfi of a~('. of sound 

mind, capable of making this affidavit, and per"onally acquainted with 
the facl. herein .tated: 

I am the medical record. librarian of Hospital and 
a. such I am the custodian of the records of the said ____ _ 
Hospital. Attached hereto are __ page. of records from lhe ___ _ 
HospitaL These .aid __ pages of records are kept by the ____ _ 
Hospital in the regular course of busines., and it waH the regular course 
of business in the Ho"pital for an employee or representa­
live, or a doctor permitted to practice in the department or 
division. of tbe Hospital, with personal knowledge of the 
act, event or condition recorded to make the memorandum or record or to 
transmit informlition thereof to be included in such memorandum or rec­
ord; and the memorandum or record was made at or ncar lhe time of the 
act, event or condition recorded or reasonably soon thereafter. The rec­
ord. attached hereto are exact duplicates of the original, and it is a rule 
of tbe Hospital to not permit the original. to leave the hos­
pital. 

Affiant 
SWORN TO AND SUBSCRIBED before me on the _ day of __ ~ 

19_. 

Notary Public in and for County. 
Texas 

Su_ 7 added by Act. 1969, 61.t Leg., p. 1076, ch. 353, § I, em.rg. cff. May 
27, 1969. 



#63.50 

RECOMllENDATION 

relating to 

ADllISSIBILITY OF COPIES 
OF BUSINESS IlliCORDS IN EVIDENCE 

Background 

1/3/75 

Before a business record may be admitted into evidence several 

prerequisites must be satisfied. First, as is true of any document, the 
1 record must be authenticated. Second, either the original record must 

be produced, or a copy must be shown to fall within an exception to the 
2 best evidence rule. Third, if the record is introduced for the truth 

of statements which it contains, the statements must be shown to fall 

Within one of the exceptions to the hearsay rule;3 normally this will be 

1. Evidence Code Section 1400 provides: 

1400. Authentication of a writing means (a) the intro­
duction of evidence sufficient to sustain a finding that it is 
the writing that the proponent of the evidence claims it is or 
(b) the establishment of such facts by any other means provided 
by law. 

Evidence Code Section 1401 provides: 

1401. (a) Authentication of a writing is required before 
it may be received in evidence. 

(b) Authentication of a writing is required before secondary 
evidence of its content may be received in evidence. 

Z. The best evidence is defined by Evidence Code Section 1500 as 
follows: 

1500. Except as otherwise provided by statute, no evidence 
other than the writing itself i9 admissible to prove the 
content of a writing. This section shall be known and may be 
cited as the best evidence rule. 

3. Evidence Code Section 1200 contains the definition of hearsay as 
follows: 

1200. (a) "Hearsay evidence" is evidence of a statement 
that was made other than by a witness while testifying at the 
hearing and that is offered to prove the truth of the matter 
stated. 

(b) Except as provided by law, hearsay evidence is inadmissible. 

(c) This section shall be known and may be cited as the 
hearsay rule. 
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4 the business records exception. 

The requirement of authentioation can be met by calling the cus­

todian of the record as a witness. However, in the vast majority of 

situations the cost of calling such a witneSs to trial, or of taking his 

deposition5 is wasteful and burdensome on persons whose normal duties 

are to care for such records such as custodians of hospital records, in 

light of the perfunctory nature of the testimony to be elicited. Sim­

ilarly, strict adherence to the requirements of the best evidence rule 

with raspect to businec5 re~GrCG no,mully serves little useful purpose. 

There seems little reason to demand production of an original record if 

a copy is certified by the custodian to be identical to the original. 

4. Evidence Code Section 1271 provides: 

1271. Evidence of a writing made as a record of an act, 
condition, or event is not made inadmissible by the hearsay 
rule when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of business; 

(b) The writing was made at or near the time of the act, 
condition, or event; 

(c) The custodian or other qualified witness testifies to 
its identity and the mode of its preparation; and 

(d) The source of information and method and time of 
preparation were such as to indicate its trustworthiness. 

5. In civil matters in which the custodian's residence is beyond the 
scope of a subpoena, his deposition may be taken and introduced in 
lieu of his testimony. Code Civ. Proc. ~§ 2019(b), 2020, and 
2016(d)(3). In criminal matters, Penal Code Section 1330 provides 
a procedure by which a witness, who resides within the state but 
beyond the normal distance for a subpoena, may nevertheless be 
subpoenaed if a judge finds his attendance at the examination, 
trial. or hearing is material and necessary. Penal Code Section 
1334 provides a procedure whereby a witness may be brought from 
outside the state if the court finds that he is material and neces­
sary. In addition, Penal Code Sections 1335-1345 provide a means 
of taking pretrial testimony of a material witness who is about to 
leave the state or who is too sick or infirm to attend the trial. 
Penal Code Sections 1349-1362 provide the defendant but not the 
prosecution with a method of taking a deposition of a material 
witness and having it read in evidence upon a court finding that 
the witness is unavailable within the meaning of Evidence Code 
Section 240. 
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Evidence Code Sections 1560-1566 specifically deal with copies of 
(1 

business records and provide clear exceptions to the normal require-

ments of both the rules of authentication and best evidence. These 

provisions provide a procedure for compliance with a subpoena duces 

tecum for business records in an action in which the business is 

neither a party nor the place where any cause of action is alleged to 

have arisen. The aections permit introduction into evidence of a copy 

of a subpoenaed business record when it has been sent to the court in a 

sealed envelope accompanied by the affidavit of the custodian or other 

qualified witness, pursuant to Section 1561, certifying in substance 

each of the following: 

(1) The affiant is the duly authorized custodian of the 
records or other qualified witness and has authority to certify 
the records. 

(2) The copy is a true copy of all the records described 
in the subpoena. 

(3) The records were prepared by the personnel of the 
business in the ordinary course of business at or near the 
time of the act, condition, or event. 

Evidence Code Section 1562 provides in part as follows: 

TIle copy of the records is admissible in evidence to the 
same extent as though the original thereof were offered and 
the custodian had been present and testified to the matters 
stated in the affidavit. The affidavit is admissible as evi­
dence of the matters stated therein pursuant to Section 1561 
and the matters so stated are presumed true. • • 

Thus, under this procedure, a copy of a business record is admissible 

without the necessity of satisfying the requirements of the best evi­

dence rule or the rules of authentication; the fact that the document 

offered is a copy rather than the original may be disregarded, and the 

matters stated in the affidavit are given the same force as if the 

6. The legislation was originally enacted as Code of Civil Procedure 
Sections 1998-1998.5 and as such applied exclusively to hospital 
records. In 1965, the provisions were recodified as Evidence Code 
Sections 1560-1566 without substantive change. The sections were 
amended in 1969 to make the provisions applicable to "every kind of 

business described in [Evidence CodeI Section 1270." Cal. Stats. 
1909, Ch. 199, §§ 1-4. 
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custodian had appeared and testified. The sections clearly serve a most 

useful purpose in a number of cases in which the content of the business 

record will not be challenged for the truth of statements therein. 

It has been brought to the attention of the Commission, however, 

that some attorneys and judges take the view that an affidavit complying 

with Section 1561 is sufficient to assure the admission in evidence of a 

copy of a business record notwithstanding a hearsay objection, possibly 

on the theory that Sections 1561 and 1562, in effect, provide an ex­

ception to the requirements of Section 1271.7 

7. Judge Herbert S. Herlands, Judge of Superior Court, Orange County, 
reports the situation in a letter to the Law Revision Commission, 
dated July 8, 1974, as follows: 

I have been discussing, with some of my colleagues, the 
problem about which I urote to you some time ago involving 
Sections 1271 and 1561 of the Evidence Code. 

Judge Robert A. Banyard of the Orange County Superior 
Court has made the point that, prior to the 1969 amendments to 
the Evidence Code, attorneys specializing in personal injury 
defense work believed that Sections 1560, 1561, and 1562 
constituted an exception to the requirements of Section 1271, 
in that they allowed hospital records to go in with less of a 
foundation than that required for the records of other busi­
nesses. Apparently, it was believed, before 1969, that the 
attorneys for plaintiffs and defendants in personal injury 
cases both wanted hospital records to be admitted on the basis 
of the affidavit described in Section 1561, in the belief that 
the very nature of hospital work and hospital record-keeping 
established sufficient authenticity to warrant admission of 
the records into evidence. Judge Banyard has further suggest­
ed that, while there may have been a good factual reason for 
differentiating between hospital records and the records of 
all other businesses, the amendments in 1969 eliminated what­
ever exception existed for hospital records and created an 
apparent inconsistency between Sections 1560, 1561, and 1562, 
on the one hand, and Section 1271, on the other. 

I still adhere to the view that, on their face, Sections 
1560, 1561, and 1562 are not in conflict with Section 1271, 
and that documents Which comply with Sections 1560, 1561, and 
1562 do not qualify for admission into evidence unless the 
requirements of Section 1271 are also met. I believe that it 
is unreasonable to say that the Legislature would require less 
of a foundation when the authenticating witness is represented 
only by his declaration made under Section 1561 than when he 
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The argument that the requirements of the hearsay exception are 

satisfied by following the procedure under Sections 1560-1566 is based 

upon two considerations. First, Section 1562 provides that the state­

ments in the affidavit accompanying the record are presumed true, without 

denoting any specific evidentiary purpose. Second, the required state­

ments in the affidavit under Section 1561 in some respects parallel the 

required showing needed for the application of the business records 

exception to the hearsay rule under Section 1271. However, Section 1271 

includes requirements not satisfied by an affidavit submitted pursuant 

to Section 1561. 8 The business records exception to the hearsay rule 

provided for in Section 1271 applies only if: 

(c) The custodian or other qualified witness testifies to 
its identify and the mode of its preparation; and 

(d) The sources of information and method and time of 
preparation were such as to indicate its trustworthiness. 

Horeover, there is an important difference between a rule involving a 

is present in court for oral examination under Section 
1271. • • • 

Of course, in most cases, both sides want the records in 
evidence and, therefore, do not object, or counsel on both 
sides assume that the affidavit under Section 1561 constitutes 
an adequate foundation. Yet, only last week in my own court, 
an objection was voiced, and the proponent had to bring in the 
authenticating witness to lay the necessary foundation under 
Section 1271. The problem, therefore, is still with us in a 
sporadic sort of way. 

The uncertainty as to the scope of these sections as reported 
by Judge Herlands is not new. In 1959, when the legislation was 
first adopted (limited to hospital records), the State Bar Journal 
discussed the new provisions as if they could satisfy the business 
records exception as well as the best evidence rule. The Journal 
comment stated, however, that the trial judge could refuse to admit 
copies of the records sent to the court, pursuant to the statute, 
if upon examination the court determined that the admission was not 
"justified," citing Code of Civil Procedure Section 1953f, which at 
the time contained the business records exception to the hearsay 
rule, now codified as Evidence Code Section 1271. 34 Cal. S.B.J. 
668-669 (1959). 

8. It should be noted that the Comment to Section 1562 by the Assembly 
Committee on Judiciary states that the presumption created by 
Section 1562 "relates only to the truthfulness of matters required 
by Section 1561 to be stated in the affidavit." 
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showing of authenticity or specially providing for admission of a copy 

into evidence and one which admits records for the truth of the state­

ments contained therein based upon a showing of trustworthiness in 

sources and preparation. A document can be an authentic orieinal and 

nevertheless contain unreliable or untrue information. Thus, greater 

safeguards are needed to satisfy a hearsay exception than are needed for 

the best evidence rule or the rule regarding authentication. This is 

particularly true in criminal actions where a defendant, as a matter of 

policy, is afforded the right to confront witnesses whose testimony is 
9 material even when not constitutionally required. 

The uncertainty regarding the relationship between Sections 1560-

1566, on the one hand, and Sections 1270-1271, on the other, could be 

clarified in several different ways. Section 1562 could be amended 

simply to provide that the affidavit submitted under Section 1561 also 

satisfies the requirements of Section 1271. This alternative would, as 

a practical matter, make business records admissible without any showing 

of their trustworthiness. Alternatively, the requirements specified in 

Section 1561 for the affidavit accompanying a copy of subpoenaed bUSi­

ness records could be expanded to include the additional matters which 

must be shown under Section 1271 to satisfy the business records excep­

tion to the hearsay rule--i.e., the statute could provide that, if the 

affidavit shows that the mode of preparation of the records and the 

sources of information and method and time of preparation were such as 

to indicate its trustworthiness, the record be admitted without further 

requirements. The Commission believes that this solution would be 

undesirable, however, since it would place the burden upon the adverse 

party to subpoena the custodian-affiant in order to exercise his right 

of cross-examination. Additionally, the drafting of such an affidavit 

9. In several cases, the United States ~upreme Court has held that the 
admission of evidence under one of the exceptions to the hearsay 
rule did not violate the defendant's constitutional right of con­
frontation. See California v. Green, 399 U.S. 149 (1970) (prior 
inconsistent statement made exception to hearsay rule by Cal. Evid. 
Code 5 1235); Dutton v. Evans, 400 U.S. 74 (1970)(declaration of 
coconspirator during pendancy of criminal project made exception to 
hearsay rule by Ga. Code Ann. § 38-306 (1954 rev.»; see also Read, 
The New Confrontation--Hearsay Dilemma, 45 So. Cal. L. Rev. 1 
(1972). 
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often would be extremely difficult since the amount of information 

required varies with each case, and neither the custodian nor the pro­

ponent of the evidence could be certain of what information would be 

satisfactory to the court. A third solution could be clearly to provide 

that Sections 1560-1566 do not satisfy the business records exception to 

the hearsay rule. However, the Commission believes that this solution 

is too drastic. 

The underlying purposes of Sections 156D-1S66--to minimize the 

demand of time and expense imposed upon third persons by the trial 

process snd to save the time of courts and litigants in establishing 

matters which many times are not contested--would be further served by 

providing a procedure which would allow business records to be admitted 

into evidence despite the requirements of Section 1271 unless the adverse 

party notifies the subpoenaing party of his hearsay objection at a time 

sufficiently before trial so that the custodian may be produced at the 

trial to testify as to the additional matters required under subdivisions 

(c) and (d) of Section 1271. To make such a provision operate effectively 

it is necessary to insure that the adverse party will not automatically 

demand the presence of the custodian in every case. Thus, whenever such 

a demand is made, it should be supported by an affidavit setting forth 

specific facts showing the necessity of requiring the custodian to be 

produced at trial. Appropriate sanctions should be available in the 

event that the court finds that such an affidavit is made without sub­

stantial justification. 

In order that the adverse party have a realistic opportunity to 

determine Whether or not to demand the presence of the custodian, he 

must be supplied with a copy of the records to be introduced into evidence. 

In the ordinary case this would not prove to be a substantial burden on 

the party who seeks to introduce the records since he will normally have 

obtained the records through usual investigation. Custodians will have 

a strong incentive to cooperate in providing copies of records in order 

to avoid the inconvenience of being required to attend trial in actions 

in which they are not parties and have no interest. In the event that 

the custodian resist voluntary disclosure in civil cases copies of such 
10 records could be obtained through the process of pretrial discovery. 

10. E.g., Code Civ. Proc. § 1985. 
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Recommendations 

The Commission recommends that Sections 1562.5, 1562.6, and 1562.7 

be added to the Evidence Code, to provide: 

(1) If a copy of busi~ss records subpoenaed under Sections 1560-

1566 is to be offered as evidence at trial without producing a witness 

to testify concerning the additional matters provided in Section 1271, 

the party who intends to offer the copy of the records as evidence must 

give notice to the adverse party of that intention, together with a copy 

of the records, not less than 20 days before trial. 

(2) If the adverse party does not object within 10 days after 

receiving notice, the copy of business records is admissible, notwith­

standing the requirements of the hearsay rule. 

(3) If the adverse party, within 10 days after receiving notice, 

serves on the party seeking to introduce the records into evidence a 

written demand that the requirements of subdivisions (c) and (d) of 

Section 1271 be satisfied, together with a supporting affidavit, then 

the party who offers the copy of the business records as evidence must 

produce the custodian or other qualified witness in order to satisfy the 

requirements of Section 1271(d). In his supporting affidavit, the 

adverse party must state that he has good reason to believe that the 

requirements of Section 1271 cannot be satisfied and must set forth the 

precise facts on which this belief is based. 

(4) If the adverse party demands that the requirements of Section 

1271 be satisfied, and serves the required affidavit, and thereafter the 

evidence is admitted on the testimony of the custodian or other quali­

fied witness, then, if the court finds that the adverae party did not 

have substantial justification for believing that the business records 

did not satisfy the requirement for admissibility of Section 1271, the 

court, in its discretion, may require the adverse party to pay the party 

offering the business records as evidence his expenses of obtaining the 

testimony of the custodian or other qualified witness, including reason­

able attorney's fees. 

(5) These new provisions would not affect the right of a party to 

offer evidence to disprove an act, condition or event recorded in a copy 

of a business record admitted into evidence. 
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PROPOSED LEGISLATION 

The Commission's recommendation would be effectuated by the enact­

ment of the following measure: 

An!£i ~ add Sections 1562.5, 1562.6, and 1562.7 to the Evidence 

Code, relating ~ admissibility of business records. 

The people of the State of California do ~ !! follows: 

Section 1. Section 1562.5 is added to the Evidence Code, to read: 

1562.5. A copy of the business records subpoenaed pursuant to 

subdivision (b) of Section 1560, and Sections 1561 and 1562 is not made 

indamissible by the hearsay rule when offered to prove an act, condition, 

or event recorded if all of the following are established by the party 

offering the copy of the business records as evidence: 

(a) The affidavit accompanying the copy of the records contains the 

statements required by subdivision (a) of Section 1561. 

(b) The subpoena duces tecum served upon the custodian of records 

or other qualified witness for the production of the copy of the records 

did not contain the clause set forth in Section 1564 requiring personal 

attendance of the cus·todian or other qualified witness and the produc­

tion of the original records. 

(c) The party offering the copy of the records as evidence has 

served on each adverse party, not less than 20 days prior to the date of 

the trial, a copy of the business records to be offered in evidence and 

a notice that such copy is a copy of business records that have been 

subpoenaed for trial in accordance with the procedure authorized pursuant 

to subdivision (b) of Section 1560, and Sections 1561 and 1562, of the 

Evidence Code and will be introduced in evidence pursuant to Section 

1562.5 of the Evidence Code. 
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(d) The adverse party has not, within 10 days after being served 

with the notice referred to in subdivision (c), served on the party 

seeking to introduce the record both of the following: 

(1) A written demand that the requirements of subdivisions (c) and 

(d) of Section 1271 be satisfied before the record is admitted in evi-

dence. 

(2) An affidavit of such adverse party stating that he has good 

reason to believe that the business record served on him does not satis-

fy the requirement of subdivision (d) of Section 1271 and setting forth 

the precise facts upon which this belief is based. 

Comment. Section 1562.5 creates an exception to the hearsay rule 

(Section 1200) for a copy of business records subpoenaed pursuant to 

Sections 1560-1566 if the requirements of Section 1562.5 are satisfied. 

Section 1562 creates an exception to the best evidence rule (Section 

1500) and provides the necessary preliminary showing of authenticity of 

both the copy and the original record (Section 1401). However, the 

affidavit of the custodian of records or other qualified witness under 

Section 1561 does not satisfy the requirements of the hearsay exception 

provided by Section 1271--the business records exception to the hearsay 

rule--because the affidavit does not contain statements sufficient to 

satisfy the requirements of subdivision (d) of Section 1271 ("The sources 

of information and method and time of preparation were such as to indi­

cate its trustworthiness. "). See il.ecommendation Relating to Admissibility 

£t Copies of Business Records in Evidence, 12 Cal. L. Revision Comm'n 

Reports __ (1974). 

Subdivision (d) provides the method by which the adverse party may 

demand testimony by the custodian of the records or other qualified 

witness before the records can be admitted into evidence. Subdivision 

(d) (2) ensures that the adverse party will not make such a demand auto­

matically and without substantial justification. Under subdivision (d), 

the adverse party must not only state under oath that he has good reason 

to believe that the record is inadmissible because the requirements of 
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subdivision (d) of Section 1271 cannot be satisfied, but he must also 

state specific facts upon which the belief is based. This places a 

burden on the adverse party to investigate a situation in which he lacks 

knowledge of the facts sought to be proved. -In such a case, the adverse 

party may support his statement of belief with fact~ showing that the 

record was in fact inaccurate or that the sources of information or 

method of preparation of the records was such as to render them untrust­

worthy. Failure to object does not preclude the adverse party from 

offering evidence at trial to show that the records are in fact incorrect. 

See Section 1562.7. 

Sec. 2. Section 1562.6 is added to the Evidence Code, to read: 

1562.6. If the adverse party serves an affidavit as provided in 

paragraph (2) of subdivision (d) of Section 1562.5 and, if the party 

offering the business records as evidence satisfies the requirements of 

Section 1271 and the records are admitted into evidence, the latter 

party may apply to the court in the same action for an order requiring 

the adverse party to pay him the expenses of satisfying the requirements 

of Section 1271, including the cost of obtaining the testimony of the 

custodian or other qualified witness and reasonable attorney's fees. The 

court in its discretion may enter such order.upon a finding that the 

party serving the affidavit had no substantial justification for believing 

that the business record was not admissible under Section 1271. 

Comment. Section 1562.6 provides a means by which the court can 

protect against unjustified demands under Section 1562.5 Cd) for compliance 

with the requirements of Section 1271. The section gives the court 

discretion to order the party who requires the testimony of the custodian 

or other qualified witness under the procedure set out in Section 1562.5 

to pay the expenses of obtaining such testimony including reasonable 

attorney's fees, if the court findS that the demand was made without 

substantial justification. 
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Sec. 3. Section 1562.7 is added to the Evidence Code, to read: 

1562.7. Nothing in Section 1562.5 affects the right of a party to 

offer evidence to disprove an act, condition, or event recorded in a 

record admitted into evidence under Section 1562.5. 

Comment. Section 1562.7 makes clear that copies of business records 

admitted into evidence under the procedure specified in Section 1562.5 

are not conclusive evidence of the facts sought to be proved. The 

adverse party has the right to offer evidence to disprove any act, 

condition, or event recorded. 
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