#39.30 10/23/7h
Memorandum Ti-61

Subject: Study 39.30 - Wage Garnishment

You will recall that recommendations of the Law Revision Commission
for & comprehensive revision of the law relating to wage garnisbment have
twice been defeated 1In the Iegislature. The first bill was killed by the
Senate Commitlee on Judiclary--the first commitiee that considered the
bill--in 1972. The second bill--AB 101 of the 1973-T4 session--passed
the Assembly, was approved by the Senate Judiciary Committee, btut died
in the Benate Finance Committee in the closing days of the session.

The opposition to AB 101 came primarily from the Califorunia Associa-
tion of Collectors, the Municipal Court Clerks Association, and represen-
tatives of the sheriffs, marshals, and constables. The bill was complex
and enough concern was created--primarily I believe by the court clerks--
that members of the Senate Finance Committee were unwilling to approve
the bill.

The staff has given considerable thought to what recommendation, if
any, should be submitted to the 197% Ilegislature. We recommend that the
Commission submit a recommendation that will put some sense into the ex-
emptions now provided in Code of (ivil Procedure Section 690.6 for earn-
ings. We have drafted the attached recommendation which revises the
Section 69C.6 exemptions. We further recommend that within the next
several years the Commission review the comprehensive wage garnishment
statute with the view of possibly submititing 8 revised recommendation for

& comprehensive statute to a future session of the Legislature.



In drafting the attached recommendation, the staff has taken a most
conservative view in devising the formla that determines the amount of
the automatic exemption. You will recall that the recommendation to the
1973-T4 session provided that, if the amount that would otherwise be with-
held would be less than $10, nothing should be withheld. We have lowered
this amount to $5 in the attached draft. Moreover, we have devised a
formula that will yield slightly more for the creditor so that the amount
withheld under the formula is approximately the same amount that would hbe
withheld under the federel rule on a single person under the state puplic
retirement system.

Reference to Table 3 set out i. the attached recommendation will
demonstrate that the automatic exemption provided in the recommended stat-
ute will allow a low income wage esrner with many dependents less than the
minimum amount needed to support life. This is true even though such a
debtor will have substantially more than under existing law. Nevertheless,
the staff recommends approval of the recommendation as drafted becsuse we
think 1t is important to improve two features of the federal law:

(1) The federal law takes 100 percent of disposable earnings betweern
$69 and $92. The recommended legislation never takes more than 50 percent
of earnings and raises the amount of gross earnings totally exempt from
approximately $95 to $105 in the case of a single person under the public
retirement system and from approximately $78 to $109 fo} 2 married person
with six children. This is a significant improvement in existing law.

(2} The federal law permits withholding substantially more from the )
earnings of a person with a large family than it does from the earnings of
a single person vhere both have tﬂé same gross earnkiangs. For example,

under existing law, on gross earnings of $95, the amount withheld for the
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single person under public retirement is eight cents, and the amount with-
held from the earnings of the married person with six children is more
than $16. Under the attached recommendstion, noching would be withheld
on gross earnings of $9%. Where the gross earnings are $106, under the
recommendation $° would be withheld as compared to the following amounts
under existing law: $6.88 for the single person under state public retire-
ment system; $23.75 for the married person with six children. This again
is a significent improvement in existing law. (These exanples assume a
federal minimum wage of $2.30. The federal minimum wage becomes $2.30 on
Januwary 1, 1976.)

In wview of the high rate of iinflation the staff believes that the
exemptions for wage garnighment must be corrected &8s soon as possible. We
believe 1t would be unwise to cloud this issue with collateral issues such
as mail service, elimination of the role of the sheriff, and other issues
that would be presented if a comprehensive revision vwere proposed.

The ataff believes that the attached recommendation would have an
excellent chance for enactment. As the amount of the exemption is increased--
if the Commission wishes to increase it--ihe chance for enactment decreases.

Accordingly, the staff recommends that the attached recommendation
{prepared jointly by Mr. Ulrich and Mr. DeMoully) be approved at the November
1974 meeting for printing and submission to the 1975 legislature. Two
coples are attached. Please mark your editorial revisions on one copy.

Respectfully submitted,

John H. DelMoully
Executive Secretary
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LETTER OF TRANSMITTAL

The Califernie Law Revision Commisaion was directed by Resolution
Chapter 202 of the Ststutes to make & study to determine whether the
law relating to attachment, gerniskment, and property exempt from ex-
ecution should be revised. The scope of this study was expanded by
Resclution Chapter 45 of the Statutes of 1974 to include all aspects
of the lav relating Lo creditore’ remediee. Thiz recommendation deals
with one aspect of the creditors' remedies study--wage garnishment
exemptions.

The Commission has sutmitted recommendastions relating to wage
garnishment procedure and related matters to prior sessions of the
legislature. See Recommendation Relating to Attachment, Garnishment,
and tions From Execution; Employees' Farnings Protection law,

10 Cal. L. Revision Comm'n Reports Y. (The recommended legls-
lation--Senzte Bill 88 of the 1972 Megular Seusion--was not enacted;
upon recommendstion of the Senate Judiciary Committee, the bill was
referred to the Sepate Committee on Rules t¢ be assigned to a property
committee for interim astudy.) See also Recommendation Relating to

Wage Garnishment and Related Matters, 1i Cal. L. Revision Comm

Reports 101 (1973). (The recommended legiolation--Assembly Bill 101

of the 1973-T4 session--was not enacted; the bill paased the Assembly,
was reported favorably by the Semate Judlclary Committee, but died in
the Senate Finance Committee during the final days of the 1974 session.)

Io preparing this new recommendation, the Commisaion bas con-
sidered objections made to its esriler recommendations. This recom-
mendation deale only with exemptions from wvege garnishment. The Com-
mission plans to give further conslderaticn to wage garnishment pro-
cedure and may submlt & recommendation on that sub ect to & future .
session.

Respectfully sulmitted,

Mmroe Sanﬁatrom
Chalrman



judgment debtor's earnings im the hauds of
threat of a wage garnlshment oftesn compels

on the judgment‘(‘ Code of Civil Procedure

FRCOMMENDATION
ralaeting to

WAGE GARNTSHMENT ZXEHPTIONS

INTRODUCTION

Judgment creditors’ favor wage garnishment because it reaches the
Wig empioyver and because the
the debtor te maske payments

Secrion 682.3 provides the

I
procedure for a wage garsoishment.” This section imposes a continuing

1.

Before judgment, all earninge zre exemwpt from attachment.
Civ, Proc. § 69C.6{(aY{existing law) and & 487.020(s)(Cal. Btats.
1974, Ch, 1516, § 49, effective January 1, 1976}.

See, e.g., E. Jackson, California Debt Collection Practice § 9.73
at 186 {Cal., Cont. Ed. Bar 1968). .

Section 682.3 provides:

BR2.3.  (a} Whenever the levy of execution is against the earnings
of a judgment debtor, the emplover served with the wrik of execution
shadl withhold the wmeount specified in the writ from earnings then
or therealter diue to the judgment debtor and not exempt under
section 690.6, and shall pav such amount, each time it is withheld, to
the sheriff, constable or marshal who served the writ, If such person
shull fatl to pay cach amount to the sheriff, constable or marshal, the

iudgment creditor muy cominence a proceeding against him for the

atnounts not paid. The execotion shall terminste and the person
seryved with the writ shadt cease withholding sums thereunder when
any ene of the following events takes plice;

(1 Such person receives a direction to release from the levying
afticer. Such reiease shall be issued by the levving officer in any of
the following canes

{a) Upon receipt of o written dircction from the judgment
creditor,

{b} Upon receipt of an order of the court m which the action is
pending, or a certified copy of such order, discharging or recalling
the execution or releasing the property, This subdivision shall apply
only if no appeal 15 perfected and underisking executed and filed a-
provided in Section 917.2 or x certificate to that effect has been issued
by the clerk of the court.

{c} In all other cases provided by law.

{2} Such person has withheld the full ammount specified in the writ
of execution from the ludgment debtor's earnngs.

{3; The judgment debtor’s employment s terminated by i
resignation or dismissal at ainy time after service of the execution and
he is not reinstated or reemployed within 90 days after such
termination.

(4} A period of 9 days has passed since the tune such person was
served with the writ of execyubion.

{b) At any time after 2 levy on his earnings the judgment debtor
may proceed to claim a full exemption of his earnings in aceordunee
with the provisions of Sections 8206 and 600.50. The exemption so
claimed shalf extend to any wages withheld pursuant 1o the levy of

[~
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duty on the debtor’'s employer for a %0-day perlod to withhoid and pay
over the regulred amgunts o the lwvying officer and deals with other

aspects of wage garnishwent. The amount o b withheld by the em.ployer4

execution whaether o not withheld «fter the claimn of exemption is
filed.

{£) Subject to the nrovisions of Section 690.50, the sheriff,
constabie or marshal who serves the writ of exeoation and recerves
the amounts withheld from the hoigment debtor's earnings, shall
avcount for snd pay to the oerson entitled chereto, alb sums collected
under the writ, less his lawiul fees and expenses at least once every
30 days, and make return on collection thereof to the court.

4, Section 690.6 apparently protects not only earnings In the hands of
the employer but also earnings that have been pald to the employee.
Between 1937 and 1970, California granted a wage exemption to
earnings "received." Cal. Stats. 1937, Ch. 578, § 1, at 1623,
Prior to 1937, the exemption was accorded to sarnings without
reference to thelr status as "owlng" or paid over. The word "re-
celved" was construed early as includiung sccrusd but unpaid wages,
See Medical Finance Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 757,
86 P,2d 159, 160 (Sup. Ct. L.A., App. Dep't 1938} ("We are not to
be understood as saylng that the exemption would not also attach to
the proceeds of his earnings in the judgment debtor’s hands, so
long as they could be didentified ss such. That question is not
before us and we express no opinion on it.") 1In subsequent cases,
the Californla courtz at least sub silentlic applied the wage ex-
emption to a paycheck in the baods of the employee or deposited by
him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. 745, 9Z P24 961 {Sup. Ct. L.A., App. Dep't 1939}
{W.P.A., worker's paycheck}; Le Font v, Rankin, [67 Cal. App.2d 433,
334 P.2d 608 (1959) {bank account): Carter v. Carter, 55 Cal.
App.2d 13, 130 P.2d 1B6 {1942} {(bank accounts). The elimination of
the word "received" by Cel. Stats. 1970, Ch. 1523, § 19, probably
destroyed the abllity of a debtor to centinue such tracing. See
Randone v, Appellate Department, 3 Cal.3d 536, 559 n.22, 48B P.2d
13, 28 u.22, 96 Cal. Eptr. 708, 724 p.22 (1971). However, the word
"recelved” was reatored by Cal. Stats. 1971, Ch. 1684, § 4. Federal
law also protects both pzid and unpaid earnings. Consumer Credit
Protection Act § 302(b), 15 U.5.C. § 167Z(b} (1970).



pursuant to a wage garnishment s determined hy Section 69(}.65 which

provides:

8LE.  {ed Omeqhef oo sech gresty porbies as 5 allowed by
sterute of the Druted Sroles, -i:aﬂnﬂ%sﬁfﬁvawwmr?meEH
for his porsonnl serviees renderect 5t any ine within 36 days next
preveding the date of a witholding by the sinployer under Section
G825, shalf be exempt *nn‘ sxenatian wilhow fling e clam for
examptmh B prov ided In Section SR

(by All esmmg* o i:h‘“ debior veveived 1or bis personal servicss
rendar&i st mny time within 30 dayve next preceding the date of a
withholding by ﬁw esplover under Section 8523, f necessary for the
use of the deismm fsmily residing in this state and supported in
wheieror Iy part by o ek tor, dnless the deble are:

(i} Incurred by the deblor, his wide, or his faraily for the common
necemaries of life.

(2} Incurred for personu! services rendered by any employee or
former employee of the debtor.

{c} The court shall determine .the priority and division of
peyment mmong ali of the creditors of a debtor who have levied an
exsecution upon nonexensplt sarnings upon such basis as is just and
sqquitable.

{d} Any creditor, upon motien, shail be entitled to & hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determining the priority and division of payment
among all the creditors of the debtor who have levied an execution
upen nonexsmpt earnings pursuant to this section.

5. Section 690.5, as amended by ©al. Stats. 1974, Ch. 1516, § 17, is
set out in the rext. Chapter 1516 becomes operative om January 1,
1976.



AMOUNT AUTOMATICALLY EXEMEY FROM WAGE CARNISHMENT

Background

The maximum amount that say be withheld by the emplover on a wage
garnishment is determined by subdiviston {2} of 3ection 690.6, which
exempts—--without the need to file 2 eiglm for che exemption-~"[o}ne~half
or such gresgter portion zs iz allowed by suatute of the Uaited States,
of the earnings of the debtor recalved for hig personal services ren-—
dered at any vime within 10 davs nest preceding the date of a with-

holding by the employer under Section 582,3.°

The Califernia exemptlon of ouse-bhalf of the debtor’s earnings is
supersaded by the “greater portion’ allowed by "statute of the United
States"; the federal Consumer Credit Protection Act6 restricts 'garnish-
ment"? of ”earningﬂ"8 to certein amounts—-basilcally 25 percent of "dis-
posable earnings.” Subdivision (a) of Section 303 of the federal act
provides, in part:9

(a} . . . [Tlhe maximuss part of the aggregate disposable

earnings of an individual for any workweek which is subjected to
parnishment tay not exceed

{1} 25 per ceatum of his disposable earnings for that week, or

(2) The amount by which his disposable earnings for that week
exceed thirty times the Federal winimum hourly wage prescribed by
section 6fa){l) of the Pair Labor Standards Act of 1938 in effect
at the time the earnings are payable,

whichever i8 lesr.

G. 15 U.5.C. § 180] et seq. (1970). Tirle III, 15 U.S.C. 33 1671-1677
£1970), enacting restrictlions on wage garnishment, became effective

on July 1, 1970,
7.  Subdivision (¢} of Section 302 of the act, 15 U.8.C. § 1672(c)
(1970}, provides:

{c) The term "garnishment' means any legal or equitable
procedure through which the earnings of any individual are
required to be withheld for payment of any debt.

a. Subdivigion {2} of Section 307 of the act, 15 U.8.C. § 1672{a)
(18703, provides: :

{a} The term "earnings” weans compensation paid or

payable for personal services, whether denominated as wages,

salery, commission, bonus, or otherwise, and includes periodic
payments pursuant to a pension nr recirsment program.

2. 15 U.5.C. § 1673{a){1970).

{
)
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The federsl pogatle eernings” us these earnings

+

remalning Yaftver . ot oany guounte veqoired by law to
- HY
be withhela.""’

and state income taxes, federal socisl sccurity, amd state unemployment

inncivde amounits withheld for federal

disability insurance deductlions, Spparveatly., contributions to publie
refirement funds alse are to be deducied. Legs clear iz the treatment
of wage assigmments, Amounts apparentiv not deducrtible include deduc-

tions ror union dyes and for privaete hsslith ard retirement rlans. The

2

ambiguities that cxist zan lwpose & difficult buyrden on the employer who
must determine whar part of his amployee’s varnings are subiect to

marnishment .
[

During 1975, whap the sinilmum wage is 5201 the federal act
exempts at least $63 of dispusable esrnings per week. Hence, if an
individual's disposable earalngs for 2 workweek are $63 or less, none of
his earninpgs may be withheld under a garnishment. If kis disposable
earnings are between 563 znd $84, the entire amount over 563 may be
withheld., At 584 and above, 23 percent of dispoeable earnings may be
withheld.

Beginning in 1974, when the micimum wage will be $52.30 per hcut,12
the federal act will sxzempt at ieast $6% of disposable earnings per
week. Hence, if an individual'’s disposable earnings for a workweek are
569 or lese, none of his carnings may be withheld, If his disposable
earnings are between $63 znd 3921, the entire zmount over $69 way be
withheld. At 592 and above, the ?5-perceant rule applies.

The federal rule operates most harshly on the very low income wage
garner-—cne whose dispossble carnings are no wore than $92 per weesk. As
indicated above, beginning in 1974, if the empiovee's dlaposable earn~

ings do not exceed $92 per week, 100 percent of his disposable earnings

10. Consumer Credit Protection Act § 302(b}, 15 U.S.C. § 15672{b} {1970},
In addition, Consumer Credit Protectien Act Section 303(c) specifi~
cally provides that "no court of . . . any State may make, execute,
or enforce any order or provesgs iu violation of this gection”
providing restrictlons on gernishmenr. 15 U.S5.C. § 1673(c)(1970).

1l. Falr Labor Srandapds Act of 1938 & 6(ay{l), 29 U,5.C., § 206(a)(1}
(1970), as amended, Pub. L, No. 93-259, § 2 (April 8, 1974).

12, Id.



over 569 will ke withheid., Thus, ao eaploves who hag dispoaable earn-
ings of 569 one week will have nothing withheid; bur, if his disposable
earnings for the aowt week zre 92, ha finds that :23 19 withheld and he
receives no more uake hoese nay dhao he recelved the prior week.

The faderal ruole has even worse consecucsnees for g low income

debtor with & lavge femily. Under the federal rule, the low 1ncome

debtor with & Larvge fantive—and, consetvently, greater needs--has more
earnings withheld than a single debtor with the same pross earnlogs but
with more limited needs. This resuelr s demonstrated by the examples

17
set out in Table 1.°7

TABLE 1. EXAMPLES OF AMOUNTS WITHHELD UNDER EXISTING LAW
BEGINNING IN 1976

GROSS AMOUNT WITHHELD
EARNINGS Single Married & Married &
{(Weeldly) Person 2 children & children
$a0 - 38.64 511.84
95 53.29 12.58 16.28
160 5.25 15.79 20.69
145 9.7 15.40 23.53

The strange reaults under the federal rule occur because the same amount
{s withheld on a glven amount of "disposable earnings' without regard to
the number of persons dependent on the debtor's earnings. 1f a debtor
has a greater numwber of dependents and claims tax exemptions for them,
less federal and state income tax iy withheld from the debtor’'s earn-

ings. As a consequence, the debtor's "disposable earnings" subject to

garnighment are greater.

Recommendations _
The Commiesion hae concloded that the federal law restricting wage

garnishments provides inadequate protection for low income debtors,
especially those with families. Fer ezample, if the esmployee whose

wages are garalshed has gross earnlnge of $190 per week, his take-home

LN

13. These examples are taken from Table 2 infra.



pay after garnishment wiil ue 6% weed, wieourT e ls Blugie, has
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o result under the

two children, or hnas sly ob
federal law boemuse on pross <arsisags of 2100 the employer will wilthhold
pursuant to the the employes 1 g ng]e‘

Poang has twe chilidren, and

k]

il

approximatelsy $1&

more than 523 47 ad hag saln children.
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(..-..e
D
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gtls fo expzer that a
family of elght can live o thlo amouni. ¥et the zdoption of the fed-
eral rules 42 the stendard for the Celifornlz basic exemprlon 1x based

en these expectaticia-——o chatieons which ore =scvaeclially unrealidgtic
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when the rapldiy dnureasing cost «f living vesulting {rom inflation is

1 e s
taken inteo account. 6 In fact, at low income levels, a California

14, See Table 3. tThe setual take<home pay will be lesa if amounts are
deducted by the ewplover for union dues, medical insurance, orx
private retirement pilans. Tt should also be noted that, prior to
1976, the emplovee's take-home pay will be less than the amounts
stated ia the cext since the amount exetpr under federal law is
luncreased begloning din 1976, See discussion on p. Supra.

15, See Table Z. Agsin, 1t should be noted that, prior to 1976, a
greater amount is withheld because a greater amount will be exempt
under the federal law beginning In 1976. See discussion on p.

SUpra.

16, In July 1973, the Congumet Price Index (1967 dollars=100)} astood at
132.7: din July 1974, only one year later, it stood at 148, 3~-an
increase of almoat 12X i the cost of living ir one year, 48%
since 1967, Spendable sverags Weekly earnings (gross earnings less
social security and income tax deductions) for private nonagri-
cultural workers wich no dependents roge from $3118.43 in July 1973
o S123.44 in July 1874-—an dncrease of- only 6%, Hence, in terms
of 1967 dellars, rhe spendable averags weekliy earnings of such
workers declined from $89.%3 dn Julv 1973 to $84.5% in July 1974,
Spendable averace weskly earnings for private nonagricultural
workers with chree depeéndents rose from 5128.34 in Jely 1973 to
$135.79 in July 1974~--an ineveasz of less than 6%, compared with a
12% inflation rate durisg the zawe pericd. Hence, in terms of 1967
dollars, the spendable sverage weekly =zatrnings of such workers
declined from $96.7% fn Julvy 1973 to 591,56 im July 1974. See
Bureau of Labor Statistlcs, Monthly Labor Keview, Tablem 23 and 25
at 94-95 {Septeuber 10747,

The average low income icvel {baszsed on the poverty lndex
adopred by a2 Federal! Taveragency Committes in 1969 as adlusted for
changes in the Consumer Frice Indezx to July 19274) for all familles
ig approximately 54550 per vear. For z famlily of four, the low
income level s $50530 per vear or spproximately 597 per week. At
thig fncome level, the federal Consumer Credit Protection Act
in effect dn 19746 (52 minimum wage) allowe the garnishment of

7
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approximately $1120 per year or $21.59 per week. The Commission's
proposed statute, at a $2 wminimum wage, would allow the garnishment
of only $364 per vear or $7 per week. For a family of elght, the
low lncome level is approximately $8250 per year or 5159 per week.
at this income level, federal law allows the garnishment of ap-
proximately $1870 per year or $35.95 per week. The Commlssion's
proposed statute would allow the garnishment of $1196 per year or
$23 per week. From these figures, it is clear that the Commis-
slon's proposed statute would treat families below the poverty
index more falrly. See Bureau of Census, Statisticsl Abstract of
the United States, Table 547 at 335 (187_).

17. A comparison of the maximum benefit payments for fiscal year 1974-
75 under AFDC {California Department of Benefit Payments, Eligi~
bility and Assistance Stendgrds Maanual § 44-315.411) to net dis-
posable earuings after garnishment under the Consumer Credit Pro-
tection Act and the Commission's proposed statute computed with the
$2.30 per hour mindinum wage {effective January 1, 1976) reveals the
following: A debtor with three dependents earning 5105 per week
{3460 per month} would have $19.40 per week {$84 per wonth) gar-
nished under federal law leaving 369 per week {($300 per moath) net
disposable earnipngs. The AFDC maximun benefit for a family with
four persons ls over 5377 per week (5311 per month), 21l of which is
exempt from exzecution under Code of Civil Procedure Section 690.19.
The Commisaion’s proposed statute would take nothing out of the
debtor's wages at the 510% per week level; hence, net dispossable
earnings would be approximately 594 per week (5408 per month).
linder federal law, the wage earnsr is left with 51! less than
welfare might pay him whereass, under zhe Commission's proposal, he
would have $%97 more than the weifave beneflt level.

Similarly, a debior with seven dependsnte earning $170 per
week ($736 per month) would heve $36.03 per week (5156 per month)
garnished under federal law, lesving J10B.0G7 per week (5470 per
month) net disposable earnings. The AFDC maximum benefit for a
family of eight persons would be over 5110 per week (5477 per
month). The Commimssion’s proposed statute would take out $25 per
week (S10B per month}, leaving $1i9.10 per week (%517 per month}
net disposable eavalngs. Under federsl law, the wage earner with
seven dependents would have $7 less per mouth than AFDC might pay

*
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a number of dependeonss,

sprcifically, the Uommission recommends:

r.,-".
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whereas, under the Uomnlgsion’s prrhnﬁa} he would have $40 per
month more than ahe walfare btsafit tewel. (Hote that the AFDC
maximuem aid levels will he even higha_ during fiscal year 1975-76
since adjusinment is muade fer the lncrease or decrease In the cost
of living pursuant to Welfare and Isscitutions Code Sections 11450
and 11453, Ae discussed In note 16, the rost of living is currently
rising at a rate of over LGY per f°=“,%

Twenty staies restirier wape gerndishment {particularly dn the cases
of low inceme way roers oY hsade of families, or in consumer
tranggctions} beyond the requiremswoty of federal law or eliminate
wage garnishment entirely. Florida, Penpnsylvanla, and Texas do not
allow wage garnilshment, Fla. Stat. Ann. § 222,11 (Supp. 1974}
fresident heads of families); Pa. Stac. Asn., Tit. 42, § 886 (1966)
and MceCloskey v, Northdale Woolen Mille, 296 Pa. 2653, 145 A. 846
{1929); Texas Const,. Ary. 1&, § 28 {1955}, Algbama restricts
garpishment In consumer cases to 20% of weekly disposable earuings
or weekly diasposable earnings exceeding 50 times the minimum wage--
$115 4n 1976--whichever is less. Ala, Code, Tir. 3, § 326 {(Cum.
Supp, 1974). Eight states restrict garnishment (In consumer cases
where noted) to 25% of weekly disposable earnings or weekly dis-
posable earnings excesding 40 timer the minimuym wage--592 in 1976--
whichever 1s less. Conn. Cen. Stat. Rev. § 32-361 {(Supp. 1974)
{consumer cases): Idaho Code &nn. § 28-35-105 (Supp. 1973){Uniform
Consumer Credit Code}: Maine Kev, Stat. Ann., Tit. %4, § 5,105
{Supp. 1974} (Uniform Consumer Credit Code); Minn, Stat. Ann. §
550,37(13) (SBupp. 1974); N.M. Stat. Ann. § 36~14~7 (Supp. 1973);
N.D. Cent. Code § 32-09~-02 {Supp. 1973); Utah Code Ann. § 70B-5-105
(Supp. 1973} (Uniform Consumer Credit Code}; Wash, Rev. Code Ann. §
7.33.280 {(Supp. 197%4). Hew Hampshire allows garnishment of weekly
wages exceeding 50 times the minimum wage--5115% dn 1976. N.H. Rev.
Stat. Ann. § 512:21 (Supp. 1973). Hew York permlts parnishwent of
10% of wages excecding $85 per week. N.Y. Civ. Prac. §§ 5205(e)
{1963} and 5231{b) (McKinney Supp. 19745. New Jersey permits gar-
nishment of 19% of weekly wages over $48 (30 times the minimum wage
ef 51.60 when the provieion was enacted) on incomes npot exceeding
$7500 per year {approximately $l44 per week); on larger inconmes,
the court may order s greater percentage. H.J. Stat. Ann. §
24:17-57 (Supp. 1974;. HNebraska restricts garnishment of earnings
of heads of families to 13% of weekly disposable earunings or weekly
disposable earnings exceeding 30 times the winimum wage--$589 in
1976~-whichever is jess. Heb. Rev. Stat. § 25<1558 (Cum. Supp.
19723, Migsourl vestricts parnishment of the earnings of resident
heads of families to 10 of weekly disposable earnlngs or weekly
disposable earniogs exceeding 30 times the minimun wage--$69 in
1976~-~whichever is less. Mo, Arn. Stat. § 525.030 (Supp. 1974).
Iowa restricts amounts which may be garnlshed under the federal
Congumer Credit Protection Act te a maximum of 5250 per year. Iowa
Code § 642.21 (Supp. 1974). Maryland restricts garnishment to 25%
of weekly wages or wages eaxceeding $120 per week, whichever 1s
less, except for four counties where the federal law 1s applied.
Md. Ann. Code, Art. 9, § 31 (Supp. 1973). Massachusetts allows
garnishment of wapes exceeding $125 per week. Mass. Ann. Laws., Ch.
246 § 2B (Supp. 1974},

[
[ S 3

23
oF



{8 The smaxinum
be determined frem 2 table {see Jdlgeussion iofra} provided to the em-

ployer which shows the awount to be withield determined by the gross

earnings of the emploves, number of persons de-
pendent on the earwings. Hecause oo amount o carndings withheld will
be the same for all debtors with the same gross garnings--regerdiess of

famlly size~—the debior whe has clzimed more than one dependent for

0
oo
e

inceome tax purpeses wiil have amores acte ake~home pay thap an un~
married debror with the same gross earnings. The recommendation, in
thig way, rvecognizes and accommedates the greater psed of the debtor
with a family. Takle 3 infra shows the slgnificant benefir this recom-
mendation gives tbhe debtor with dependents, especlally the low income
debtor with many dependents.

{2} The maximum amount te be withheld on a given amount of gross
earnings should be determined by a statutory fsrmulalg which computes
the approximate amount that would he withheld under the federal law for
an uamarried employee with that awmount of gross earnings.zo This recom-
mendation reflects the UDommisélon's decision not to provide an employee

wilthout dependents any significantly grester protection than is afforded

19. The statute should prescribe a formula under which definite amounts
wonld be deducted for federal snd stare lncome taxes, scclal secur~
ity, and atate snenployvment disability insurance deductions.
similar deductions are made undsr federal law: however, these
deductions are based on the astual deductionz taken from the wages
of the particular debter. Under the formula proposed; the deduc~
tions for faderal and state income faxes would be based on the
amount that would be withheld from the gruss earnings of a single
perason who vlalms no tar exemptions.

in addition to the deductions iistad above, an additional
deduction--based on the faderal winimum hourly wage--should be
aliowed in determining the szawunt of a debter’s earnings which are
sublect to garnishmeni. This additionsl deduction for any workweek
would equal 30 times the federal mipimum hourly wage. After making
thease deductions, if the earpings temalning (i.e., the debtor's
"avalilable earnings") are less chan $12, nothing should be with-
held. If the available earnings are at least 510 but not more than
845, 50% of the avallable carnings should be withheld. If the
svailable earnings are woye than 4%, $49 vlus 25% of the avall-
able earnings over 545 should be withheld. See Table 2 infra
showing approximate amounts that would be withheld under this
formula as compared to the federal ia

20. The statutory formuls yields an amount zlightly iesz than the
approzimate amount that would be withheld va the earnings of an
vnmarried perszon whe claine no income btax exemptions and is covered
by the public employeces retirement sysiem. See Table 2 infra.



{3} Whars the amount that 0! herw

Tommission would be leas

recommendation not only

than 33, n
providas some gdditicual pivtecivion o vory low income debroys but also

cost Lo tie employer

o
o~
i
W

avoids the need to deduct smell amounts Afers

may exceed the amount recsived hy
{4 The Form upproved by the Judiclal Counnil for levy of execution
en earnings of zp employes should Inclode rables showlng the amount to
be withheld on gross earnings for weelly, monchly, and other commoa pay
periods. The tables, which would be prevared iu conformance with the
formula provided in the statute, will make it simple for the employer to

determine the amount to be withheld. Withhelding will be on the basis of

i

the employee's pross parnings, and the need to compute "dispossble

earnings’ and then to comdute the amount to be deducted from "disposable
Zi

earnings' will be elimipated, The tables will make it ecasier for the

emplovee to discover day errore made by the employer in computing the
amount to be withheld., PDisputes hetween credicore and employers will
also be minlaized bv using gross zavning? as the basis for withhelding

since this avolds the possibility of subtraction of luproper items in

?

computing the amount of “dispossbie earnings.’

41, Sipmce the amcunts to be withheld under the Commission's recom-
mendations will be lees than the amounts withheld under federal law
{see .20 supra}, the emplover %11l not have to compute the amounts
withholdable under the faderal law.
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HARNINGS

{weekly/annual}

tUnder Tubl

r

Retirement

390 /680

citildren

ic {4 exemptions)

ROTECTION ACT

38,64

95/4940

10075200

12,50

15.79

105 /5460

19.40

106/5512

116/5730

_120/62h0

135/7020

15077800

170/8840

200/10800

25013000

20,28

... 23.00
2h, 81

B S
30.12

_33.58

3. 7h

L s

?_-01_’ j

.

500 J26000

1. 68,8
Bi.67

Note.
withholding, social security contributions, and
Excepr whetre specifically indicared in the table, no deduction
hzs been made for contributions to public retiyement systems. Where
taken into account, the raztirement deductlons are based on the rate for
state smployees who are miscellanecus members of the Public Employees®

The income tax deductions are based on withholding
The federal soclal security tax 18 5.85% on the first
The state disability insurance con-
1% on the first 39,000 of annual gross earnings.
amounts shown as disposable earnings in thie tabie are based on a full
v oand disebility insurance sven though,

25 hrackets this amount would not
The amounts to be withheld are
ective January 1, 1976.

sUurd4nce.

Retirement Systen:
tablea for 1974,

513,200 of annual gross earnings.
tribution rate is

deduction for social gecurit;
under present law, in the higher eavni
be deducted during the entive year.
computed using a $2.30 anloloum W

S,

g

Deductions have been made Tor federsl and state income tax
te disability in-

arfied & 6

{8 exemptions)

Lo _29.7h
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TABLE 3. COMPARISOR OF NET DISPOSABLE EARNIRGS AFTER GARNISHMENT
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A E*W..w 20%, 1
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218,20 234 .08
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219.2%
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Hote. This table assumes that the emplovee is under social secur-
ity and stzie disability insurance; if he ig not, disposable evarnings
sfter garnlshment would iocrease by about 6% for social security and 13
for state diszability insurance. Except where indicated, no deduction
has been made for contributions to public employment retirement systems.
Table 3 ia derived from Table 2.
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PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by enactment

of the following measure:

An act to amend Section 690.6 of, and to add Section 680.6a to, the

Code of Civil Procedure, relating to execution on earnings.

The people of the State of California do enact as follows:

404181
Section 1. Section 692G.6 of the Code of Civil Procedure, as amended

by Cal. Stats. 1974, Ch. 1516, § 17, is amended to read:

690,6. (a) Snethetf er such sreaster peortien 8s %5 allewed by
Statute of the United Spates; of the earninge ef the debor receiwved
for his pe¥senal seFvieces render¥ed at any time withir 3€ daye news
preeceding the date of & withheldimg by the employer under Seetion

632737 shai: be Where the levy of executlon is against the earnings of

an employee pursuant to Section 682.3, any amount in excess of the

amount specified in Section 690.6a to be withheld from his earnings is

exempt from execution without filing a claim for exemption as provided
in Section 640,50,

£b3 Add earnings of the debter reeeiwved f£or his persenal sesvieces
rendered at any time withim 30 deys next preceding the date of a
withhetding by the empleyer vnder Seetien 682-3; ££ neecessary fer
the use ef the debter’s family rYesdding in thic state and Suppersed
in whele oF ip part by the Sebeor; untess the debis arves

£1} Ineurved by the debtors his wifes; er his femitly fer the
eenrer necessaries ef Iifer

423 Zneurred foF persena:r seFvices vendered by any employee

8¥ rfermer empieyee of the debtorr

-6~



(b) The portion of his earnings which the debtor proves is essen-

tial for the support of the debtor and his family is exempt from execution

unless the debt is Incutred for perscnal services rendered by any em~

ployee or former employee of the debtor. The standard provided by this

subdivision recognizes that the exemption provided by subdivision (a)

should be adequate, except in rare and unusual cases, to provide the

amcunt essentlal for the support of the debtor and his family. This

standard also recognizes that the exemption provided by subdivision {(a)

may not be adequate, for example, in cases where there are a large

number of members of the debtor's family who are dependent upon his

earnings for thelr support. Nelther the debtor's accustomed standard of

living nor a standard of living appropriate to his station in life is a

criterion for measuring the debtor's claim for exemption under this

subdivision.

{c) The court shall determine the priocrity and division of pavument
among all of the creditors of a debtor who have levied an execution upon
aerexerpt earnings upon such basis as is just and equitable.

(d} Any creditor, upon motion, shall be entitled to a hearing in
the court in which the action is pending or from which the writ issued
for the purpose of determining the priority and division of payment
among all the creditors of the debtor who have levied an execution upon

agRexenps earnings pursuant £o £his seetiesn .

Comment. Subdivision (a) of Section 690.6 provides the basic
exemptibn of earnings from garnishment in the amounts provided by
Section 690.6a. Formerly, subdivision (a} wmade exempt “one~half or such
greater portlon as 18 allowed by statute of the United States, of the
earnings of the debtor recelved for his personal services rendered at

any time within 30 days next preceding the date of a withholding by the

.17



employer under Section 682.3," The exemption of one-half of the debtor's
earnlngs in all cases was superseded by the greater exemption provided
by Section 303 of the federal Consunmer Credit Protectiom Act, 15 U.S.C.

§ 1673 (1970). The reference to the federal statute has been discontinued
because the exemptions provided by Sections 690.6 and 690.6a are greater
than those provided by tue federal statute. The 30~day limitation,

which was superseded by the federal statute, has also been eliminated.
Like the former version, the amended sectlon protects both pald and
unpald wapges where there has been a wage garnishment under Section

682.3, See Recommendation Relating tc Wage Garnishment Exemptions, 12
Cal. L. Revision Comm'n Reports __ _ n.4 (1974).

Subdivision {b) of Section 690.6 is based on the exemption provided
by former subdivision (b). However, tie standard for the exemption is
more restrictive than former law--"essential for support" rather than
"necessary for the use.” This strict standard recognizes that the
liberal exemption provided by subdivision (a) and Section 690.6a should
be adequate except In a small percentage of cases such as, for example,
where the debtor has five or six chlldren who are dependent on his
earnings for thelr support or has large medical expenses. Subdivisioon
{b) is not intended to be used for the maintenance of a life style
appropriate to the debtor's station in life or for an accustomed stand-
ard of living while the debtor owes momney on unsatisfied judgments
against him.

Formerly, subdivision (b) of Section 690.6 prevented the debtor
from claiming the support exemption if the debt sought to be collected
was incurred "by the debtor, his wife, or his family for the common
necessaries of life.” This exception has been eliminated.

Subdivision (b) was formerly limited to earnings received "within
30 days next preceding the date of a withheolding by the employer under
Section 682.3." The 30-day limitation has been discontinued. Sub-
division (b} 1s no longer tied to the service of a wage garnishment
under Section 682.3. Hence, the exemption provided by subdivision (b)
i1s avallable whether or not execution is under Section 682.3. This
returns the law to its pre-1972 status. Cal. Stats. 1972, Ch. 43, § i,
replaced the words ''levy of execution' with "date of a withholding by
the employer under Section 682.3."

Subdivislons (¢) and (d) remain substantively unchanged.

18~
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Sec. 2. Section 690.6a is added to the Code of Civil Procedure, to
read:

690.6a. (a) The form approved by the Judicial Council for the writ
of execution for a levy on the earnings of an employee shall include
tables for determiniung the a&nunt to be withheld from earnings of
employees for representative pay periods. The tables shall be prepared
in conformance with subdivision (¢} but may prescribe the amounts to be
withheld according to reasonable earnings brackets. Subject to the
exemption provided by subdivision (b) of Section 690.56, if a table has
been prepared by the Judicial Councll for the employee'’s pay period, the
table shall be used to determine the amount to be withheld under Section
682.3,

(b) As used 1in subdivision (c}, "available earnings” for any work-
week means the earnings of the debtor for that workweek less the sum of
all of the following:

(1) The amount that would be withheld for federal personal income
taxes from the same amount of earnings of a single person who claims no
exemnptions,

(2} The amount that would be withheld for federal social security
taxes from the same amount of earnings if earned during the first week
of a calendar year by a perscn subject to withholding for that tax.

(3) The amount that would be withheld for worker contributions to
the Unemployment Compensation Disablliity Fund under Sections 984 and 885
of the Unemployment Insurance Code from the same amount of earnings 1f
ecarned durlng the first week of a calendar year by a person subject to

withholding for that purpose.

~10-=



(4) The amount that would be withheld for state personal income
taxes from the same amount of earnings of a single person who claims no
exemptions.

(5} An amount equal to 30 times the federal minimum hourly wage
prescribed by Section 6(a)}{l) of the Fair Labor Standards Act of 1938 in
effect at the time the earnings are payable.

{c) The maximum amount that may be withheld under Section 682,3
from the earnings of an employee in any workweek shall be computed as
provided in cthls subdivislon. Where the available earnings of the debtor
for the workweek are less than ten dollars (§10}, nothing shall be
withheld. Where the avallable earnings of the debtor for the workweek
are at least ten dollars ($10) but not more than forty-five dollars
($45), 50 percent of the available earnings shall be withheld. Where the
avallable earnings of the debtor for the workweek are greater than
forty=five dollars ($45), twenty~three dollars ($23) plus 25 percent of
the availlable earnings in excess of $45 shall be withheld., Where the
available earniugs of the debtor for the workweek are ten dollars ($10)
or more, 1f the amount computed under this subdivision is not a multiple
of one dollar (§1), fractional amounts less than one-half dollar (%0.50)
shall be disregarded and fractlonal amounts of one-half dollar ($0.50)
or more shall be rounded upward to the next higher whole dollar.

(d) The Judicial Council shall prescribe by rule the method of coo
puting the amount to be withheld in the case of earnings for any pay
period other than a week, which method shall be substantially equivalent

in effect to that prescribed in subdivision {(c¢).

2]



Comment. Section 690.6a provides the manner of calculating the
amount of the baslc exemption provided by subdivision (a) of Section
690.6. Section 690.6a reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection Act, 15
U.S.C. §% 1672-1673 (1970). Thus, in determining the amount of the
debtor's earnings subject to garnishment, under both this section and
the federal law, certain basic amounts withheld pursuant to law are
first deducted. However, federal law requires the deduction of all
amounts actually ''required by law to be withheld.” For example, the
amount actually withheld for federal income tax purposes from the
debtor's earnings 1s deducted in determining his earnings subject to
garnishment ("'disposable earnings'"). Thus, a debtor claiming a greater
nunber of exemptions will have less withheld and therefore more subject
to garnishment. This produces the anomalous situation that a debtor
with a large famlly and greater needs may have more earnings garniéhed
than a single debtor with the same gross income and with more limited
needs, Moreover, the federal statute does not elaborate upon what are
considered to be "amounts required by law to be withheld." To alleviate
these problems, Section 690.6a specifies the amounts to be deducted in
determining the portion of the debtor's earnings which are subject to
garnishment {('"available earnings'). These items are related to the types
of deductions made under federal law; i.e., they are based on the
amounts withheld for federal and state 1ncome taxes, soclal security,
and state disabillity insurance. See paragraphs (1)-(4) of subdivision
(b). However, the amount deducted to determine available earnings is
fixed according to a formula and is not necessarily the amount actually
deducted from the debtor's earnings. One of the major benefits of this
scheme is that it permits tables tc he prepared which indicate the exact
amount to be witbhheld from any given amount of gross earnings. Sub-
division (a) directs the Judicial Council to prepare tables which will
be a part of the writ of execution for levy on the earnings of employees,
An employer therefore generally need not make any computations but will
siwply withhold pursuant to a writ of execution levied under Sectlon
682.3 the amount listed in the tables.

Both the federal scheme and Section 690.6a make some provisions for
the effect of inflation. The federal statute, however, merely provides
a floor based on the federal minimum wage. That is, the federal statute

21~



does not permit the creditor to reduce the debtor's weekly disposable
earnings below an amount equal to 30 times the federal minimum wage. As
the federal minimum wage is increased, this floor is increased accord-
ingly. (Under the federal law in effect on January 1, 1976, if a debtor's
disposable earnings are less than $69 per week, no garnishment is per=-
mitted; 1f his disposable earnings are between $69 and $92, all his
disposable earnings above 569 are subject to garnishment; if his dis-
posable earnings are more than $92 a week, 25 percent of his disposable
earnings are subject to parnishment.) This floor is not an exemption
excluded from every debtor's earnings. In contrast, paragraph (5) of
subdivision (b) provides a basic minimum exemption that is always
deducted in determining available earnings. Horeover, subhdivision (c)
provides a formula that precludes withholding less than $5. From $10 to
$45 available earnlngs, a 50-percent rule is applicable and, above $45

available earnings, 23 percent of the available earnings may be withheld.
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