#36.3C0 9/26/7u
Memorandum Th-53
Subject: Study 36.300 - Condemnation law and Procedure (Revisions Made
as a Result of Decisions at Previous Meetings)
This memorandum presents for Commission review provisions of the
Eminent Dowain Iaw that the Commission reguested revised and brought back

to it. It also contains additional information on a few matters not pre-
viously reviewed by the Commission--goodwlll, attorney's fees, and non-

prefit hospitals.

§ 1240.410. Condemnation of remnants

In response to a letter from Professor Merryman critical of the excess
condemnatlion discussion in the preliminary portion of the tentative recom-
mendation, the Commission reguested the staff to prepare a revised version
of the discussion. The staff draft appears below; it is basically the same
discussion as hefore, expanded to include illustrations of the application
of the Commission's proposed test, drawn from the Comment to Section 1240.410.
Also attached as Exhibit I (pink) is another letter from Professor Merryman
reemphasizing his concern with the gquality of the discussion.

Acguisition of physical and financial remnants. The mcguisition
of part of a larger parcel of property for public use will on occasion
leave the remainder in such size, shape, or condition as to be of
little market value. The elimination of such remnants may be of sub-
stantial benefit to the community at large as well as to the owners of
such property. Jdenerally speaking, Celifornia's condemnors with any
substantial need therefor have been granted specific statutory agﬁhori—
ty to condemn the excess for the purpose of remmnant elimination.

Some of these statutes are so broadly drawn that they literally author-
ize exercise of the power of eminent domain to_acquire remmnants in
circumstances not constitutionally permitted.

5k, E.g., Code Civ. Proc. § 1266 {city and county highway authorities};

Sts. & Hwys. Code § 104.1 (Department of Transportation); Water

Code §§ 254 (Department of VWater Resources}, 43533 (water districts).
These statutes, however, vary from agency to agency, often with
little or no apparent reason for the difference.

55. See People v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65
Cal. BRptr. 342 (1968).
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The Commission has concluded that all public entities should be
granted the authoritgéto condenn excess property for the purpose of
remnant elimination,-~ whether the remnant be physical or financial.
Under existing law, 2 public entity may acguire a remainder if the
acquisition would be Jjustified to avoid "excessive" severance or
consequential damages 1o the remainder.56a The Commission recommends
that a more meaningful test be used to determine whether the remainder
may be taken~--that it be left in such size, shape, or condition as to
be of little market value. Under this test, for example, if the taking
of part of a larger parcel of property would leave 2 remainder, regard-
less of size, in such a condition that it is landlocked and no physical
solution will be practical, the taking of the remainder would be
authorized .50

Remainders that are of little market wvalue should bhe subject to
acquisition by both voluntary means and by condemnation btut, to safe-
guard against the abuse of such authority, the property owner should
always be able to contest whether the remalnder will be "of little
market value." The property owner should alsc be permitted to show
that the condemnor has avellable & reascnable and economically feasible
means to avoid leaving a remnant; if he is successful in demonstrating
such a “physical solution,” condemnation of the ~.'cess should not be
allowed.

56. Nongovermmental condemnors have no statutory authority to ace
quire excess property. No change in this regard is recommended .

56a. People v. Superlor Court, 6€ Cil.2d 206, 436 p.2a 342, 65 cal.
Rptr. 342 (1968}.

56b., This was the situation in People v. Superior Court, supra. Other
instances where the taking of the remainder would be vermitted
are where the remainder (1) will be reduced below the minimum
zoning limits for building purposes and it is not reasonably
probable that there will be a zoning change, (2] will be of sig-
nificant value to only one or few persons (such as adjoining land-
owners), or {3} will be landlocked and have primarily a speculative
value dependent upon access being provided when adjacent land is
developed and the time when the adjecent land will be developed is
a matter of speculation.

On the other hand, a usable and generally salable remainder
could not be taken even though its highest and best use has been
downgraded by its severance or a serious controversy exists as to
its best use and value after severance. ILlkewise, the remainder
could not be taken (1) to avoid the cost and inconvenience of
litigating the issue of damages, (2} to preclude the payment of
damages, including damages substantial in amount in appropriate
cases, (3) to coerce the condemnee to accept whatever price the
condemnor offers for the property actually needed for the public
project, or (4} to afford the condemnor an opportunity to "recoup"
damages or unrecognized benefits by speculating as to the future
market for the property not actually devoted to the public
project. :



§ 12k5.260. Remedies if eminent domain proceeding not commenced within six
months from adoption of resclution

Below is a revised version of the section permitting an inverse condem-
nation action if the public entity has not commenced an eminent domain pro-
ceeding within six months after adoption of its resolution of necessity.

§ 1245.260. Remedies if eminent domain proceeding not commenced within
six months from adoptlon of resolution

1245,260. (2) If a public entity has adopted a resclution of
necessity but has not commenced an eminent domain proceeding to acgulre
the property within six months after the date of adoption of the reso-
lution, the property owner may, by an action in inverse condemnation,
do either or both of the following:

{1) Require the public entity to take the property and pay com-
pensation therefor.

{2) Recover damages from the public entity for any interference
with the possesslon and use of the property resulting from adoption of
the resolution.

(b} No claim need be presented sgainst a public entity under Part 3
{ commencing with Section 900) of Division 3.6 of Title 1 of the Govern-
ment Code as a prerequisite to commencement or maintenance of an action
under subdivision (&), but any such action shall be commenced within one
year and six months after the date the public entity adopted the resclu-~
tion of necessity.

{c) A public entity may cormence an eminent domain proceeding or
rescind a resolution of necessity as a matter of right at any time be-
fore the property owner commences an action under this section and,
upon such commencement or recission, the property cwner may not there-
after bring an action under this section.

(a) After a property owner has commenced an action under this
section, the public entity may rescind the resoluticn of necessity and
abandon the taking of the property only under the same circumstances
and subject to the same conditions and conseguences as abandonment of
an eminent domain proceeding.

(e) Commencement of an action under this section does not affect
any autheority a public entity may have to commence an eminent domain
proceeding, take possession of the property pursuant to Article 3 (com-
mencing with Section 1255.410) of Chapter 6, or abandon the eminent
domain proceeding.

(f) In lieu of bringing an action under subdivision (a), the
property owner may obtain a writ of mandate to compel the public entity,
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within such time as the court deems appropriate, to rescind the reso-
lution of necessity or to commence an eminent domain proceeding to
acquire the property.

Comment. Section 1245.26¢ contimues the substance of former Sec-
tion 1243.1 but makes a number of clarifying changes:

(1) sSubdivision (a) of Section 1245.260 ma%es clear that the
owner ¢f the property may bring an inverse condemnation action seeking
the various types of relief specified. 1In sddition, subdivision (f)
provides for relief by way of a writ of mandate es an alternative to
bringing an inverse condemnation action. Former Section 1243.1 was
unclear as to the nature of the relief that might be cbtained in an
inverse condemnation action and did not contain any provision relating
to relief by way of a writ of mandate.

{2) subdivision (b} eliminates the claims presentation requirement
and specifies a statute of limitations that is comparable to the time
within which a claim would have had to be presented to the public entity,
assuming that the cause of action accrued upen the expiration of six
months from the adoption of the resolution of necegsity. BSee Govt. Code
§§ 901 (date of accrual of cause of action), 911.2 (time for presenta-
tion of claims). Under former Section 1243.1, it was not clear whether
a claim was required to be presented to the public entity.

It should be noted that the statute of limitations provided in
subdivision (b) applies only to commencement of an inverse condemnation
action under subdivision (a). The provision for a writ of mandate in
subdivision (f) remains operative despite the expiration of the limita-
tions perlod.

(3} Subdivision (c) makes clear that the public entity can com-
mence an emlnent domain proceeding or rescind the rescolution of neces-
gity at any time prior to the commencement of the action and thereby
avoid liability vunder subdivision {(a). This provision does not, how-
ever, affect the owner's right to bring an inverse condemnation action
based on Article I, Section 14, of the California Constitution. See
Klopping v. City of Whittier, & (al.3d 39, 500 P.2d 1345, 104 Cal. Rptr.
1 (1972). Former Section 12L3.1 was silent on the conseguences of com-
mencing a proceeding or rescinding the resolution.

(k} Subdivision (d) makes clear that the public entity may rescind
the resolution and abandon the taking after commencement of an action
under this section only under the clrcumstances and subject to the same
conditions and consequences as abandomment of an eminent domain proceed-
ing. See Sections 1268.510, 1268.610, and 1268.620. Former Section
1243.1 did not deal with this matter.

(5) sSubdivision (e} continues the substance of the last portion
of former Section 1243.1.



§§ 1250.310-1250.370. Pleadings

The Commission reguested the staff to review the logic and order of
the pleading provisions, particularly their relaticonship to the general
rules of civil procedure governing pleadings. Having made such a review,
the staff proposes the following chenges in the pleading article:

(1) A Comment should be added at the beginning of the article, as
follows:

Comment. The rules of pleading provided in this article are
special rules peculiar to eminent domain proceedings. They supple-
ment the general rules of c¢ivil procedure governing pleadings and
replace only those general rules that may be lnconsistent with them.
See generally Section 1230.040 and Comment thereto {rules of practice
in eminent domain proceedings).

{(2) Following the example of the Uniform Eminent Domain Code, the
introductory phrase of Section 1250.310 {contents of complaint) should be

revised t0 read:

The In addition to cther allegations required or permitted by
law, the complaint shall contain all of the following:

(3) The following cross-reference should be made at the end of the
second paragraph of the Comment to Section 1250.310:

See generally Section 1230.040 and Comment thereto {rules of
practice in eminent domain proceedings).

(4) Following the example of the Uniform Eminent Domain Code, Section
1250.320 {contents of answer) should be revised to read:

§ 1250.320. Answer to state defendant's interest in property

1250.320. The In addition to other matters required or permitted
by law, the answer shall include = statement of the interest of the
defendant claims in the property described in the complaint.

(5) The Commission requested that a- _section providing for disclaimer
of any interest in the proceeding be lncorporated, modeled on the Uniform

Eminent Domein Code provision:



§ 1250.325. TDisclaimer

1250.325. (a) A disclaimer need not be in any particular form,
shall contain a statement that the defendant claims no interest 1in the
property or in the compensation that may be awarded, and notwithstand-
ing Section 1250.330 may be signed either by the defendant or his
attorney.

(b} A defendant may file a disclaimer at any time, whether or
not he is in default, and the disclaimer supersedes an answer previcusly
filed by the defendant.

{c¢) Subject to subdivision (d), a defendant who has filed a dis-
claimer has no right to participate in further proceedings or to share
in the compensstion swarded.

(d) The court may implement the disclaimer by appropriate orders,
including where justified awarding costs and litigation expenses.

- Comment. Section 1250.325 provides a simplified method for e
defendant to disclaim any interest in the property or compensation
awarded in the proceeding.

Under subdivision (a), the disclaimer may be an informsl document
which merely states that the defendant claims no interest in either the
property or the award. A defendant wishing to make only a partial dis-
claimer may do so by filing an answer describing only the limited
interest claimed by him. 8See Section 1250.320.

Subdivision (b) permits a disclaimer to be filed "at any time,”
even after an answer has been filed ar after the defendant's right to
respond has been terminated by his default. The disclaimer supersedes
any earlier responhse.

The disclaimer, in effect, removes the defendant from the action
and may result in a dismissal as to him. See subdivisions (c} and (d).
The power to implement a disclaimer, as provided in subdivision {d), is
intended to assure that the court has full authority to enter a dismissal,
with award of costs and litigation expenses where appropriate or to
enter other implementing orders calculated to facilitate use of the
disclaimer as an aid to settlement. Adequate flexibility in this regard
may be particularly useful, for example, in disposing of claims having
relatively slight value.

§ 1255.010. Deposit of smount of estimated compensation

The Commission revised this section to read as follows, requesting the

staff to bring it back for further review as revised:
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§ 1255.010. Deposgit of amount of estimated compensation

1255.010. ({(a) At any time before entry of judgment, the plaintiff
may deposit with the court the full amount indicated by an appraisal
which the plaintiff reasonably estimates to be the compensation ‘
that will be awarded in the proceeding for the taking of all or a speci-
fied part of the property. The appraisal upon which the deposit is
based shall be one that satisfies the requirements of subdivision (b).
The deposit may be made whether ¢r not the plaintiff applies for an
order for possession or intends tc do so.

(b} Before making a deposit under this section, the plaintiff
shall have an expert gualified to express an opinion as to the value of
the property (1) make an appraisal of the property and (2) prepare a
written statement of, and surmary of the basis for, the appraisal.

(¢) On noticed motion, or upon ex parte application in an emergency,
the court may permit the plaintiff to meke a deposit without priocr com-
pliance with subdivision (b) if the plaintiff presents facts by affi=~
davit showing that (1) good cause exists for permitting an immediate
deposit to be made, (2) an adequate appraisal has not been completed
and cannot reasonably be prepared before making the deposit, and (3)
the amount of the deposit to be made is not less than the full amount
of compensation that the plaintiff, in good faith, estimates will be
awvarded for the taking of all or a specified part of the property. In
its order, the court shall require that the plaintiff comply with sub-
division {b) within a reasonable time, to be specified in the order,
and alsc that any additional amount of compensation shown by the appraisal
required by subdivision (b) be deposited within that time.

In connection with this provision, we note that, under subdivision {b}, the
condemnor is reguired to make only "a written statement of, and summary of the
basls for, the appraisal.” With this limited information reguirement, 1t will
now be less burdensome for a condemmor te give the apprailsel swmmary to the
condemnees. Accordingly, the staff recommends that the option of the con-
demnor to send the condemnee the summary or indicate a place where it may be
inspected %be eliminated; the condemnor should be reguired to send the

condemnee the appraisal summary 1n every case.

§ 1255.040. Deposit on notice of homeowner

The Commission deleted the reguirement that the deposit on motion of the
cwner of residential property be used for relocation purposes and deleted the
requirement of a court hearing to determine the reasonably estimated compen-

sation. With these two changes, a motion by the residential defendant is
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no longer necessary, and the staff proposes to revise Section 1255.040 to
simply permit the defendant to serve a notice on the plaintiff requiring
the deposit.

§ 1255.040. Deposif on notice of homeowner

1255.040. (a) Where the plaintiff has not made a deposit that
gatisgfies the requirements of this article for all the property to be
taken, and the property includes a dwelling ccntaining not more than
two residentlal units and the dwelling or one of its units is occupied
as his residence by a Jdefendant, such defendant may serve notice on
the plaintiff requiring a deposit of the reasonably estimated compen-
sation that will be awarded in the proceeding. The notice shall specify
the date on which the defendaut desires the deposit to be made. Such
date shall not be earlier than 30 Jays after the date of service of the
notice and may be any later dete.

(b} If the plaintiff deposits the reasonably estimated compensa-
tion, determined or redetermined as provided in this article, on or
before the date specified by the delendant, the plaintiff may, upon ex
varte application to the court, obtain an order for possession that
authorizes the plaintiff to take possession of the property 30 days
after the date for the deposit specified by the defendant or such later
date as the plaintiff may reguest.

(c) Notwithstanding Section 1268.310, if the deposit is not made
on or before the date specified by the defendant, the compensation
avarded in the proceeding to the defendant shall draw legal interest
from that date. The defendant is entitled to the full amount of such
interest without offset for rents or other income received by him or
the value of his continued poesession of the property.

(d} If the proceeding is abandoned by the plaintiff, the interest
under subdivision (c) may be recovered as costs in the proceeding in
the manner provided for the recovery of litigation expenses under Sec-
tion 1268.610. If; in the proceeding, the court or a jury verdict
eventually determines the compensation that would have been awarded to
the . defendant, then such interest shall be computed on the amount of
such award. If no such determination is ever made, then such interest
shall be computed on the amount of reasonably estimated compensation.

(e) The serving of a notice pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plalntiff of the reasonably estimated compensation, of all claims
and defenses in favor of the defendant except his ¢laim for greater
compensation.

(f} Wotice of a deposit made under this section shall be served
as provided by subdivision (&} of Section 1255.020. The defendant
may withdraw the deposit as provided in Article 2 {commencing with
Section 1255.21C).



(g) No notice may be served by a defendant under subdivision (a}
after entry of judgment unless the judgment is reversed, vacated, or
set aside and no other judgment has been entered at the time the

notice is served.

§ 1255.245. Withdrawal for investment

Below is & draft of & provision to permit prejudgment withdrawal of the
whole depogit for investment purposes. There are many unresolved problems
in the draft, such as whether an individual may withdraw his share from the
investment in appropriate cases; these matters are left to the court to
prescribe by setiting terms and conditions on a case-by-case basis. The
primary effect of this provision is to permit an expeditious meansz for the
defendants to cbtain interest or to obtaln a high rate of interest without
the need for determining and drawing down individual shares.

§ 1255.245, wWithdrawal for investment

1255.245. (a) Prior to entry of judgment, a defendant who has
an interest in the property for which & deposit has been made under
this chapter may, upon notice to the other parties to the proceeding,
move the court to have all of such deposit withdrawn and invested for
the benefit of the defendants.

(b} At the hearing of the motion, the court shall consider the
interests of the parties and the effect that withdrawal and investment
would have upon them. The court may, in its discretion, if it finds
that equity will be promoted thereby, grant the motion subject to the
following terms and conditions and such additional terms and conditions
gs are appropriate under the circumstances of the cases:

{1) The withdrawal is subject to the same consequences as any
other withdrawal under this article.

(2) The investment remains at the risk of the person who moved
for withdrawal, upon such security, 1f any, as the court may reguire.

(3) The investment shall be specified by the court and shall be
ilimited to United States Government obligations or secure interest-
bearing accounts in an institution whose accounts are insured by an
agency of the federal government.

Comment. Section 1255.245 provides a method whereby a defendant
may have a prejudgment deposit drawn down and invested for the benefit



of all defendants. For a comparable postjudgment provisicn, see Sec-
tion 1268.1%0. The primary use for this section is ©o supply &n ex-
peditious means for the defendants to obtain interest on the deposit
in cases where the plaintiff has not taken possession or to obtain a
higher rete of interest than the legal rate in cases vwhere the
plaintiff has taken possession without the need for a hearing on the
respective rights of the parties.

Under subdivision (@), one defendant may require the whole deposit
drawn down and invested. The return on the investwent, however, is for
the benefit of all defendants and will be apportioned according to
their interests ag finslly determined in the eminent domain proceeding.

Sutdivision (b) makes clear that the granting of a motion under
this section i1s in the discretion of the court. The court should deter-
mine whether any of the parties would be prejudiced by the withdrawal.
Factors that might be taken into consideration include the resistance
of a defendant who is an occupant of the property because withdrawal
of the deposit will subject him to dispossession under Section 1255.460,
or the resistance of a defendant who hags & bona fide objection to the
right to take that would be wvaived by withdrawal under Section 1255.260.

Under subdivision (b)), the court must tailor its order for with-
drawal and investment to fit the circumstances of the particular case.
Factors the court might take into consideration in making its order
include length of commitment of investment, e.g., in certificates of
deposit in anticipstion of eilther lengthy or speedy conclusion of trial,
or pravision for withdrawal by individual defendants from the lump-sum
investment where necessary for relocation, and the like.

Subdivision {b){1) makes clear that a withdrawal under this section
carries with it the same conseguences as any other withdrawal of a pre-
Judgment deposit. Among these consequences are waiver of defenses
(Section 1255.260), subjection to possession (Section 1255.460), and
cessation of interest {Section 1268.32C).

Subdivision {b){2) provides that the funds withdrawn and invested
are at the risk of the person who sought the withdrawal. Liability
under this subdivision includes interest yield below the legal rate
where the defendants would optherwise have been entitled to interest at
the legal rate, and extends to loss of the principal’ or part thereof.

Under subdivision (b)(3}, the lump sum may be invested in amounts
greater than are insured by an agency of the federal govermment so
long as the institution in which it is invested does carry such insured
accounts and provided the investment made Is actually secure.

§ 1255.410. Order for possession prior to judgment

The Commissicon directed the staff to draft a provision permitting the

plalntiff to take possession of unoccupled property on short notice in cases
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where there is accute need for such prompt possession. The staff would add
subdivision (c} to Section 1255.410 to accomplish this:

{c) Where the plaintiff has shown by clear and convincing proof
its urgent need for possession of unoccupied property, the court may,
notwithstanding Section 1255.450, order possession of such property
on such notice as it deems appropriate under the circumstances of the
case.

Comment. [Substitute following for last two paragraphs of Comment:]

Subdivision (b) is limited by the requirement of a 30-day or 90-
day period following service of the order before possession can by
physically assumed. See Section 1255.450. Subdivision (c), however,
permits possession of property that is unoccupied on lesser notice in
cases where the plaintiff is able to make an adequate showing of need.

It should be noted that, under both subdivisions {(b) and (c), the

court may authorize possession of all, or any portich or interest, of
the property sought to be taken by eminent domsin.

§ 1263.410. Compensation for injury to remainder

At the Ssptember meeting, the Commission declined to define "larger
parcel” but reguested the staff to prepare a Comment explaining why it was
left undefined. The following paragraph would be added to the Comment to
Section 1263.410:

It should be noted that the term "larger parcel” is not defined
in the Eminent Domain Iaw, Jjust as it was not defined in the former
eminent domain provisions of the Code of Civil Procedure. The legal
definition of the larger parcel is in the process of judicial develop-
ment. See, e.g., City of Los Angeles v. Wolfe, 6 Cal.3d 326, 4ol P.24
613, 99 cal. Rptr. 21 {1971)(contiguity not essential). ILeaving the
larger parcel definition uncedified permits contimued judicial develop-
ment of the concept.

§ 1263.510. TLoss of goodwill

Attached as Exhibit II (yellow) is the case of Community Redevelopment

Agency of los.. Angeles v. Abrams {Sept. 197hk), holding that compensation for

loss of goodwill is constitutionally required. This interesting court of
appeal case is not yet final, and we assume that it will go to a hearing
before the Supreme Court; nonetheless, we attach it for your information.
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Also attached are letters from Henry A. Babcock (Exhibit III-~green)
and Dexter D. MacBride (Exhitit IV--buff) of the American Society of Appraisers
urging that, when a business is destroyed or damaged by a teking in an eminent
domain proceeding, the condemnee should be compensated for this loss or damage.
The other poiﬁts in their letters concerning evidence we willl defer until we
receive the comments we have solicited from the College of Fellows. We note that
one other peint in their letters, that compensation for severance damage to

personal property be allowed, 1s addressed by the Abrams case.

Attorney's Fees

Memorandur T4-45 describes AB 3925, which would permit the defendant
to recover his litigation expenses in eminent domsin cases where the plaintiff's
coffer was unpreasonable. The bill has now passed both houses of the ILegisla-
ture and is before the Governor. A copy of the bill in its final amended
form is attached as Exhibit V (blue). We of course have no knowledge of
the CGovernor's intentiong with respect to this bill, but we should know if

it has been signed or vetoed by the time of the Qctober meeting.

Health & Safety Code § 1427. Nonprofit hospitals

The Governor has signed a bill that requires the Department of Health
to conduct a public hearing before it may certify that the exercise of
eminent domain by a3 nomprofit hospital to acquire particular property is
necessary. The bill also reguires that written notice of the hearing be
proviged to the voluntary area health planning agency if one exists and allows
recommendations to be recelved from the agency within 90 days from the recelpt
of notice of the public hearing.

The staff will amend these changes into our nonprofit hospital section;
they are consistent with the Commission's prior proposals in this area.

Respectfully submitied,

Nathaniel Sterling
Staff Counsel
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EXHIBIT I
STANFORD LAW SCHOOL
Stanrorp, Cavironnta 94303 ' ‘@'

September 4, 1974

Professor Gideon Kanner
Ioyola University

School of Law

1440 West Ninth Street

1os Angeles, California 30015

Dear Professor Kanner:

I am grateful for your thoughtful letter of August 27 and
am delighted to have an opportunity to discuss the points
that concern me with someone who 1s so knowledgeable about
the law of excess condemnation.

However, I should emphasize that your letter does not really
address my primary concern. What the Law Revision Commission
decides to recommend is one kind of question; how it does it
is another. I intended in my letter to address the second
gquestion, It seemed to me that the Tentative Recommendation
simply omitted discussion of very significant issues. You
assure me that these matters were exhaustively discussed.
Unfortunately, there is nothing in the Tentative Recommendation
to indicate the nature of the discussion or the Tréasons for

. the conclusions arrived at. In this way, all but the expert
in the fileld must fail to realize that there are alternatives
backed by respectable authority and that the position taken
by the Commission is in fact a controversial one,

The early Roman kings first refused to publish the laws and
then published them in small characters on tall pedestals so
that they were unreadable. A public agency charged with the
obligation of making disinterested suggestions for law reform,
which omits from its recommendations the documentation and
argument that would demonstrate the significance of what it
proposes, is in the same tradition.

S8ince you do discuss the merits, I might add a word or two.
To call a problem "semantic” does not make it go away. Lawyers
deal in words, All problems of the interpretation and appli-
cation of statutes and precedents, all problems cf the con-
struction of documents, are "semantic" problems. To argue
as you do that excess condemnation is a matter of "public use"




professor Kanner
Septebmer 4, 1974
Page Two

rather than "necessity" is fully as "semantic". 1In addition,
it is contrary to the most respectable authority (which, to
return to my first point, is neither cited nor discussed; one
would never know from the Tentative Recommendation that an
alternative position existed}.

As to the severance damages case, it is not my hypothetical;
it is part of the law of California, enacted in 1941 as CCP
§1226, which the Commission's Tentative Recommendation would,
in effect, repeal. Whether it should or should not be repealed
is a separate and interesting question, complicated by the
pectuliar California law on severance damages (particularly
the rule that limits the extent to which betterment may be
offset under CCP §1248}. It is also complicated by our exper-
ience in real cases in which severance damages are awarded

by real juries who seem unconcerned about the first law of
thermodynamics or Judge Mosk's opinion of their economics,

You may be correct in your conclusion that the Division of
Highways has been led to the sorry state you describe by
observing CCP §1266; I am not in a position to argue the
peint. I will continue to argue, however, that it is unfor-~
“tunate that these complex questions and the reasons for the
decisions made by the Commission with respect to them are
completely submerged in the Tentative Recommendation.

The law of excess condemnation operates at the boundary
between private property and public power. There is a
constant temptation for the public authority to try to

recoup betterment (i.e., unearned value increases due to
public works--what Ricardo calls "pure rent®) through "excess"
condemnation. Some oppose thig as a dangerous extension of
state power into an important private area; others oppose it
for other reasons. The questions are fundamental and in-
teresting. They should be openly and fully exposed and dis-
cussed. There are many possible approaches to their solution.
Thaey should be fully considered. The Tentative Recommendation,
which should fulfill these functions, falls utterly to do

so. This would be understandable (although regrettable) if
the Commission were simply ilgnorant. You assure me, however,
that these questions were "the subject of far~reaching dis~
cussions among the Commissioners, the staff, consultants

and observers." If so, the character of the Tentative Recom-
mendation gives cause for concern of a more serious kind.

Yours truly,

‘John Henry Hakryman
JHEM/mk

Ay Takn Aa Mannl e



Memorandum Ti=53 CERTIFILD FOR PURLICATIO
WHHIETT 1T
IN THE CQURT OF APPEAL OF T STATE GF CALIFORNIA

SECOND APYELLATE DLETRICT

DIVIEIan TWG

THE COMMUNITY REDEVELOPIENT AGEHCY AL CIVIL HO, 47058
OF THE CITY OF LOS ANGELLG, 3Eup.Ut.Ho, 997 (68
3
Pluintifi Appellant and$ |
pondunt } L .l 3
LN : | I |L B 'j ]
. VS, é L i Ld
ARTHUR J, ABRAMS, ) ‘ - W
} ol oy ' : ety ; i’fa k
Defendant, Respondent E i
and &ppeliant, { T R SR e

APPEALS froom o judgment of the Superior Court of Los

Angeles County. Robert W, Kenny, Judpe. Reversed with directioans,

Bugens B, Jacobs, Ayency Counsgel, Robert J, Hall ond
Oliver, Stoever & Laskin, Special Counsel, by Thomas W, Stoever

and C, Edward Diikes, far cppelliant Community Redevelopmznt Agsnony,

Fadem, Kanner, Bargoey & Stucieyr, & professional corpona-

tion, by Gideon Ranner, for oppellant Abroms,




Arthur Abyoms has boeen & shermacist for 40 voars.  Fon
the past 28 years he opervated & phovmacy in an 2res ormbraced by

the Watts Redevelopment projest, #Ho wig bhe owaer in fee sinple

of the real property on which the shavmacy was lozated, AL the

time of the commencoment of this scvion My, Abrams was 64 yoars
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of age and suffered from rhe

On February 4, L37L, the Cowmunity Redevelopment Agency
of the City of Los Angeles (the ﬁgrdh;, in the coursce of Iimple-
menting the Watts Redevelopment Plon, filed an action in eminent
domain to acquire the real vroperty uvn whilch Mr. Abrams' pharmocy
was situate, Thls parcel was pari of &n sres of éﬁproximately_

20 square blocks falling vnder the simep of the Agency's proposed

£

condemnation., The botal coademnabtion noi only tdok Abrams' pharmacy

but eliminated the wnciphhorhood froem which bis clientele came, .

'-5

By his answey Hr. asbrame snecifically praved that the
value of two types of persoual properiy sbould be included in any
determination cf "iust coupensation’ ifor the Agency's taking of

his property. These twg ty%ea (a3 g':a il propexty were (1) a
quantity of "ethical drugs’ which were in Inventory on the premisecs,
and (2) the busiress or “"goodwill,'” He alleped that the value of
the drugs was $60,000 and the valuz of the business or goodwill

was $25,000.

1. "Ethical Drugs" are those dirugs which cannot be sold
without a prescription.

“
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In support of his contention M. Abrams alleped that
because of State imposcd restrictions ot the sale of Yethical
drugs" his steck thereof were rendored valueless by the eliminge
tion of his place of business and that because of his own par-=
ticular situation 2nd the circumstances of this particular “taking”z
he is incapable of relpceting his busziness,

The trial court, oun the basis sf substantial evidence,
found that (1} by recason of his ape and physical condiclon, Me.
Abrams in unemployable, and must rely for & livelibood on his
own business, and for that reason bis business constitutes his
only present and potemtilal source of livelihood, gznd his principal
asset, and {2) Mr., Abrams ic incapable of starting a new business
located in a new area.

The evidence cstabliszhed that beceouse of State require-
ments the inventory of ethilcal drugs could aet be sold to &nother
pharmacist without a c&rtixicatinn as Lo purity, The cost of such
testing and certification would exceed the value of the drugs,

It was stipulated that the value of the drugs was $10,000.

As a result the trial courk concluded that the good ﬁill

of Mr, Abrams' business was "takea, damaged, and destroyed" and

that the market for the drugs had been "destroyed” by the condemna=

tion action,

2, It is claimed by hbrams and not denied by the Apency that
the Watts Redevelopment pL y contenplates that the area acguived by
the Agency will eventually be turnad over (o pr‘vdtc intercsts fox
the puxpose of establishing various commerclal enterprises which
could include a drug SEOLE,



G the basis of these Liodings and conclusions the trial
court awarded v, Abrams S10 007 the stipulated value of the Grups,
in addition to the value which Che jury ploeed oo the real property
and {ixturcs but denied any avard oo the goodwill of the busincss
on the grounds that as o matter of law ﬁx wis noo-compensable,

Both the Agency and My, Abrams have appsaled,

Since on appesl we do nobt voveish the evidence, our scorbe
lag point is the well supported Iindings of the trial court that the
two forms of personal preperty ab issue were taken, damaged or de-
stroyed by the condemnation actileon, Their vaiue has been reducced
to zero.

From this base we procced to determine who should bear
the loss, The essential guestion Lo be answered is whecher a
failure to compensate for these itoms would result in the owner
of private property belng asksd Lo bear a dispropertionate share

of the cost of a public improvement, ({lement v. State Reclamation

Board, 35 Cal.2d 628,}
On this appeal the Apency sugpests an issue which was
3

not raised below, that is that Mr, Abrams did not mitigate the

3, During pretrial procecdinpgs the Agency's poqjtlon was
that compe nsabLlity per se of the contosted items 0& personal
property was at issuve, It did not challenge Abrvams'® claim of
inability to relocate the business or divpm e of tiw ethical drups,

The final pret ial order states as follows: T'Plaintiff
and defendant can now stipulate and agrec that the legal iscue 1s
as follows: Whether on the facts at par, defendint A.J. ABRAMS is
entitled to be compensated for busincsas goao will, 1f any, and his
stock of ethical drugs, if any, pursuant to Article I, §14 of the
California Cons tiLuLlun and the Fifth and Fourtcenth Amendments of

the U,S. Constitution.,” ,
'+
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damages. This «laim is based oo twoe alf{ovent potions

As te the DInwentory of druge the Agcncy contends that
Mr. Abrams made no cffcrt to diriusz of ohe drups but instead
continued to koep his ipventorsy eurveont, Thoe Agency did net sezk
an order Ear.immediate possession, nance Mr. Abrams continued in
business until conclusion of the visl, t appears that he cun~
ducted that businessz with iz frve z;hg at normal lovels,

wiimindstracive Code szotiion 1716 reguires the owacy of

a pharmacy to maintain an adequate susply of drups and chemicals,
Be that as it may, the Agency iz really scgpesting that we rewelgh
the evidence since the trial covrt found that Mr, Abrams could not
otherwise dispose of the drugs be had cn hand., Mr. Abrams was aot
required, pricr to judgment,te allow his business to atrophy.

Concerning the loss of the business the Agency contends
that Mr, Abramsz should have svailed Linscli of certain relocation
assistance afforded by pchisiena =L the Soveroment Code,

Government Code section 725% provides that as a cost of
the acquisition of real properiy for 2 publie use, a public entity
shall compensate a displaced poerson Lov (1) oxpense of moviog the

business, {2) expense in searching fur a replacowent of the businzss,

._-.e
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pilde personel property as a vresult of

(3) actual direck less oi ta

-

moving or discoptinuing & business.

T ? e

In licu of such cowpensctlon a businoss man who 1s dig

.

placed by @ condemmation actisn may elect to accept 4 lump sum



payment based on anveal avmiogs oo cdoaiingd ool te excead 310,000,

This latter optinn j: comditionou o0 fue oy
fied that rhe busines: ednnot oo releocated sichout substavcial less
of patrouasge,

This stetule appoars vo uf o be leglsiative recopuidtion
of the need to compenceta iy loms of bGusiness as o rescle of e
condemnation action bul contomplane: zhat sush comwonsation be

independent of the coundomnation pronuotduinss,  The rolocation aczist-

ance contains & certain amount ol “hvﬁnina“ by the Legislature in
glving the Agency the fast-~finding powsr on the isgue of reloca~

bility and in limliting ebsclutoly the amount of compansation

available,
Further, section 7270 ol the Guvernment Code provides

v

that nothing in these provisicas shall e construcd as creating

)
-

in any condemnatibn procesdiogs any elomeat of damages net in
existence on the date of the enactment. Sectien 7274 specifically
provides that these provisions croeate so riphts or lisbilities,
Thus these provisions are noi an aduguate substitute for the con-.
stitutional reguireawctu of just cowleusation,

e discuss the Lepisloture's powsr te Iimlt compensation

and becauvze the issue

1,.\=

Infra., At this point for the veasons states

was not raised at trial we reszent the Ageney’' s contention that

Mr, Abrams failed to mitigate domapes,



The rentining conteriion of i Anenoy Ls essentially

in an aclion
Articie I, seoticn L4 op the Uoliloraia Constitutieon
provides that “"Private proporoy suall not Lo taken or damaged

for public use withoubt juat compernsavion o . . 0 That very

simple statement of one 2
tradition and culiure nas yosuliod fo vo
text material dealing, under warying civeumstances, with the
issues of what has been “naken or damoped” and what are the
e
J
The Constitubion veiers to “prosariy” without distinge-
tion as to ites chavacter Ay reat ov personal.  (Sce Sutflin v.

State of California, 261 Cai. dpn. 24 50, where o an lnverse con-

G o

demnation action it was hold thar siaistilf could be compensated
for damage to 2 number of suteechilus on plalnbiflf's property
caused by flooding frem suate £lood control works,) Contrary to
the Agency's conteuntion heve, 15 the state tékes or dawages

personal properiy in tho siercilss of fts power of eminent dounin

it is sbligated to pay jest compoasation o thoe owner, (Subfin,

supra; also see Van Alstyue, Jrstucery Moliflessien of Inverse

Condemnation: The Scone of lonfeliotive Powsr, 19 Stanford L.Rev,

frev,3d ad, LO973)

727; 1 Nichols, Tho
§ 1.13[3], pp. 1-18.) We sce ae dilfovence booween the damaging

#

e
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of autemobiles In Suifin and she dostyection of the personal
nroperty here,

In determining whethoy rzeporty, yeal ov persenal, has
been taken or damaped the test 1= gha loss o the owaer dnd not
benefit to the rvalker. {(Foopis ve Lo Macohia, 45 Cal,2d 738;

- g R g Y e e PSR S B R i ‘5
U 8. v. Gepera? Motues Dopp., 323 .5, 57035

Thus -in the ecaze o bonon L pattors ool thab the

Agency does not dntend Lo operaie o drug store on the premises

or make use of fbrams' inventery on business. {(Poston Chamber
of Commerce v. Joston, 417 0,5, 8% United Stotes v, Fuller,
409 U.S, 488; Almotad Farmere Ilowator &
U.S. 470.)

The fundamentas’ fgou

s for the courts in these eases

A

3

i
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are simply whether a property right bas boen taken or damaged
and the value of that privare prcparty‘:ight as of the time of
the taking or damaging, Just conpensation means the full and
perfect equivalent ir movey o the property taken or demaged.
Its owner is te ba put in az good & position pecuniarily as he

sropevey had not been taken or dumaﬁcﬂ

v

would have occupied LI his

i

L 24

(United States v. Miilox, 217 U035, 369, 373.)

+..M_- 3

3

The determination of these issues 1s purely a judieial
function and that function canncl bo clircumscribed by the Legis~
lature, When the state throupgh its executive arm takes or

=]

damages private property it cannct thivough its legislative arm

e



limit the price it will pay or

(Monongeahela Haviganion On, v,

United States v, How

Rivor Qoll

asnner of 1ts vavment,

148 U8, 312;

(ST

forine whares,

LT e e T e e

Il&“t
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torios, 262U
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City of Los fngolos, 23 Col,2d
Qreiz, 141,

6 Cﬂl;jd

380 County of TLoos Aapgelcs v,

Toe lov in Callfornic snd elsewhera higs long recopnlzed
compensable consequential damepe o proporty righes which, whiise
not actually “talen’, are damaged or destrovad by the physical

appropriation of a portion of thuo

24% Cal. App.id 309;

v. Glumarxa Vineyards Gorg.,
Edison Co. v, Ridlread Con,, ©
Domadn, & 14.1.7

ciple should not apply with og

BEOWE

Ly -
A

property, personal properiy, though

destroyed,
if por

0L course,

bre

real property can siuply

the property owner then the comlennd

only the land and fixtures,

ing ageney has not taken o

that is nct the same as saying

never compensable when it has

of condemning the underlying real

sendl pr

pleged up

It

domagad the personal property,

(See Peoplc

Soulbern Calif,

owner's property,

Cul.2d 737; 44 Niehols, Eminent

fer ho no lupical reason why that prin~:

el foree vhere, Zn condemning real”

ant Yraken', s damaged or

sperty which is located on the

and woved without loss to

Ly

ng azzncy takes and pays for

chie (antery situcatlion the condemn-

Mt

thav such personal property is
boon taken or damaged as a result

property.

{}‘



' Where the removol or velveaticn of elthoer tanplible or
intangible personal property, wrder the circumutancas of the
particular casc, is imposzitle, theo the ownsr'es just compensa-
tion sheuld not be limited by an arbltrary votlon that in emlnont
domaln any particular form of recopnizod property right is aon-

compensable,

-

HThis ia e beoouse, as wan seld In Loonls v, §ggg§{gg
Gourt, 145'Ca1‘ﬁpp.2ﬂ B83, &40, bearing dended, Che constirutional
concept of just compenéation_axpresﬁeﬁ s principle of fairness,
If any compensabla constituent alument of value, « , . 1& omlited
in arriving at just compensation this constitutional mandate has
not been net. ECitatfonu,l Every rile of condemnstion law, ba
it statutory or decislonal, for deturmining the value of land
taken in condemnaticn, must de dgs avery awg Jdeation conform to
this constituticnal mandﬂye, iaﬁtatiqnﬁ.j” {feonle Fx Rel, Dong,
Pub Wks, v. Lynbay, Ire,, 252 Sak,app,2d 8?63 ar 883,)

The Agency relies heavily on ity of Los Anpeles v,

Allen's Groecery Cg., 265 Col.Aps.2d 274, where it wasg stated Y, , .

*

the taking of real esgtate doss not affcvet the ovnershiip of personal
propcrLy kept on the premises talon, but net perwminenily aifixced
thereto, The owner of the personal property ls entitled to rewmove

gaid personal propert ang oveldence of ths velue of the unsold
P P s

and removed stock in trade retalced . ., , i3 not & proper clement

1

1G.



.

of damage gnder the elrewnstancos.”  traze 279.)  {(Bupbasis added,)

The civcumstances In the Allsn oise were that roal prop=
erty upon which a grocery stouvn was locoied wos being eondemned,
The owner soupht cowpeasckion Lor nis ineoorory of grecery items,

to indiratn that Che

however, therc was wothing Lo tue Allen o

grocery ifems were in any way differnnt than the vsual inventory

£y

of a grocery stove noy wiz rhoere any special problon in vemoval
4

Lo ion ©

and resale, This s maviedly ciidcorent frow @ situd

£
h

Mr.. Abrais’® inventory of etbical drugs, Sinec the state ftself
through its regulation or the kranslier of these drugs made the
transfer. Lmpossible it may not be hosrd to say thot M. Abrams
could or shoul& have soechow disvosed of tham,

We Curn now to thoe isgue of wliethsy Abrangs should be
compensated fox the loss of hls busiscuss, OF course thé good
will of & busilness 1s property and vecegnired as compensable in
both contract and tort actions beiweon pyrivaeie litigants, {Cilv.
Code, §§ 6354, 655; Bus. & rof., Code, § 1410¢; Larrey v. Boyes

Hot Springs Resomt, Ine., £453 Cal Anp.Zd GLE.) Tt is recogrized

as community property in cases of dissolution of marriape,

(Golden v. Golden, 270 Cal.bpp.2d 4015 I e dorvdince of Fortier,
34 Cal.App.3d 384.)

The Califcrnia Supreme Couxt inm Oakland v. Pacific Coang

umber ete, Co., 171 Cal. 392, hold that Code of Glvil Irocedure

section 1248 limited compensation fo the velue of the pioperty



taken and/or fevorinee dasdnps foosuing S0 aveperty not coadenmnnr,
Thus the court declured coat damane Lo broineas situated on the
condemned real estate was nob Tecognizad by the atatabe  as an
element of componsaiici.

The court in Qoklond, supen, ot p. 328, stated:s "it is
guite within the power of toe Loeglslature to declarve thot a damage

te that form of pronewly kneom sr Lus.neas oo (hoe poodieill of

*

business shall bte cowpensatcd for, hual swloos fhe fonsfivotion oy
the legislature haz so doeclaved, Lt ds vhe univarsal rule of con~
struction that an injury of fucooreniencs to a business is daprug

absgue injuria, and docs not foom g slwsant of the compensating

damages to be awarded.'! {imsbhasis addsd.)

T PO T T PP B O { - 5 L m ] o
This ruls couradated L 1905 has beon wadely eviticiiad,

(20 Hastings Lav Jeuruial, p, &/%,

Noncomnensability Juile as Al

tion Cages; 67 Yale Low Jowrodsy,

tions in an Ape of Tedoved

The Dailand cours “tzoli tochk the pains oo state thag

it did not wizh to be vndersiood o soviap thot the rukle should
not be otherwisea,

The Zalifornia Law Rovislon Commlsclon,  as recently os
January of 1274, ot page 43, éi ity tentaciva recommendations

relating Lo condemustion low oand rrocedure pointed put that eminent

s -

domain frequantly works a severs barvdsaly oo owiers of businasses



affected by wubiia projocts a0 vocowsene s ihou shops ba taken fo
L

w ot e b . -
compensate fer the
taken or dangjpad,

There ban oery oopn e sihie i ronenh Lo bho L 0w ainco

the Callaund decision, On couvss, Jhe demsultotioon still does oot

gsay that & property gight ir & busionss L compenssbls, On the
other hand, the Constituslor docu nng sy that @0 1s not compensable,
nd it s now well onfool osbhad thar sipce She soadate for poyment of

just compensation cones from the Usnstituticn itsclf, the courts

need not await legislative auinorizaelion iu gvder to determine the

ingredients of such componsation,

-

The private cwnorship of posserty s fundomental to our

P

system of goverrmont amd its pwolonlion agriect governnental lnbra-
gion ia constitusionally guaranbead, hesee the regquisement that the
exrnm 1te taking shoeid b Liberal sonsiried in
cvernment puay for iis taking shouid he Ulberalliy coastried |

R S
Baresineseceking

favor of the property owner, An sym’s e
posture on behalt of a condeamning agency in dealing with a properiy
owner is really contrary to tho spivie of ovr Censiitutlon,

OThe Constituiiennl renvinemant of fust cowpctsation

derives as much conteni Froa $ho Losic egolieble principloes of

fairness, [citacious] as it does fuon toohindeal poncepts of prop-

erty law," (United Stztes v, Sulleox, sup, #0% U8, 488, av 490,)

. L P B ., oo,
 Deast Taenbov, olbe, T0.,

PR

supra, 171 Cal. 392, was dispinguished aud found inopplleable

£



in Southoern Calif, Edison Oo. v

e e y e

G cal,id 737.

The City of Tulare intending Lo ocseralc iz own sunicipal eloe-
trical sysienm condemned Edisca Cuansmizoion lines whaich had
previously sexven elecirleoal counsusors vithin the Sity of Tularxe,
The Suprcome Cour: approved an mwars of
based upon a reasocnabie veluwin on capitsl invastment, and rejected

the condemnor’'s contontion Cret, besed on Oowlong v, foodfde Conat

Jamber, cte.. Co., ne damages for latoeyforence with business should

be allowed., The discinction whicrh the 2ourt found Lo exlst was in
8 1917 emendment to the Public Utlliivies Acy providing for sever-
ance damnges, stating "“fhe Jeficlesey da the law in 1915 (the time

-

of the ai and -deecision) was fhes sapplica 4o 1947 and the conten-

tion of the city is no looger available.' (Sputhorn Colif, Edinon

Co. v, Railyoad Com,, at papes Yaies0L.)

Another distiretion whach 15 sometimes advanced g a
reason for deaying compansaticn for pesdewili of o business was
that in Edison the condemnor irntardsd ro oparate the buginess
while in gaklapd the condemnor d4d oob 30 dntend or desive. This

x

distinction Loszs  its sigoisicence dn bipht of the "loss (o ouwncer

S V. Puller,

test of Ja M Nag‘j,.: § Hobe v

supra, aud the ?1gL;nl decisdon In Light of Hidsen as well as those
cases appoars to bave leost zeme of dus witalicy., At least 1t docs
not appear to gstand ag ap ingurmounieblie barrier to compensation in

hardship cases such py hoe one ot war, . c -

14,



Furchorvmors, since Zhangs ere sany ceadily svelluvle

! -y I N B I U R
formulae for evaluatling *he woreh of o Lusiness {sce Jn ve |
Marrdace of Foridoo aod Jovrhoys 8080 ddeson Ga. v, Rofizood

Gom,, suprd) it cannsl Be cavnesily ouppested that compensation
siiould be deniad on che Basle that 1t a3 too spaculative or difil-

cult to ascortain,

en

pornussive larnusze polnticg to an

1

s
b ]

The most rzeent d
b d ¥ o . j: f“ﬁ "‘"’{* Lol g g 4 ;‘ ot o} da y o Ay .|"i_ i f_‘ SER ¥ =“f j K '_[ 114
abandonment of the fewmeyr vigia sule iy o bo fownd dn RKopping v,

City of Whiitir:, 6 Cal,2d 39, wiers gur Juprime Court in an ln-

verse condempagion echkion eppyovad compensation for loss of rental

income acecasionnd by an sonenncomoet ol futuwrda condemnation &ction.

‘,-

© The court iv Qoening gooted with approval the f{ollowing
r

at pages 53~54, Ilrom d coeclsion of fhe Yisconsin Supreme Court in.

Luber v, Milwanler Couoty, P73 W, 20 2300

ithe fmportance fov silovieg recovery for lacidental
losses has increased zignificancly since coudemnation powers wero

initially exervcised in tbls countyy. Duriag the early use of such

power, land was usually undevelopsd aad takings seldom created
incidental lesses. Thus thoe forwaor intespretacion of the “just
compensation provision ol our rounctizublon seldom vesulted in

the infliction of iacidenial iosses, The rule allowing fairx
market value for only the physical property actually taken created

no great hardship. In modern sociziy, however, condemnation pro-

ceedings are necessitiated by numoervus heeds of society and are



initicted by nungrous authovizod Ll e oo nh
people are often congrophbten Lo gdvea souas and
reached a state whovaln wo-dovabognect Lo noegrzary, comoroial
and irdustrizl properiy ls onfen tukern Lo cordomnnsiie
When such proseriy iz tabern, fooleonral domenis are weyry apt to

pgecur and in some® Cnbes excods she Lol eaveos wvoilua of the astusl

SV QRPN SO o SRR PN S B

physical preopesrty itoken. . . . U veTeonalice coneegiential doge

apes dammug npsqhﬁmipjwri% AE vl wedern eonabitution2l Intnre

Minnesota also discorded th: tule thou censaenuential damages ave

damnim absaue dnjurin by holding thet whore a cundemnee is unable

to transfer his business frem the coadomned real preoperty to a new
location the leus of tha husioose 13 compeunsableo,
Following the lead of Hinpezots and Wisconsin, the

Californic Supreme Court has polricd the way boward o more logical

ty¥pes of cases, Ve
follow along that path by aflording rr, Abrams the relief for which
the circumstances hovae oy oul,

The judpment is veversed ood che wentier is remanded to

the trial sousrt for the sole nurnose ¢f detormining the value of



the bupincna Lh
that vaiue
Befend:ani

FITOT YR T
WAL L 2 j...f.’::_-‘

I concur;
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PRI S

DR TE A0 L

of damages in the zondesstion =0 weal prepenty &

nublic use, The Jurreme Loyt ol Califorsrdsa rae oone
siatently keld sucn damayrs Lo, ofskland v,
Pacific Coant CRell R tel 394, 398-
399; People v, Riceidrci (1$43) 23 dolorxd 390, 390;
People v, Ayou (1900F 54 Cal,2d V17, ﬁi&; Breldest .
Southarn Pac, Co. (L3004 01 Sol.zd 65%, 667 end tiw

Californie Logislature hes vepeotodiy reifecued atiempts

to make business o oveneral iy conpruzsblie ftem
in condemnation proccodi:
Thae Fedoeral doostituticn doel nel reguinre Laat

such forms of intangibie soiacry as contingent rights,

CXprotanties,

future interests, privilercs. soovit

o oewmlnent

permits, and licenses be mody

LRG3 w67 ULE, 341,

domain., (Mitcheil v,

i L3P
Trem v 1?“}‘»\‘4%
W b s " M U d2

345 {Brandeis, J.}; L.8. ox o,

(1943) 319 U.S. 266,

L B
rfi.l'ul_"s

4 .4 e A b b

.
¥

v, Fuller (1973} 409 u I, ! s Jarod

Business goodwill is wevely verm for e

tation of future busincss

Fr oY P
fall v
Pk

33 Cal, 520, 62%,Y ‘The sxrent of cpuporsabio

expectancices has been left Lo the rooc Jodgment of the
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tion of the extent to wileh suveh oxpestancies should be
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urban renewal (as av beneh), and weformstion of suburban
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of limited available means to schieve unlimited ends. 1In
the gquation between private expaeizncices and public use
a balahce mast be struck which will ¢llow the private

owner adequate conmpensation for what he has Lrretrievably
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compensated for eclsewhors fTentot e Reocommendation
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Relating to Condemnation
Whether the Legislabure will scoops or pejeel the tenba-
tive recommendation of Lva Voo Poviyion Somgniinion on
business ;_,‘.crmu.l e oanopt LU owrin bHnitatione on mandoim

amounts payable, I bave oo vay ol bvouirg, b I do know
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that compensability wi busincss rocielll duwvolves a leglis-

lative decision which affects oiiee fisesi policy and

requires evaluziion of ocher coupoting antewssis seeking

recogultion from the public parse. i view off the

long siate history consdloteatly netalar Shab compensation
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of future Wsiness seelits, o policy that would remain

¥ i - v
frozen agawnst any change stwrt oY connltifutional amend-
ment.

Required Lere (5 & legislazive scalpel, not o

P oy

constituticonal meat w0, {07, Michelnon, Iroporiy, Utility,

and Fairness: Commeats On The Othical Foundotions OF

"Just Compensation' Law, 80 Harv.L.,Pev, 1163, 1253-1256
(1967).) ‘the Legislatufa st411 rewuing our best-eyuipped
agency of govermnant te wrestle with hard, intréctible
problems and arrive at werkolble solutlons which will bring
about an acceptable cquilibrium awong competing interests.

I would affirm the judpgment,

. FLIMING s Acting P.J,

0.
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MAILING AQORESS mm III ) TILEPHONE

IBRB ARD LEVIM AVENUE (213} E4Z-8184
GLENOALE, CALIFORNIA 9(202

HENRY A. BaABcOCK .

. CONBULTING ENGINEE®R .
VALUATOR AND REAL ESTATE CONSULTANT

August<;2. 1974
o

[

John H. DeMoully _

Executive Secretary:

California Law Revision Commission
School of lLaw

Stanford, California 984306

Dear Mr. DeMoully:

Thank you for your letter of July 3lst.
The material prepared by the California Law Revision
Commission relating to proposed changes in Eminent
Domain proceedings, which you enclosed, has been for-
warded to the College of Fellows of the American
Boclety of Appraisers and I hope that its opinion’
will be prepared and forwarded to you at an early
date.

In the meantime, and speaking only for
myself, I do not think the existing law can be patched
up =- I think the law of Eminent Domain should be re-
written de novo after a thorough study of the fundae~-
mental principles involved. In this connection I am
sending you under separate cover a copy of my book,
Appraisal Principles and Procedures - I refer you
particularly to:

Chapter 3, on the meaning of the word property,

Chapter 5, on the classification of properties for
the purpose of selecting the apposite
valuation method in each case, _

Chapter‘ﬁ, on concepts, characteristics, and
measurement of property value,

Further, it is my opinion that:
1) Judicial rulings which deny the apprﬁiser the



Mr. John H, DeMoully
August 12, 1974
Page 2

use of forecasts of expected monetary returns
on the grounds that such forecasts are hypo-
thetical, speculative, and remote and not a
proper basis for the determination of market
value, should be changed, otherwise the in-
vestment analysis method of wvaluation cannot
be applied to the valuation of an investment
property;

2) The judicial ruling that "comparable sales
are the best evidence of value' or, more
precisely, '"the prices at which comparable
properties have scld are the best.evidence
of the value of a subject property' is by
no means universally applicable.

3) In many cases in which real property is
condemned, there is severance damage to
personal property which is left in the hands
of the condemnee and compensation for this
severance damage should be awarded;

4) When a business is destroyed or damaged by
a taking 1in an Eminent Domain proceeding,
the condemnee should be compensated for this
logs or damage.

While we are awaiting the opinion of the
College of Fellows, I will elaborate on scme of thése
points if you wish me to do so,

Thank you for letting me speak at the July
26th meeting. I shall look forward to continuing to work
with you on this vitally important matter.

Sincerely,

Henry A. BLbcock
{Immediate past Chancellor of

The College of Fellows of the
American Society of Appralsers).

HAB.sm

‘P.S. DPlense send me six more copies of the material you
enclosed with your letter of July 31, 1974,
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BOCIETY OF=
AL ISERS
INTERNATIONAL HEADGUARTERS / Dulles Interrisbionat irpoct 7 P01 Box 17265 « Waahi glon [ C. 20041 / (7031 620-3038 A g &
September 8, 1074 - DEXTER D. MacBRIDE, LL.A.S.A,

Executive Yice Prosident

Mr. John H., DeMoully, Exccuiive Secretary
California Law Revision Comrmission
School of Law
Stanford, California 94306 ‘
Re: Proposed Changes
Dear Mr. DeMoully: - Eminent Domain Proceedings

Dr. Henry Babcock (Glendale) has sent coples of August 12 and August 16
correspondence exchange with you.

Dr. Babcock urges a "thorough study of the fundamental principles involved'
in any restructure of condemnation proceedings, and suggests this requires
a_de novo approach.

He liats {not as a representative of the College of Fellows, but in his own
capacity} four substantive areas which he belleves demand serious, in-depth
gtudy by the Commission.

Dr. Babcock, nationally recognized for his expertise and experience in
Appraising, needs no support -- and the four issues in his August 12 letter
speak eloquently for themaselves.

Nonetheless, the principles involved and related condemnation procedures
are so significant, that I feel compelled to add my voice to the Babcock
recommendations.

As a member of the Bar (Virginla) for some 25 years, and a Public Works
Appraiger {California) for some 10 years, my work in condemnation cases
has brought me to ldentical conclusiona so well described by Dr. Babcock.

The (1) use of forecasts of expected monetary returns should be incorporated _ .-
within the parameters of admissable evidence, (2) concept that tfe prides of |
comparable property seles are the "beat evidence” should be su gdt
questlon, (3) the relationship of allowable severance dameage to
remaining personal property should be extended, (4) concept that
destructlon or damage consequent to an Eminent Domain proceeﬁIfAE is
beyond the purview of just compensation should be further exami

%k 1l _f‘j}_____!‘__p_,__ym_

:
|



John H. DeMoully
" Page 2
September 9, 1874

Please be assured tnati th2 American Societ:r of Appraisers and the

College of Fellows will cocperaie in any way possible with the efforts

of the Law Revision Commissicn and iis staff. Your work has a profound
impact upon the public, the seversl professiuns (legal, appraisal, engineering,
right of way, public administration), and practitioners in our particular

realm of valuation expertise. Do not hesitate to cell upon cur Society

and its members if ypy feel we can be of assistance.

Dextey D, MacBride, HASA, JD
Execlitive Vice Presideht

ect  Dr. Henry Babcock, FASA - Immediate pagt Chancellor, College of Fellows
Edmund Leet, FASA, Chancellor, College of Feliows
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FXHTELT ¥V
AMENDED IN ASSEMBLY JUNE 24, 1974

CALIFOBRNIA LEGISLATURE--19T3-74 BEGULAR SESSION

ASSEMBLY BILL No. 3925

Introduced by Assemblymen McAlister, Z'berg, Ray E.
Johnson, Knox, Boatwright, Maddy, and Murphy

April 18, 1974

REFERRED TO COMMITTEE ON JUDICIARY

An act to add Section 1249.3 to the Code of Civil Procedure,

relating to eminent domain ; and malang an appropriation
sherofor .

LEGISLATIVE COUNSEL'S DICEST

AB 3925, as amended, McAlister (Jud.). Eminent domain.

Authorizes court in awarding costs to the parties in con-
demnation actions to allow condemnee under certain circum-
stances all expenses reasonably and necessarily incurred in
preparing for and conducting condemnation trial, including,
among other expenses, attorney's fees, appraisal fees, survey-
or’s fees, and fees of other experts.

Appropriates an unspeeificd arnount to the State Contreller
for alloeation and disburserment to loesl ageneies for cests
ineurred by therm pursuent to this set:

Provides that, for specified reasons, there shall be no reim-
bursement of, nor any appropriation for, costs incurred by
local governmental entities by this act.

Vote: 3 majority . Appropriation: ¥e9 no . Fiscal committee:
yes no. State-mandated local program: yes no state finding .

2 3925 20 2%
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The people of the State of Califorais do enact as follows:

SECTION 1. Section 1249.2 is added to the Code of
Civil Procedure, to read;

1246.3. At least 30 days prior tc the date of trial,
plaintiff shall file with the conrt anG serve 2 copy thereof
on defendant its finel ofer to the property sought to be
condemned ind defendant shall in ke manner, file and
serve a copy theres{ on plaintiff his final demand for the
property sought to be condemned. Service shall be
accomplished in the manner prescribed by Chapter 5
{commencing with Section 1040} of Title 14 of Part 2.

If the court, on motion of the defendant made within
30 days after entry of judgment, finds that the offer of the
condemnor was unreasonable and that the demand of
condemnee was reasonable, all viewed in the light of the
determination as to the value of the subject property, the
costs allowed pursuant to Section 1255 shall include all
expenses reasonably and necessarily incurred in
preparing for and in conducting the condemmnation trial
including, and not limited to, =easonable attorney's fees,
appraisal fees, surveyor's fees, end the fees for other
experts, where such fees are reasonably and necessarily
incurred to proteci defendant’s interest prior to trial,
during trizl and in any subsequent judicial proceedings in
the condemnation action.

In determining the amount of attorneys fees and
expenses to be awarded under this section, the court shall
consider written, revised or superseded offers and
demands served and filed prior to or during the trial.

£rc: & Fhe suw of L L[ [ dellars $6.L L /L LY 48
G&at-rel}e-r for allecntien and dishursement to loesl

ageneies pursuant te Seetion 833 of the Revenue and
CFax—ahen Cede te reimburse such ageneies for eosts
ineurred by themr pussuunt to s aek

Sec. 2 Notwithstanding Section 2231 of the Revenue
and Taxation Code, there shall be no reimbursement
pursuant to this section nor shall there be an
appropriation made by this act because duties,

$3925 30 31
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obligations, or responsibilities imposed on Jlocal
governmental entities by this act are such that related
costs are incurred as a part of their normal operating
procedures.

2 3923 ) 31



