
10./25/74 

Memorar.dum 74- 5,1 

Subject: Study 36.90 - Eminent Domain (Discovery) 

Attached to this memorandu~ 3re copies of the Uniform Eminent Domain 

Code provisions relating to discovery (Exhibit I--pink) and Professor Van 

Alstyne's analysis and comparison (Exhibit II--yellQw ) with the comparable 

california eminent domain discovery provisions. 

\'Ie plan at the November 1974 meeting to revie .. the provisions of the 

Uniform Code and '.'e .. ill make any necessary changes in the Commission's 

recommended eminent domain legislation after it has been introduced in 

the Legislature. 

In connection .. i th the problem raised by Professor Van Alstyne at 

pages 2-3 of his analysis and comparison, relating to the ambiguity of 

the phrase " .. i thout requirement of court order" as used in Eminent Domain 

Law Section 1258.0.20., the staff notes that the intent of this phrase was 

to avoid any possible conflicts with California's fairly restrictive 

" .. ark product" rule in deposition of experts. To resolve the ambiguity 

and make the Commission's intent clear, the staff has revised the intro-

ductory portion of subdivision (a) to read: 

1258.0.20.. (a) Notwithstanding aRy-e~He~-~8w Section 20.16 
or any court rule relating to discovery, proceedings pursuant to 
subdiVision (b) may be had .. ithout requirement of court order and 
may proceed until not later than 20. days prior to the day set for 
trial of the issue of compensation. 

The Comment to the section .. ould corrlllence: 

Comment. Section 1258.0.20. is ne". It permits discovery of 
experts "ho 1<ill testify at trial notwithstanding any implicatIOns 
to the contrary in the "work product" exception of Section 20.16, 
"ithout requirement of a court order. The section, however, £H~ 
provides for court relief of any person to protect him from annoy­
ance} embarrasment, or oppression. 

In connection with this subject, the staff notes that the Comrr,ission 

has decided to study the field of discovery generally. 

Respectfully submitted, 

Nathaniel Sterling 



1 

z 

3 

4 

• 

1 

Z 

3 
. ,.;.: .... :.- '," 

4 

5 

6 
: •. , ." 

7 

8 

9 

10 

11 

lZ 

UKUIT I 

ARTICLE VII 

(Procet:<\ings Before '1'r iaI] 

Section 7.01. [Applicalion of Article. ) 

Discovery and pretrial conferences in condemnation actions are 

governed by the (Rules J l Code J of Civil Procedure, except as otherwise 

provided in this Article. 

Comment 

Article VII liberalizes conventional discovery practice as 
applied in eminent ,10l11ain actions, llnd includes optional provisions 
strcngthC'ning the COll rt' s authority to conduct effective pretria I con­
ferences in condemnation actions • 

Since the intent of this Article is to expand the range of dis­
covery normally available in condemnation actions, this section 
should be modified appropriately in adopting states that observe a 
more liberal discovery approach than that which is here set forth. 

, " '." . 

Section 702. [Discovery Scope. 1 

(a) Without leave of court, and wilhonl showing any need for the 

_, t-

information sought, or of hardship or prejudice if discovery is withheld, 
. ~- .. . ",,':', " .. "0 . 

a pa -ty to a condemnation action may: 
' . ,',,\'- .. ~ .. 

'.' . 

(1):' [By request for production] require anYl?ther ,party to produce, 

for inspcction and copying, or to furnish a copy of, any writlcn appraisals, 
"'".1,.. .. ' : . ~ .. ',·,.t 

l'.eports, maps, diagrams, ,charts, tables,. '01' other documents in his ", 

pass 'ssion or uncle.rhis control that contain engineering, economic, valu-

ation, comparable sales, or other clata pertaining to the .issue of compen-

sation. 

(l} By wrillen inll'''''o!(alory r(''1uin' ilny other parly to disclose 

the identity and location of rach pe 1'901: whom the othe r I'll rty expects to 
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call as a witness at Ihe lriot! 011 all)' qnestion relating to the iS8ue of 

compensation, to stale the substance of the facts and opinions to which the 

witness is expeckd to testify, and to sutnmari~e the !\founds for each op-

Inion. 

(3) By written inLerogatory or deposition require any other party 

to disclose the identity and location of every person, including an employee 

or agent, whom he has caused to e~amille the property sought to be taken, 

or whom he has consulted or employed to provide information or to ex-

press an opinion relating thereto, in order to assist in determining the 

. amount of compensation, whclher or not the person so identified is ex-

pected to be called as a witness ,at the trial. 

(4) By deposi~ion examine any pe r80n whose identity is discover-

able under paragraphs (Z) and (3), and whom the other pa rty expe"cts to 
, . ~" " 

call as a witness at the trial, with respect to his findings and opinions on 

any question relating to the issue of compensation. 

(b) A party may discover the, findings and opinions, on a'1y ques-

'. ~'. ".- '" ". .. .•. -... ....• ~ . ..... ,-
, " 

lion relating to the issue of compensation, of a pers'on whose it "ntiLy is 

", discpverable.under pa'ragraphs(2) and (3) of subsectioh (a), but whom the 

other party does not expect to. call as a witness at the trial. oJlly with leave 
.. :.~~. . :', '; '.::':-;' '~.':~' '~""; ... \' ... : ,-' .', . . ....... :. . ... :.' .,'. ..~ .. 

of cou'rt firstobtained'on noticed motl-on [or good cause shown; and subject -,':, 

to reasonable conditions required by the court. 

Comment 

Section 702 provides a liheral rule of discovery with respect 
to valuation issues that goes beyond the ptll'view of conventional 
discovery in other civil actions. For example: 

(I) Section 702(~)(1} permits discovery as a 11l<l\ter of right 
and withnl1!' prio)" COllrt approval of docull1enlary dala J'elating to 
valuation issues which may be in the posseSSion of the othel' pal-tv, 
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whether or nol prepared by a pl'ORpectivc !rial witness. Sec, e. g •• 

State v. Lpnch, ~I(, 1'.2d 13f\3 (Alaska 1973) (accord). Absent spe­
cific authori7.alioll, data of this Idnd would often be discovcl'abl" in 
other civil actlons only llpon a showing of special need 0" inability to 
obtain equivalent materials by other means. Compare FHCP, Hule 
26(b)(31. rdating to discovery of "II'jal preparation materials." 
The specification of th" kinds of data included under subsection (al( I) 

makes it clear that the mental impressions, opinions, conclusions 
or legal theories of an attorney (often calleel "attorney's work pro­
duct") are not made discoverable by this section. The bracketed 
phrase "by request {or production" should be adapted to conform to 
the usual (Hscovery technique used in the adopting state to obtain 
documentary inspection (e. g., motion {or inspection; Bubpoena duces 
tecum; etc. ). 

(2) Section. 702(a)(2) authori7.cs a party by interrogatories to . 
requil'" diRclnR1.1 re of the identity ::I1l,1 a SUllllTl::l ry of the testimony 
of the valllation witncsses e;'pocted to he calle'd by <lny "ther party. 
If the party from whol1! the inforJnatiOJo.i~ sought has not determined 
the choice of val"<ltioI1 witnesses be intenrl" to call to testHy at the 
trial, he must 50 respond" and later supplemnnt his answ,'r under 
Section 704 <IT thn c'qni.val,,"t slIrplenH'nt<lUOn provision of state 

discovery practice. A faHute to do so, unless relief is secured 
by a prote~tive order under Section 703, exposes the noncomplying 

. party to sanctions. Sec S'ection 706. 

(3) Section 702(a)(3) authori7.es discovery, as o( right, of the 

called to testify at the trial. Identification of all such persons will 
facilitate investigation and trial preparation both by infor nat means 
(e; If; ,i"nterview).and by·formal-discaVery(i. e., deposition).to the"', 
extent permitted by law. See subsection (b). Moreover, knowledge 
of. the identity of consultants used by another party will assist coun­
selin eeekingto employ other 'experts to helpprepare his client's' 
cause, and may provide clues as to the opponent's theory of value. 

_........ . .~:;.. . .,-', . -'. . '-. '. . .... :-:.. .,'- -' . ':--~:' . .' ', .. ~,. '.', ';": 
(4) Section 702'(al(4) authorizes the taking of the deposition of 

. an expert"or other valuation consultant whom another party expects: . 
Lo call as a witncs& at the trial. wilhollt the necessity for obtaining 
leave of C{ll1rt by Inotion in advance. Compare FHCP, R..le 26(b) 
(4){A) and (B). Nothing in paragraph (4) prl'cludes objections to 
questions askedduring the deposition, if otherwise permissible 
under state discovc ry pI'actice. But sec Section 703. 

Subsection (h) ,,"lhori~,es disco"(,I'y of COll'I'CIlSitlion- r"j"l"d 
facts and opinions held by consultants who it .. ,,'nol ""peeled to bl' 
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calkd as \dLI1c,GHes at till' trial. Illtl only wilh prio'I' l"a"" Dr <:O'lI't. 
No special tcsl. of """"ption" I CiJ'ClllllsLal1c<!p, or impr<lctical.ilily 
is in1posed; the reCJuisite "good cause" for the order is lcft to the 
COl1rt'~ sound discretion in light of 1IH' circumslances of thl' casc. 
FRCP, ~~llic 2{.(b)(4)( B). 

Section 702 ; s preeli caled .upOI1 the view that condemnation actions 
represent a 'lni'll1e form of litigation principally concu l'nad with the 
determination of the single issue of the amount of just compensation· 
to be paid. Because of thoi r excepti onal character, such actions can 
be expcdib"l and tried with greatc r efficiency and less expense if the 
fullest possible pretrial disclosl1t" or valuation data and testimony is. 
authorized. Ar; with other discoverable matter, of course, diseover­
ability docs not Ileces sarily iinply admis sibility in evidence at the 
trial, and the ru)[!s here s('t forth arc subject to the court's power 
under Section 703 to grant protective orders. 

Section 703. [Protective Orders, ) 

(a) Discovery under Section 702 is subject to the power of the 

court to make orders which justice requires to protect a person from 

annoyance, embarrassment, oppression, or undue burden or expense, 

but discovery allthorized by Sectioh 702 may not be denied or limited 

solely for the I'eason that the doeul11ents, information, facts, opinions, 

or otl,er 'Halt,.,,.,, SOltghl: "jthcr wt·"" . .o'r wl'r<' not prclmTed, obtained, or 
• :. I ': . . ' .. ' 

'. 
, ..... . ..' \ ,0'':. 

proc . red in antjcip~Hon of Jilig"Uoll "r i 11 pr~p" J'"tion for trbl in the 

. particular' action. ," ., > 

( b) 
.'. " " :-: 

shall pay the e,,"pert " r"nsonable fl,e ·[or time spi:;nt in preparing for· 3:n I 

in gh·ing his ,1eposil:inn, 

Conm1ent 

SeeHon 703 Hmits the """I't's "ttthority to restrict the liberal 
rUscov"ry <'Otlt""'p1,,1.<'(1 by S,'dioll 70?, Whil" the )(<'1"'1',,1 I'OWI'" to 
IHake jll'nl"dh'" ol'd!','" is "};pl'l'""ly confirmed in Suh;;<'ction (a) 
(comp" I'" FltCJ>, n"l" ,'.('(cl, "s to th(, gl'lH'I'al scoP" of protective 
ordC't'f<.lJ l\~'o ~;jf~l1iri{'ant lindt;tlinl'~~ not orrlinadly applic<1blc in 
othf'l' oivil ;H::.tioIlR :ll"f> p.f-i.ti\hli!~~]{·d: 
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(11 TIll' ",",'1'1' may nol cllJ'l:ail ,liHCOV,q'Y !':oIPly heCll1lH{, thr. 
nla.tC'l'il.ll <.;o1!.rdll W;I." Pl'PP;1 I"(·rl t oht .. dn(·d, or pl'ocurl'd in nntic:ipation 
oC 1ilil~atiol1 Ilt' Ll'ial ill the acUon. Compare FRCP; Rule Z(,(bl(3), 
Bmi Ung ,Ii ~ cov,,,'}' 0 f <I nti ci pato ry "trial preFa ration materials. " 

III The fact that the ma'te rial was not prepared or obtained 
Cor usc in the preHcnt case jfi not, standing alone, grounds for deny­
ing discovery. In the ahfience of this qualification, a protective order 
could be granted on the theory that the matei~jal sought (e. g., an 
appraisal prepared [or some purpo.se unrelated to the present action) 
was not relevant to lhe subject mattei'. Compare FRCP, Rule 
Z6(b)(4) (implied limitation of discovery of expert facts and 
opinions to those "acquired or developed in anticipation of liti-
gation or for trial"). 

If agreement cannot be r~ached between the parties as to 
the payment of the expert witness fees required by subsection (bl, 
the court may determine the amount due and order its payment • 

A party who hn,o;I';"'~l1ollCl<"l to n n''1"cst frn discovery is under a 

duty seasollably to ""I'pi p 1l'lent or amend his 1'''5pon5e.by supplying any 
< • "" 

".,:. 

subsequellt1y obl:aincr.l information upon the basis of which he knows that 

an earlier rCSpo!lHl! by him was incorl'nct whe)1 mnde or, though correct 

wh en made, is no I pn [(to r [T" l' or accu rOlt,e, if, a railll re to S\l pply th e 

~.""~.', ... , .:., "~'/~". "- .,:.,.' .• ;.... . .-' •• ~" .", "'I~' .... ; ,.: "; .' •...• :... , •• ~ 

. information would tend to hn prej"dichlly mi!'lo'a(Ung to the other party. J 

.~ . 

.,' .... Comment : " 
.,~ . 

Section 704 t" illt':'H1Nl to 1l1~kc it dea I', in th c context or the 
:' special discovl,l'Y provisions (:overning condenlnMion actions, that 

,'; a party respondillg to disco"",. i' ha3 a continuing duty to supple- ' 
. ment his ·responsps. A "p;u·ty,;' within the pl1rpose of this section, 
includes a Cll rporatc 01' oth'r 1'01'5011 whose officer or agent made a 
response or g;1~e ~, deposition in discovllry proceedings. 

In stat('~ that :\1 I'(.ndy havr nrl"'1"ato sltpplmn(,lltatioll "rovi sions 
in tl1cil' !~(,""I''''l rli~c!l\'ory rull's !l" cmlt', this s('c:tion mny not be 
strictly "PC"';""1'y ""d it i.s t:l"'l'"fol'" hrnd:et('d r,,: "ptional. Its 
cnactnH~nt, howl'vr~l', )1\,"\-1" :1 HHi.sl in .'1.voiding any doubt~ on the Jllattcr, 
and will eta,dry tit" scoP" of the sallctions descl'ib"d in Section 707. 
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Con~1n (~nt 

Sectinn 70S is hl'l1Ckd,,') [<,r nplci<,,'''! .. ,;" in st~t('S wherc it 
is dcenwrl "pprop)'jate ""I'l.'l'Hf'ly· to (",·,·doR" th(, rlrnwing of nny 
infer<>ncc f1'(,ln n., ,Jl'ovision" ".f .\ rtie'lr, \'11 1"'gan1ing the a(h11issi­
hility of evitknee {))' t\-o" P" "l'nitt<'li I,,· ):PH fol.' n" ">:Pf','t "pinion. 
These: rnalt{~l'fj an~ ~~ov('l'nprl h~1 ofhr·t' f;!..d:ut(":~, l"'\t].r~s, ;l.lut court 
decisions, an,l tlnt by thi ~ "",·tion. r;..,,, /ll,ticl" XI. 

{Section 70(,. [Effect of Discove ry Proceedings Upon Trinl Evidence. J 

(al Except as provided in Subsection (b), 
, . 

(lJ a party required ~o producc documentary data under 

this Article may not, ov~~ objection by a party who was entitled 

to production thereof, call a witness to testify at the trial on any 

question relating to 'valuation or compcnsati.on unless copies of all 

'" "apprais'als, reports, maps, diagrams, ·charts,.' tables, o.r other ... 

documents prepared by or undcr th" dircction of the witness, or 
- .' ~ . .- "-. '", . 

upon which his testimony is b.1.,;cd in whole or in part, were supplied 

.' . 

. '. ~-': 

{Zl a party who was requested to di"close the identity of a 

person by discovery proceedings under this Articlc may not call and 

examine thal person at the b'ial. over objection by the party sct'king 

the disc!osur", '.vith respect t~' any issue relating to valuation or 

compensation, unless the witness was i<l('ntified and all additional 

prop('l'ly rf'C!ucstcd information relating to the witness or his 

- , 

.. ~~.'" . 

.: . 
, . 
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17 testimony waR supplit'd ill sub~l"n!:i"l compliance with this A rtiele. 

18 (b) Upon such conrlitions as are just, the court may permit a 

19 party to call, or elicit 'an opinion or other testimony from, a witness 

J ;. 

20 whose testimony is harrell under Subsection (a), if the court determines 

21 that the failure to respond tq discovery was due to excusable mistake, 

22 inadvertence, or surprise, and did not materially impair the ability of 

23 the objecting party -fairly to prescnt the merits of his case. 1 

C0111ment 

Section 706 is an optional Pl'ovlslon designed to confirm the 
court's power to impose appropriate sanctions in the form of order~ 
excluding llvi,\r.::rl<'" where pcrtin,~nt pl'etrial discovery thereof was 
withheld. fly reference ~o discovel'y under "lhis Article," this 
section make s it etC'ar that the same consequence may be attached 
to a failure to properly supplement a prior discovery response. 
Sec Section 704. . 

Subsection (b) gives the court power to excuse noncompliance 
upon a proper showing of good cause and lack of prejudice. The 
court, however, may impose reasonable conditions, such as a 
continuance of the trial or the payment of additional cost or expense 
oC preparation to meet the unexpected evidence. 

i. , ,,' -, k.J ··,· .• ;.' ~'.:: : •• '!> 

1 

2 , 
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" ,' . 
:,4 

. 5 
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7 

8 

r~", court [may hl?ld a pretrial conference. ;lnd), in addition to other 

matters, may include in its pretrial order terms and conditions reason-
., . ' '·r ." . """. , • },I,: 

ably nec.cssary~o enCorce any agreement between the parties respecting 

the ,cope or des'ir:1l "I' the projcc;:t, the location or retoclI,tion of improve­

ments, or ~he pe dOI'mallee oC work by the plaintiff, and in connection 

therewith may d<,fille t.h" HCOP" of lhe,isslles and order oC presentation 

of evidence at the trial. I 
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Memorandum 74- 51 EXHIBIT II Octobpr 10, 1174 

• 
Merno r~ nchun 
----~>-----.~.,-

From: Arvo Van Alstyne 

To: California Law R"visi.on CorrmlisBi">l 

Subject: Discovery Unde,. the t:nifor'TI Enlinetlt Domain Code 

This memorandum analyzes Nle di&covery provisions of Article VII 

of the Uniform Eminent Domain Code (herein refenoed to as the "Code"), 

and compares them with California discovery available in eminent domain 

cases. 

SECTION 701 - UNIFORM CODE. 

This section is intended to make it clear that the discovery provisions 

of Article VII supplement and do not replace the state's general discovery 

practice for civil actions. The latter provisions continue to be applicable 

in eminent domain caB ea, except to the extent that the Code, by providing 

an inconsistent rule, supersedes the general law. 

Comment: The proposed California Eminent Domain Law 

expresses substantially the same position as § 701 of the Code. 

See § 1230.040 and Comment, Tent. Ree. p. 84; § 1258.010. 

SECTION 702 - UNIFORM CODE. 

(a) Documentary production. Section 702(a)(l) authorizes a party to 

obtain discovery, for purposes of inspection and copying, of vahtation-related 

trial preparation materials in the possession or under the control of any other 

party to the condemnation action. This provision liberalizes the usual scope 

of discovery of such documents in that: 



(1) Doctnnenta.ry· prvciuctl.on nl;:"y be {it~rnanded without first 

obtaining a court [\t'der~ Dh:cuvcry i~3 a rn_atb:··r of right and not of 

judicial discretion~ Con:pl:O:U f'RCF~ 1(ute 2b(b}{.l; (discovery of trial 

preparation rnaterlals authorba,u only by conrt order). 

Commeni: Unde.,. eel" 201 '!(al (5), cL party to a co"demnation 

proceeding ITlay also r"yuire production of clocutnents without 

a prior court order, by serving a notice to prod • .tce; but CCP 

2019(a)(5) is only ctVailabl e to 0 btain production at a deposition. 

If production of docurnents for inspection and copying is desired, 

but not at a deposition, a noticed rnotion and showing of good 

cause are necessary under CCP 2031. 

Section 1258.020 of the proposed California Eminent 

Domain Law also provides that discovery may be obtained, 

"without requirement of court order," after an exchange of valu­

ation data pursuant to ~ § 1258.210 ,- 1258.300. This provision is 

ambiguous and difficult to apply in any literal sense, L'specially 

since the only relevant rnode of discovery for which a court order 

would ordinarily be required appears to be documentary inspec­

tion under CCP § 2031. It seems doubtflll that the quoted passage 

could. have been intended to authorize discovery under § 2031 

without a court order, since judicial control of discovery, through 

insistence' upon a showing of "good cause" as a condition precedent 

to granting of inspection are essential to the scheme of that section. 

Thus, CCP § 2031 would be anomalous and unworkable without a 

court order. 



requ..irin¥ a p,riOl' r..::uurt (P:der [:0 obt~i;!, dj~Gov;_:ry of t:'Ltl pre-

of Code § 70l preclad.ing need for? court urder Wti3 f-ran-1ed on 

the aBsunlption th3.t an adcptinr st-~i.tp \vould .-:n'diuc rily have a 

counterpatt h:. FRCP Rale 26{b)(3) 5n its J('neraL discovery 

provial0ns" 

The reference 1n § 1258.020 to lack of any requirement for 

a court order thus must be deemed to mean that judicial permis-

sion to initiate any kind of discovery proceedings, following an 

exchange of valuation data, is not necessary. G onstrued in 

this manner, however, § 1258.020 merely allows an automatic 

exception to the 30-days-before-trial cut off of discovery pro-

vided by Rule 222, allowing ten additional days for discovery. 

That is scarcely a significant liberalization of discovery, as 

the Comment to § 1258.020 appears to Stlggeat. 

(2) Discovery und"r Code § 702(a)(l) is not dependent upon a 

showing of "need fOl' the information sought or of hardship or prejudice 

if discovery i>l withheld." Compan FRCP, Rule 26(b)(3). 

Comment: Section 702(a)il) is a substantially more liberal rule 

of discovery than CCP 2031. 

The latter section requires a showing to the court's satis-

faction that "good cause" existB for dOCUlllentary production 



2036(a} to in.c.lude not only a showing 01 diHCUV(:rability 0.. e~ ~ 

rele'vant to subject rn':ltter, etc~) hut also ,'C'o ~Jhovrtin1! ·:)f 'specific 

(Produ.ctior~ of appraii3a_~ l"eport of CO!Hl.enHl0r l E appi-<-aLser denied 

for lack of adequate Rhcvv-ing Q£ good cuuse) .. 

}n. adchtion to t~~e ' good cauFi I3'< I"cqu_irel-:n.ent of eeT") 2031 t 

California courts have treated engineering. appraisal, and valu­

ation data of the kind referrP.d to in Code ~ 702(1) as a form of 

conditionally privileged (L e., not absolutely privileged) "work 

product." See, e. g., San Diego Professional Association v. 

Superior Court (1962) 58 Cal.2d 194, 373 P.2d 448, 23 Cal. Rptr. 

384 (order granting inspection of expert reports sustained). See 

also, Swartzman v. Superior Court (1964) 231 Cal. App. 2d 195, 41 

Cal. Rptr. 721. Under Gep Z016(b), second paragraph, such 

materials--provided they do not reflect an attorr;.ey's mental 

impressions, conclusions, opinions, or legal theories- -arc dis­

doverable only noon a showing that denial of discovery "will 

llnfairly prejl1dice" the ability of the moving: party Lo prepare for 

trial Ot' !twill result it!_ an injustice. !~ 

Code § 702(a)(1) is intended to preclude the neces sity for a 

party in an eminent domain case to make this double showing of 

good cause and probable prejudice or hardship a~ a condition to 
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~ Under Sect-ion 702(a"i{2-) uf the ClJ(h:~ kh,-· jdcntitv of \.~aluation witnessf:>S 

expected to te,tify at the trial, t:)gether with the s'~lb5tamce of the ilnticipated 

testimony and a. oummary of :suppnYting gr(Plnc1S fo1' any opinions contained 

inspection (see abovcL_ a CO~l.rt or-i.lr<t' is not reG,u:red t nor ic:: any showing of 

Rule 26(b){4), par. A(i) (shnilar). 

Comment: The discovery authorized by Code § 702(a) (2) includes 

a more general and limited form of the information discoverable 

through an exchange of valuation data under CCP 1272.01 (and 

proposed Eminent Domain Law, §§ 1258.210 to 1258.260, set 

out in Tent. Recom. pp. 197-203), 

The Uniform Code Commissioners considered adoption of 

an exchange procedure similar to California's, but rejected this 

approach as being unduly complicated. Liberalization of the 

scope of conventional discovery was regarded as a preferable 

approach in a proposed Uniform Law drafted for adoption by 

all 50 states. 

(c) Identification..£Lyaluation consultants. Section 702(a)(3) of the 

Code authorizes discovery, wi.thout a court order or ghowing of need or 

prejudice, of the identity of all personfl consulted by the Opp(Jsite party in 

connection with the question of th" a"mount of compensation. Thi5 section 
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to trial preparation, rnay provid~ clnv~ t,-~ th_~' <lr!\:er,:'H-'- jFl:rt,.' b th •. :urv of 

ment. 

data required to be exchanged nnder cep 1272.03 (proposed 

Eminent Domain Lawl 1258.240), since the latter is limited to 

each person "intended to be called as an expert witness. " 

Howeye r. dis cove Ty of the ide ntity of exper t con s ultants --

as distinguished from their opinions and the reasons for them--

appears to be readily available under California decisional law 

by conventional discovery devices. Oceanside Union School Di8-

trict v. Superior S::ollr~ (1962-) 58 Cal. 2d 180. 373 P.2d 439, 

23 Cal •. Rptr. 375; Grossman ,end Van Alstyne, Califurnia Dis-

covery Practice § .!4 (1972). 

(d) Depositions of pl'ospectivc expert \vitnesses. Code f; 702(a)(4) 

authori2les the taking of the deposition, a.s a matter of right, of valuation wit-

nesses expected to be called to testify by the; other party, with respect to their 

findings and opinions. Compare FRCP R<lle 2(,(b)(4t, par. A(ii) {depositions 

for this purpose only permitted on court order). 

Cornrnent: Following an exchange of v:delation data, 'i 1258. 020(b) 
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that in tlH~ Ct)cie ... since th~-' tl.ttf'_l" i::: not IhrL;t'd to l;t'Xpt:rts~ I' 

~ t '1('6(') " c 1 A 'd; I"')" ",. 'J"" Gaur ~ } ) .. s .... a _~ -'iPl:" .. ; '~7 . __ -" l~_'l.l.~ J.,._p~.r~ .... C;,1 .. --- ' 

The Code provision is ITlorc liberal than the California rule, 

since a showing of need or prejudice is expressly precluded under 

§ 7QZ(aj(4). The cited Californi" cases 19ceaflside and pow, supra), 

hov/ever& indicate that if a protective order is sought to prevent 

the taking of the expert' 8 (it'position, the court may properly 

require the deposing party to lTlake " 8hawing of necessity for 

the depositiOlc and inabiljty t(; obtain the same information through 

his own expe!ts or by alt~~rllative rneanss 

(e) Discovery of findings. and opi>:!::!.!'.!, of non-witness consultants. 

Code § 702("0) permits discovery of the finding" and opinions of consultants 

who are not expected to be called to testify loy the opposite party, but only on 

court order for good caUBe, and subject to reasonable conditions (e. g., pay-

ment of the expert's, preparation and dEposition attendance fees under Code 

§ 703(b); payment of a share of the profeBsional fee paid to the expert by the 

other party). Compare FRCP Rule 26(b)(4), par. B. 

Conunent: Under Califor.nia law, discovery 0: theoindings and 
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702Jb,! if.> ~lrllilar to tbe rule in California; 

bnt duc t~J- use of ~~orrH:''\.'Jb_at l.ess restricllve languagp (cur:r,par~ CCP 

§ 2016 (b) and § 2016 (gl,relating to the "work product" doctrine), 

the Code appears to be slightly mar" tolerant of discovery in 

6uch cases than is the Callfornia law. 

SECTION 703 - UNIFORM CODE. 

Section 703(a) of t.he Code confirms the power of the court to cont1"ol 0 r 

limit discovery under § 702 by proted:i"e orden. 

Comn>ent: In this re~pect. § 703(;,.) appears to be essentially 

the same aB § 1:'.58.0 lO(c: of the California Eminent Domain 

Law. 

Section 703(a), however, also incbdes an explicit limitation upon the 

power of the court to deny or restrict discovery solely because the informa­

tion sOllght wa6, or was not, prepar"d iro anticipation or preparation for trial 

in the instant action. 

Com~ California law does not appear to contain a comparable 

provision. Section 703(a), in this respect, is intended to preclude 

a narrow interpretation based upon the restrictive wording of 



for trial). 

C onlIne nt: While not l!xpUcJHy spelled nut in Californi.1 .':5tah~h:s, 

a condition of payrn_ent of a.n e)<yh'>:rt1s ret-~ has been held a rl~ason~ 

able exercii.~e of jud-icial cliBcrption, in connection with an order 

authorizing discovery. See San Diego Professional Assn. v. 

Superior Court, supra. 

SECTION 704 - UNIFORM CODE. 

Code § 704 imposes a continuing duty upon a party 1;0 supplement or 

amend his previous responses to discovery if 5,"bseqnently obtained information 

indicates that they were i.ncorrect or are no longer accurate, if a failure to 

supply the additional information w()uld b€ prejl1didally misleading to the 

other party. Compare l'"RCP Rule 2(,(e)(2). 

Comrnent: California law does not impose any general duty of 

supplementation of rcspons',s to discovery. See Grossman and 

However, eep Un.04 (redrafted as \ 1258.270 of the 

proposed Eminent Domain Law) does require supplementation 

of expert witness lists and staten"lents of valuation data after 

they have been senr"d under the exchange procedu reo This 

Bectiun does not apply to r.-.:::sponses giver! to conventional di3-

covery demands. 
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SECTION 705 .. UNlTORM CODE, ·--------
Code § 705 m,,,kes it cle~·tr that the h!Jer-al discclvery provisions of the 

Code do not affect ~~,T' altt"l~ tlh rules ;~'_~\!~:' nlir~g adrnissihility of evicienct:'. 

and Bubstance ;-,5 Califo:rria En:dl1ent Dornilin Lav.,.'t \; 12:58~ 030. 

SECTION 706 .' UNrFOB,M CODE . .. _._----

testimony offered by a party at the trial if that party failed to comply with 

an authorized demand for discovery relating to that witness or hiB testimony. 

Comment: Section 706(a) has a counterpart in § 1258.270 of the 

California Eminent Domain Law. 

Code § 706(b) authorizes the court to eXCUse noncompliance with the 

discovery rules if (1) the faiiLtre to respond was due to "excusable mistake, 

inadvertence, or surpris e" and (2) it did not impair the ability of the objecting 

party to fairly present the merits of hi>! posiHon. 
• 

COmnlent: A somewhat more sophisticated approach to the 

problem of judicial excuses for noncompliance with the valuation 

data exchange po-ogram is fOllnd in § 1258.290. See also, CCP 

2034. 


