#36.300 8/22/74
Pirst Supplement to Memorandum Ti-L45
Subject: BStudy 36.300 - Condemrstion Iaw and Procedure {Comprehensive
Statute--Comments on Tentative Recommendation)

Attached as Exhibit I to this memorandum are comments on the tentative
recommendation from the County of Los Angeles. We anticipate receiving
additional comments from the ity of Los Angeles and will forward thenm as
soon as they are recelved.

We have sent to the {ounty Counsel another copy of the special district
pamphlet as requested in the first part of their letter. The county's com-
ments with respect to particular sections of the tentative recommendation
are noted briefly below.

§ 1240.010. Public use limitation. The county objects to the elimi-

nation of the listing of public uses presently found in Code of Civil Pro-
cedure Section 1238. The Commisslon reviewed this matter at its last
meeting and determined to expand the Comment to Section 12%0.010 to make
clear that all condemnation authority of public entities is preserved else-
where.

§ 1240.410. Condemnation of remnants. The county objects to the

"little market value"” test and would prefer to leave the matter of when
the remainder may be taken to the discretion of the court. The Commission
considered this matter at its last meeting and determined to leave the ex-
cess condemnation provisionsg unchanged.

§ 1255.010. Deposit of amount of appraised value of property. The

county objects to the reguirement that the condemnor supply the condemnee
with a full appraisal report. The county points out that the practical
effect of this requirement will be to "eliminate the public entity's use of
its staff appraisers at trial," thereby requiring the entity to retaln an
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independent private appraiser in addition to the staff appraiser. For
other objections to this provision, see Memorandum TU-45 on pages 9-10.

§§ 1255.040 and 1255.050. Deposits on motion of certain defendants.

The county believes that money needed for relocation can best be handled
through the relocation assistance provisions and that, in any case, the
“"net rental losses" test of Section 1255.050 should be deleted absent pro-
cedural steps and guidelines for its application. For other comments on
these sections, see Memorandum Th-4%5 on pages 12-15.

§ 1255.420. Stay of order for hardship. The county objects to this

provision because it will create scheduling problems. Also, it has found
very few true "hardship" cases, and the existence of the provision will
invite litigation. For a staff recommendation to ease the scheduling
problems, see Memorandwm TU4-45 on page 19.

§§ 1263.260-1263.280. Removel of improvements pertaining to the realty.

The county believes that these provisions are basically relocation provi-
sions and should not be dealt with in the context of the eminent domain pro-
ceeding. Moreover, the county believes that the legal issue of whether
improvements pertain to the realty should be determined before dispossession.
For a staff recommendation to accomplish this, see discussion of Section
1263.270 in Memorsndum T4-L45 on pages 27-28.

§ 1263.510. Loss of goodwill. The county joins the chorus of public

entity opposition to this provision. BSee Memorandum Th~45 on pages 33-3h.
The county suggests that, if the provision is to stay, it requires "very
stringent” rules, procedures, and guidelines concerning proof (can tax
returns be used?), and the like.

§ 1268.720. C(Costs on appeal. The county believes that the prevail-

ing party should recover costs on appeal--tc award the defendant his costs
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regardless of success 1s an invitation to "take a chance.” TFor other
objections to this provision, see Memorandum 74-45 on pages 42-43.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel



First Supp. Memo Th-U5 EXHIBIT I

COUNTY OF LOS ANGELES

OFFICE OF THE COUNTY COUNSEL
848 HALL OF ADMINISTRATION
LOS ANOGELES, CALIFORNIA 90012

August 16, 1974

JOMN H. LARSON, County SouNsLL
DONALD K. BYRNE, CHILF BEPUTY

(213) 974-1876

California Law Revision Commission
School of law

Stanford Univers i.t:{. ~ ._
Scanford, California 94305 -

Re: Comments on the California Law Revision
Commission Tentative Recommsndations Ralating
to Condsmnation lLaw and Procedurs

R

Gentlemen: .

On Augast 9, 1974, I, along with Deputy City Attorne
{City of uI: Anﬁha) .:'u-;s Pearson, mﬁ.’pmﬁn and nrpr
Weisman, wat with Mr. DeMoully and Mr, Sterling of your staff,
The meeting was very fruitful and worthwhile. As a result of
that mset Mr., Sterling wrote & letter dated August 12, 1974,
indicating t certain rescommendations for changes in certain
of the proposed statutes would be mads by the staff to your
Honorab at your naxt meeting, With the knowladge that
your staff will be making recommendations for some changes, our
comments for y consideration will only be directed to thoss
sections of new eninent domain law which we fesl are of the
utmost importance and of which no specific recosmendation will
be made by your staff, Our silence on any section not msntioned
does not necesserily msan we npgm it or oppose it, In making
these comments, we do not have before us the prosond recommanda~
tions of the Commission with respect to special districts, such
as the Los Angelas County Flood Control District. We have not,
as of the "“"‘1:1:: :!olh h’:t:r. rlutngun‘ copy aif: gy bumt:
or s perta revised changes w res s
dhgg::o. but we understand from Mr. DeMoull -:!:: such ﬁm
is in existence and after we receive it from Mr, DeMoully, we
will possibly give you soms additional comments oa it,

At the outset, let us sxpress the opinion that you and
competent staff have made soms excellent revisions and
additions to our eminent domain law, However, as attormays

for the County of Los Angeles, Los Angeles County Flood Control
District and the approximsts 98 unified school districts we
represent, our concern is that in your zeal to ensct a eempre-
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hensive statute governing eminsnt domain law, you have added
some new and novel proviaions that we sincerely beliave should
be furthar studied by your Honorabls Body &nd by other qualified
persons, The best mﬁh illustrative of this point is your
provision making loss of goodwill compensabls.

It is our opinfon that "goodwill' ghould not be compansables,
However, if you sust allow compensation for loss of "goodwill®,
you should carefully consider very atringent rules, procedures
and guidelines as to the valuation of such & complex and elusive
interest, 1 think you must consider carefully as to how it ia
going to be d whethar there is or is not & loss of goodwill
and, if so, how much, Will, for example, ths condemning agenc
be permitted to examine Federal and State incoms tax returns
the business? (Tax returns are considersd confidentisl, and if
ths public agency camot sxamine and consider them, vill he be
forced to the burden of hiring accountants to audit the books
of the business). We think, also, that consideration should be
given to limiting loss of goodwill to a specified period of time,
preferably, two to three years, It is apparently very common in
a sale of Dusinesses that paynent is mads for goodwill for a
period projescted over only two to three ysars. Going bayond a
1:.*1:1:;lt in time period may becoms totally speculative and gusss-
work,

As to goodwill, the above are admittedly gensral thoughts
as to vhat we bslisve are a multituds of lems which are
inherent in the very simple genaral statutory provision you

now have as a tentative recommendation to the Legislature for
payment of goodwill (Section 1263,510), We petition you to
carefully consider that something of the elusive and conjectural
nature such as goodwill should not be thrown out to the trier of
fact without some very precise and str t guidelines - Section
1263,510 doss not have any guidelines and some should and must

be provided in ordsr that pure spsculation on goodwill doss mot
result in acquisition costs that will force taxes to an ever
spiraling beight in these difficult inflationary days,

We will now commence to go through some of the other various
statutory visions that we IZesl present a particular problem
to the public entities we represent,

Section 1240,010 ?ubuc Use Limitation): We think the
proﬁimmo Code of Civil Procedurs Section 1238 is
& mistake. A ssction such as 1238 which sets out a multitude
of "public uses" is of invaluable assistance to both the public
entity and the courts in determining whether a taking is a valid



Calif, Law Revision Cosmission
August 16, 1974
Page Thres

blic use", A court certainly likes to have the nc! of
ﬁnhtun and with the elimination of C.C.P,
specific statute authorizing a particular blic use ﬂ.h have
to be found, We believe that C.C.P, 1218 1is deleted, a
substitute section should be adopted by the Ltghhtun wit:h
a mors updated (modern) listing of “public uses™,

s-u: 1240,150, 1240,410 nnd 1240,420 (Condesmation of
Reanan cess BDALION): We reco e that the acquisi-
ttm of nni.ndnra in order to avoid the payment of severance

gﬂ 13 subli.c entity is a very sensitive area - however,

Sect 40,15 not attempt to solve the probhn where
there is a dispute batween the public entity and the x
ovmsr as to l:hu acquisition of the remainder, BSection 3 40,410
dossn't offer much assistance to solve r.hotg:obh- as to the
public entity tak:h:g & '"remnant" to avoid payment of exces-
sive ssverance E” In fact, 1240 410 unl.y creates tha
necessity of court iitigation as to whether a remainder is of
"1ittls warket value", "Littls market valus" psr the comment
to Section 1240.410 means a remsinder that is just sbout totally
wipad out and useless., Those types of remsinders are not the
typical t{g: rensinders that we ses in the vast mmjority of our
condemna cases here in Los Angelss County -~ wost often the
remaining property has valus for soms other use,

We belisve that in this dlmf lpi‘rlli sconomic inflation,
the Cosmission should considex problem of allow the public
onti.ty to acquire the remainder instead of pay h umam
gs If a formula cannot be detsrmined to satisfaction
of the members of the Commission, the cmiuion should lhpl.
let the omtter as to whether & remsinder can bs acquired by t
lic entity lie within the sols discretion of the court, Wa
1ieve tlm: this is one of those difficult areas of eminent
domain law that should be furthar studied rather than Bul:ti.n;
forth the prwl.lion as now proposed in Section 1240,410,

Section 12 (Deposit of Amount of Appraised Value
of Property ] ve the rnqui.rmnt for the property owner
tc ba il.v-n t.hn li.c entity's cmhto appraisal report in

-ntttzrt ble compensation"

meuury and is unfa entities, Under the
"relocation assistance" provhi.onl eon-nctng at Section 7260
of the Governmant Code, the property ownsr has already received
prior to the filing of th- aminent do-i.n action "a written
summery” of the just co-gnnti.on established for his opcrty.
It is our i.ni.on that the adoption of 1255, Olotb wil
practical matter, sliminate the public entity's use of lts staff
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appraisers at trial and will further force the public entity
to sxpend additionmal uxr{nu‘ money to retain an indepandent
private appraiser in addition to the staff appraiser, _

Owr sxperience in Los Angeles County has demonstrated that
it rarely does any ﬁood in the settlement of acquisitions of
property to "reveal” to the propcr::'g owner or his attorney lll'
of your factual data and opinions which support your appraiser’s
conclusion of value,

Sections 1255,040 and 1255,050 (Deposits of Money for
Reloc poses ) appedrs to us from these sections
that the Commission, in its attempts to organize and revise
our sainent domain statutes, is with sections like 1255,040
and 1255.050 procesding into the relocation assistance field,
Relocation assistance should be handled separately and spart
from the eminent domsin statute or we will have relocation
statutes all over the books, 1If the matters provided for in
1255,040 and 1255,050 were handled pursuant a "relocation assist-
ance’ program rather than as ¢ ation in an eminent domain
action, we balisve the problens rent therein could more
readily be solved on an administrative basis., Your proposed
solution, sspecislly under 1255,050, will create an abundance
of additiona litigation that wili fa costly to ths hmrwt,
will add to the court's burden and could be avoided handled
on & relocation program basis with an administrative agency set
- up with guidelines and procedures,

However, 1f such provisions for relocation are needed with-
in the sninent domain statutes, we believe that the provision
for 'net rental losses' as provided in 1255,.050 should be da-
leted as it 4is one of those provisions that becomes very diffi.
cult for the public entity to disapprove unless certain proce-
dural steps and guidelines are set down,

Section 125%1620 (Stay of Order for Hnrdohtg): Undar this

section, entity can obtain an order of possession,
serve it on all of the necessary parties, enter into a con~
tractural obligation with a contractor for construction of its
proioct by a certain time and then the public entity can be
bject to a full scals court hearing as to whether it ias
nacessary for the public entity to continue its project and
take possession of the subject parcel at this time! Again,
our experisnce in Los Ange County, within ths County Counsel's
office, is that it is rare (if mr’ that we had to force anyoms
out of & dwelling where they had a "hardship". I psrsomaily do
not know of & case in our county where we forced someona out with
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a legitimate "hardlh:lg", and I recognize as I write this that
"hardship" is certainly a relative term, We believe 1255.420
is totally umnecessary, We must note, however, that on a pro-
vision such as this to determine "hlra.lhtp" for the property
owner, the Commission is able to come up with some dalines
and lsave it to the court's discretion, whereas with respect
to the taking of "excess property" (Sections 1240.410 and
1240,420) Commission is apparently unable to come up with
any guidelines and i{s umeilling to let the court determine
wvhether such "excess'" taking should be permitted (other than
the rare "little market value" test which is of no help). Ve
rugoet.fun request the Commission to reconsider ita position
on Section 1255,.420, We fesl that by its very presence, it will
“suggest” hardship in some peopls and will create umnecessary
and costly litigatiom,

Section 12;55%0 (Vacating Order for Possession): We be-
lisve word s ' should be substituted with "may" in order
to prevent & vecation of the order for possession bescause of some
uc;ﬁtul deficiency under 1255,410,

Sections 1263,260, 1263,270 and 1263,280 (Improvements Per-
taining to y): We . se three sections create
a substantial amount of confusion that can only result in addi-
tional litigation that is not necessary., Thase sections are
basically involved with the relocation, and we bslieve that re-
location problems should be handled separately and not as part
of ¢ ation in the eminent domain action, We further believe
that thar an item is a “fixture” (under the old law) and,
therefore, part of the building, should be a legal isswe for
the court and its determination should be directly tied into
the provisions for immediate possession so that issus can
be :ut:i.dcé tizewiss before the owner (tenant) must wvacate the
premises,

Section 1268,720 (Costs on Appsal): We belisve the -
uuw awarded costs. Paymsnt by the public
entity of the defendant's appellate costs where t ic antiﬁy
has prevailed is an invitation for defendants to "taks a chance
onh & case whose merits do not deserve tha 'chance",

We thank you for the ity of presenting to you some
of our views, We commend the work you have done, and wa respect-
- fully request that you consider further study on some key sections,
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especially Section 1263,510 on goodwill,
Very truly yours,

JOHN H, LARSON
County Counsel

By J-
§. Robsrt Ambrose
Principal Deputy
County Counsel
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ec: Mr, Jamss H, Psarson
Mr, laslis R, Pinchuk
Mr. Roger D, Weisman
Mr, Authm’ Jo Mfom
My, Jﬂh! V. witt
Mr, William H., Keiser
Mr, Thomas 0 'Conner
Mr, Terry C, Suith



