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First Supplement to Memorandum 74-45 

Subject: Study 36.300 - Condemnation Law and Procedure (Comprehensive 
statute--Comments on Tentative Recommendation) 

Attached as Exhibit I to this memorandum are comments on the tentative 

recommendation from the County of Los Angeles. vie anticipate receiving 

additional comments from the City of Los Angeles and "ill forward them as 

soon as they are received. 

',Je have sent to the County Counsel another copy of the special district 

pamphlet as requested in the first part of their letter. The county's com-

ments "ith respect to particular sections of the tentative recommendation 

a re noted briefly below. 

§ 1240.010. Public use limitation. The county objects to the elimi-

nation of the listing of public uses presently found in Code of Civil Pro-

cedure Section 1238. The Corr~ission reviewed this matter at its last 

meeting and determined to expand the Comment to Section 1240.010 to make 

clear that all condemnation authority of public entities 1s preserved else-

where. 

§ 1240.410. Condemnation of remnants. The county objects to the 

"little market value" test and would prefer to leave the matter of when 

the remainder may be taken to the discretion of the court. The Commission 

considered this matter at its last meeting and determined to leave the ex-

cess condemnation provisions unchanged. 

§ 1255.010. Deposit of amount of appraised value of property. The 

county objects to the requirement that the condemnor supply the condemnee 

"ith a full appraisal report. The county points out that the practical 

effect of this requirement will be to "eliminate the public entity's use of 

its staff appraisers at trial," thereby requiring the entity to retain an 
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iniepenient private appraiser in addition to the staff appraiser. For 

other objections to this provision, see Memorandum 74-45 on pages 9-10. 

§§ 1255.040 and 1255.050. Deposits on motion of certain defendants. 

The county believes that money needed for relocation can best be handled 

through the relocation assistance provisions and that, in any case, the 

"net rental losses" test of Section 1255.050 should be deleted absent pro­

cedural steps and guidelines for its application. For other cOIT~ents on 

these sections, see Memorandum 74-45 on pages 12-15. 

§ 1255.420. Stay of order for hardship. The county objects to this 

provision because it will create scheduling problems. Also, it has found 

very fev true "hardship" cases, and the existence of the provision will 

invite litigation. For a staff recommendation to ease the scheduling 

problems, see MemorandUIT. 74-45 on page 19. 

§§ 1263.260-1263.280. Removal of improvements pertaining to the realty. 

The county believes that these provisions are basically relocation provi­

sions and should not be dealt with in the context of the eminent domain pro­

ceeding. Moreover, the county believes that the legal issue of whether 

improvements pertain to the realty should be determined before dispossession. 

For a staff recommendation to accomplish this, see discussion of Section 

1263.270 in Memorandum 74- l 5 on pages 27-28. 

§ 1263.510. Loss of goodwill. The county joins the chorus of public 

entity opposition to this provision, See Memorandum 74-45 on pages 33-34. 

The county suggests that, if the provision is to stay, it requires "very 

stringent" rules, procedures, and guidelines concerning proof (can tax 

returns be used?), and the like. 

§ 1268.720. Costs on appeal. The county believes that the prevail­

ing party should recover costs on appeal--to award the defendant his costs 

-2-



regardless of success is an invitation to "take a chance." For other 

objections to this provision, see Memorandum 74-~5 on pages 42-43. 
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Respectfully submitted, 

Nathaniel Sterling 
Staff Counsel 
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ca U.forula lAW a .. t.:Lon COG _f .... :Lon 
Scboo 1 of laW 
Staalord UD:Lftl'a:Lty . 
• teaford, cal:LfClll'DIa ,.,05 

a.atleMll: 

(213) 974-1876 

OIl A •• t 9, 1974, I, a10as .ith Deput1 ~!!, Attona,. 
(Cit10f LOI Aapla.) Ja .. PUn on , Lul ... P uk au a~ 
WalHall, .. t .ith *. DtKoull, .. d *. Stull .. of fOUl' .taff. 
'!'be .. tlq ... ".., fruitful .. d .GrtlNhila. Aa a ftIIult of 
tbat .. tiia. _. Stull", wota a latc:ar datad A ..... t 12, 1974, 
:I.lldioatiq tfiat autain nc..-_tf.OIII for cha~ ia aHtaia 
of thit pz~ed .tatut .. 'WOUld be ..... by the .taff to 1OUl' 
SDDDUbla lady at ~ DDt .aUna. With the IcaawladP that 
fOUl' .taff .:L11 be _Jei. rao.,..naaticma f •• _ aha.... 0Ul' 
01 DCa f. JOU1' cOlllidintion .:L11 01l1, be duaotad to t~a 
.aatiolll of tie .. ntNDt __ 0 law Which we f .. l .n of the 
at_t f?IPfttaDC. aad of which DO .paa:Lfic nco adatioa .111 
be ... b,,... .taff. OUr 1i1aDCa oa .1l1 .act:Laa DOt __ 1oMd 
doe. DOt MO .... dl' .. a". &ppI'Dft It 01' oppaea it. la _1clq 
thu. eo ,.tI, we ao DOt have befan UI the ~opoaacl rae c lIdi. 
tioal of tba Co .lttoa .:Lth n'p&ct to .paciil IIlItdotl, .acb 
.. tile JAIl A.lu COUIltJ' Plood COllt1'Ol Dt.trict. W. haft ut, 
.. of tile wltlq of tbs.. lattH, naaiftd • cop, of .1l1 boo1cJjt 
• pl. .... ~:Li:Laa to nv .... d cbl ..... ith n._t to .peclal 
dlItrlctl, but we uidentaIIAI fra.1tl'. DIIkIullJ thlt .acb a book 
... :La ulitaDCI .u after". neel". It fro. *. Dlllou11" we 
.Ul ,.dbl, Ii". ,. ._ .dditioaal e.GI .,nt. oa it. 

At tile outl.t lat UI upnl' tile opillion tbat ,. &ad 
~ ao.,.taat .tab be". __ ... aceU .. nt r .. iI:I.OaI aa4 
Uditioal to our .lTia&at ~:La _. "" ••• ' .ttona,. 
for the Couat, of 1M Aaplal1 Loa A.la. Count, r1oo4 CODtrol 
Diltrict &lid tb& appr __ tI 1'8 UD:Lfiid .cbool dut1'icc:. we 
n ...... t ... a_D.m ... tbat :La ,.. .... 1 to eMIIt ...... . 

.' 
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heDlift .tatute IOft1'1l1ns _MDt elOiain law, you haft added 
... new and novel prcw1l1onl that we .incenly beltne .bould 
be furtbft .tudied by 10111' Bcmorabla Iocly and by other qualUied 
par.oaI. The belt .... la 111UltraU". of tbil point iI your 
prcwilion IllkiDa 10 .. of goodwill cOIIpa .. abla. 

It iI our opinion that "1O_ill" .bould DOt be c.,..abla. 
H ...... , if you _t allow COlllpeDlaUOIl for 101. of "looillf111", 
you .boUld carefully Coni iclu: ftry .trinpnt raw. procedur .. 
and pideliA" .. to tha valuatioia of .ucb a cOliplia and .1ul1ft 
intarut. I think you ... t coneiclar car.fullya. to bcRJ it iI 
IO~ to be Pl'O'IId Whethar then it or iI DOt a 101. of aoodlrUl 
and, if '0, h_ INCh. Will, for ..... la, the cOll __ tna apac! 
be panitted to -.i .. hderal a. State i1IC .. ta ntu1'nl of 
the buI lau. f ('1'- r.tu1'nI an Coal i.ed cODfidantial

l 
ancI if 

the ~U.c qeDCy c&IIDot ... iDe aDd caliclu the.,"U be be 
fOl'OId to thi bur_n of bidaa aCCOUDtant. to audit the boolat 
of the buliMI.). We think, all0

1 
that cOillicluatiOil .bould ... 

liftn to 11aiUaa lot. of 1000000U to a .pacified pariod of tt.. 
preferably, two to thr.e year.. It iI appanntly VH1 c..-oa ia 
a .ala of _tu .... that pa,..nt i .... for 100 .. i11 fOl' a 
period proj.cteel Oftr only two to tbna ,.ar.. GoiDa"'yond a 
certain dill pariod III)' ... C .... totally .paculatiVi aad .... -
work. 

AI to 10_111, the ab"", ar. adld.tte,:!l paaral thouabt • 
.. to what .. beliria are a IIIltitucla of 1hI Which are 
inhInat in the ftry .illpla .... ral .tatutOl'y provl.ion you 
IIGIf baft .. a totatift nCo.Inclatlon to the Le8i1latura for 
.. ,.ant of 10_111 (SactiOil 1263.510). We peUtioa you to 
carefully coneiclar that ..... thiDa of the .luii". aad caajectural 
_twe .Uch .. 8ooc11r11l .boulcl DOt be tbrawn out to the trilr of 
fact "ithout .0lIl ftry pr.cile &Del .tdnaeat piclelinu - Section 
1263.510 dOl. DOt ha". aay auideltu. aaa .o. .boul. and _t 
... ~lcIId in OI'dar that pun .peculatiOll OIl podwUl doH DOt 
n.ult in acquilitiOll COiti that"ill fftCe tau to aa Iftr 
.piraliDa blisht ia thl.e elifficult iaflati_ry cia,.. 

We "ill a_ co PDCe to 10 throup .o. of tha other vario • 
• tatutory proviaione that we f .. l pr .. eat a particular probla. 
to the ,-lic entitie ... reprulDt. 

(PUID1.J,e U.. tiaitatioa): W. think the 
CocIlI of Civil ProcedUre Saction 1238 iI 

a • A .action a. 1238 wbich .. tI out a .. ltitu. 
of lic ... " it of invaluable ... iltaaca to botb the public 
.u ...... T and the courtl in cletlnliainl whether a takina 11 a ".lid 

.' 
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''1Nbl:Lc uaa". A aout aartallllr 1:1..1 to haft the au:Lclaace of 
the LegialatuH and w:Lth the e1 af.natlon of C.C.P. 12381° a 
lpeC:Lf:Lc ltatuta author:L&:Lng a part:Lcular publ:Lc uaa w:L 1 have 
to be foad. Wa beltaw that :Lf C.C.P. 1238 ia deleblel. a 
lubet:Ltuta .. CUOD Ihould be adoptael by the Legl8latura w:Lth 
a mora upclablel (1IOdam) 111 t:Lng of ''pub 1:Lc .e.". 

~~~Ei.(CODcl'.Mtloa of ! . that the actlul8:L-
t:LCIIl of n.:Lnclllrl :Ln order to avo:Ld the ,.,..nt of .everIDce 
daaaPI b)' the oubUc IDt:Lty ia a ftry la.lt:Lft area - hCllHlwr, 
S.ctloa 1240.150 doel not atblSlpt to 101va the ttroblea where 
then ia a ell8publ between the pubUc .nt:Lty IDa the prapHt)' 
GWIIft .. to the eeQul8:Ltlon of the r •• :LDClar. Sacti.Clll 1240.410 
cIoun't offar ImCh "'iata'DO. to '01". the problaa .. to tha 
~l:Lc .nUt, talc:LDs a ''ra ..... t ll to avo:Lel the ,.,..ant of ..... 
d". laverence "--.... In fact, 1240.410 OD1y oreataa the 
naeudty of court 1:Lt:Ll'-ti.OD a. to wbathar a ra_:Lndar la of 
"Uttla _rkat 'VIllue". "U.ttla_rut value" par the c_.t 
to S.ct:LOD 1240.410 .au a ra_:LDder that la juat about totally 
w:L~d out and us.laa.. Thos. t,.,.. of r •• :LDdira are DOt the 
t,,:Lcal type I' .. iaden that WI I .. :LD the 'VIlIt _jor:Lty of DC 
coach .t1oa c .... bare ia Lett Aaplaa Couaty - _t oft •• tha 
1' .. :LDiaa property ha. value for a .. other u ... 

v. bal:Leva that :LD thla clay of 1,:Lra1111& .oODOll:Lc WlattClll, 
the Cowl8don aboalel cou:Lder the prObla .• of al1_:LDa the ,.Ue 
.atity to acquln the r .. iadal' :Lut .. el of ,.,f.aa hlP • ..,..aace 
...... U a forJllla caanat be detand.nael to t6a aatlafactloa 
of tlia _Slbara of the eowtaal.oD, tha Co.:L.doa aboulel •• 11 
lat the _tbll' .. to ¥bather a n_lndar caa be acqulnel bY the 
oubl:Lc .atlty 11 .. wtthla the .ola ellacraUOD of the court. W. 
_lta .. that thla la one of tboa. el:Lff:Lcult anu of _iDeat 
cIoaIla law that Ihou1d be furtbal' .tudlael rather thD ,uttlaa 
forth the prcwl8:Loa .... prope .. el 1a SeotiOll 1240.410. 

(bapos:Lt of AlIOUftt of Apprala.el val_ 
of eM I'lIClut.n.nt for the property CMIft 
to antlty'. c.,lat. appralaal nport lD 
order . .ntlty to depos:Lt "orObabla co.,.uatloD" 
18 .... ·c ... fty aacl la uafa1l' to the publlc antlt:Lea. Udal' the 
''ralocatloD "alata'DO." provlaloDl c'-'DOlq at Seotloa 7260 
of the Gc.KUaat Coda, the propart! tMlU hi. atr .. ely l'aca:Lvad 
prlor to the fU:Lq of the .-inant ilnaln act10a ''& wr:Ltta 
.~ry" of the JUlit c: .... adOD aatabll8h.el for hla property. 
It la our opiat.oa. thlt the aclcapt:Loa of 1255.010(b) w111. u a 
pract:Lcal _ttar, .U.1aabl the 'publ:Lc ent:Lty'. UIIe of Ita .taff 
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appraile. at trial and w111 further force the public entit,. 
to _pend additional taxpayer.' lIIODIIy to retain an independent 
private appraile in addition to the .taff appraiaer. 

Our _parlance in Loa ADgete. Count,. hal de..-trated that 
it rarel,. doe. an,. JO!d in the .ett~nt of acqu1litiana of 
pr;:opart,. to ''nvUl to the propert,. ... tIft or hia attorne,. all 
of JOur factual date and opiiliODl which .upport your appraue'. 
COllC lui ion of va I •• 

(Depcllit. of Mou,. for 
Re iii~mF:'"iifijjimrEo UI frOil the ... ectionl 
that C.,.illion. in it. att_ptl to orpnile and revlle 
our eaineot dOIIain .tatutu, 11 with .ectiOal liD 1255.Ot.O 
and ·1255.050 proceedins into the relocatiaa. a •• 1Ita .. field. 
Relocation ... utance .bould be handled .eperatel,. and aput 
fra the _:I.nerlt d ... in .tatute or we will ha'" relocation 
.tatute. aU over the bookl. If tbe _tun ,,"ovided for in 
1255.Ot.O and 1255.050 WU'e band1.ecl pur.uant a "re1ocatlon ... lIt-
aace" prop'a. rather than a. COIIP8Ultf.on in an ea:Lnent ... in 
action, ". believe the proble.. inherent ther.in could .... 
r.adU,. be .ol".d on an ad.in1ltrati". •• 11. Your pr.,.,..d 
.o1utiOn "relall,. under 1255.050 w111 crute an abogia4ance 
of additloM litigation that w111 be coeU,. to the lover_ot, 
will adel to the court'. burden and could be a\fOided if handled 
on a relocatlon program buil with an ad.inlltrati". apoe,. •• t 
up with pideliM. and proc.dure •• 

8GlNver, if .uch provialou for relocatf.on are ftMded with­
in the elliMnt dOIIa in • tat ute. • ". • 11,,,. that the prcwll f.on 
for "net rental loa ... " .. provided in 1255.050 .hould be de­
leted a. it u ODe of tho .. provuf.onl that bee ... "'1',. diffi­
cult for the public entit,. to dllapprove unle •• certain proce­
daral ate,. and auide li.. are •• t ilGWll. 

tay of order for Bardahip) : Under tbu 
.act i.~.;=!if"jjifttfTnt'i;t; can obtain .n or4ft of poe •••• iaa.. 
'U've it on a of Mc •••• r,. partie., entH into. con-
tractural obliption with a contr.ctor for conatruction of ita 
project b,. a cetain tt.8 and then the public _tit,. can be 
.ubject to • full .cale COUl't hurina .. to whether it 11 
Dlc •••• ry for the public .ntity to continue itl prqject and 
tab poa .... f.on of the .ubt:t parcel at thll tilDe! Allin, 
our _parience in Loa Ans' COUIltl' within the· Count,. Couaael'. 
offic., 11 that it 11 1'.1'. (if ever" that ". had to force an,... 
out of a dnll:l.ng wher. they bad a 'hardahipll. 1 pU'.cmall,. 40 
not 1m ... of a cu. in our county whU'e we forc.d • .,..one aut with 
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• legitimaU '\wrcllhip", and I ncoana. u I write th18 that 
'\wrcllhip" 11 certelnly. r.letive term. We beUeve 1255.420 
11 totally uamece .. ary. We lilian note t however, that on. pro­
vi.8lon IUcb •• tb1l to det.rmine I'barCUlblp" for the pro~ty 
OWDer, the Coa.i .. lon 18 able to COllI up with ... autditliDI • 
• act :Leave it to the court '. d18cret1on. wher ... wit6 r •• .,act 
to the t&ld.1l1 of ''ac ... property" (SectioDl 1240.410.nil 
1240.420)1 the COIIIII18.1oD 11 .pparently UMble to COll8 up with 
.y auide f.DI. .Dd 11 Udfl1U.1lg to let the court detaralDe 
whether lucb ''ac ... '' t.kiDg .hould be perm1ttecl (other thaD 
the 1'.1'. "Uttle .. rDt valUe" ta.t which 18 of DO help)., We 
r •• pectfully _r&Clua.t the C0IIII1I.1oD to recOlllldar itl pollt1oD 
OIl Seet10D 1255.420. W. f.el that bI lt1 very pruenc., it will 
I .. ~.t" berdahip iD .0lIl people .Da wlll create UDDIe .... ry 
aud eoltly UUpt1oa. 

(Vacating order far P ...... ion): W. be-U.... mp,r., 'houlcl be .ubetituted wlth '_y" lD ardar 
to pr&ft1lt • ftC.t1on of the order for pOl .... lon b8C&UI. of ... 
technlcal deflef.eDcy UDder 1255.410. 

~ffi~(~;ll1pl'ove .. ta Par­
Lltl .. etloM cr .. t. 

ccmful10a that caD em1, r •• u1t lD .ddl­
iI DOt D.c •••• ry. Tbue .. ctlODl .u 

buiea11y WI.IOIl the r.location, .u ... beU ... that u-
locat1oD .hould be haDdled .eper.tely .Dd DOt .. crt 
of III tha e.iMllt clamaill .ct1cm. W. further lieve 
that an ltea :La a "future II (UDder tha olcl law) .Dd, 

t ~t of the buUdlDS •• hould be • lap1 iI.UI for 
the court .Dd It. detera:lDatlon .hould be directl, tied into 
the proviliolll for baediate poI .... iem '0 that the iI •• can 
be _ided tt..w1l. before the OWIWr (tenant) _t vacate tha 
,rew ... 

(C .. tI Oil Appeal): We believe tbe~-
IW""I. ....... rded COlte. '.,..ut by tha lic 

eDtlt, _l'_,~I~~" .ppellate COlta wben the DUb ic ntiS' 
hal prevailed 11 • 1switat1cm for defeDClalltl to "tab. cbaace 
em. caae whole serltl do DOt de.ene the "chaace". 

We thank ~ for the opportunit, of pre.elltiDg to 1011 ... 
of our vian. We C~I. ncl the work you. ha .. do_, .ncl ... r .. peet-
fully reqUl.t that you COIlIider further .tud, em .... , .ectl.ou, 
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.. pec1ally Section 1263.510 on goodwill. 

SlAtjcl 

cct Mr. J ... R. Pearaon 
Kr. Lea lie R. PiDCbuk 
)fr. Iloser D. WeiaMn 
Ml'. Anthem,. J. auffo 10 
Ml'. Jom W. Witt 
Ml'. WUlt ... H. biaer 
Mr. Tho. sa 0 'CODMr 
Mr. "rerr,. C. S.itb 

VfIf'Y truly youra. 

JOtm H. IAllSOH 
County COUDIe1 

By 
,J-~ 
S. Ilobert Ambroae 
PriDCipel Deputy 
County Co_e1 


