
8/16/74 

Memorandum 74-4~ 

Subject: Study 36.300 - Condemnation Lav and Procedure (Comprehensive 
Statute Genera1ly--Comments on Tentative Recommendation) 

This memorandum continues the review of the comments received concern-

ing the Eminent Domain Law tentative recommendation commenced at the July 

1974 meeting. The letters previously received are again attached as Exhibits 

I through XIX; new letters are attached as Exhibits XX (white) and XXI (gold). 

Ii:l. addition, the staff has met with representatives of both the City Attorney's 

office and the County Counsel's ofrice of Los Angeles; soma of their concerns 

ve have been able to alleviate through discussion, others can be handled 

simply by clarifying language in the Comments. There are additional problems 

raised by the City Attorneys and the County Counsels that we believe are 

legitimate concerns and for which we have proposed solutions in this memo-

randum; finally, there are major policy problems that are raised by the City 

Attorneys and the County Counsels which they will include in a letter to the 

Commission to be distributed as a supplement to this memorandum when received. 

§ 1235.125. "Interest" defined (new). Tlmou.ghout t,be nninent DoIIIIIin 

Law there are references to "interests" in the property, "rights and interests," 

and "risht, title, or interest." To avoid the danger of an unintended omis-

sion and the need to insert "right, title, estate, or interest. in property" 

each time we want to refer to a right or interest in property, the staff 

proposes that the single tenn "interest" be uaed throughout the statute and 

that it be defined as follows: 

§ 1235.125. Interest 

1235.125. When used with reference to property, "interest" 
includes any right, title, estate, lien, or other interest in property. 
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§ 1235.170. "Property" defined. At the July 1974 meeting, the Com-

mission determined to leave the definition of property unchanged but, be-

cause of the potential in the definition for unintentional creation of 

rights to compensation in inverse condemnation, the Commission requested 

the staff to prepare for its consideration a draft section disclaiming any 

such intent. The staff draft appears immediately below: 

§ 1230.025. Inverse condemnation actions not affected 

1230.025. Nothing in this title creates or destroys any right 
to compensation in an action for damages under Article I, Section 
14 of the Galifornia Constitution. 

Comment. Section 1230.025 makes clear that the Eminent Domain 
taw is not intended to supply the substantive rules of inverse con­
demnation. The substantive law of inverse condemnation is of consti­
tutional dimension; the compensability of property interests and the 
amount of compensation for such interests provided in the Eminent 
Domain taw may neither enlarge nor restrict the interests and the 
amount of compensation required under Article I, Section 14 of the 
Constitution in an action for property damage. See also Comments to 
Sections 1230.020 (applicability of procedural rules of eminent domain 
to inverse condemnation left to judicial development), 1240.110 
(listing of property interests that may be taken by eminent domain not 
intended to apply to inverse condemnation), 1263.010 (compensation 
chapter of Eminent Domain law does not affect compensation in inverse 
condemnation actions). 

In place of or in addition to a section such as the one above, the 

staff believes that the problem of creation of unintended compensable 

interests can be better handled by amendment of Section 1235.170. The 

reason for the extensive listing of types of property interests in that sec-

tion is to make clear the authority of s public entity to take any property 

or interest therein necessary for its project. For this purpose, the l1st-

ing of Section 1235.170 could better be placed in Section 1240.110. For 

this reason, the staff strongly recommends amendment of Sections 1235.170 

and 1240.110 as follows: 
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§ 1235.170. Property 

1235.170. "Property" includes real and personal property and 
any right, title, or interest therein. a8a;-By-way-ef-~!!~6tFat~eft 
afta-ftet-By-way-ef-!~B~tat~eB,-~8el~ae6~s~BmeFgea-!a8a6,-F~gBts-ef-aBY 
Bat~Fe-~B-wateF;-s~B6~Ffaee-F!gat6;-a!FsFgee-F!gBts7-f!ewage-eF-f!eea­
iBg-eesemeBts;-a!FeFeft-Be!6e-eF-e~eFatieR-easeBeBts7-FigBts-te-~!mi~ 
tRe-~6e-eF-ae~e!e~eBt-ef-~Fe~eFtyy-FigRt-ef-te~e~a~y-eQQ~,aRqy7 

~~Blie-~t!!~ty-faei!!t!e6-aBa-f~aReR~6e61-aB8-fFafteRi6es-te-eelieet 
te!~6-eB-a-BF!age-eF-RigRway~ 

Comment. [Add to end of Cow~ent the following sentence:) 
For the authority of any authorized condemnor to acquire property of 
any type necessary for public use, see Section 1240.110 (right to 
acquire any necessary right or interest in any type of property). 

§ 1240.110. Right to acquire any necessary right or interest in any 
type of property 

1240.110. (a) Except to the extent limited by statute, any per­
son authorized to-Bcquire property for a particular use by eminent 
domain may exercise the power of eminent domain to acquire any right 
or interest in property of any type necessary for that use , including 
by way of illustration and not by way of limitation, submerged lands, 
rights of any nature in water, subsurface rights, airspace rights, 
flowage or flooding easements, aircraft noise or operation easements, 
right of temporary occupancy, public utility facilities and franchises, 
and franchises to collect tolls on a bridge or highway • 

(b) Where a statute authorizes the acquisition by eminent domain 
only of specified rights, interests, or types of property, this section 
does not expand the scope of the authority so granted. 

Comment. [Add to end of Comment the following paragraph:) 

It should be noted that the listing of types of property or property 
interests in this section is intended for the sole purpose of illustrat­
ing the breadth of scope of a condemnor'S acquisition authority. The 
illustrative listing is not intended as complete; a condemnor may acquire, 
if necessary, rights to limit the use or development of property, for 
example, in order to preserve land in an open or natural condition. Nor 
is the listing intended to create compensable interests in inverse con­
demnation actions that are not otherwise compensable under Article I, 
Section 14 of the Constitution. 

§ 1245.060. Management of amount deposited. Existing law permits 

deposits on entry for survey to be made either in the State Treasury or, at 

the plaintiff's request, in the county treasury. This is also the law 

applicable to deposits for possession prior to judgment. In order to bring 
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Section 1245.060 into conformity with these provisions, the staff recommends 

that it be amended to read: 

§ 1245.060. Mmagement 'of [!j~ount deposited 

1245.060. The court shall retain the amount deposited under this 
article for a period of six months following the termination of the 
entry. Such amount shall be deposited in the eeRaemBat~eR-~e~esits 
~Ra-~a-tBe State Treasury aaa or, upon written request of the plaintiff 
filed with the deposit, in the county treasury. If money is deposited 
in the State Treasury pursuant to this section, it shall be held, in­
vested, deposited, and disbursed in accordance with Article 10 (com­
mencing with Section 16429.1) of Chapter 2 of Part 2 of Division 4 of 
Title 2 of the Government Code. 

§ 1245.240. Adoption of resolution. The City of Beverly Hills (Exhibit 

VI--white) points out that Section 1245.240, requiring a majority vote of all 

the members of the governing body for adoption of a resolution of necessity, 

is ambiguous. The basis of this ambiguity is that the statute does not 

specifically refer to all members even though the Comment to the section does 

so. loIhile the staff does not believe that the ambiguity is real, we are 

willing to insert the word "aU" in the text of the statute to make its mean-

ing clear. Section 1245.240 would then read: 

1245.240. Except as otherwise provided by statute, the 
resolution shall be adopted by a vote of a majority of all the 
members of the governing body of the public entity. 

The City of Beverly Hills is also concerned with the policy of requiring 

such an absolute majority. The concern is that, in practice, such a require-

ment may aid an unwilling minority to block a needed public project. 
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On this point "e note that, i1' the project is really needed, a majority 

of all the members should be able to be ~anaged. The reason for the absolute 

majority requirement is to assure that the public entity nakes a considered 

decision of the need both for the property and the proposed project itself. 

See pages 38-39 of the tentative recoramendation. Once the absolute majority 

isattaiped, the resolution "ill be given conclusive effect under the Commis­

sion's proposals. This should beoontrasted vith the present requirement 

that a tvo-thirds majority of all members of the governing body of a local 

public entity adopt a resolution before it is given conclusive effect. 

Code Civ. Proc. § 1241(2). 

§ 1245.250. Effect of resolution. The Commission has proposed to con­

tinue and generalize the existing rule that the resolution of necessity be 

given conclusive effect in the eminent domain proceeding. 

The State Bar Committee (Exhibit II--yello,,) recommends that the reso­

lution be subject to revie1l for fraud or collusion on the ground that no 

governmental action should be free of the check and balance of judicial review 

particularly in the narrow "but not infrequent" area where the resolution 

has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart 

(Exhibit V--blue) recorr~ends that no resolution of necessity be given more 

than a rebuttable presumption that the matters to which it speaks are true. 

He states that the resolution is basically a political decision, is subject 

to abuse, and is normally based on "convenience" or "cost-saving" to the 

entity rather than on true "publiC necessity." The staff also notes that the 

conclusive resolution of necessity has been the subject of continuing attack 

in the legal periodicals, one of the more recent beir~ The Justiciability of 

Necessity in California Eminent Domain Proceedings, 5 U.C.D. L. Rev. 330 (1912). 
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The reasons for the Commission's tentative decision to adhere to the 

conclusive resolution are sumrrarized in the preliminary part on page 39: 

The Commission has weighed the need for court review of necessity 
Questions against the economic and procedural burdens such review 
would entail and against the policy that entrusts to the legisla­
tive branch of government basic political and planning decisions 
concerning the need for and 6esign and location of public projects. 
The Commission has concluded that the policy to provide conclusive 
effect to the resolution of necessity of a public entity is a sound 
one and should be continued. Where the condemnor is a public utili­
ty or other private entity, however, the issue of public necessity 
should always be subject to court determination. 

§ 1245.260. Failure to initiate eminent domain proceeding within six 

months from adoption of resolution. This section, providing the property 

owner the right to require a taking if the condemnor has not commenced the 

proceeding within six months after adoption of a resolution of necessity 

for the property, was tentatively adopted by the Corr~ission from existing 

law without substantive change. However, there are ambiguities and un-

certainties in the section that the staff believes require clarification. 

For example, it is not clear whether the public entity may rescind its 

resolution after the property owner has co~menced an action under the sec-

tion and, if so, what the consequences of the recission may be. The staff 

recommends revision of the section to read: 

§ 1245.260. Action to compel taking 

1245.260. (a) The owner of property described in a resolution 
of necessity that meets the requirements of this article may bring 
an action in inverse condemnation against the public entity that 
adopted the resolution requiring the taking of the property and a 
determination of the compensation for the taking if the public entity 
has not commenced an eminent domain proceeding to acquire the proper­
ty within six months after the date of adoption of the resolution. 

(b) In an action under this section, the court may,in addition 
or in the alternative, if it finds that the rights of the owner have 
been interfered with, award damages for any such interference by the 
public entity. 
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(e) A public entity may rescind a resolution of necessity as 
a matter of right at any time prior to commencement of an action 
under this section. Thereafter, recission of the resolution is 
subject to the same conditions and consequences as abandonment of 
an eminent domain proceeding. 

(d) Commencement of an action under this section does not 
affect any authority a public entity may have to institute an 
eminent domain proceeding and take possession of the property pur­
suant to Article 3 (commencing "ith Section 1255.410) of Chapter 6, 
or thereafter to abandon the proceeding. 

Comment. Section 1245.260 continues the substance of former 
Section 1243.1, "i th several clarifying changes. 

§ 1250.125. Publication as to certain defendants (ne,,). The Commis-

sion originally recommended the repeal of Section 1245.2 providing for an 

alias summons. In connection with the partition study, however, the Com-

mission directed the staff to give consideration to reincorporation of such 

a provision. The staff believes tbat such a provision may serve a useful 

purpose in cases of publication involving complaints listing numerous proper-

ties since it 1lill avoid the necessity of publishing the legal descriptions 

of all the properties except those in "hicb the persons being served by 

publication are concerned. 

Consequently, the staff proposes the addition of the follo"ing provision; 

§ 1250.125. Publication as to certain defendants 

1250.125. (a) j·Jhere summons is served by publication, the 
publication may: 

(1) Name only the defendants to be served thereby. 

(2) Describe only the property in "hich the defendants to be 
served thereby have or claim interests. 

(b) Judgment based on failure to appear and ans"er following 
service under this section shall be conclusive against the defend­
ants named in respect only to property described in the publication. 

Comment. Section 1250.125 continues the substance of former 
Section 1245.2. 

The Comment to Section 1245.2 would have to be adjusted accordingly. 



§ 1250.240. Joinder of property. Representatives of local public 

entities have expressed concern to the staff that, although this section 

permits broad joinder of properties, our draft has omitted language in 

existing la,·, that "the court may consolidate or separ£te them to suit the 

convenience of the parties." The practice under existing law, according 

to the public entities, is that, where Kany properties are jOined, severance 

is ~~de as a matter of course. The entities are reluctant to rely on the 

severance provisions and the formal motions required under Section 1048. 

Although the staff initially agreed ',ith the entities, further research 

has revealed that Section 1048 is fully as liberal and imposes no more 

burdensome requirements than existing law. Consequently, the staff proposes 

no change in proposed Section 1250.240. The relevant portion of Section 

1048 is excerpted below.: 

(b) The court, in furtherance of convenience or to avoid 
prejudice, or when separate trials '''ill be conducive to expedition 
and economy, may order a separate trial of any cause of action .. 

§ 1250.310. Contents of complaint. The County of San Diego (Exhibit 

III--green--p.4) agrees with the Conmission's recommendation that a map 

showing the relationship of the project to the property sought to be taken 

should be included in every case. 

Mr. Foulds of Downieville (Exhibit XllI--white) believes the map should 

also indicate whether the property sought is a part of a larger parcel and, 

if so, what the effect of the project on the remainder will be. The Com-

mission rejected this approach since the determination of the larger parcel 

is a legal issue to be resolved at a later point in the proceedings and may 

well not be known to the condemnor at the time of filing the complaint. How-

ever, the staff will add to the Comment that the plaintiff may indicate such 

matters if it so desires. 
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§ 1250.320. Contents of a nS1'er. The County of San Diego ( Exhibit III-­

green--p.4) opposes deletion of the requirement that the property owner allege 

value and :lamages in his anSller. The Cor.-mission determined to delete these 

allegations from the anS1,er because they were premature. The property mmer 

does not have sufficient knowledge at the time of the answer to plead these 

contentions intelligently. Discovery is the proper vehicle for making known 

such contentions. 

§ 1250.330. Signing of pleadings by attorney. The staff proposes to 

delete the phrase "as sham and false" from the end of this section; it 

appears to serve no useful purpose. 

§ 1250.340. Amendment of pleadings. The County of San Diego (Exhibit 

III--green--p.4) approves subdivision (b)(resolution of necessity) but be­

lieves the mandatory requirement for paYQent of compensation for partial 

abandonment is unsound (subdivision (cl). The county believes that some 

latitude should be allmled to the court to allow costs or not in order to 

stimulate negotiations between the parties. 

The staff notes that damages for partial abandonment is a provision of 

existing law. The staff believes it is sound policy to require paYQent of 

costs on abandonment where the costs have been incurred as a result of the 

condemnor's proposed acquisition which is thereafter abandoned. 

§ 1255.010. Deposit of amount of appraised value of property. The 

scheme for making prejudgment deposits recoITl11ended by the Commission calls 

for the condemnor to have an appraisal made of the property, deposit the 

amount of the appraisal, and notify the property owner of the amount of the 

deposit and its basis. Thereafter the property O1mer may request the court 

that the amount of the deposit be increaSed. Mr. Howard Foulds of Downieville 

(Exhibit XllI--white) believes that the requirement of the amount of the 



deposit based on an appraisal is a reform that was long overdue: "This 

takes it out of the lip service area." 

On the other hand, the Department of Transportation (Exhibit I--pink-­

p.l7), with the Department of Fater Resources concurring (Exhibit XXI--gold), 

objects that the requirement that the condemnor prepare for the condemnee 

a statement of valuation data involves extensive administrative effort and 

expense and places a burden on the condemnor to provide detailed valuation 

data not normally available until very near trial. The staff believes that 

this objection is based on a misunderstanding of what Section 1255.010 re­

quires. It does not require actual data to be used at trial; it requires 

only a copy of the appraiser's report. It is difficult to see how this will 

entail any inconvenience to the condemnor; for presumably the condemnor has 

a preliminary appraisal prepared as the basis for a prejudgment deposit in 

every case regardless of the Corrmission's present recorrmendations. And the 

relocation assistance provisions require the condemnor to have an appraisal 

and make an offer to the property owner based on the appraisal. See Govt. 

Code § 7267.2. 

The County of San Diego (Exhibit III--green) has quite a different 

objection to the prejudgment deposit scheme, which is that it duplicates 

provisions of the relocation assistance act. The staff is at a loss as to 

which provisions are involved unless it is Government Code Section 7267.2, 

requiring the condemnor to make an offer to the property owner to acquire 

the property at a price based on the conderrillor's appraisal. This section 

is not a deposit section; hence, it cannot serve the same function as the 

Commission's prejudgment deposit provisions. 

§ 1255.030. Increase or decrease in amount of deposit. ,!hile the 

initial deposit is made ex parte by the condemnor, Section 1255.030 permits 



the property owner to have tlJe amount of the deposit increased. The Depart­

ment of Transportation (Exhibit I--pink--pp.16-113), 1,ith the Department of 

Hater Resources concurring (Exhibit XXI--gold), sees this as an open-ended 

invitation to property ownerS to challenge the sufficiency of the deposit, 

which viII assuredly result in an increased burden on the courts. The 

department notes that, under the Corrmission's proposal, the propercy owner 

ooy make successive attempts to have the deposit increased; if an increase 

is not deposited vithin ·30 days, it will be treated as an abandonment; upon 

"ithdrawal of any amount derosi ted, the court cannot redetermine probable 

compensation to be less than the amount "ithdrawn. "The net result of these 

proposals cannot help but greatly increase the amount of court time utilized 

in pretrial motions to increase the amount of probable just compensation 

deposited to secure necessary orders of possession as "ell as increase the 

administrative costs imposed on condemnors. . . ." Because of the workload 

increase on the courts, the deposits will be regularly increased beyond the 

eventual amount of just compensation finally determined in the case. 

The County of San Diego (Exhibit III--green) also objects to the provi­

sion for review and change of the security deposit, stating simply that it 

"should be limited because of the potential for abuse." 

The staff does not see the specter of abuse of the right to increase 

the deposit ,rith every property owner coming in automatically to request 

the increase. The burden of proof 1>'ill be on the property o1>'ner; he ;rill 

have to substantiate his contentions witt appraisals, and he 1>'ill not be 

looked on by the court with favor if he rrakes successive efforts to increase 

the deposit. The property O1>'ner in the condemnation action must bear the 

expenses of attorney and appraiser and "ill be reluctant to try to make a 

showing for an increased deposit unless he believes he has a legitimate 

case and a fair chance of success. 



The staff does note one area that it considers to be a real problem 

for the condemnor. Under subdivision (b), if the increased deposit is not 

wEde Hithin 30 days, the condemnor is alloHed a 10-day safety valve for 

inadvertent failure to pay. H01lever, because of bureaucratic inertia and 

other problems often involved in getting administrative action from public 

entities, these time limits may in some cases be unduly rigid. Consequently, 

the staff proposes that the court be alloHed to extend the time period a 

reasonable length upon a proper shoHing by the plaintiff. The specific 

language proposed is set out below: 

ants. 

§ 1255.030. Increase or decrease in amount of deposit. 

1255.030. 

* * * * * 
(b) .•. . i~ the plaintiff does not cure its failure within 

10 days after receipt of such notice, or such longer time as the 
court may a11m, as reasonable upon a showing by the plaintiff of 
good cause therefor, the court shall, upon motion of the defendant, 
enter judgment dismissing the proceeding and awarding the defendant 
his litigation expenses and damages as provided in Sections 1268.610 
and 1268.620. 

§ 1255.040. Deposit for relocation purposes on motion of certain defend-

The Cowmission has tentatively recommended that residential property 

owners be permitted to compel the condemnor to make a deposit in cases where 

the condemnor has not made one. The Department of Transportation (Exhibit I--

pink--p.21) opposes this recommendation for the reason that the need for funds 

for relocation of the resident has disappeared with the enactment of the 

relocation assistance act. The County of San Diego (Exhibit III--green) makes 

the same point. 

The staff agrees that the reason for the Commission's recorrmendation 

was to give aid for relocation in the hardship case and, if the act is 

serving its intended purpose, then there is no longer as great a need for 
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Section 1255.040. It should be noced, hm{ever, :chat the relocation assist­

ance act provides only limited amounts of Eoney for moving and acquiring 

comparable property; the bulk of the cost of replacement property is borne 

by the property owner ·"ho will not receive compensation for the property 

from "'hich he has been moved EntE he is FEtid the award follm,ing trial or 

unless a prejudgment deposit is made. 

In Memorandum 74-46, the staff llotes the scheme of the Uniform Eminent 

Domain Code which requires a del'osit ul'on demand of the property owner ·"here 

the court determines that good cause to reake the deposit is shmm. Adoption 

of the Uniforrrc Code scheme tlould avoid many of the problems inherent in the 

complex, piecerrceal scheme of the lav Revision Commission draft. 

Should the Commission determine to retain the present scheme for de­

posits on demand of the property owner, there are a number of changes that 

should be considered in Section 1255.040: 

(1) The staff recorr~ends that, under both Sections 1255.040 and 1255.050, 

the sole issue that should be presented by the section is whether a deposit 

should be required. If the court deterEines thut a deposit should be re­

quired; the deposit should be made under the article in the same manner as 

other deposits are made--a deposit based on the conde~nor's appraisal with 

the property mmer having the right to have the amount so deposited increase" 

if the deposit is inadequate. T~e value of limiting the issue under Sections 

1255.040 and 1255.050 to ",b'cth"r", dRposH ["w,id u~ made is that, unless the 

condemnor objects to making a deposit, there need be no contested hearing. 

Under the present scheme, Ctowever, the conde~nor must in every ca se go to a 

contested hearing because the court uill determine the amount of the deposit 

and it viII be necessary for both parties to present evidence as to the amount 

of the deposit at the time of the hearing on uhether a deposit should he 

required. 
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(2) Should there be a time limit--such as 60 days froc.: the time the 

complaint is served upon the party making the motion--for rr.aking a motion 

to have a deposit made under Sections 12)5.040 and 1255.050? It has been 

suggested that, in the case of large projects, there may be many O1>'llerS 

seeking deposits at varying times. To prevent the condemnor from being tied 

up with ueposit litigation over long periods of time, it is urged that a time 

limit be placed on the property mmer's right to demand a deposit. However, 

if the hearing is limited to the sole issue "lhether a deposit should be re­

quired, the staff does not believe that a time limit is desirable. We fear 

also that imposing a ti",e limit will result in more deposits being demanded 

by property owners who "ant to protect themselves in case the eminent domain 

case is delayed for one reason or another from going to trial on the issue 

of compensation. As a result of such unnecessary deposits, the condemnor 

would have its money tied up in deposits. 

(3) The staff recommends that the requirement that the deposit be used 

for relocation purposes be replaced by a showing of good cause for the 

deposit--such as a shmring that the property mmer has other property lined 

up and needs the deposit for a d01>'ll payment. The requirement that the deposit 

be used only for relocation purposes is one that is difficult of enforcement 

once the money has been withdrawn. 
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§ 1255.050. Deposit on motion of miner of rental property. The Com­

mission has tentatively recorr~ended that owners of rental property be 

permitted to compel the condemnor to make a deposit in ca.ses ,,'here the 

condemnor has not made one. The reason for this recor,l1llendation is that 

pendency of a condemnation action "ill frequently cause an increased vacancy 

rate so the property O1mer should be pemitted to relocate promptly. If 

the condemnor refuses to make the deposit, it is charged "ith the lessor's 

net rental losses that are attributable to the pending project. 

Tne Department of Transportation (Exhibit I--pink--pp.2l-22) opposes 

this provision on the ground that large lessors will seize upon it as "a 

method of seeking, by motions for increase of deposit before trial, to expose 

the agency unable to meet such high levels of deposits as an individual judge 

may determine to be appropriate (in the limited time and on the limited 

evidence available to him) to payment of the additional amounts provided in 

such proposal fOr failure to make such increased deposits." 

§ 1255.230. Objections to ',,1thdrawal. The Department of Transportation 

(Exhibi t I--pink--pp.18-l9) believes that the Commission's reconnnendations with 

respect to withdra1,'al by the property o,mer of a prejudgment deposit sUbstan­

tially 1{eaken the statutory protections against withdrawal of amounts in ex­

cess of those to which the property owner may be entitled. 

The department objects to the omission from Section 1255.230 of the provi­

sion that prohibits w-ithdra",al of funds by d defendant where the other defend­

ants cannot be personally served with notice of the intended withdrawal. The 

staff believes that this objection is based on a misreading of the effect of 

the Commission' 6 recorr~endation. Existing 181-' provides an absolute bar 

against "ithdra1<al where all parties cannot be personally served; the Com­

mission recornmeeds only that the absolute bar be lifted; the condemnor 

may still object to withdra;lal ",here the parties have not been 
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personally served and, vhere the objection indicates a real problem, the 

court may limit or prevent "i thdraval of the funds. BelO1.J is an excerpt 

from the Comnission's tentative recommendation on this point: 

The existing absolute prohibition of «ithdrm·ml absent personal 
service on all parties should be eliminated. (!ui te often, "defend­
ants" in eminent domain proceedings can easily be sho,m to have no 
compensable interest in the property. The courts can protect the 
rights of persons upon "hom it is not possible to make service by 
reeJ.Uiring a bond or limiting the amount 1<i thdra"n in any ca se "here 
it appears that the party not served actually has a compensable 
interest in the property. 

The Department of Transportation is not "holly convinced by this argu-

ment, pointing out that it may not be so easy to determine that a defendant 

has no interest, that discretionary po«er to provide a bond or to limit 

withdrawal may provide no real protection in some cases, and that there is 

no concrete evidence of the need fol' this reform. 

§ 1255.280. Repayment of amount of excess withdrawal. The Department 

of Transportation (Exhibit I--pink--p.19) objects to changes in the provi-

sion relating to repayment of excess amounts withdrawn. Present law re-

quires repayment to the condemnor with interest on the excess; the Comrnis-

sion's recommendation requires repayment with interest on the excess only to 

the extent the excess was obtained on motion of the property o;mer. The 

Commission's recommendation also permits a stay of execution on the repayment 

to the plaintiff for a period not exceeding a year, interest to accrue 

during the stay. 

The reason for these recommendations is that the property owner who 

withdraws the deposit normally needs the ~oney to aid in relocation; he 

should not have to pay interest on amounts in excess of compensation that he 

wi thdre .. in reliance on the a ccura cy of the condemnor's deposit, and he 

should be afforded some time to raise the repayment money that he has spent 
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in reliance on the deposit. The staff acknowledges that the force of this 

argument is diminished by the enactment of the relocation assistance act and 

that the changes recommended by the Corr~ission are no longer as critical as 

they once ,rere. 

The basis of the Department of Transportation's opposition is that these 

changes enhance "the invitation extended to ownerS to both seek increased 

deposits of probable just cOP.'lpensation and to encourage "ithdrawal." It 

should also be noted that the County of San Diego (Exhibit III--green) be-

lieves that the interest recovery provisions "should be made clearer." 

One suggestion the staff has to make this section more acceptable is to 

provide that, in case of a stay, the court may require adequate security. 

This might take simply the form of allowing the recording of an abstract of 

judgment. The staff would amend subdivision (d) to read: 

(d) The court may, in its discretion and with such security 
if any as it deems appropriate , grant a party obligated to pay 
under this section a stay of execution for any amount to be paid 
to a plaintiff. Such stay of execution shall not exceed one year 
following entry of judgment under this section. 

§ 1255.410. Order for possession prior to judgment. One of the major 

reforms recommended by the Commission is the extension of the right of 

immediate possession to all authorized condemnors. The need for this reform 

is questioned by the Department of Transportation (Exhibit I--pink--p.15), 

which suggests that the present limitation of immediate possession to rights 

of way and reservoir purposes is appropriate since these projects present 

unique problems of land assemblage. 

other condemnors do not agree with the position of the Department of 

Transportation. The Southern California Gas Company (Exhibit XV--pink), for 

example, feels a particular need for expansion of the right of immediate 

possession. "Such an approach would be of benefit to both condemnor, property 
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ov-.Tners and the generBl public. Tl~e grm~ring energy shcrtaBe has made' immedi­

ate possession' a necessity. Unnecessary, lengthy litigation should not be 

permitted to delay the flm{ of natural ga s to the consuming public." The 

County of San Diego (Exhibit III--green) also believes that the right of 

irrmediate possession should be expanded. 

The Department of Transportation indicates that the main basis of its 

opposition to expansion of immediate possession is not so much that it is 

unnecessary, but that the protections for the property owner that accompany 

the expansion are I,m;a rranted. The staff believes that the parti cular 

protections for the property O1mer must be viewed individually and not as 

tied to an expansion of the right of immediate possession. The staff believes 

that the protections afforded the property owner are desirable whether or not 

the right of immediate possession is expanded beyond its present scope. 

In this connection, the State Bar Committee (Exhibit II--yel101'--p.3) 

recommends that Section 1255.410, authorizing an ex parte order of immediate 

possession, be amended to require a showing by the plaintiff of "actual need 

as of the effective date of the re'luested order of possession." The Commis­

sion in the past has agreed that "need" should be a factor in authorizing 

immediate possession but has determined that the most effective way of 

incorporating the factor is to put the condemnor to the test only if the 

property owner is able to demonstrate to the court substantial hardship. See 

Section 1255.420. It should be noted, however, that the Department of Trans­

portation has "strong objections" to this scheme (Exhibit I--pink--pp.19-20). 

The department indicates that allo«ing the property owner to shew hard-· 

ship and putting the condemnor to the need test before an unsympathetic 

trial judge 1<auld make it virtually impossible to plan for possession with 
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any a£surance. According to the departlnenlC, tinder existing law, there is 

adequate review of hardship to ~he property owner in the process of issuance 

of a Tdri t of Assistance for dispossession. 

If both property owners and coC'demnors so desire it, it 'muld be possible 

to eliminate the hardship hearing in Section 1255.420 and incorporate a "need" 

test in Section 1255.410. The staff had originally proposed this system, but 

the Commission changed it on the basis that an ex parte hearing on need was 

nO hearing at all, and the property owner would not thereafter be able to 

successfully challenge the initial determination of need. A return to the 

ex parte "need" approa eh would also require deletion of the provision in 

Section 1230 .050(b) that "The plaintiff is entitled to enforcement of an 

order for possession as a matter of right." This '"auld restore the power 

of review by the court Over iss:lance of ,,.rits of assistance as desired by 

the Department of Transportation. 

§ 1255. 1120. Stay of order for hardship. One defect the staff sees in 

this section is that it allm1s the defendant to move for a hardship stay at 

any time up to the actual day of possession; this will enable a defendant 

to cause undue scheduling problems for the condemnor. 1·;e suggest that the 

defendant be able to take advantage of the hardship etay for a limited time 

after service on him of an order for possession. The first sentence of Sec-

tion 1255.420 would then read: 

1255.420. Not later than 30 days after s2I'vice of an order author­
izing the plaintiff to take possession of property under Section 
1255.410, any defendant or occupant of the property may move for relief 
from the order if the hardship to him of having possession taken at the 
time specified in the order is substantial. 

§ 12;'5.450. Service of order. ,['he Commission's tentative recommenda-

tion for the time for service of an order for possession deletes the provi-

sian in present law enabling the court, upon a shm,ing of good cause, to 
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shorten the time for possession to not less than three days. The reasons 

for this recorr~endation were that (1) the property aCQuisition guidelines 

in the Governrrent Code reQuire 90 days' notice prior to dispossession; (2) 

three days is an unconscionably short period of time in which to make a 

person move from his residence or relocate his business; (3) there were no 

conceivable situations in whict the condemnor would reQuire such haste for 

possession, absent an emergency; and (4) in the event of an emergency, a 

public entity could resort to use of its police power. See Section 1255.480 

(police power not affected). 

The Department of Transportation (Exhibit I--pink--pp.20-2l) would con­

tinue the court's flexibility to order dispossession on short notice, stating 

toot the provision is designed to "remedy unnecessary wastage of public funds." 

The reason is that the lack of ability to provide the contractor with the 

necessary property could expose taxpayers' funds to substantial wastage 

by way of contract claims, particularly in cases where irr~ediate possession 

of unoccupied land, or even occupied land, will cause little if any hardship 

to the owner. The staff notes, on this point, that the Commission's recom­

mendation reQuires 90 days' notice only as to property "lawfully occupied by 

a person dwelling thereon or by a farm or business operation"; in all other 

cases, only 30 days' notice is reQuired. 

The staff OOs received some comment from public entities also concern­

ing the definition of record miller in subdivision (a); the public entities 

can See little value in the reQuirement that the order of possession be 

served on all persons having recorded interests in the property, some of 

whom Illay not be affected by the transfer of possession and some of ,,-hom may 

not even be parties to the proceeding. Existing law defines 'record owner" 

as "both the person or persons in ."hose name the legal title to the fee 
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appears by deeds or other instruments duly recorded in the recorder's office 

of the county in '"hich the property is located and the person or persons] if 

any] in possession of the property under a written and duly recorded lease 

or agreement of purchase. n The Commission broadened this definition at its 

November 1971 meeting for reasons that the staff cannot now recollect; it 

was] however, not in response to a staff recommendation. 

§ 1258.280. Limitations upon calling "itnesses and testimony by 

witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue) 

and the County of San Diego (Exhibit III--green--p.5) complain that judges 

on occasion permit witnesses to testify even though they have not complied 

with a demand for an exchange of valuation data. This is a complaint the 

Commission has heard many times in the past. The proposed legislation makes 

clear that the testimony may not be given unless the demand has been complied 

with; there is little the Commission can do to assure that the judge follows 

the law. The Commission has made clear, in Section 1258.290] that the judge 

who grants relief from the failure to comply with an exchange demand may 

impose such terms as a continuance of the trial for a reasonable period of 

time to counter the surprise and an ~ of costs 3nd expenses incurred 

to meet the newly revealed evidence. 

One suggestion the staff has to cure the problem of the owner testifying] 

raised by the County of San Diego, is to add the following sentence to the 

first paragraph of the Comment to Section 1258.280: 

The sanction for failure to exchange valuation data applies to all 
persons intended to be called as valuation witnesses, including 
the owner of the property. See Section 1258.250 and Comment thereto 
(persons for whom statements of valuation data must be exchanged). 

§ 1260.210. Burden of proof. Existing law places the burden of proof 

on the issue of compensation on the defendant; the Cowmission ~ro~cses to 
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eliminate the burden of proof of compensation. This proposal is criticised 

by the Department of Transportation (ExhiCit I--pink--p.ll), the County of 

San viego (Exhbit III--green), the City of San Jose (Exhibit VIII--pink), 

and the Department of Hater Resources (EJdlibit XXI--gold). Tbe Department 

of Transportation states that the proposal is "neithel' practical or logical." 

The County of San Diego notes that, "In practice, juries do not appear to be 

cognizant of the b~rden. However, we do not wish to add to the real burden 

which is faced by all condell'.nors." 

§ 1260.230. Separate assessment of elements of compensation. The 

Department of Transportation (F~hibit I--pink--pp.ll-12) agrees with the 

Com~ission that the several elements of compensation, including goodwill loss, 

be separately assessed to assure the property owner gets no double recovery. 

The department also recommends that benefits be offset against goOd1{ill loss; 

this matter is discussed under Section 1263.410 (compensation for injury to 

remainder), infra. 

§ 1260.250. Compensation for appraisers, referees, commissioners, and 

others. The Department of Transportation (Exhibit I--pink--p.12) would 

delete this section, stating that it is "useless, unnecessary. and seldom, 

if ever, utilized." The staff notes that the court's authority to appoint 

persons to aid in making any determination of fact is part of general law 

absent this section. The staff agrees that this section can be eliminated. 

1263.010. Right to compensation. The Department of Transportation 

(Exhibit I--pink--p.12) believes the Comment to this section is unwarranted. 

Al though it is not clea r from the department's letter "hieh portion of the 

Co~~ent is offensive, the staff suspects it is the paragraph reading: 
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Like,dse, this chapter in no ,laY limits additional amounts that 
may be required by Article I, Section 14, the "just compensation" 
clause of the California Constitution. On the other hand, the fact 
that the "just compensation" clause rr.ay not require payments as great 
as thuse provided in this chapter does not limit the compensation 
required by this chapter. This chapter is intended to provide rules 
01 compensation for eminent domain proceedings; whether any of its 
provisions apply in inverse condemnation actions is a matter for 
court decision. See Section 1230.020 and Corr~ent thereto (law 
governing exercise ")i' eminent domain power). 

The staff believes that thE ""ole CC'''ment, 8W', particularly ';ile foregoing 

paragraph, is essentiul to the proper understanding of the structure of the 

Eminent Domain U"" and its relation to other statutes and the Constitution. 

It is a critical statement ~f legislative intent. 

§ 1263.020. Accrual of right to compensation. The change in the 

accrual of the right to compensation from the date of issuance of summons 

to the date of filing the complaint, the City of San Diego believes is valid. 

(Exhibit X--green.) 

§ 1263.110. Date of valuation fixed by.deposit. The COmDission's ten-

tative recommendation with respect to the date of valuation is that the date 

be the date of commencement of the proceeding (Section 1263.120) unless trial 

is not within one year, in which case it is the date of trial (Section 

1263.130); however, the plaintiff may make a prejudgment deposit, in which 

case the date of valuation is no later than the date of deposit (Section 

1263.110). The County of San Diego (Exhibit III--green--p.2) finds this scheme 

"equitable to hoth owner and condemning agency." 

The State Bar Committee (Exhibit II--yellm,--p.7) would delete the pro-

vision that date of vdluation be the date of commencement of the proceeding 

and would make the date of valuation be the date of trial or the date of a 

prejudgment deposit, uhichever is earlier. The committee believes that an 

owner should have his property valued as close as possible to the time that 
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he actually loses his property. Under this theory, the date of trial most 

closely approaches this; where there has been a deposit, the owner may with-

dra" his compensation substitute so the date of the deposit is likewise a 

close approximation of the ideal. 

The staff notes a technical defect in Section 1263.110. Subdivision 

(b) removes the effect given a prejudgment deposit in cases "here an in-

crease in the amount of the deposit is ordered, but the plaintiff fails to 

deposit the increased amount accordingly. Since the plaintiff has a 10-day 

grace period to make the deposit, the reference in subdivision (b) to a 

30-ctay absolute period is in error. The staff would amend subdivision (b) 

to read: 

(b) Hhether or not the plaintiff ha s taken pos session of 
the property or obtained an order for possession, if the court 
determines pursuant to Section 1255.030 that the probable amount 
of compensation exceeds the amount previously deposited pursuant 
to Article 1 (co~mencing with Section 1255.010) of Chapter 6 and 
the amount on deposit is not increased accordingly within 39-aays 
fr9m-~ae-aate-ef-~Be-eeR?~l6-e=ae¥ the time allowed under Section 
1255.030 , no deposit shall be deemed to have been made for the 
purpose of this section. 

§§ 1263.140 and 1263.150. Date of valuation in case of new trial. 

Both the City of San Diego (Exhibit X--green) and the Departments of Trans-

portation (Exhibits I--pink--pp.12-13) and ,Tater Resources (Exhibit XXI--

gold), object to these provisions to make the date of valuation the date 

of the new trial if the new trial is corr~enced more than a year after the 

original trial rather than the date of the original trial as under exist-

ing law. The Department of Transportation states that this provision revards 

the wrongdoer who may have caused error, misconduct, or prejudice and who 

has obtained an unfair verdict which thou~~ excessive in terms of the 

original date of value may not be in terms of the ne" date of value. 
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Tne Commission's scheme enables the condemnor to preserve the earlier 

date of value by depositing the amount of tile award. The Department of 

Transportation comments that this forces the condemnor to deposit a sum 

"hich the o"ner can "ithdra" and "'hich may not be available when the con-

demnor secures the lower verdict and the condemnee is judgment proof. 

In the case of a ne" trial following a mistrial, the Department of 

Transportation finds even more injustice because "the condemnee can cause 

a mistrial by his own misconduct if the trial is not going "ell, and retry 

it ffiore than a year after suit is commenced and obtain the fruits of a higher 

market." The department "ould either restore prior law or amend the sections 

to foreclose profiteering from one's o'm "rongdoing. 

The staff agrees that there may be cases where there has been wrongdoing 

so grievous on the part of one of the parties that the court is warranted in 

exercising its discretion to refuse to apply a later date of valuation. The 

staff ,",ould add to both Section 1263.140 and Section 1263.150 the following 

provision: 

(c) Notwithstanding any other provlsLon of this section, the 
court may select either the date of the original trial or the date 
of commencement of the new trial as the date of valuation where, 
because of the conduct of the parties in the original trial, the 
justice of the case so requires. 

The Comment to this section ,",ould indicate that misconduct on the part of 

a party might warrant invocation of this subdivision and that the subdivi-

sion applies to misconduct of a plaintiff as ,",ell as of a defendant. 

§ 1263.220. Business equipment. The Commission has tentatively recom-

mended that equipment designed for business purposes and installed for use on 

the property should be deemed a part of the realty for purposes of compensation 

if it cannot be removed without a substantial loss in value. The Department 

of Transportation (Exhibit I--pink--p.7) regards this provision as overly 
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broad; the State B3r Committee (Exhibit II--yellou--pp.4-5) vieHs it as too 

restrictive. 

The departrr.ent ',",auld limit the "business purposes" to ,'hieh the statute 

applies, noting it could be constned to be applicabl" to furnishings in a 

motel or apartment. The staff notes that this >las precisely the CODllllission's 

intent in dra>ling the statute. 

The C01Clllittee would substitute "personal property" for "equipment"; 

the staff believes that such a substitution would undermine the attempt to 

provide for fixtures by pla inly labeling them personal property. The Com­

mission's policy in this section "as to avoid characterization by use of 

property terms. The committee would also substitute "located" for "installed 

for use." The Commission adopted an installation test to assure that only 

true fixtures were covered by the section. 

§ 1263.240. Improvements made after service of summons. Subdivision 

(c) of this section permits compensation for improvements made after service 

of summons where the improvements are authorized by a court order upon a 

finding that the hardship of denying the improvement outweighs the hardship 

of permitting the improvement. The court could not make such an order follow­

ing a prejudgment deposit of probable compensation. 

The Department of Transportation (Exhibit I--pirL~--p.ll) objects to the 

subdivision because it contains no criteria .for the balancing of hardships 

and equities ana because it invites the owner to apply for the remedy thereby 

creating further burdens on the courts in pretrial matters involving eminent 

domain. 

The State B3r Committee (Exhibit II--yellow--pp.5-6) approves of a court 

being emp01,ered to permit good faith improvements but objects to removal of 
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the court's pO>ler after a prejudgrr,ent deposit is Jrade. The Commission in-

corpora ted this provision because, if a deposit is ~ade, funds will be avail-

able to the miller to relocate, and there ,,'ill not be the hardship of being 

stuck with a structure requiring improvement for a long period of time pend-

ing condemnation. 

§ 1263.260. ReEoval of improvements pertaining to realty. The County 

of San Diego (Exhibit III--green--p.3) states that, \There the owner removes 

improvements and the condemning agency pays for the removal and relocation, 

the property should not be valued as improved. The staff quite agrees and 

notes that Section 1263.230 (improvements removed, destroyed, or da~Bged) 

so provides. 

§ 1263.270. Removal of improvements for storage in case of dispute. 

This section, allowing the defendant to remove and store improvements pending 

determination of the character of the improvements, was designed to alleviate 

some of the hardship on the property owner of possible decreases in value or 

destruction of the improvements during the course of litigation should the 

property owner in the end be stuck with them. The staff suggests that con-

sideration be given to substituting for Section 1263.270 a provision permitting 

early determination of the character of improvements. The text of such a 

provision is set out belm,: 

1260.030. Determ1oation of character of irrprovemente whcr~ ~rtiee are 
unable to agree 

1260.030. (a) If there is a dispute bet1,een plaintiff and defendant 
whether particular improvements are improvements pertaining to the realty, 
the defendant may, not later than 30 days prior to the date specified in 
an order for possession of the property, move the court for a determina­
tion whether the improvements are improvements pertaining to the realty. 

(b) A motion under this section shall be heard not sooner than 10 
days and not later than 20 days after service of notice of the motion. 
At the hearing, the court may consider any relevant evidence, including 
a view of the premises and improvements, in making its determinations. 
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Comment. Section 1260.030 is new; it is designed to enable the 
defendant to obtain a prompt resolution of disputes concerning the 
character of improvements so that when he is dispossessed he rr~y take 
appropriate action to remove them or otherwise protect then should 
he be responsible for them. 

§ 1263.310. Compensation for property taken. The State Bar Committee 

(Exhibit II--yello,,--p. j) recomme,1ds amendment of this section to read: 

Just compensation shall be 31·;ardea for the property taken. The 
normal measure of this compensation is the fair market value of the 
property taken. 

The committee vould insert a just" to rna ke clea r the philosophy of 

justice to the owner "hose property is taken. The Corr~ission originally had 

the word "just" in this section but removed it because it "as felt to create 

consti tutional problems. The Constitution require s "just compensation"; 

whether or not this is synonymous "ith the compensation provided in the 

Eminent Domain law is a nBtter for court interpretation; the Eminent Domain 

Law is simply the Legislature t s provision for ·'compensation." See discussion 

under Section 1263.010, supra. 

The committee would insert "normal" because there are cases of special 

purpose properties where market value is not available as a test. The staff 

disagrees ,rith this analysis. The fair market value of the property is 

all<ays the test--wbat a viHing buyer and seHer would agree to. In the 
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case of special purpose properties, it may not be possible to show what fair 

market value is by means of comparable sales, but fair market value can be 

shown by other means such as replacement or reproduction cost since that is 

the means a willing buyer and seller would use to arrive at a fair price for 

the property. See Section 1263.320 and Comment thereto (fair market value). 

§ 1263·320. Fair market value. Existing case law defines fair market 

value as the "highest price" that would be agreed to by a buyer and seller. 

The Commission deleted the term "highest" in its recommended statutory 

definition because of the potential confusion it can create that the jury 

must take the highest opinion of value offered by an expert witness and 

because there is only one price the buyer and seller "ould agree to, not a 

range of prices including the "highest." 

The State Bar Co~~ittee (Exhibit II--yellow--p.7) would restore the 

term "highest" because that is n:ost conformable with the spirit of the just 

compensation clause of the Constitution. Also, the fact that a property 

owner suffers uncompensated losses justifies the owner receiving the highest 

price his property would have brought on the date of value. 

§ 1263.330. Changes in property value due to imminence of project. 

The City of San Diego (Exhibit X--green) agrees that this section is a valid 

clarification. The Department of Transportation (Exhibit I--pink--p.8) like-

wise approves but would amend the language to read: 

In determining the fair market value of the property taken, 
there shall be disregarded any effect on the value of said property 
"hich is attributable to any of the follo"ing' [The remainder of 
the section as is.J 

The reason for this proposed language change is to avoid a mathe~atical 

approach to discounting enhancement and blight. 

The Commission has fussed with the language of this section at length. 

It omitted the existing phrase ",dthout regard to" (and a similar objection 
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would apply to "disregarded") because it is ambiguous "nether the enhancement 

and blig,1t are to be included or excluded. Perhaps an adequate compromise 

rendering is a cross bet"een the Commission's and the Department of Transpor-

tation's proposals: 

The fair market value of the p,-operty taken sr..all not include 
any effect on the value of the property that is attributable to any 
of the follo"ing: [Remainder of section as is. J 

§ 1263.410. Compensation for injury to the remainder. The Cow~ission's 

decision to retain the "damage and benefit" scheme despite the attractions of 

the "before and after" approaeh to valuing partial takings is approved by the 

County of San Diego (Exhibit III--green--p.2). 

The Department of Transportation (Exhibit I--pink--p.8) objects to in-

cluding any damages a"arded for loss of good"ill a s compensation against which 

benefits cannot be offset. This is a matter the Commission has not previously 

considered. The department notes that it is especially important that benefits 

be used to offset loss of goodwill if it is claimed in cases "here the use 

is changed in the after condition, e.g., a mom-and-pop grocery store changed 

to a service station site. 

The staff's initial reaction to this proposal is favorable, both because 

it "ill enhance the chances of general acceptance of the goodwill provision 

and because the staff at heart favors a "before and after" approach and 

believes that, if the property owner is left ,dth a valuable remainder, he 

should not also be compensaced for other losses to the extent of the added 

value. The staff "ould amend Section l263.4l0(b) to read: 

(b) Compensation for injury to the remainder is the amount of 
the damage to the remainder reduced by the amount of the benefit to 
the remainder. If the amount of the benefit to the remainder equals 
or exceeds the amount of the damage to the remainder, no compensation 
shall be awarded under this article. If the amount of the benefit to 
the remainder exceeds the amount of damage to the remainder, such ex­
cess shall be deducted from the compensation provided in Section 
1263.510, if any, but shall not be deducted from the compensation re­
quired to be a"arded for the property taken or from the other compen­
sation required by this chapter. 



§ 1263.420. Damage to remainder. The Commission has tentatively 

recommended the repeal of the rule of People v. Symons, 54 Cal.2d 855, 357 

P.2d 4S1, 9 Cal. Rptr. 363 (1960)(severance damages are limited to those 

caused by the portion of the project located on the part taken). This 

recommendation meets with the approval of Howard Foulds of Downieville 

(Exhibit XIII--1,hite)and the opposition of the Department of Transportation 

(Exhibit I--pink--pp.8-9). The department feels that this will encourage 

testimony of da~age based on little more than speculation and conjecture. and 

will permit the recovery of what are in effect general damages. 

The departrr,ent also opposes allO>ling damage caused by the "construction 

and use of the project" rather than by the "construction" of the project as 

provided in existing Section 1248. The staff believes that this is a quibble 

over language since case law under Section 1248 clearly permits damages to 

be based on the use of the project and the damage its proximity will cause. 

If the Commission adopts the position of the Department of Transportation on 

this point, we assume the Commission will also wish to review Section 

1263.430 which permits the condemnor to offset benefits caused by "the con­

struction and use" of the project. Such items as increased traffic might 

then not be deemed benefits. See discussion of Section 1263.430 for a letter 

to the Commission on this very point. 

§ 1263.430. Benefit to remainder. Bakersfield attorney D. Bianco 

(Exhibit IX--yellml) ,!rites to ask that the Commission recommend abrogation 

of the rule in People v. Giumarra Farms, Inc., 22 Cal. App.3d 98, 99 Cal. 

Rptr. 272 (1971)(increased traffic a special benefit). Mr. Bianco attached 

to his letter copies of briefs in support of his request, prepared for 

appellate litigation of the Giumarra Farms case, 'lhich we have not reproduced. 

The gist of his argurr,ent appears to be that increased traffic benefits the 

- 31-



surrounding area generally and is not a special benefit to any particular prcperty 

owner, hence should not be chargeable against damages as a special benefit. 

Apart from the merits of his argument, the staff notes that very early 

the Commission determined not to become involved in W .. lat constituted special 

damages and special benefits, indeed, not to even qualify the statutory 

language relating to damages and benefits with the -,-;ord "special." The 

reason for this decision ,cas that the case 1m, "7as an inconsistent rcorass, 

that the issue is a peculiarly factual one, and that it is presently in the 

process of judicial evolution; hence it should be left to further case 

development. 

§ 1263.440. Computing damage and benefit to rewEinder. Present law 

requires the assessment of damages and benefits to the remainder in a partial 

taking on the assumption that the project is in place and operating at the time 

of trial. Because the project is often not completed at the time of assess­

ment of damages and benefits, the Commission has tentatively recommended that 

the damages and benefits be discounted based on any anticipated delay in the 

construction of the project. The reason for this recommendation is that the 

property owner may be compensated in benefits rather than money, and these 

benefits should be reduced to thei;:- present value. 

The Department of Transportation (Exbibit I--pink--pp.9-10) opposes 

this change in the law because it injects in the trial the uncertainties 

of precisely when the project will be completed and because discounting the 

damages and benefits to present worth will be a complex and confusing task. 

"The Department considers that this section will invite speculation and create 

an added potentially confusing element in the assessment of just compensation." 
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§ 1263.510. Loss of good"ill. The Comrdssion's proposal to compensate 

the owner of a business for goodwill loss caused by the condemnation meets 

with the approval of Hr. Foulds of Downieville (Exhibit XIII--white), who 

states that this is a long overdue clarification of often a sizeable business 

loss. "Proving this in line "ith your cOffill'lents should not be too difficult, 

where in fact it does exist, ;rithout putting the agency in the position of 

paying for a failing business." 

The State Bar Cow~ittee (Exhibit II--yellow--p.8) would substitute 

"going concern value" for "good"ill." The committee states that it is the 

going concern value ,rhich is lost and therefore should be the measure of 

compensation. The reason the Commission selected "goodwill" is that it is 

statutorily defined and judicially developed with a limited and understandable 

content. The staff does not know precisely what "going concern value" means 

or what it may possibly encompass. 

The City of San Jose (Exhibit VllI--pink) opposes the provision for 

payment of goodwill loss without supporting reasons. The County of San Diego 

(Exhibit III--pink--p.3) opposes the provision because it duplicates reloca­

tion assistance provisions, because it is not constitutionally compelled, and 

because the good',ill is not an interest a cquired for public use. The county 

also notes that the method of valuing goodwill differs from the method of 

valuing the property; hence the trier of fact will be "confused" and the 

condemnor will be "prejudiced by admission of improper evidence insofar as 

valuation of the subject property." 

The staff notes that the relocation assistance provisions relating to 

business loss are quite limited, and goodwill is compensated only to the extent 

not covered by the relocation assistance provisions. Hhile the good"ill is 

not an interest "acquired for public use," it is a loss sustained because of 
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a taking for public use, hence is properly compensable. Finally, the staff 

is not overly concerned that the condemnor "ill be unable to prevent the 

trier of fact from becoming confused or the admission of improper evidence. 

The Departments of Transportation (Exhibit I--pink--pp.lO-ll) and \vater 

Resources (Exhibit XXI--gold) oppose the provision for payrr.ent of goodwill 

loss because the term is not defined in the section, because the relocation 

assistance provisions cover the loss or can be increased to cover the loss, 

because goodwill loss is overly speculative, because it gives rise to the 

Opportunity for double recovery, and because the good"ill is not really taken. 

"The Department regards this provision for compensating for good will loss as 

unsound both in principle, and highly uncertain in measure of proof." 

The staff notes that, under the Commission's proposal, the good"ill loss 

is limited to that loss "«hich cannot reasonably be prevented by a relocation 

of the business and by taking those steps and adopting those procedures that 

a reasonably prudent person would take and adopt in preserving the goodwilL" 

§ 1263.620. Partially. completed improvements; Jl.erfo!'DJance of work to 

protect publjc from injury. Section 1263.620 is designed to permit the 

property o«ner to perform limited ,rork on an uncompleted structure in order 

to protect persons and other property from injury and to recover in the action 

his actual expenses reasonably incurred to perform such necessary «ork. 

The Departments of Transportation (Exhibit I--pink--p.13) and 'ilater 

Resources (Exhibit XXI--gold) question the need for this section since the 

property o"ner can seek a court order under Section l263.240(c) to permit 

additional improvements. 

The need for this section is that many times the improvements made by 

the property owner add nothing to the market value of the property and are 

not necessary to prevent hardship to the property o«ner as visualized by 

Section 1263.240. It fills the gap by permitting recovery of actual expenses 



only in situations "here there is no hardship to the mmer, but there is 

potential liability to the public. 

The State Ear Corr~ittee (Exhibit II--yellow--p.5) would expand the sec-

tion to permit compensation for the cost of improvements made to protect the 

subject property from injury. The Corr~ission previously rejected this ap-

proach since it would enable the property owner to construct improvements 

with the sole object to preserve the condition of the property so that it 

will look attractive to a jury at the time of trial. The Commission felt 

that, for this purpose, a court order under Section 1263.240, as suggested 

by the Department of Transportation, sho'.11d be adequate. 
§ 1265.130. Termination of' lease in partial taking. The Departments 

of Transportation (Elthibit I--pink--p.l3) Rnd Water Rescurces (Exhibit XXI-­

gold) a re concerned that, ,.&~ere there is a 

partial takipg·of property subject to a leasehold and tbe lease is terminated 

under this section, the section should make clear that the condemnor "is not 

liable for the payment of more than the full fee value of' the property." The 

staff is not precisely certain '",hat the Clepartments lilean by this. The best 

the staff can do is suggest an amendment that clarifies the Commission's intent 

in proposing the section: 

Upon such termination, compensation for the leasehold interests 
shall be determined as if there were a taking of the entire leasehold. 

Under this provision, where the terminated leasehold interest was very valuable, 

compensation might well be great, perhaps even greater than the full f'ee value 

of the property taken. This may be the departments' concern. 

§ 1265.310. Unexercised options. The County of San Diego (Exhibit III--

green--p.3) is strongly opposed to this section to compensate unexercised 

options; so is the Department of Transportation (Exhibit I--pink--pp.13-14). 

The county suggests that the option is not a property" interest," and that 

-35-



it is not being I'taken" for public- t::se, hence shouli not be compensable. This 

position is derr,onstrably false, for an option has a market value; if it is 

destroyed, it should be compensable regardless whether the conde~nor plans to 

lIuse lP the option. 

The Jepartment would prefer to see the option holder exercise the option 

and take the compensation for the property. The Corr~ission considered this 

approach and rejected it since it places the property owner and the option 

holder in a difficult position. The property mmer is reluctant to litigate 

corr,pensation vigorously since he };nm,s thJt, if he recovers any amount over 

the option price, the option holder "ill exercise the option and rr.ake an 

easy profit. But, if the property mmer settles with the condemnor at the 

option price, the option holder is deprived of the value of his option. 

The Commission determined that the only practical way out of this dilemma is 

to have the condemnation action terminate the option and to compensate the 

option holder for the value of the option. 

The staff believes that the opposition of the p'~blic entities to this 

provision -cay be due in large rart ~o a fear that they '''ill be required to 

pay more than the fair mar};et valOle of che prorerty--~~, the full market 

value of the pc-operty to the o,mer plus the added value of the option !!older' s 

interest. This is not the case. The condemnor is entitled to have the va~ue 

of the property ietermined in the first stage of 2 bra-stage proceeding 

(Section l260.220(b)), the c;easure of value for the "hole property being 

the fair mar};et value of che property (Sectiou 1263.310). Thereafter, the 

a"ard is apportioned among the parties claiming interests in the property. 

Section l260.220(b). The sta:"f proposes to add a sentence to this effect 

to the CO,,"J1lent: 
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Since the value of the fee owner's interest in the property is 
diminished to the extent of the value of the option holder's 
interest, the award for the value of the property must be so 
apportioned. See Section 1260.220 (procedure where there are 
divided interests). 

§ 126;.410. Cont ingent future interest s . The Departllcent of Trans-

portation (Exhibit I--pink--p.14) believes that this section to compensate 

holders of rights of reentry and reversions is unnecessary and that the 

subject can be adequately handled by the courts on a case-by-case basis. 

The reason the Corr@ission has proposed this section is that the cases are 

not adequate, denying compensation where compensation is due. 

The County of San Diego (Exhibit III--green--p.3) opposes this section 

for the same reasons it opposes Section 1265.310 (options). Once again, the 

fact that an interest is future or contingent does not rr8ke it any less an 

interest in the property, and the interest may be of real value. Interests 

that are taken or damaged by a condemnor in the pursuit of its public project 

are entitled to compensation. Perhaps the addition to the Comment of a 

sentence such as that proposed for options, above, ~ay be helpful in foster-

ing better understanding of the Commission's proposal. 

In this connection, the staff calls the Commission's attention to Com-

ment, The Effect of Condemnation Proceedings BY Eminent Domain Upon a Possi-

bility of Reverter or Pmrer of Termination, 19 Villanova L. Rev. 137 (1973), 

in which the author urges legislation along the lines of the CommisSion's 

recommendation to make these future interests compensable. 

§ 1268.010. payment of judgment. The Departments of Transportation 

(Exhibit I--pink--p.22) and 'Iiater Resources (Exhibit XXI--gold) question the 

wisdom of the Corr@ission's proposal to delete the provision allowing certain 

condemnors up to one year to pay the condemnation award. The reason for the 

Commission's proposal, as stated in the recommendation, is that, "a property 
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o,mer suffers !r.any hardsnips in the course of the planning and execution of 

a public project ',rithout the added hardship of a year's delay before he re­

ceives payment for his property." 

The departments respond that the "ait of one year, with interest accru­

ing at seven percent, is not all that onerous. Moreover, the deletion of the 

delay in paymenc provision may have the effect of precluding many worthy and 

needed public projects since it is "unlitely that local governments could 

reasonably prevail on their electorates ~o authorize bond issues high enough 

to cover the ,",orst result that could possibly ensue from condemnation litiga­

tion which might be necessary to acquire the land." 

§ 1268.140. 1-lithdrawal of deposit. The State Bar Committee (Exhibit II-­

yello',,- -p. 6) recommends that the Comment to this se etion "be augmented by 

adding that this is an alternative procedure ',rhere there was no right to an 

order of possession." The staff does not really understand the meaning of 

this recommendation. Section 1268.410 is the only section providing for with­

drawal of money after judgment, regardless whether the money was deposited 

before or after judgment and regardless whether or not there was a right to 

an order of possession. The staff suggests that such a statement be added 

to the first paragraph of the Comment, rather than the language proposed by 

the State Bar Committee, if that will be helpful. 

§ 1268.160. Repayment of excess withdrawal. Under this section, the 

defendant who has oven,i thdra,,-u a jeposi t i., not required to pay to the 

plaintiff interest on the excess he has held. The staff notes that, under 

subdivision (d), the defendant may obtain additional time for repayment via 

a stay of execution for up to one year following entry of judgment of excess 

withdra>lal. As with other judgments, interest ','ill a ccrue during the period 

of the stay. He thint this should be noted by adding a sentence to the 
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COF.JJJent. The C01l'J11ent to Section 12;;5.28o(d), a comparable provision, con­

tains such a sentence. 

§ 1268.310. Date interest C01l'J11ences to accrue. The State Bar Co~ittee 

(Exhibit II--yellow--p.lO) would delete the ,mrd "legal" frOlc. the phrase 

"legal interest" in order to allm! the propel'ty o·,mer interest on the judg­

ment at the prevailing market rate on the grounds that the legal rate of 

seven percent does not represent ;just compensation at this time. 

The staff notes that the legal rate is of constitutional dimension, 

just as is the just compensation clause. Also, if the COllUl1ission adopts the 

State Bar Committee's proposal, how is the market rate to be determined--by 

what investments, by 'ihat type of institution;' will the rate vary as the 

market changes from "eek to ;reek? 

§ 1268.320. Date interest ceases to accrue. Under existing law, ;rhich 

is continued in the Commission's tentative recorr~endation, interest on the 

award ceases to accrue ;rhen the full amount of the award has been deposited 

by the condemnor. The reason for this rule is that the a;rard is then avail­

able to the property owner to invest ~nd, thus, should no longer draw interest. 

The State Bar Committee (Exhibit II--yel101.'--p.9) Hould allo'') interest 

to accrue after a deposit in cases «here the property owner "ishes to contest 

the right to take. The reason for this proposal is that ;rithdrawal of the 

deposit ",aives any objections to the right to take so the property owner "ho 

"ishes to raise the issue must leave the money in, possibly for long periods 

of time; the committee feels that at least he should get interest on the 

award during this period. 

The Commission has considered this subject before, but not precisely this 

issue. The COll@ission has previously determined that the property owner should 

not be able to dra" dmm the a"l8rd and still appeal the right to take since, 

in essence, this ',)ould be financing the property o,mer's attack ,rith the 

condemnor's funds. 
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§ 1268.330. Offsets against interest. Subdivision (2) of this section 

requires the value of possession of the property to be offset against interest 

tha t ha s a ccrued on the a,.;a rei. In order to fa cili ta te determination of the 

value of possession, the staff recon~ends that the value of possession be 

equated with interest. This theory of equation is the basis for providing 

that interest comrrences to run from the time of dispossession. The staff 

also believes, however, that, if the value of possession is greater or 

lesser than the legal rate of interest, the parties should be given the 

opportunity to prove this. Subdivision (a) '",ould then read: 

1268.330. If, after the date that interest begins to accrue, 
the defendant: 

(a) Continues in actual possession of the property, the value 
of such possession shall be offset against the interest. For the 
purpose of this section, the value of possession of the property 
shall be presumed to be the legal rate of interest on the compensa­
tion awarded. This presumption is one affecting the burden of proof. 

§ 1268.610. Litigation expenses. The County of San Diego (Exhibit III--

green--p.6j believes that payment of litigation expenses should not be manda-

tory where there is a dismissal due to a partial abandonment or an out of court 

settlement. They work "an inequitable result against the condemning agency. 

The courts should be allmred discretion to allow costs and fees as the case 

'"arrants.·' The staff notes that the course proposed by the county represents 

a change in existing law. 

The Departments of Transportation (Exhibit I--pink--pp.22-23) and water 

Resources (Exhibit XXI--gold) object to the broad definition of 'litigation 

expenses" in subdivision (a)(l). The staff notes that the provision objected 

to is nearly identical to present Section 1255a(c)(1) and has been in the law 

in that form for the past six years. 

The departments also oppose imposition of litigation expenses in cases 

of dismissal for failure to prosecute. They point out that frequently the 

-40-



parties "aive the Code of Civil Procedure time limits in order to work out 

unclear title or other legal or appraisal problems. They believe that 

imposition of expenses as a matter of course in this situation will cause 

the property owner to no longer "aive the time limits and will tempt him 

to "much game playing for the very purpose of creating a situation where an 

involuntary dismissal for delay in trial . . . so that the substantial 

financial awards stemrr.ing therefrom under the Commission's proposal may be 

realized. If 

§ 1268.620. Damages caused by possession. The objections of the 

Departments of Transportation (Exhibit I--pink--pp.23-24) and Water Resources 

(Exhibit XXI--gold) to this section are basically the same as their objections 

to Section 1268.620. The departments object to the "open-ended" liability 

that could approach an "unconscionable" level. "The Commission should have 

its staff re-study and specify and limit the items for ,rhieb the owner be 

recompensed under the situation sought to be covered by proposed Section 

1268.620." 
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The stdff notes once again that this provision is virtually identical 

to existing lau. See Section 1255a(d). Moreover, the staff feels that, if the 

property owner is to be dwarded daD'.ages anywhere, it should be here "here he 

has actually been kicked off his property, and then the condemnor abandons, 

or the property o'mer defeats the right to take, or the proceeding is dis­

missed for some other reason. The staff sees no reason to place limitations 

on tte recovery of any dan,ages actually suffered by the property owner in 

this situation. 

§ 1268.710. Court costs. The COlW.ission has proposed to eliminate 

Section 1254(k) providing that, if a defendant obtains a neu trial, he must 

bear the cost of the new trial if he is not successful in increasing the 

amount originally awarded. The Commission believed that this rule ,;as unduly 

harsh and that a defendant should not be required to pay the cost of ob­

taining a proper and error-free trial. 

The Department of Transportation (Exhibit I--pi~~--p.24) objects that 

the provision serves the proper function of imposing prudence on the property 

owner and his attorney in seeking judicial review. 

§ 1268.720. Costs on appeal. The Department of Transportation (Exhibit 

I--pink--p.24), while recognizing the trend in the case law to a"ard the 

defendant his costs on appeal in all cases, as codified in the Commission's 

proposal, believes that the discretion of the court to deny costs should be 

preserved. The department believes that particularly in the situation vhere 

the appeal involves o.aly a title dispute among defendants should costs be 

denied. As a more general principle, the department feels that the legislative 

branch of government should not invade the judicial branch by eliminating the 

ability to apply discretion to apportion costs of appeal as justice in the 

parti cula r ca 5e may \-l8 rrant. 
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The staff notes that the Commission's proposal does vest authority in 

the Judicial Council to adopt rules to the contrary of the general provision 

that defendant recovers his costs. 

Attorney's fees. The Commission ha s received repeated requests to 

recommend that recovery of attorney's fees by the property mmer be permitted 

in certain circumstances. The latest arr.ong these requests is from Howard 

Foulds of Dmmieville (Exhibit XlII--white) who states: 

I do not find any provision in the recorr~endations for consideration 
of defendants costs "herein the agency is proven to be materially 
incorrect in their appraisal offer, or the sum deposited as fair 
value. I think that the public is entitled to a section similar to 
the bill introduced by Senator Berryhill in 1973--SB 476, which in 
its final form as amended applied only to state agencies, and pro­
vided for a 10% leeway. 

The Commission previously considered the bill referred to by Mr. Foulds, as 

well as the decision of the Supreme Court in Los Angeles v. Ortiz, 6 Cal.3d 

141, 98 Cal. Rptr. 454 (1971)(denying recovery of attorney's fees), and 

rejected the proposal. 

The staff notes that AB 3925 currently before the Legislature provides 

for recovery of attorney's fees and other expenses of litigation by the 

property mmer if the court finds the condemnor's offer "as unreasonable. 

This bill has passed the /',ssembly and is in the Senate. It was in relation 

to this bill that Assemblyman Warren (then Chairman of the JudiCiary Committee) 

commented that the Commission has been studying this issue for 20 years and 

probably will not have a report for another 20 years. 

Civil Code § 1001. The effect of the Commission's proposed repeal of 

Civil Code Section 1001, which authorizes "any person" to exercise the pover 

of eminent domain, is to remove the condemnation authority of private persons, 

such as it may be. This matter ha s been a continuing source of concern for 

the State fur Committee, '"hich again unanimously recommends retention of 
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private condemnation (Exhibit II--yellmr--p.4). The Bar Committee believes 

that private condemnation serves a useful purpose and, in the collective 

experience of the corr@ittee membership, has not been subjected to abuse. 

The sentiment of the State Bar Committee is echoed by Oroville attorney 

Robert V, Blade (Exhibit XVII--green). ViI'. Blade uses the example of land­

locked parcels for '."hicil there is no other means of a chieving access and 

utility service. He states that, B.t a minimum, the right of private persons 

to condemn should include "the rigtt to condemn a road,my of proper "idth and 

location for ingress and egress anG. it should include the right to condemn 

for use by a public utility for tile installation of 1{ater, SEWer lines, power 

and telephone lines 1{ith proper safeguards to the properties over which 

such easements are condemned." 

The controlling consideration for the Commission in the past has been 

the belief that, because the exercise of eminent domain involves the forced 

taking of private property, the exercise should be carefully controlled and 

should be permitted only under the auspices of a public entity or quasi-public 

entity such as a public utility or nonprofit hospital. For this reason, the 

Commission has recommended that, "here the project of e public entity 1,ill 

landlock property, the public entity may exercise the power of eminent domain 

to acquire sufficient property to supply the landlocked property with access 

to a public road or utility service. See Section 1240.350 (substitute condem­

nation to provide utility service or access to public road). Liketiise, the 

Commission has provided that a property o,mer .... ho desires a sewer connection 

may initiate a se;rer construction and extension proposal to the relevant local 

public entity, tihich request may not be denied without a public hearing. 

See Health & Saf. Code § 4967. Finally, the Commission's proposed clarifying 

changes in the condemnation authority of privately O1med public utilities may 
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serve to reffiove some of the concern or reluctance of the utilities to use 

eminent domain to make necessary connections, noted in Nr. Elacie's letter. 

As to a ne"spaper account concerning the problem faced by a developer 

who seeks a resolution of necessity from the city in connection with an 

improvement act proceeding, see Exhibit XXII (pink). 

Code of Civil Procedure § 426.70. The Corr~ission has tentatively recom­

mended that, where a public entity has brought a condemnation action against 

the property mmer and the property OHner ha s a da im for dama ges aga inst 

the public entity drising out of the property that is the subject of the 

a ction, the property mrner need not comply with the claims· filing requirement. 

The reason for this recommendation is that property owners have been trapped 

out of their causes of action by the relatively short claims· filing period, 

and the claims filing requirement serves no useful purpose where the public 

entity is already involved in litigation over the property. 

The County of San Diego (Exhibit III--green--p.4) objects to relaxation 

of the claims filing requirement because it ",muld generate specious li tiga­

tion." Moreover, the county states, the property mmer who has a cause of 

action can file his claim promptly and corr~ence suit--he need not wait for 

the eminent domain proceeding. 

Code of Ci viI Procedure § 1036. l-"x. Howard Foulds of Do"nieville 

(Exhibit XIlI--white)wculd~mend this section relating to avard of litigation 

expenses in inverse condemnstion proceedings to make clear that the expenses 

include all expenses incurred in preparation therefor. The Commission 

has determined not to deal with inverse condemnation matters in this 

recommmendation; this section is involved only because it must be renumbered 

as part of the repeal of old Title 7 (eminent ~omain); otherwise, it is 

untouched. 
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Evidence Code § 813. The Cormnission has proposed to expand the pro­

vision permitting the owner to testify as to the value of his property to 

include an officer or employee designated by a corporation who is knowledgeable 

as to the character and use of the property owned by the corporation. 

The County of San Diego (Exhibit III--green--p.6) objects to permitting 

a representative of a corporate defendant who is not otheI'l,ise qualified as 

an expert to give his opinion of value. The reason cited is the "potential 

for abuse"; the county notes that it is opposed to adoption of any provision 

allowing testimony by a lay witness and suggests that the reasons for per­

mitting the owner be examined and codified as conditions precedent. 

The reason for permitting the owner to testify is to permit the litiga­

tion of the small residential or business property case where hiri~g an 

appraiser would simply be uneconomical. The Commission felt that it was 

important to give the right to express an opinion to corporate defendants as 

\-leI 1 as indi vidua 1 defendants, but to prevent abuse the corporate spokes­

man should be limited to one ·"ho is knowledgeable as to the property much 

a s the individual re sidence O1mer "ould be. 

Evidence Code § 816. The County of San Diego (Exhibit III--green--p.6) 

opposes the Commission's proposal to amend Section 816 to permit an expert 

\-lide discretion in selecting comparahle sales. The county states that the 

comparable sales provision is already liberally construed by the courts and 

broad latitude is permitted, resulting in "a plethora of sales with their 

adjustments can sing confusion of the valuation issues in the minds of triers 

of fa ct." 

-46-



Health & Safety Code § 111-27. The California Hospital l.ssocidtion sup­

ports the Commission's tentative recommendation to expand the condemnation 

authority of nonprofit hospitals. 

Public Utilities Code § 613. The Commission has 6ttempted to clarify 

the condemnation authority of various public utilities. Tne Southern Cali­

fornia Gas Company (Exhibit XV--pink) notes that the condemnation authority 

of a gas company for underground storage of natural gas, however, is not 

clear. The staff believes that such storage "ould necessarily be incidental 

to the other functions of the gas company and that express language to that 

effect is not essential. Should the Commission decide to add the express 

language, Public Utilities Code Section 221, as indicated in the letter on 

page 2, would be the appropriate place to do so. 

Public Utilities Code § 622. The P~blic utilities Commission (Exhibit 

XX--white) writes that the Commission has changed existing law by limiting 

condemnation for terminal facilities to "high'"ay carriers" and ">later 

carriers" 'lhereas there are t',iO other tJ'pes of common carriers that preseCltly 

have this condemnation authority--"petroleum irregular route carriers" and 

11 cement ca Triers. :1 

T~.\le belie;le that the P-.lblic Utili ties Commission comment is based on a 

misunderstanding of existing la'·i. Existing Code of Civil Procedure Section 

1238(22) declares as a public use condemnation for terminal facilities by 

any corr~on carrier operating bet'leen fixed termini or over a regular route. 

The primary distinctioL beb{een the petroleum irregular route carriers an:i 

the cement carriers and all the other lani-based common carriers is tcat 

the other carriers operate beb,een fixed termini or over a regular route. 
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Hence, the petroleum and cement carriers are not presently authorized to 

condemn for terninal facilities and in fact need no such authority since 

they have no regular terminals. 

Ve have written to the Public vtilities Corr,'!lission concerning this 

matter. 
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MemorandlDD 74-38 

STA,f 01' CAllfORNl.......u5INESS AND TIlAHSPOITATIOH AGI!McY 

DEAAltTMENT OF TRANSPORTAnON 

LE<)AL DMSION 
3D )INI STIIIIT 
SAtHllAHClSCO ,.,0.1 

July 1, 1974 

EXHIBIT I 

California Law Revision Commission 
School of Law 
Stanford University . 
stanford, California 94305 

Re: Tentative Recommendat~on relating to Condemnation 
Law and Procedure, Janua1'1 1974 

Gentlemen: 

The State Department of 'l'l'ansportation is greatly int .... ted 
in and conoerned with the above proposalli _de by the 
COIIIII1ssion. nuoing the past tive or 1IOl'. lears tIb11ethe 
Commission hal been engaged in .tudies in this field the 
Department has provided repre.entatives troll its 1 .... 1 
division to provide advice and as.istanoe to the Ca.1aa1on. 
Man7 of the following comment. .ynthesize oomments of tho •• 
representatives made verballJ at tho •• pa.t proceeding. of 
the CORIi.sion. The Department appreciate. the opportun1tl 
made available to it to assist the Commission in it. atudJ 
proceedings and to give ongoing advice to it ae to the 
Department's position on various alternative proposal. 
whioh were discussed .1 well as this opportunity to 
oomment in writing relative to the COdm1lsion'. tentative 
reoOllllll8lldation tIb1ch baa re.ulted f'rOII the .tudJ proc .... 
Th ... cODlllent. on the above tentative recOlllllendation are 
a. tollow.: 

The Commi •• ion has determined that the statute. granting 
condemnation authority to·state agenoies should be 
restricted to tho.e agencies now actuallJ engaged in the· 
propert1 acquisition function. As of Jul, 1, 1973, the 
former Department of Aeronautics bec .. e a part of the 
new1l-created De~rtment ot 'l'l'anaportation pursuant to 
State. 1972, Chap. 1253, which, aaong other things, con­
solidated in one department the activities of the former 
Department of AeronautiCS and the Departaent ot Public 
Works. 



California Law Revision Commiss1on 
Ju~ . 1, 1974 . 
Page Two 

Please note that where the word "Department II appears in 
the State Aeronaut1cs Act (Pub11c Uti11ties Code Section 
21001 et seq.), that term now means "the Department of 
Transportation." See Pub11c utilities Code Section 
21007, as amended by Stats. 1972, Chap. 1253. Section 18. 

The Legal Divis10n of the Department of Transportat1on 
has now taken over all legal Work for the Department's 
aeronautics functions and prov1des legal counsel tbe the 
California Aeronautics Board. 

Consiatent with the Commis.ionls determination that the 
Department of ~ransportat10n should continue to be 
authorized by statute to condemn for itl purpOlea (.ee 
tentative recommendation -- "The ElDinent Domain LaW,· 
p. 29), it 1a recOllllllended that the p'Dpo.ed legislation 
be amended to continue the authority of the Department 
of Transportation to condemn for aeronautics purpo •••• 
It i. allo recommended that the Caltfornia A.ronautica 
Board be given the authority to adopt re.olutiana ot 
neeeisity. Th1s Will correct the deticieDCY in exilting 
1 .... noted in the attachment to Study 36.65, Mnorandua 
'1-45, entttled ~e Power to Condemn for Airportl end 
Related Paetltties," where your Itatt obse~ed at pase 2: 

It'lbe only remarkable feature of the 
department's power of condemnation 
appears to be the lack of any conclu­
sive resolut1on ot necesl1ty 
applicable to 1ts takings.1I 

Specif1cally, we recollllllend the following changes to the 
Co .. tssion'8 proposed code sections and comment.: 

1. 

2. 

Amend subd1vision (d\ ot propOled Code ot Civil Pro­
cedure Section 1245.210 as tallows: 

(d) In the case of a tak1ng by the Department 
ot ~ransportation (other than a taking pursuant to 
Sect10n 30100 ot the Streets and Highways Code or 
sursuant to Sect10n 21633 of the Pub11c uti11tiii 

Ode), the cal1torn'.a 81gh .. ..,. eOilldsaion. 

Add subdiv1sion (h) to proposed Code of Civ1l Pro­
cedure Seet10n 1245.210 ae follows: 

(h) In the case of a taking by the Department 
ot Transportation pursuant to Section 21633 of the 
Public Ut11ities Code. the California Aeronautics 
Board. 
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3. Add the following to the ·COIIIIIIent II to proposed 
Section 1245.210: 

Subdivision (h). Ta1t1nga for state aeronautics 
purposes are accomplished on behalf and in the name 
of the state by the Deeartment of Transportation. 
PUBLIC UTILITIES CODE § 21633. 

4. Amend proposed Public otilities Code Section 21633 
by eliminating the strike-through of the word "condem­
nation" in the second line thereot. 

5. Amend the "Comment" to PublicUtl1ities Code Section 
21633 as tollows: 

COIIIIent. Section 21633 as uended continues 
the authOrity ot the Department ot ".aaa~_'.a 
Transportation to acquire property tor airport 
purpoaes. ..1 .e~e ••• the a._he.,_, el _h ••• , .. _­
.... _. 'ix.,,'se "he ,ew.. fd .1Iia •• " .... lR. 
Ae,.'.'''l... _, 'aiaeR" .e .. l. ... .. • ..,ll.kei 
u •••• ll. i •• ,.n,· Ae,alalUu loP th ... p "he 
hltUe W •• ke ...... a •• QQ1I'I. QQJi)B .. 151153-1!;i55. 
The reterence to Section 2l65S,Which is substitut.d 
for the deleted portion ot Section 21633, conttnuea 
the authority ot the department to acquire property 
fe"h •• "kaR-_,. sal ••• " .... lR~ tor the elimination 
ot airport hazards. 

6. Mend ,the "COIIIIIent" to the repealer at Public 
Utilities Code Section 21635 as tollows: 

Comment. Section 21635 i8 not continued. Ik. 
;e,ann.i .f A ...... U.. .., .81; ..... l1li. ,.e,eny 
lR t;R' .... ., .he s-;a"87 8e. Q...... tie' lee", •• al~37 
The rules governing the conduct of eminent domain pro­
ceedings generally are prescrib.d in the Eainent Doaa1n 
Law. See CODE CIV. PaOC. § 1230.020 (law governing) 
exercise ot eminent dOll&in power). Particular aspecta 
of Section 21635 are dealt with in the sections ot the 
Code at Civil Procedure indicated below. 

Section 21635 
Eritry ror survey and exuination 
More necessary use requirement 
Right of cOllllllon uae 
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8. 

Amend subsection (1) of the Comment to proposed 
Government Code Bection 15855 as follows: 

(1) The Department of Transportation. See 
S'l'S. " HWYB. CODE §§ 102 (state highway) and 30100 
(toll bridges)t and Public Util1ties Code Section 
21633 1 aeronau iC'8purposes). -

Amend the "Comment" to Public utilities Code Section 
21653, third par~aph, page 350 of the tentative 
recollllllendation -- "The ElDinent Domain Law," by 
referring to the "Department of Transportation" 
instead of the "Department of Aeronautics." 

Amend the "Commentll to Code of Civil Procedure 
Section 1245.210, subdivision (c) by adding the 
words "aeronautics purposes," foilowing the words 
"toll bridges," in the second line thereof. 

Article 3. Future Use 

In order to preserve the ability of the Department to 
acquire property for future use 1n order to relieve 
personal hardship which may be caused by planning or 
other prelim1nary activities of the Department, we believe 
the follOWing provision should be added to Article 3~ 
ruture Use: 

"Notwithstanding any other p~o¥iaion 
of this Article a public entity.., 
acquire property for future use by any 
means (inCluding em1nent domain) 
expressly consented to by the owner." 

Although the basic concept expre8lled in Article 3 is 
sOUnd, we believe that certain sateguards should be 
inCluded in this proposed article in order to protect 
against an irrational court decision that may Jeopardize 
the tim1ng of a project. We betieve that the ad41 tion 
of a provision that proof that the projeetfor which the 
property is being acquired has been budgeted by the con· 
demnor raises a conclusive presumption that the acquisition 
is not tor a future use will create an adequate sateguard. 
The following proposed addition to Artiele 3 i8 Bubm1tted 
aceordingly: 

"Notwithstanding any other provision 
of this Article, Where the condemnor 
proves that funds have been budgeted 
by it for eonstruction of the project 
for which the property is being acquired, 
such proof shall create a conclusive pre­
sumption that the acquisition is not for 
a future use." 
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Footnote 53 (p. lOB) of the Commission's tentative 
recommendation makes it clear that the seven-year period 
set forth in proposed Section 1240.220 is based on the 
period provided in the Federal Aid Highway Act of 196H 
within which actual construction must commence on right 
of way purchased with Federal funds. This period was 
extended to ten years by the Federal Aid Highway Act of 
1973. A ten-year period is more realistiC under current 
condition. and the Department suggests that the period 
of ten years be substituted for the seven-year period in 
proposed Section 1240.220. 

Article 5. Excess Condemnation 

Proposed Article 5 (Excess Condemnation) introduces a 
new concept in condemnation proceedings. Section 1240.410 
allows the condemnee to defeat the condemnation of a 
"remaant" upon proving that the condemnor haa a sound 
lDeans to prevent the property frOID beoo1II1ng a rellllUlt. 

Although this provision may appear to be relatively 
inaign1ficant, it will undoubtedly lead to extinsive liti­
gation in those few cases where excess condemnation is 
proposed by the condemnor Without the concurrence of the 
condemnee. The test provided by the proposed statute 
creates a virtual labyrinth of speculative inquiry regard­
ing feasibllity of a particular plan of mitigation. In 
order to determine feasibility of any such plan, it will 
be necessary to first deteraine damages that would other­
Wise occur if the remnant were not acquired. Any such 
inquiry will undoubtedly add several days of trial tin 
to an already overburdened judicial syatem. The Depart­
ment believes that the extent of judicial inquiry should 
be limited to the question of whether the remnant i8 of 
"little III&l'ket value." Furthermore, it is our raco .... n4a­
tion that the presumption created by proposed Section 
1240.420 should be a presumption affecting the burden of 
proof. Such a provision should disc oar age spurious 
issuea from being raised by the condemnee yet allow full 
adju.lcation where a truly meritorious case exist •• 

Section 1240.510 "pro~erty Appropriated To Public Use"M&z 
Be aken For Co;!atfble PUblic UseR 

Section 1240. 30 "'l'erma and condron. or JOW Use" 
on • g 0 or ser 0 n se 

These proposed sections by the California Law Revision 
CommiSSion may have great effect not only on highway 
rights of way but also on other State lands and rights 
of way such as tidelands and other publicly owned lands 
under the jurisdiction ot the State Land CommiSSion, 
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park lands, ete. The prior Code of Ci.l1 Procedure 
seetions dealing with this subject were hardly models Of 
clarity. As a result, a rather complex scheme of speeial 
statutory provisions and maateragreements between various 
public users grew up to handle problems of joint use and 
related problems, such as removal when one use is expanded, 
equitable spreading of maintenance costs, etc. Specifi­
cally, State highways are covered by Sections 660-670 ot 
the Streets and Highways Code which provide for permit 
provisions for encroachments by other users in State 
highways. These permits contained provisions for reloca­
tion of utilities, railroads, electric power, gas and 
water facilities so placed. In most cases the permit 
will not be issued where there is an inconsistency with 
ei ther the present or future use of the highway or the 
sate use thereof by the public. The Commission's pro­
posal has "clarified" the former law and specifically 
provides that matters of consistency and adjustment of 
terms and conditions of joint use are to be left to the 
courts. It seems to the Department that this cannot help 
but have an effect on prior statutory and contractual 
arrangements concerning these matters. Further, the 
criteria which the judiciary is to apply in determining 
these complex matters are not specified. It must be 
recognized that a right of way, where joint use issues 
may arise, may extend through several judicial jurisdic­
tions. '!'he criteria applied by one court may not be 
followed by another. Specifically in the area of future 
use, most large utilities and public entities, in the 
interest of judicious and economic future planning, 
acquire sufficient right of way to provide for future 
needs, even though at the time of actual acquisition it 
could be argued that the time and place of the actual 
application of such right of way to the public use is at 
best uncertain and at worst speculative. For many years 
it has been the sound policy of the California Highway. 
Commission to acquire sufficient rights of way on free-
way projects {generally located in the area of a center 
divider strip} to provide for addition of an additional 
lane in each direction when and it the need arises. Bo 
criteria for handling such a situation is set forth in 
the Commissionls proposed statutory provisions as to 
consistent public use either as to whether a use claiming 
consistency should be allowed to utilize such area of 
right of way or, it so, as to which entity must pay the 
considerable cost of relocation in the event the future 
need lying behind the original acquisition materialize •• 
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Legal representatives who attended the Commission's study 
on these proposed sections noted the lack of demonstra­
tion of any problems arising under the present statutes 
governing this area and the lack of input from many of 
the entities which will be affected by the Commission l • 

proposal. For this reason the Department reserves its 
privilege of further comment on these proposals after 
such input is hope tully engen'ered by way of comments to 
these tentative recommendations or during the actual 
legislative process necessary to enact such provi8ions 
into tinal statutory form. 

COMPENSATION 

[including Procedures tor Determining 
Compensation J 

Compensation: 

Section 1263.220 IIBus1ness Equipment" 

The Department objects to the l@l1gUage of this section 
in its present torm. The term "budness purposes" is 
vague and obviously broader than -equipment designed for 
manufacturing or industrial purposes ll contained in the 
present Section 124~(d). The Department toresees a maJor 
difficult, in interpretation of what constitutes "business 
purposes. Obviously the term is intended to cover com­
mercial enterprises generally; however, any equipment used 
in a business, ot whatever nature, could arguably be equip­
ment designed for business purposes, Thus, the owner or 
operator of a motel or furnished apartment could be con­
sidered in a business and therefore could contend that 
his furnishings in the motel or apartment are so unique 
and have such a special in-place value as to be Worthless 
elsewhere. The Department teels that this would unrea­
sonably expand the business equipment concept and subject 
public entities to claims under a "constructive annexation" 
doctrine which has been urged upon but refuted by the 
courts. Hence, some further c larttication ot "businell 
purposel" to avo1d open-end liability would seem to be 
called for. In addition, lince actual direct 10lsel at 
personalty incurred as a result at moving or dilcontinu­
ing any business operation are already compenaable under 
Government Code Section 7262, there would appear to be no 
need to compensate tor any and all ''business purposes" 
equipment as the language of the section in its propoled 

. form appears to envision. 
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Section 1263.330 "Ch~es In Progerty Value Due To Imminence or e Project 

The Department considers that the rationale ot this 
section is basically sound and that unitorm treatment ot 
increases or decreases in value attributable to a pending 
public improvement would appear to be desirable, within 
the limits of the Woolstenbulme decision. However, the 
Department considers that use of the language "any increue 
or decrease in value" is objectionable in that it may 
sanction a purely mathematical analysis ot alleged beneti­
cial or detrimental effects on property values. Thus, an 
appraiser in considering sales in a Bo-called blighted 
area may simply adjust mathematically tor the sales using 
an arbitrary percentage such as 20 or 25 per cent and 
carry through his valuation ot the subject property 
accordingly. To avoid any such ID&thematical approach, 
the Department suggests that the language of the section 
be amended as tollows: 

"In determining the fair market value of 
the property taken, there shall be 
disregarded any effect on the value of 
said property which is attributable to 
any ot the to11OWing:" [Continue with 
the language as presently proposed; that 
is, subitelll8 a, b and c.] 

Section 1263.410 

The Department objects to including any damages awarded 
tor loss of goodwill as compensation against which benefits 
cannot be offset. (See comment to proposed Section 1260.230.) 

Section 1263.420 "Damage To Remainder" 

This proposed section in abrogating the ~ons rule will, 
ot course, expand the public entities'li~1ty for 
severance damage. The Department feels that without SOlIe 
clarification or lim1tation on damages emanating fro. that 
portion of the project oft the part taken, the section is 
too broad. It w111 allOW an open-end consideration ot so­
called prOXimity damage -- i.e., nuisance tactors such as 
noise, dust, dirt, smoke and fumes, whether generated on 
or oft the part taken. The impact of such factors on the 
rema1Din1 property could, under the Commission's proposal, 
be much less or, at least, the same as that on the general 
public. In highwBY taking cases, the landowners could try 
to prove prOXimity damages tor alleged detriment hundred. 
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of feet, or even hundreds of yards, away from the part 
taken. This, the Department feels, will encourage test1-
mony of damage based on little more than speculation and 
conjecture. 

The Department also opposes an allowance of damages based 
on the use by the public of the 1mprovement. Exist1ng 
Sect1on~4B, subsection 2, of course provides for 
damages accruing by reason of the severance and the con­
struction of the public improvement in the manner propoled. 
lrijurlous effect caused by the public's uee of an impjDVe­
ment -- 1.e., such as a highway -- are shared by property 
owners in general whether or not a part of their property 
1s taken and are not really special to an owner. It is 

that the Court of Appeals in the Volunteers Of 
case (21 C.A.3d, 111) expressed strong policy 
for ailowing recover~ of proximity daaages "if 

established by proper proof. The Court d1d not elaborate 
on what would constitute proper proof. Prox1mity damage 
from aources off the part taken and conaider1ng the uee 
of the facility will be an invitation to imaginative 
appraisers and property owners to claim high or large 
severance damages without a basis in fact or experience. 
lt proximity damages are to be broadened, there ahould be 
aome physical or geographic limitation to prevent open­
ended speculation circumscribed only by the length and 
breadth of a project. 

Section 1263.440 "Computing Damage And Benefit To Remainder" 

The Department opposes adoption of this sec t1on. To II&DY 
judgel and triers of fact assesament of just compensation 
using the present three or four step process ia 1nvolved 
enough. Thil provision is certain to introduce additional 
complexities, if not confuSion, into the aslelsment of 
damages and benefits. If the time lapse in construction 
is to be conSidered, the appraiser muet estimate the period 
ot delay, which may be little more than guelswork, and then 
discount the future damages to present worth. A limilar 
procedure would apply to the assessment ot special benefits. 
It is more than likely that this pha.ae of the valuation 
testimony will be difficult tor the trier of tact to follow. 

The Department opposes the section tor the additional rea­
son that the issue of when the public improvement will in 
tact be constructed would be injected into the case. The 
timing ot construction of any public improvement depends on 
such variables as availability of funds, priority of the 
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project in relation to other public improvements, and 
other matters as to which a testifying engineer, 
acquisition agent or certainly an appraiser could give 
no more than a guess. Further, in this area the engineer 
or acquisition agent could not bind the condemning 
authority or legislative body, so that if the public 
improvement is not built at the estimated time the 
agency could be subject to additional clailll8 for damages. 
The Department considers that this section will invite 
speculation and create an added potentially confusing 
element in the assessment of just compensation. The 
concept of the "instant publ1c improvement" is easily 
understood, has been judicially approved in numerous 
cases, and works a SUbstantial justice to both sides. 
The Department considers that it should be retained. 

Section 1263.510 "Loss Of Good Will" 

The Department is opposed to an allowance of good Will 
damages as envisioned by this section for a number of 
reasons. Firstly, there is no definition of good will 
in the sectlon, although the comment indicates that the 
definition in Business and Professions Code Section 14100 
is presumably to be used. The Department considers that 
compensation for business losses already allowed under 
Government Code Section ~262 is adequate or, if not, it 
can be increased. Section 7262 provides a concrete 
measure of assessment - - 1. e., based on net earnings 
during a period of time preceding the taxable year in 
which the business 1s relocated from the property "Or 
during such other perlod as the public entity determines 
to be more equitable for establishing such earnings. II 
The proposed section, however, would provide for a loss 
of good will baaed on future losses which, it is submitted, 
will be very difficult to assess at the time of trial. 
The appraiser will have to estimate a diminution of fUture 
net prOfits. This Will op,n wide the door to speculation. 
The estimated loss may well be based on increased cost 
and expenses of maintaining the good will of a business 
and these are the very expenditures which are theoretically 
to be \ll&de in mitigation of the' l.s of good will. Thus, 
the opportunity for double recovery,despite the limita­
tions in the statute, is great. 

The Department feels that this section is further objec­
tionable in that good will. as commonly understood and 
defined, is not really taken in acquisitions by eminent 
domain. To the extent that good will comprises the skills, 
talents, experience and reputation of those engaged in a 
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business, the public agency does not take or interfere 
with these elements of a business enterprise. The agency 
extracts no covenant not to compete 1n connection with 
the taking. In addition, good will is not indispensibly 
an attribute of the location of a business. Continuation of 
good Will, or future patronage, depends on a variety of 
nonphysical factors in addition to the personal factors men­
tioned above. Thus, continuance of good will will hinge on 
market demands, competition, quality control of the service 
or product offered and general economic conditions. The 
Department submits that the. foregoing factors will be 
difficult for an appraiser, it not impossible, to segregate 
from the alleged loss caused by the agency's taking or the 
injurious effect of the taking on the remainder. The 
result will be that the condemnation award will inevitably 
reflect some noncondemnation elements, and the danger of 
double compensation is enhanced. The Department regards 
this provision for compensating for good will loss as 
unsound both in principle, and highly uncertain in measure 
of proof. 

Section 1263.240 "Improvements Made After Service ot SUIIIIDOns" 

The Department regards Subsection (c) as objectionable in 
that it contains no criteria for the balancing of hardships 
and equities which the Court must undertake' in applying 
said section. It is also an invitation for owners with 
resources to apply for this remedy and it will create further 
burdens on the Courts in pretrial matters involving eminent 
domain. 

Procedures for Determining Compensation 

Section 1260.210 "Order of Proof and Argument; Burden of Proof" 

As the comment states this subsection changes prior law. The 
out-of-state cases relied on by the Commission represent a 
minority view in the U. S. In view of the BAJI instruction 
recently modified, it would appear that this propos .. 1:'1. ~, 
a great departure from present procedural law, which now 
places the burden of persuasion on ¥alue and damages on the 
owner and special benefits on the condemnor. Present law 
is a practical solution. Thecaanission's proposal is neither 
practical nor logical. 

Section 1260.230. "separate Assessment of Elements and Compensation" 

While continuing the separate assessment concept of CCP 1248, 
the Commission adds the element of good will. This should 
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be separately assessed if it is to be allowed to make sure 
it is identified and to prevent double recovery it the 
owner claims a loss under Government Code 7260 (relocation 
assistance). However, in partial take cases benefits should 
be used to offset loss ot good will if it is claimed, 
especially where the use is changed in the after condition, 
e.g., a mom-and-pop grocery store changed to a service 
station site. 

Page 16 

Section 1260.250 "Compensation for Appraisers, etc." 

Present CCP Section 1266.2 is useless, unnecessary and 
seldom, if ever, utilized. Therefore, the Department would 
make the same observations as to proposed Section 1260.250. 
The owner can retain his own appraiser, or, if he desires, 
testify on his own behalf. The same right to testify is 
extended to corporate owner employees by a change of the 
Evidence Code. 

Section 1263.010 "Right to compensation" 

The Department has no objection to the statute as drafted. 
However, the Department feels that the comment under the 
statute unduly obfuscates the salutary general principle 
stated in the proposed statute. It seems to the Department 
that the principle is simpl, and the courts should be lett 
to their determination of how it should be applied in all 
of the myriad situations which mayor may not confront the 
courts in future cases. The attempt by the COIIIIIission in 
its comment to direct the courts in this regard merely 
creates unnecessary ambiguity, fails to ach~eve the 
objective and constitutes an unnecessary, and slightly 
presumptuous, interference with the judicial process at 
solving such problems on a case-by-case basis. 

Page 17 

Section 1263.140 "New Trial" 

For all practical purposes this section establishes the 
trial date of the new trial as the date of value, since 
it would be very unusual to try a case wi thin a year after 
the granting of a new trial by the trial court, and impos­
sible after appellate reversal. Therefore, unless plaintiff 
depOSits the amount of the judgment or probable just 
compensation, he is faced With a new date ot value. This 



California Law Revision Commission 
July 1, 1974 
Page Thirteen 

section rewards the wrongdoer who may have caused error, 
misconduct or prejudice and who has obtained an unfair 
verdict which though excessive in terms of the original date of 
value may not be in terms of the new date of value. See 
People v. Murata. The sect10n forces the condemnor to 
deposit a sum which the owner can withdraw and which may not 
be available when the condemnor secures the lower verdict and 
the condemnee is judgment proof. This seems especially 
unfair to condemnors who do not need immediate possession ot 
the property. Prior law under Murata has worked well and 
preserves tor the condemnor his right to move for a new trial 
when the verict is unjust ahd his right to appeal when there 
is error. In 8 rising market, the. condemnor would not have 
these rights under this section unless he made a deposit 
which could be dissipated by the owner. 

Section 1263.150 "Mistrial" 

This section permits more injustice than the previous section. 
Bere, the condemnee can. cause a mistrial by his own misconduct 
if the trial is not gOing well, and retry it more than a year 
after suit is commenced and obtain the fruits ot a higher 
market. The section should be deleted in favor of prior law, 
or amended to foreclose proti teering from one t s own wrong­
doing. 

Section 1263.620 "Work on Partially Completed Improvements tt 

Allows owner to protect other persons or property and to 
charge his expenses relating to an uncompleted improvement 
hal ted by service of summons to the condemnor. It would seell 
that if no emergency were involved he should at least obtain 
a court order as 1s required by Section l263.24o(c). 

Section 1265.130 "Terminat1on of Lease in Partial Taking" 

This section should be amended to make clear that the condemnor 
is not liable tor the payment of more than the full fee value 
of the property. 

Section 1265.310 "Unexcercised Optlons" 

This section 1s vague and unclear. It seems to hold that the 
unexercised option 1s terminated when the property is taken 
but is valued as of the time of filing the complaint. This 
may conf11ct with other sections which fix the date ot 
valuation of the property as the date of deposit or the date 
of a new or retrial. It.does not seem that this section 1s 
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really necessary. The provision as to termination of the 
option upon filing of the complaint appears to be an 
artificial and contrived device for the purpose of providing 
a compensable right in the property by unnecessarily destroy­
ing the option on an arbitrary date. Under present law, an 
option holder has the right to protect himself atter filing 
of an eminent domain proceeding by exercising the option if 
he determines that he can get more for the property than 
the option price. Present law does not provide an artificial, 
contrived "destruction" of the option right for the purpose 
creating a compensable interest in property. The Department 
sees no reason to change prior law as established in East 
Bay Munieipal Utility Dist. v. Kieffer. -

Page 19 

Seetion 1265.410 "Contingent Future Interests" 

This 1s a cumbersome section. There seems to be little need 
tor this section. The subject matter therein CQuld be 
adequately hanaled by the development of the eommon low on 
a case-by-case basis. 
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CONDEMNATION PROCEOORE 

Possession and Deposits of Probable Just Compensation 

The Department and other commentators on the Commission's 
proposals relating to deposit and withdrawal of probable 
compensation and possession prior to entry of judgment 
have in the past strongly questIoned the need for any 
change whatsoever in the current law applicable thereto. 
The Department has not had called to its attention any 
shortcomings in the present law. except that certain 
entities not presently having the power of immediate 
possession have expressed interest in obtaining it. The 
present restriction of the right to immediate possession 
in Section 14 of Article I of the California Constitution 
to any right ot way or land8 to be used for reservoir 
purposes is based on a sound recognition of the unique 
problems of land assemblage for such projects. It is 
suggested that the same problems to the same extent have 
not proven extremely troublesome in dealing with other 
types of land acquisition for public use. Where problems 
have arisen, it is less chargeable to the Constitutional 
restriction of the right of immediate possession than to 
administrative lack of provision of sufficient lead time 
in which to acquire necessary parcels. 

In any event, the Department's question as to the need for 
an expansIon of the right of immediate possession stems 
not so much from outright opposition to such expansion, 
per se, than from the extreme difficulties presented by 
the remainder of the Commission's proposal Which it apparently 
feels necessary to make such expansion palliative to property 
owners' interests. Conceptually, the Commission has stated 
this concession as follows on page 55 of its tentatIve 
recommendatIon: 

"From the property owner's point of 
View, if reasonable notice is given 
before dispossession and if prompt 
receipt of the probable cOmpensation 
for the property is assured. posses­
sion prior to judgment frequently 
will be advantageous." 

The Department feels it is utopian to believe that just 
compensation can be assured under the judicial system 
short of a full trial on the issue. Therefore the 
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Commission's proposed liberalization of the information 
given to the owner supporti~ the agenoy's deposit of 
probable just compensation (Section l255.0l0{b) and 
1255.020) as well as its !lopen-ended" inVitation to 
condemnees to challenge the sufficiency of the deposit 
as amounting to just compensation (Section 1255.030) and 
the relaxations of former restrictions on the withdrawal 
of the deposit of probable just compensation which were 
provided to protect public funds (Sections 1255.210 through 
1255.280) simply will tall short of acoomplishing the 
utopian end intended that probable just oompensation will 
equate to the final result reached after a trial of that 
issue in the oourts. Rather, the results of these ohanges, 
in the Department's opinion, will result in an inoreased 
load of litigation for the court system, a non-productive 
wastage Of pub1io funds in the administrative prooessing 
neoessitated to prooess deposits of just oompensation 
where the oondemnor desires to take immediate possession 
of the property, and the loss of public funds due to the 
laok of adequate safeguards for the return of withdrawn 
deposits, increased beyond the final result of just compensa­
tion as reached in the courts. It is the Department's 
position that if the right of immediate possession is 
expanded to other takings than right of way and reservoir 
takings, such expanSion alone will create difficult problems 
of court administration as well as the magnifioation of 
problems dealing with administrative processing of suoh 
orders of possession and with the problem of recovery of 
deposits artificially increased beyond the levels of just 
compensation ultimately determined in the eminent domain 
litigation. Therefore, the Department feels that if the 
right of immediate possession is to be expanded, current 
procedures concerning deposit of probable just compensation 
to secure suoh orders and to protect public funds deposited 
to secure such orders must be reiained, at least until the 
impact of such expansion of the right to other takings oan 
be assessed. In this regard the Department respectfully 
calls the attention of-the Commission to correspondence 
sent to them by Riohard Barry, Court Commissioner for 
the Superior Courts in Los Angeles "County, dated November 24, 
1970, wherein Mr. Barr.y urged the Commission as follows: 
n ••• do not recommend legi.lation that will burden the 
courts •••• " The combination of the provisions of 
proposed Sections 1255.010 through 1255.030 will assuredly 
result in an increased burden on the courts. Proposed 
Section 1255.010(b) requires that before a deposit 1s 
made the condemnor must have a qualified expert prepare 
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a statement of valuation data comporting to that required 
by Section 1258.260. The data required by Section 
1258.260 was a list of data originally compiled to be 
appropriate for exc~e by the parties to an eminent 
domain act10n 20 aay~efore trial. Perhaps nowhere else 
does the utopian approach lying behind the statutory scheme 
adopted by the Commission appear as clearly as here. Since 
most condemnors apply for orders of immediate possession 
on or about the date of filing of the action in eminent 
domain, the Commission's proposal in effect requires such 
condemnors to be ae prepared on the date of filing as to 
all the multitudinous issues inVOlved in the ascertainment 
of just compensation as was previously required of them 
only 20 days before trial. Such a requirement is not made 
of the property owner. at t the property owner is now 
provided the advantage of the complete adminietrative 
effort and expense called for in preparing such an extensive 
statement of valuation data as necessitated by the Commission's 
proposal as an inducement to accept the clear inVitation 
set forth in proposed Section 1255.030 to move (Hat any 
tille'l) for increases in deposits of the probable amounts 
of just compensation. 

Section 1255.030 then goes further by way of making this 
invitation even more attractive to make successive attempts 
to have deposits increased by providing that if the amount 
of such an increased deposit is not actually deposited 
within 30 days it will be treated as an abandonment 
entitling the defendant to l1tigation expenses and dsmages 
as provided in Sections 1268.610 and 1268.620. The 
complete one-sidedness of this entire scheme, in aid of 
the utopian search for arrival at just compensation before 
trial, appears in subsection (c) of proposed Section 1255.030 
which encourages the owner who wishes to accept the Com­
mission's attractive invitation to challenge the amount of 
just compensation deposited by the condemnor to immediately 
withdraw any such increased amount deposited. Upon such 
withdrawal the Comm1ssion's proposal precludes the court 
from redetermining the amount of probable just compensation 
to be less than the amount withdrawn (but of course no such 
balanc1Eg;constra1nt 1s provided on the court to a 
determination that said amount is greater than the amount 
previously withdrawn by the owner). 

The net result of these proposals cannot help but 
greatly increase the amount of court time utilized in 
pretrial motiona to increase the amount of problb1e just 
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compensation deposited to secure necessary orders of 
possession as well as increase the administrative costs 
imposed on condemnors by the necessity in each and every 
case to prepare the extensive l.1st of valuation data called 
for under proposed Section l255.0l0(b). This result would 
be insured regardless of any expansion of the right of 
possession to takings other than for rights of way and 
reservoir purposes. Such expansion can be expected to 
result in a "population explosion" of such pretrial motions 
for increases in deposits to secure orders for immediate 
posseSSion. As a result of suoh pretrial activ1ties on 
the part of owners, in many cases the resultant amounts 
increased to reflect determinations by overworked courts, 
operating under severe evidentiary and time constraints, 
will eventually turn out to be creater than the amounts of 
Just compensation determined after the deliberate and 
careful consideration of all the evidence pertinent provided 
at trial. Thus, in a significant number of cases, the 
property owner will have available to him for withdrawal 
amounts in excess of that to which he will ultimately be 
entitled. Such a result would seem to call for a strengthen­
ing rather than a weakening of previous statutory safeguards 
concerning protection of tax funds deposited to secure 
necessary orders of possession. But the recommendations . 
appearing under Article 2 of the Commission's recommendations 
weaken rather than strengthen such safeguards. 

The Department urges a continuation of the current provisions 
of Code of Civ11 Procedure Sectlon 1243.7(e) to the effect 
that if personal service of an application to withdraw 
a deposit cannot be made on a party having an interest 
in the property, the plaintiff may object to the withdrawal 
on that basis. The deletion of this provislon under the 
current recommendation of the Commission deprives the 
agency of all of its power to protect the public fQnds 
entrusted to it. Without the unserved party before the 
court, the "ease" which the Commission's tentative 
recommendation purports to find in demonstrating his lack 
of interest in the property Is, in reality, of small 
protection for such funds. Any protection by way of the 
Court's discretio~ power to prov~e a bond or to lim1t 
the amount of wit awal likewise may provide no real 
protection to these funds in the event sach party later 
appears with substantial claims on the amount of Just 
compensation. At the Commission's hearings, the Depart­
men~s representatives took note of the lack of any concrete 
evidence that the presence of currently provided statutory 
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protections acted in any significant manner to obstruct 
or delay legitimate requests for withdrawal by owners. 
Indeed, the Department's experience has been thE the 
very presence of such statutory protections has tended 
to limit property owners' demands for withdrawal to a 
reasonable basis, which in the great maJority of cases 
can be handled by stipulation rather than necessitating 
the utilization of court time and resources. 

The changes in present law proposed in Section 1255.280 
to delete the requirement that a withdrawee pay interest 
on the excess of probable Just compensation withdrawn 
over the final determination on this amount after trial, 
as well as to provide up to a year's stay on such return 
to the oondemnOr, simply enhances the invitation extended 
to owners to both seek increased deposits of probable 
Just compenntion and to encourage withdrawal. The Depart· 
ment obJects to such changes in present statutory prOVisions, 
which provisions tend to restrict the utilization by owners 
of such procedures to a reasonable and prudent basis and 
level. 

Aside from the Department's above·expressed reservations 
conoerning the basic scheme inherent in the proposal 
inviting and encouraging challenges to the amount deposited 
as probable Just compensation as well as withdrawal of same 
and deleting adequate safeguards to the public monies 
involved now provided by law, the Department further obJects 
to those recommendations which may be seen by the Commission 
as dependent on the adoption of the ahove-referenced 111 
advised schame. Thus, the provislons set forth In froposed 
Section 1255.460 allowing the condemnor to take possesslon 
after withdrawal by the owner of any portion of a deposit 
of probable Just compensation made pursuant to proposed 
Section 1255.010, which deposit may, in turn, have an effect 
on the date of valuation under proposed Sections 1263.110, 
1263.140 and 1263.150. are not seen by the Department as 
suffiolent beneficial inducements to oause it to waive 
its obJectlon to the more seriORs disadvantages presented, 
as set forth above, to the entire basic sch .. e underly1ng 
these recommendations as to deposit of probable just 
compensation betore Judgment. 

In addition, the Department haa strong objeotions to proposed 
Section 1255.420, which allows a trial court to stay an 
order of possession on the basis of substantial hardship 
to the owner unless the pla1ntiff "needS" posseSSion of 



California Law Revisi<lnCommission 
July 1, 1974 
Page Twenty 

the property as scheduled in the order of possession. 
This provision, in addition to the expansion of the time 
which must elapse between the service of an order for 
possession and the date of actual ~ossession from 20 to 
90 days (proposed Section l255.450}, all act in concert 
to make extremely unpredictable whether or not the real 
property necessary for construction will actually be 
available on the date required under the construction 
contract. If it is not, damages may be claimed by the 
contractor. resulting in a·wastage of public funds. More 
often than not, such claims by the contractor are not 
ascertainable by the condemnor until near the end of the 
construction activity. Thus, evidence of the agency's 
"need" for possession of the property within the time 
specified in the order for possession may well not be 
available, 1n a form sufficiently satisfactory to the 
particular trial court involved, at the time the owner 
moves for a stay under proposed Section 1255.420. The 
Department's experience under present law has been that 
it provides both predictability as to when the property 
necessary for the construction of the project can be 
reasonably expected to be available to the contractor, as 
well as sufficient flexibility to take care of the rare and 
unusual hardship situation sought to be cured by the 
Commission's recommendation. Under current law an order 
of immediate possession is not eelf executing, To actually 
displace an owner from the property req~ires return to the 
court for a writ of Assistance. It is the experience of 
the Department's counsel that at the hearing on application 
for this writ the trial court invariably explores any 
legitimate hardship being experienced by the reluctant 
owner and utilizes its judicial discretion in alleviating 
any such hardship to the maximum extent practicable under 
the situation preseated to it. It seems unwilfe to the 
Department to attempt to alter the entire legal fabric 
relating to the power of courts to vacate orders of posses­
sion. with all of the advantages of predictability inherent 
therein. for the purpose of remedying the rare and unusual 
case of undue hardship to the property awner, especially 
where the Commission has before i~no evidence that the 
present law cannot accommodate to such unique and unusual 
situations. 

The lack of balance in the current tentative recommendation 
in this area becomes evident when proposed Section 1255.450 
would delete that portion of present law provided to 
remedy unnecessary wastage of public funds in those cases 
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where the agency, on noticed motion, presents a cogent 
case for possession within as short a per10d as three 
days from service of the order for 1mmed1ate possess1on. 
(Code of Civil Procedure Section 1243.5(c).) Certainly. 
in areas where complex land titles are involved and where 
immediate possession of unoccup1ed land, or even occupied 
land. will cause little if any hardship to the owner, the 
court should continue to have discret10n to allow possession 
on less than 90 days' notice where the lack of ability 
to provide the contractor with the necessary property 
could expose taxpayers' funds to substantial wastage by 
way of contract claIms. ' 

Finally, as part of the package relating to deposit of 
probable Just compensation and obtaining orders of 
possession before judgment, Sections 1255.040 and 1255.050 
are proposed -- apparently on the theory that the legis­
lative experiments of other states deserve a limited 
tryout in California see first sentence under heading 
entitled 

• discussion the tentative recommendation goes on to 
justify this recommended experiment on the basis that the 
olasses of cases selected to be covered represent areas of 
legitimate hardship. The Department respectfully calls to 
the attention of the Commission that since the enactment of 
the Brathwaite bill, Government Code Sections 7260 to 7274, 
relating to relocation assistance. the incidence of litiga­
tion on the acquisition of such properties as covered by 
the classification written into proposed Section 1255.040 
has diminished to a p01nt of pract1cally n11. Th1s is 
because these provisions as to relocation assistanoe, as 
appl1ed to such properties, have removed all the Ilhardsh1p" 
aspects of such acqu1s1t1ons. The lack of 11tigation as 
to acquisition of such propert1es demonstrates complete 
lack ot justificat10n for legislat1ve action. Insofar as 
the small proprietor 1s concerned, a sim11ar effect is 
evidenced in relat10n to the acqu1s1tion ot property 
covered by the terms of proposed Section 1255.050. Insotar 
as such proposal covers more valuable propr1etorships ot 
rental property, these owners, w1th their large resources 
to support litigation, may be expected to seize on the 
terms of proposed Section 1255.050 as a method of seeking. 
by mot1ons for increase of deposit before trial, to expose 
the agency unable to meet such high levels of depOSits as 
an individual judge may determine to be appropriate (1n 
the 11m1ted t1me and on the limited eV1dence available to 
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him) to payment of the additional amounts provided in such 
proposal for failure to make suoh inoreased deposits. In 
summary, the Department respectfu11f, suggests that there is 
simply no demonstrated need on any 'hardship" basis for the 
provisions currently forwarded in proposed Sections 1255.040 
or 1255.050, allowing owners of these classes of property 
to demand high. preJudgment deposits of probable just com­
pensation from oondemnors whioh are Bubject to severe 
penalties if such demands cannot be met. 

Post Judgment Procedure 

While not greatly affected thereby the Department questions 
the wisdom of the deletion by proposed Code of Civil 
Procedure Section 1268.010 of the current provision 1n 
Code of Civil Procedure Section 1251 which allows the State 
or public corporation condemnor a year to market bonds to 
enable it to pay judgment. Such delet10n mAl threaten 
many needed public proJeots proposed to be funded by 
responsible local and State agencies whioh do not have 
illlllled1ately available to them ual1m1ted fund1ng. It is 
unlikely that looal governments oou1d reasonably prevail 
on their electorates to authorize bond issues high enough 
to cover the worst result that oould possibly ensue from 
condemnation l1tiption which might be necessal",Y to acquire 
the land for an otherwise worthy and needed local project. 
However, under the proposed deletion of the current 
statutol",Y.· provision for bonding to cover an increase 1n 
estimated land costs after trial, this would seem to be 
the only protection such a condemnor would have against 
exposure to implied abandonment and the considerable 
penalties involved therein (see proposed Section 1268.610) 
following such a result. Since a Judgment in condemnation 
draws interest at 7 per cent from date of entry, the 
plight of the owner hav1ng to wa! t as long as a year to 
actually receive the judgment aaaunt plus 7 per cent 
interest appears no~ quite as onerous as represented in 
that po~ion of the CommiSSion's recommendation which 
recommends deletion of the one-year period to sell bonds 
to cover the cost of an· unanticipated high award (Tentative 
Recomaendations. page 65). 

Tbe Department objects to proposed Section 1268.610 and 
specifically the broad definition of "litigation expenses" 
contained in portion (1) thereof. Portion (2) of this 
proposal delineates the trad1tional recoverable spec1f1c 
expenses in case of abandonment or other cases where more 
than pure legal costs are recovet'able from the condemnor --
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1.e., attorneys' fees, appraisal fees and fees for the 
services of other experts. The Commission's proposal 
would make recoverable, 1n addit10n to these specif1c 
ascertainable things, a broad, open-end category of 
"expenses" lim1ted and defined only by the extent of the 
cla1mant's 1mag1nation and the liberality of the particular 
trial court called upon to determine what items the 
Legislature had in mind in enacting sUbsection (1) of 
proposed Section 1268.610. The Department particularly 
objects to that portion of-proposed Section 1268.610 
that makes such liberalized and expanded "litigat1on 
expenses 11 recoverable in the event of any involuntary 
dism1ssal of a condemnat1on action. Often, under present 
pract1ce, where so-called lIinvoluntaryll d1smissals do not 
c~ with them the extreme penalties proposed in Section 
1268.610, the "aging" of a case past the two-year period and 
other time constraints set forth in Code of Civ11 Procedure 
Section 583 1s voluntarily assented to by both sides so that 
t1me is made available to work out unclear t1tle or other 
legal or appra1sal problems inherent in many eminent domain 
cases. It is not unusual that stipulations for extension 
of the five-year period provided for by Code of Civil 
Procedure Section 583(b) are deemed advantageous to both 
s1des in an eminent.domain proceeding. The Commission's 
proposal that any involunvary dismissal achieved by the 
owner under Code of Civil Procedure Section 583 carry with 
it substantial monetary awards by way of recovery of 
IIUtigation expensea ll w1ll undoubtedly cause a cessation 
of the above described salutary practice as well as create 
the temptat10n to engage in much game playing for the 
very purpose of creating a situation where an involuntary 
dismissal for delay in trial under the proviSion ot some 
portion of Section 583 be created so that the substantial 
financial awards stemm1ng therefrom under the Commission's 
proposal may be realized (in addition to the just comr.ensation 
for the property which may well have to be condemned lagai1l" 
by filing another actIon). 

The Department objects to proposed Section 1268.260 as 
a total, unlimited, open-ended indemnity provision for 
owner recovery of damages caused by possession ot the 
condemnor in the event a proceeding is either voluntarily 
or involuntarily dismissed for any reason or there i8 a 
final Judgment that the plaintiff cannot acquire the property. 
All of the Department's ca..ents concerning the policy 
disadvantages of such liberal recovery prOVisions being 
attached to "involuntary" dismiaeals above set forth in 
response to proposed Section 1268.610 apply in spades here. 
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The cumulative effect of the provisions in Sections 
1268.610 and 1268.260 could approach an unconscionable 
level. Certainly it would not appear to be in the public 
interest to provide such a measure of compensation Which 
could well exceed the amount of just compensation Which 
would have been awarded the owner had the action proceeded 
under the complaint in eminent domain filed. The Commission 
should have its staff re-study and specify and limit the 
1tems for which the owner be recompensed under the situation 
sought to be covered by proposed Section 1268.620. Such 
a list would be a responsible approach to the problem 
and carry with it the advantage of predictability. allowing 
public agencies to make reasonable judgments as to the costs 
of various alternatives available to them. such as the 
voluntary abandonment ot a proposed acquisition under the 
provisions of proposed Section 1268.010 or under present law 
as embodied in Code of Clvil Procedure Section 1253. 

The Department objects to that portion of 1268.710 which 
deletes the provision of present Section l254(k). providing 
that where a defendant obtains a new trial and does not 
obtain a result greater than that originally awarded, the 
costs of the new trial may be taxed against him. Again. 
the basis of this objection is simply that it removes 
all constraint encouraging the exercise of prudence on 
behalf of the property owner and his attorney in seeking 
judicial remedy. 

The Department objects to the complete removal of discretion 
from the appellate court in awarding costs on appeal as 
proposed in Section 1268.720, and particularly in the 
situation Where the condemnation suit is utilized by 
claimants to the property to resolve a title dispute. The 
Department recommends that where the issue of title 1s 
involved on the appeal, the disputants should bear their 
own costs of obtain1ng a resolution of such an issue. 
While the Department agrees that in recent years the trend 
has been to award the property owner his costs on appeal, 
whether ~ppe1lant or respondent, and whether he prevails or 
does not prevail in the appellate court, it feels that the 
legislative branch of government should not invade the 
province of the judicial branch by attempting to destroy 
the use of judicial discretion in individual oases to 
apportion appellate costs as Justice in that particular 
case may warrant. 

This concludes the comments of the Department of Transpor­
tation on the ~. Revision Comm1ssionlsProposed Tentative 
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Reoommendation dated January 1974. The Department oontinues 
to stand ready to render any assistanoe requested by the 
Commission in aid of its efforts to fulf111 the legislative 
mandate that the Commission formulate any revisions to 
Condemnation Law and Procedure deemed by it as desirable 
and necessary to safeguard the rights of all parties to 
suoh proceedings. 

Sincerely, 



I~ '·.r., ~'. ' 

Memorandum 74-38 
EXHIBIT II 

MINUTES OF THE STATE BAR COMMITTEE 

ON GOVERNMENTAL LIABILITY AND CONDEMNATION 

(June 15, 1974) 

The statewide Committee meeting came to order 
on June 15, 1974, at 9:30 A.M., at the San Francisco 
state Bar Headquarters. There were in attendance: 

JAHES E •• TEFFERIS, Vice Chairman 
JERROLD A. FADE!1, Secretary 
THOI>1AS G. BAGGOT 
MAliPY ENGEL 
JOHN P. HORGAN 
JESS S. JACKSON (9:40 A.M.) 
ROSCOE D. KEAGY 
JOSEPH A. MONTOYA 
CARL K. NE~1TON 
GARY RINEHART 
ROGER M. SULLIVAN 

And there were abse?t: 

THOMAS M. DANKERT, Chairman 
ROBERT F. CARLSON 
PETER W. DAVIS 
RICHARD L. HUX~'ABLE 

Pat Remmes, liaison with C.E.B. was not present. 

The Committee approved the minutes of the pre­
vious meeting. 

The Committee considered legislation proposed by 
the Law Revision Commission. 



(March 18, 1972, Minutes, p. 2) 

'l'he Commission recommends 7 years as the time 
for future use to justify a present taking. The Committee 
had favored 5 years. 

No action was taken. 

S1240.340. Substitute Condemnation (March 18, 1972, 
Minutes. p. 3) 

Newton moved to recommend disapproval of the 
Commission proposal except where there was consent of the 
owner of the substitute pI'operty. 

Sullivan seconded. 

Mr. Jackson joined the meeting. 

Passed 9 votes to 1. 

Reason - The owner of the substitute property 
would have his property taken by eminent domain for a 
use which was not a public use under the Constitution. 
This was felt impermissible except with the owner's con­
sent. 

Baggot moved that if the Law Revision COmPission 
did not respond favorably to the Committee's recommenda­
tions, that the Committee communicate with the Board of 
Bar Governors requesting the Governors adopt the Committee 
position. 

Keagy seconded. 

Passed unanimously. 
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51240.350. Substitute Condemnation for Utility Service or 
JI.cce ss to [-ubIIc Road (March 18, 1972 

. Minutes, p. 4) 

No action was taken as it was felt the Law 
Revision Commission if pursuaded by the Committee's 
recommendation on §1240.340 could make conforming amend­
ments. 

51240.650. Use by Public Entity ~ore Necessary Than Use 
by Other P~rsons (March 18, 1972 Minutes, p. 4) 

Newton moved to approve the section as proposed 
by the Commission. 

Rinehard seconded. 

Passed 9 to 1. 

51255.240 (formerly 51255.050). Conflicting Claims to 
Security Deposit (May 20, 1972 Minutes, p. 2) 

Newton moved to recommend amendment to make 
provision of a bond mandatory by substituting the word 
"shall" for "may". 

§l255.4l0. 

Horgan seconded. 

Failed 2 to 8. 

(formerly 51255.210). Order for Possession 
prior to Judgment (Hay 20, 1972 Minutes, p. 3) 

Newton moved to amend to add to subparagraph (a) 
"Plaintiff must show an actual need as of the effective 
da te of the requested order of possession!' 

Sullivan seconded. 

Passed 6 to 4. 



Reason - Possession should not be given without 
a showing of a need as of the time possession is being 
taken. 

Repeal of CCP §1001 (September 16, 1972) 

Newton moved to recommend retention of §lOOl. 

Keagy seconded. 

Unanimously passed. 

Reason - The section was felt to serve a uti­
litarian purpose and in the collective experience of the 
Committee membership had not been subjected to abuse. 

51240.120. Taking Property-to Make Effective Use of 
Other Property with Power to Grant Out Subject 
to Reservations (September 16, 1972 Minutes 

p. 6) 

Newton moved to recommend disapproval. 

Baggot seconded. 

Unanimously passed. 

, Reason - This was felt to be a taking not for 
a public use and several committee members had experienced 
abuse of the power of eminent domain being used in takings 
"for reservations as to future use". 

51263.220. Business Equipment (August 24, 1973 Minutes 
p. 5) 

sullivan moved to substitute "personal property 
designed for business purposes located" in place of 
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"equipment designed for business purpose that is 
installed" . 

Jackson seconded. 

Passed ummimously 

Reason - "Equipment" was felt to be capable of 
being interpreted more narrowly than "personal property". 
"Installed" was felt to be capable of narrower interpre­
tation than "located". 

The Committee felt this salutary recommendation 
should be given full effect and as little opportunity as 
possible proyided by language choice for narrowing its 
effectiveness. 

§1263.620. Work to Protect Public from Injury (August 24, 
1973 Mi~utes, p. 11) 

Sullivan moved to strike the word "other". 

Newton seconded. 

Passed unanimously. 

Reason - It was felt that the salutary purpose 
of this section should be extended to the property itself, 
as well as to other property 

§1263.240. Improvements after Service of Summons 
(Au,,/ust 22-, 1973 Minute", p. 11) 

Baggot moved to recon®end'disapproval unless 
all of (el is deleted except for the first sentence. 

Sullivan seconded. 
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Passed unanimously. 

Reason - The Committee approves of a court being 
empowered to permit good f.aith ::'mprovements and feels that 
the limitation in the sentences reco~nended to be deleted 
should not be enacted as they limit the scope of the basic 
idea of the section. 

~_l245. 250. Conclus ive Effect of Resolution 

Fadem moved that resolutions of necessity be 
subject to the same judicial rev:'<:>w for fraud or collusion 
as any other governmental action. 

Baggot seconded. 

Passed 7 to 3. 

Reason - Our most fundamental concept of govern­
ment calls for no governmental action being free of the 
check and balance of review by the judiciary. The Committee 
recommends reviewability of resolutions of necessity only in 
the narrow, but not infrequent, situations where resolutions 
of necessity have been tainted by fraud or collusion. 

Grave miscarriages of justive have occurred 
because of the conclusive nature of necessity. Recent 
events prove that no branch of government is free from mis­
conduct and no governmental activity should be free of 
judicial review. 

§l268.l40. Withdrawal of Deposit 

adding 
was no 

Sullivan moved that the comment be augmented by 
that this is an alternative proceuure where there 
right to an order of pos~ession. 

Jackson seconded. 

Passed unanimously. 
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51263.110. Date of Valuation (August 24, 1973 Minutes 
p. 3) 

Fadem moved that the date of value is the date 
of trial or the date of deposit, whichever is sooner. 

Baggot seconded. 

Passed 9 to 1. 

Reason - Tying value to a past time works 
against the owner in a market in California which has for 
a generation now been generally rising and which in the 
current picture is inflationary. 

It is always difficult to find the latest sales, 
which tend to be the higher priced ones. This is a 
penalty in itself as to the owner, but unavoidable. But 
valuing the property at a time before it is taken is 
avoidable. 

An Owner should have his property valued as 
close as possible to the time that the owner actually 
loses his property. Under the statutory scheme proposed 
by the Commission, the date of trial most closely approaches 
this, or where there has been an order of possession, the 
date that there has been a deposit which permits the owner 
to withdraw his compensation substitute for the property 
seemed to most closely approach the ideal. 

51263.320. Fair Market Value (Au~ust 24, 1973 Minutes, 
p. 6) 

Fadem moved that the definition of market value 
be retained in its present form with its reference to 
"the highest price". 
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Keagy seconded. 

Passed unanimously. 

Reason - The power of eminent domain is a drastic 
one generally contrary to our fundamental concept of the 
right of ownership of private property. Yet, we must recog­
nize that the common good requires that property be taken 
under certain circumstances. 

But where private property must be taken, it 
seems that the definition in use in California for nearly 
a century, that the owner receive the highest price that 
his property would have brought is most comformable with 
the spirit of the just compensation clause of the Consti­
tution. 

Addi·tionally, an owner deprived of his property 
at an arbitrary date determined by the condemnor may well 
have irretreivably lost an expectancy of gain. There 
are many intangible losses when property is taken from an 
owner, such as the cost of acquiring a new property, and 
the application of entrepreneurial or personal time to 
the search for an adequate substitute property. These 
losses are uncompensated and are a further reason why the 
owner should receive the highest price his property would 
have brought on the date of value. 

§1263.510 Goodwill Loss (August 24, 1973 Minutes, p. 10) 

Fadem moved that the Committee recommend that 
"going concern value" should be substituted for "good­
will". 

Sullivan seconded. 

Passed 7 to 3. 

Reasons - "Goodwill" al1d "going concern value" 
are not synonomous. It is the "going concern value" 
which is lost and therefore should be the measure of 
compensation. 

8 



S1268.320. Date interest stops. (May 17, 1974 Minutes, 
p. 9) 

Padem moved to modify subsection (a) and (b) 
that deposit does not stop interest if there is a challenge 
to public USE and no withdrawal occurs. 

SulH van seconded. 

Passed unanimously. 

Reasons - There are cases such as Morris v. 
Regents where--tJ..--e"re are legitimate questions of the right 
to take which are forced to be ,,,aived for the owner to 
withdraw th~ deposit. ThLS in effect, either forces the 
owner to accept a year's long loss 0::" return on his award, 
or give up his right to challenge the constitutionality of 
the taking. 

Putting an owner to such an election is incom­
patible with the rights of the individual. 

SI263.310. Measure of Compensation (August 24, 1973 
Minutes f p. 6) 

Jackson moved to insert "just" as the first 
word of the section and to insert "normal" as the second 
word of the second sentence of the proposed sentence. 

Sullivan seconded. 

Unanimously passed. 

Reasons - The word "just" is felt to make clear 
the philosophy-C>( justice to the owner whose property is 
taken. 

The word "normal" is recommended because there 
are cases where market value is not available as a test. 
Particularly, this is true where a property is a unique 
one. There, recourse must be had to ancillary tests such 
as cost of reproduction. 

9 



• , Memorandum 74-38 
EXHIBIT III 

County olf San Diego 
OFFICE OF 

COUNTY COUNSEL 

DOI'UlLO 1... CLAJltK 
CHI 1:"- ........ TAflilT Cr:JUNT" COU .... 1-

JO".'-"' IVUIII:, JI't • 
........ T A HT COUNT,. COU .... SIU .. 

L.LOVa t.II. ""'''MON, JII . 
• I:n ....... ONI: 

WU .. UAM C. GROttO. 
floalUIT .. HUTCHIN. 

~O"H MCIf'll'OY 

... " .... HA"''I1tH 
"'Alit ... a.1: ... 1.. 

ROBERT G. BERREY 
COUNTY COUH~IEL 

a02 COUNTY ."OM1Nt~TnATION SENTER 

SAN DIa:GO, C~.Ll FORNI A 92101 
ANTHONV A L..'III.'I 

JACK LU,' •• " 
It. tea.T MoIlIIVIl" 

WII-LIA"" J. SCHWAIIT", Jill. 
TIMOTH'I' K. QAlu· ..... a 

1..0".A1I0 W. POLL.AIIO .. 
1.I:Vr ..... ZOL.LINGIlIl ",,&.PH 11:. '&HADWaLl,. 

0"1:00111" C.M. O .... U' .... TT 
"oaIUIT C. Iflel: 

D. 'II<::"""D RUDOLf' 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Attention John H. DeMoul1y 

Gentlemen: 

Re: Tentative Recommendation Relating 
to Condemnation Law and Procedure 

At the time that you transmitted copies of your 
tentative recommendation relating to The Eminent Domain 
Law, you offered the recipients an opportunity to reView 
and comment upon your recommendations. We are still in 
the process of reviewing the tentative recommendations. 
However, we submit the following comments at this time. 

According to Article I, Section 14 of the California 
Constitution and your proposed revision thereof. private 
property shall not be taken or damaged for public use 
without just compensation having first been made to or 
f,&1d into the court for the owner. We emphasize the words 
'for public use" because it appears that some of your 
recommendations are not directed toward compensation for 
public use but rather are an attempt to place the owner 
in a better position than prior to the taking by the 
public entity. Except for the prohibition against dual 
recovery, we note the limited discussion of relocation 
assistance provisions which would obviate the need for 
some of the changes recommended by you. As you have 
recognized by your numerous code change recommendations, 
eminent domain law is not in a vacuum. Acquisitions by 
public entities involve satisfaction or completion of '\--1------' 
environmental impact stat~ments. planning commission ,'~3 I 

findings and relocation assistance requirements as 1---- , 
conditions precedent to such acquisitions. Even under " ;'j," 
your proposed constitutional amendment there is no 'r-

'ri·.~:- ' 
," I, 

\-. --~ .. ---; 

\ 



California Law 
Revision Commission -2- July 1, 1974 

requirement for payment for business good will, unexercised 
options or certain future interests since none of these would 
be "used" by the public entity for its public purposes. 

Some specific comments: (Unless otherwise indicated, 
all references are to the proposed eminent domain law.) 

1. Remnant acquisitions. (§ 1240.410) For remnant 
acquisitions it is recommended that if the owner is allowed 
to show that the condemning agency has a reasonable and 
economically feasible means to avoid leaving the remnant, 
he should be precluded from putting on evidence of severance 
damages in excess of the cost to cure or the cost of the 
solution. 

2. Method of comtensat10n. (§ 1263.410) We agree with 
the Commission's posit on that the present apgroach to valuation 
be retained rather than the "before and after method. The 
before and after method might preclude the deduction of special 
benefits fram the damages. 

3. Establishment of the date of value. (§ 1263.110, 
1263.120) Retention of the present method of establishing the 
date of value with the modification provided by the deposit 
of the probable amount of compensation in court appears to be 
equitable to both owner and condemning agency, 

4. Divided interests' com ensation therefor. (§ 1265.010 
et seq.) e wou 0 ec 0 any compensa on 0 an interest 
unusable or not acquired by the public entity on the grounds 
that it is neither required by the Constitution nor is it 
logical. The condemning agency should be required to pay 
only for the total usable interests which it seeks to acquire. 
This would preclude compensation for any interest in excess 
of or in addition to the unencumbered fee, In the case of 
leaseholds the lessor's interest is diminished to the extent 
of the lessee's interest. Therefore, the total compensation 
paid to lessor and lessee should not be greater than the 
unencumbered lessor's interest. 

5. o~tions. (§ 1~65.310) Because the holder of an 
unexercise option has ample opportunity to provide for the 
happening of an eminent domain proceeding involving the real 
property subject of the option and because the option holder 1 s 
interest is in no way usable by the public entity and is not 
property "taken or damaged for public use" and is not "an 
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interest in the property" sllbject of the option, there is no 
basis for compensation being paid to the option holder. To 
afford the holder of an unexercised option the right to 
compensation is to take away from the naturr of the option 
the aspect of chance. The liolder of an option is not firmly 
convinced of the value of the property and therefore takes 
an option which binds only the potent:Lal seller of the 
property but not the pO'~ential buyer. The proposed change 
in the law establishes a presumption of value for the option 
which may not be warranted. There are ample protections 
available to the holder of the option under existing law 
to obViate the need for the proposed change. We strongly 
object to this proposed change. 

6. Future interests. (§ 1265.410) For reasons similar 
to the reasons stated in our objections to compensation for 
options, we would also object to compensation for any interest 
which is not vested prior to the commencement of the proceeding. 
To allow compensation for a future interest assumes that the 
necessary fact and legal questions have been answered to 
arrive at the conclusion that the interest is, in fact, a 
future interest as opposed to a condition or covenant. 

7. Improvements. (§ 1263.260) In those situations 
where the owner Is removing improvements and the condemning 
agency is paying for removal and relocation, the agency should 
not also be required to pay the value of the real property 
sought to be acquired as though improved. 

8. Loss of ~OOd will. (§ 1263.510) Because the property 
owner appears toe adequately protected under the relocation 
assistance provisions of the Government Code and because there 
appears to be no constitutional requirement for compensation 
for the loss of good will and because it is logically not 
sound since it is not an interest acqUired for public use, 
we object to the inclusion of loss of good will as a compensa­
ble item in eminent domain proceedings. We recommend that it 
be deleted. In the alternative, we recommend that relocation 
assistance provisions of the Government Code conflicting with 
the proposed law be repealed concurrently with the adoption 
of such proposed law. Also, since the method of valUing 
"good will" is different from the lI!ethod applied to the 
valuation of the property sought to be acquired, the triers 
of fact will be confused and the condemnor prejudiced by 
admission of improper evidence insofar as valuation of 
the subject property. 
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9. Pleadi~s. (§ 1250.310) We concur in the 
recommendatIon at the complaint be accompanied by a map 
or plat depicting the property interests sought to be 
acquired and its relation to the project for which acquired. 
This would be applicable to all cases, not just those in 
which a right of way is sought to be acquired. The providing 
of the map should put on the defendant a duty of further 
inquiry with sanctions for failure to do so. 

10. cross-comalaint claim requirement. (Proposed CCP 
§ 426.70) We woul object to the relaxation of the rules 
regarding the filing of a claim as a condition precedent to 
the filing of a complaint o'r cross-complaint against a public 
entity. Relaxation of the claim statutes would generate 
specious litigation. The property owner is already adequately 
protected under the claim statutes since he need not wait for 
an eminent domain proceeding to be filed in order to assert 
any valid claim against a pUblic entity. If there has been 
a taking or damaging of property by some act of the public 
entity, the property owner whose property is taken or damaged 
need not wait for an eminent domain proceeding before filing 
an action after a claim for such taking or damaging. 

11. Verification of pleadings. (§ 1250.330) We have not 
determined the tmpact, ifFany, on the proposed changes relative 
to verification of pleadings. However, we would suggest that 
the property owner be bound as to his allegation of value and 
damages in his answer. (We object to the deletion of the 
value requirement in the answer as proposed by the Commission.) 

12. Amendment of tleadings. (§ 1250.340) The requirement 
of the subsequent adop Ion of a resolution of intention to 
increase the extent of the property sought to be acquired is 
logically sound. The mandatory requirement for payment of 
compensation for partial abandonment is not necessarily 
logically sound. For reasons which will be discussed under 
the section dealing with the abandonment costs, we believe 
some latitude should be allowed to the court to allow costs 
or not in order to stimulate negotiations between the parties. 

13. Possession ~tior t~u~ent. (§ 1255.410 et seq.) 
We agree that the rl t oreate possession by a public 
entity should be expanded beyond that which 1s now allowed. 
We recognize that a const1tlltional amendment will require 
time. 
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14. Amount of de~os1t. (§ 125~.010 et seq.) Your 
proposal requires thi~ tne security deposit Le determined 
on the basis of an appraisal and that the defendants be 
advised of the making of the deposit and the basis for the 
deposit. This is another feature whi(~h duplicates the 
relocation assistance provisions in the Goverlunent Code. 
As is stated above, we recommend deletion of your proposal 
or repeal of the relocation assistance provisions concurrent 
with the adoption of your proposal. The prOVisions for review 
and change of the security deposit should be limited because 
of the potential for abuse. "The interest recovery provisions 
of Section 1255.280 should be clearer. 

15. preiUdgment deposits. (§ 1255.040) The prejudgment 
deposit prov sions recommended by you appear to be equitable. 
However, this is another instance of duplication of relocation 
assistance provisions. It is recommended that either the 
relocation assistance provisions be repealed concurrent with 
the adoption of your proposal or, in the alternative, your 
proposal regarding prejudgment deposits be deleted. 

16. Exchange of valuation data. (§ 1258.010 et seq.) 
The present procedures for excharige of valuation data under 
Code of Civil Procedure Section 1272.01 and following are not 
as adequate as they might be. The exchange occurs too close 
to the date of trial to be worthwhile. Issues which are raised 
in the exchange and which are properly the subject of discovery 
cannot be narrowed through such discovery prior to trial. In 
addition, those cases involving the owner witnesses result in 
an unfair burden being placed on the condemning agency since 
the courts are reluctant to preclude an owner from testifying 
even though he has failed to reply to the condemning agency's 
request for a list of expert witnesses and statement of valua­
tion data. Conceding the owner's right to testify, nevertheless 
he should not be allowed to put on any valuation data which 
should have been included in a statement of valuation data. 
We agree with your comments to Section 1258.250. Since your 
proposal also encompasses the Evidence Code sections relating 
to eminent domain proceedings. you should probably include 
recommended amendments to the Evide~ce Code which would 
clarify any distinction between the owner witness and expert 
witness and what is required of each in terms of testimony 
and bases for testimony. The recommendation for the demand 
and exchange of valuation data at a time earlier in the 
proceeding is recommended. An attempt should be made to 
promote mutuality of exchange. 
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17. Burden of proof. (§ 1260.210) It is recommended 
that the present ThV! ~1:tth regprd to the burden of proof a.s to 
compensation rem.!l.in 8,:: is, w:l.t:- the defendant. In practice, 
juries do not appear to be cognizant of the burden. However. 
we do not wish to add to the 1'eal burden which is faced by all 
condemnors. 

18. Valuation evidence, (Proposed Evidence Code § 813) 
Because o~~-potential !o~ abuse in permitting a representative 
of the corporate defendan1; who is not otherwise qualified as an 
expert to testify in an eminent do:ta.in proceeding, we recommend 
against adoption of any provision allowing testimony by a lay 
witness. Further, it 1s suggested t.hat the rationale behind 
allowing the owner tel testify be examined and set forth in the 
Evidence Code as the conditions precedent for such owner to 
testify. 

19. com*arable sales. (Proposed Evidence Code § 816) 
Because of t e latitude in which the courts already have and 
which in practice results in the comparable sales provision 
of the Evidence Code being liberally construed, we recommend 
against any change.· Your proposal assumes that this wider 
selection of comparable sales will lead to more relevant 
evidence. However, the present requirements as set forth 
in the Evidence Code &s interpreted by case law have resulted 
in a plethora of sales with thej.r adjustments causing confusion 
of the valuation issues 1n the minds of triers of fact. 

20. Abandonment and dismissal. (§ 1268.510, 1268.610) 
Partial abandonment costs should not be mandatory and dismissals 
arising from out of court Rettlement by way of contract should 
not require the payment of coats to the defer.dant. We recommend 
against any proposals to the contrary since they work in an 
inequitable result against th3 condemning agency. The courts 
should be allowed discretion to a~low costs and fees as the 
case warrants. 

We w.ould be happy to dlscusa in detail our comments 
contained in this letter and any additional comments we may 
have relative to the proposed changes in eminent domain 
proceedings. 

Very truly yours, 

Counsel 

By 

ec.. 
WCG:kv 

cc: Real Property Department 
Attn: R. J. Pfl1mlin, Director 



Memorandum 74-38 
EXHIBIT IV 

TiD!.: PLILr!SO]?;!Y OF 'l1lli DOllAHl CO~rCEPT 

Analysis: "Research and legal problems solving within the Eminent 

DOlD.D.in Law and procedure, Public Domain or tational 

Domain" • 

Introduction 

The United States Constitution is the embryo of the Domain Concept 

and procedure to make laws. 'l'he "'ifth Amendment and the i<'ourteenth 

Amendment places restrictions on the state Courts, compensation with 

Administration of illigality of all practitioners. (See the 5th 

Amendment). All eminent lawyers can.'1ot be dishonest persons. Tell me 

a person who is dishonest and I wHl answer he is no lawyer. He cannot 

be. Because that person is careless and reckless of justice, the law 

is not in his mind nor in his heart. The law is not the standard and 

rule of his conduct. Pubilc wrongs are not popular rights in embryo. 

The notion that a business is clothed ,.ith a public interest and 

has been devoted to public use is little more than fiction intended to 

beautify what is disagreeable to the suffere)'s. Proper does become 

clothed 'vith a public interest when used in a liianEer to make it of public 

COITi'llunity at large, without due praces" of lSi". 

vue process of In,,- i11 each particular case means such nn exercise 

of the powers of eovernncnt as the settled waxins of law permit and 

sanctions, and under such safeguards for the protection of individual 

rights. j;he love of wisdor.l will ascertain political pOller, and will 

help our rulers of law-IOta tes learn the true philosophy of laws. eSee 

P. C. sections 182-subdi visions 1, ~,3 ,ll-, 5,6,) Also see ,::<'ourteenth Amen­

dment of the U.S. Constitution. 

j;hese are my comments as I see them in Law, fact nnd opinions .,i thin 

the legal system. The Domain Process is a decisional process'and how 



process influences the skills needed to rer,olw lei'sl problems have been 

generally described in this book of (California Law Revision Commision), 

Condemnation Law and Procedure. 

I will exaraine more closely the basic skills required to work with 

problems which may be resolved within the common law framework. 

1. '1'he l' ir s tis the d cctI' j. ne of U, tare Decisis). 

2. The second, the broader one is the doctrine of precedents that 
is. if a court \11 tl,in a similar lceal system has been previously 

considered and resolv"d it particulal~ problem or problems, it's 
decisior:s or decision are Horth;)!" of consideration in resolution 
of future similar cases. 

This book dees not deal with the rules controlling this initial 

determination, because of it I s quasi cor:st1tutiona1 application of the 

law, and a change is needed. See sections lr-5 of the Civil Code. ~'he 

right to take is a correct techr:·cal defect in the philosophy of Eminent 

Domain powers. (See page 7). Because the section 1001 of the Civil Code 

states in part "Any person may, vii tho'1t further legislative action, acquire 

private property for any use specified in sections. 1238 of the cocie 

of civil proced;rre by exercise of the power of Eninent Domain. Section 

.1238 stipulates the grrunds on ... Ihich property may be condemned for public 

use. (See SUb-sections 1 thru 22.) Also sections 1238.1 thru 1238.7 

See sections 1239 and it's subsections and 1;;),0 and it I s subsections. 

I agree with you on; (The adoption of the approach will eliminate the 

need for separate listing ot' public uses in the eenera! Eminent Domain 

Law. (Lee page 28) 

Persons author:lzed to exe::'cise power state Agencies. I agree with 

all respect to the d8legation of condennation authority to state AgenCies, 

(Part 1 and 2 see page 29). 

Special Districts. I auee ,wi til the cenr')ral authority in the special 



3. 

listricts have a s;)C'cial phl·a.seo=~ogy ir: SOLle cases. I note that 

the comr.lision has been reVil'\'i0d tileSE' enabling statutes and concluded 

/lith a quasi ey.c8ptiOL. ;,eeal~5e t~ie onisf1on of a grant in other 

sta tutes appears to rlc con".c:j ()1;S ~;~.Jg ~ slative decision. Accordingly, 

lbsent any eXperic:lce that ,1~r:cnstl'ates a need to ~Tar:t the pQ'.1er of 

~m1nent Dona', n to any of the spcc1al ~istI'icts. I agree no change is 

needed. Cities and counties. I aeree tlla t tlwst acti vi tes of the 

brood condemnation aC1.thority are ju!]tL'ied and power functions as 

sta ted in the 5th Amencilmnt of the l'.:':. ConstituU,on. (Page 30) 

Public Utilities. In rr:y opin1on, provision should be made to 

lcquire property necessary to carry out their rigulated activites. 

~uasi-Publ1c entities and private persons. To give E;),inent Domain 

~ower to private persons is a bifucation act of jud1cial abuse 

~ecause of a deficiency ~lithin the professional malpractice concept. 

~minent Domain pm'ler calls for biofeedbactkwith proficiency. This is 

l. Dtate violation with1n it1s ovn lavs in a pragmatic sence of the 

judicial process. The philasophy of moral turpitude has been nuscon­

,trued by the State. ',Ie need the Constitutional Authority within the 

;overnment to aid experts in every area to meet standardized training 

md classificat:i.on requirements, becau:.;e of the use misuse and abuse 

)f Eminent Domain Power by private persons. 7he biofeedback by private 

)ersons has had a psychological a~pect. 'l'Le public has medical legal 

}roblas because of emotioanl insecurity, nnc1 insurrection, this has 

:orced some members into a psychotic 'breakdo"ffi. 

Extraterritorial Condennation J,a"I. I agree vithin the case lavl 



Ccnc(';;t to ·,.e cod:~fi"d, as stat~·d in sections 12'+0 am: 1241. Code 

of Civil Procedure ~'ubsection 1 thru 8 should stand as stated on 

. page 3:;~; Year book 1973-74. Edited by I',arren L. Hanna, Standard 

California Codes Section 660 of ti:le Er:l:lnent Dooain la'l. See section 

660 for Bearin£: Application. 

Use of reporters notes, pleadings and files-time limit 60 days­

determ5.nation by order. I agree '"ith section GO and section l2A. 

Determination of time:,(~ee sections 12B and 6700 and 6701 of the 

government Code these sections alsb applies to section 659, 659-A, 

946, and 974 thru 982 of this code. See sections 13 thru 13-B this 

code. 

I used codes to show time because you are a part of this chanee 

of law and procedUl'e for the revision commision, and showed know what 

is stated there-under. 

I have made a sUl'vey of Book I, on the first one you sent to me 

on Condemnation law and Procedure. And I have commented on malpractice 

litigation and conflicts bet"18en the state or states and private persons 

in law and facts, principal topics and standard of care or steps you 

.have taken to update the Domain philosophy as we continue this program 

to~rd eduration and profeSSional expertise within the legal system with 

due process of law and pI'ocedure for 1(;75. 

I feel within my person tt~t Stanford University can do the job 

within itls legal department, ber,t to ask depositions of others is 

the acme of philosophy to be honored by all persons like myself. Hay 

I say that Stanford Law Review is and shall be honored by all in the 

legal profession. Do not focus on the nlliJber of words I have used, but 

on the form and content of what I have written. 

Yours ~UlY, 

~ J~If6Wj& 
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May 3, 1974 

California Law RevisIon CommissIon 
Stanford Umversity School of Law 
Stanford, CA 94305 

Re: Condemnation Law &: Procedure 

Gentlemen: 

Upon perusal of the tentative recommendation for revision of the 
condemnation law and procedures, I realized, with great concern, 
that the recommendation continues the great hardsJlip vested by 
existing law on property owners by the conclusive presumption, 
which is usually given to the resolution of pllbUc necessity of a pllblic 
ageney. (See Pasadena v. Stimson, 91 Cal. Z38) 

These resoilltions of public necessity are - quite frequently - political 
decisions which are made without necessary safeguards of Due Process 
of Law. Even if hearing notices are published in some newspaper that 
no one read .. in small print, this doe. not warrant such decision to 
be "concillsive", rather than subject to Jlldicial review on the merit .. 

As an example which I am dealing with now, a pllblic utility desires to 
r\U1 a bigh-power transmission line through private land, adjacent to 
land which lies in the public domain. By using the hypothenuse, the 
utility can save approx. 10-15% of the construction cost of this particular 
sector, at the cost of making the private land practically unsllltable for 
residential development. Since the damages are prospective only. they 
are virtually impossible to prove. 

It may be assllmed that the public entity "rolltinely" concurred to the 
utility's request for route approval, upon the utility's representation 
that the additional costs would - inevitably - be borne by all users, 
and the. isslle of condemnation awards will be litigated in the court. 

It is felt that many sllch projects are deemed "necessary" only because 
of the increalled convenience to the pub1.1c entity or utility, rather than 
a real necenity. It is also felt that the isslle of "public necessity and 
convenience" should be open to litigation, or at least that the administrative 
determination be open to review by Writ of Mandamus (Administrative 
Mandamus) with a trial de novo of such issues guaranteed. Our statutes 
should guarantee the right of private ownersMp in property, as provided 
for by the federal and state constitutions, and should overrule such public­
centered decisions as Hawthorne v. Peebles 166 CAZd 758, which interpret 
"necessity" synonymously With "convenIence" or "cost-savi~n!g!s::";. _----\ 

Ell 1 __ -, 
-\ .,:~ 
~~-+-.----..;..: .. -', .. -



CLRC p. 2 

I would therefore sllggest amending the proposed statlltes to ensure 
that the rights of the property owner are protected against arbitrary 
taking of property. and especially those takings which are motivated 
primarily by cost-savings, rather than real necessity • 

.!! 1240. 030, s ubdi viSion (c) to be amended: 

"(c) The property sought to be acqu~red is necessary for 
the proJect, and the project cannot reasonably be 
located withollt acqU1ring such property. 

S 1240.040 Resolution of necesSlty required. 

S 1240.040. A pUbliC enhty may exercue the power of 
emment domatn only If It has adopted a resoluhon of 
necessity, and a hndtng that the project cannot reasonably 
be located wltf!iiiit'icqulrtng all private property necenar 
or e pro ec. a mee s e requ remen s 0 r c e 

(commencmg with Section 1245.210) of Chapter 4 • 

.! 1245.250 (a) and (b) to be amended: 

S 1245. 250 (a) Except as otherwise provided by statute. 
a resolution of necessity adopted by the governing body 
of the public entity pllrsuant to this article _1 •• , •• ", 
establishes a rebuttable preSllmption that the matters 
referred to' to In section [240. 030 are true. This is a 
presumption affecting the burden of producing evidence. 

(b) If the taking 1S by a loaal pubbc enhty and the property 
descrlbed 10 the resoluhon is not hcated enhrely wlthm 
the boundarles of the local pubnc entity, the reSOlUtion of 
necesslty creates a rebdta ble presumption that the matters 
referred to in Section 1240. 030 are true. This presumption 
is a presumption affecting the burden of prodUCing eVldence. 

! 1250.360. Grounds for objeehon to right to take ~JI ••• MM •• -.... ~ . 
(e) The descr';bed property 15 not subject to acquIsition by 
the power of emment domam as the pubhc 10terest and 
necesslty does not require the ac U1l1nOn of the ro ert 
or e S a e purpose, an ro ec can e reasona 

located without acquiring suc prope y. 

! 1250. 370. (Delete entire s'eeti'on) 

Add: Article 5. REVIEW. 

S 1250.400. ReView of the declslon and 
uperl0r our 5 a e on 1SSUeS 0 ac an 

raw by appeal or by an extraordinary writ. 



/' 
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CLRC p. 3 

I trust that this opportumty to defend the nght to private property 
against the ever-encroaching trend to soclahzatlon will not be 
mused, and that the proposed leglslahon Will go far toward accom­
}tishlng that goa&. 

SinCerely yours, 

PDB:aa 



AL.L~N GnJMEH 
Cf"t'T AT'tOItNE-Y 

CiTY OF UEYERLY HILLS 

May 3, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

.1ACh ALLBS 

MITCHEL B. KAHN 

Subject: Eminent Domain Law - 'fentative Recommendations, 
Comment Thereon. 

Gentlemen: 

In examining the Commission's tentative recommendations, I 
am of the opinion that Section 1245.240 Article II Chapter 4 
Title 7 of the proposed legislation, dealing with the adoption 
of the resolution of necessity, is vague and, if interpreted 
according to the Comment therein, is overly and unnecessarily 
restrictive. 'rhe section read!;: 

"Except as otherwise provided by a statute, the reso­
lution shall be adopted by a majority vote of a 
majority of the members of the governing body of the 
public entity." 

In the Comment on Section 1245.240, it is indicated that the 
intent of the section is that the resolution of necessity must 
be adopted by a majority of all .the members of the governing 
body of the entity, but not merely a majority of those present 
at the time of the adoption. However., the section that does 
not say all and is presently written, almost assuredly public 
entities will cor:tinue with their practice of enacting reso­
lutions of necessity by merely a majority of those present at 
the time of the adoption of the re801ution~ therefore, if it 
is the intention of the legislature to require a majority of 
all of the mewDers to enact such a resolution, the section 
should so state. 

;~ "'------~ ----_ .. -; ,. 
I 



In my opinion it would be unwise to adopt such a rest.rictive 
requirement. <J'hc EOrn,;]Ent to section J245.240 does not indicate 
any particular rea~)()n '"'hy .c·~h€: .te~_'cl,,]tioL of necessity must be 
given special consideration over all other legislative acts of 
the public entity.r1ost p:lb;'~c entitics ha'JC 2. rule that the 
majority of a quorum may pass any resolution. This is all that 
is requi.r.ed to paos any o':d:Ln2L1(~e and many orciinances have far 
more significant consequences than does a resolution of neces­
sity on an eminent doma1n act~a[l~ Without further justification 
in the Comment, such an a~dit;.onal requirement for a resolution 
of necessity appears tc bp unneccssari~ 

Such a requirement W?y very we].l provide a vehicle for frustra­
tion of a majority view hy il 21inority block within the governing 
body of a public enti.ty. For example, in many communities there 
is a minority of the leqislatlvp bod:{ who are opposed to the 
acceptance of feden,l noney, BecJus" federal ;liOnGY may be in­
volved in tbe C'onder.1nation action I they \-{ill vote against the 
project, not on its me~its. but Ilecause of the financing. Should 
one or more Counc:Llmen ur super'lisors, as the case may be, be 
absent, a minority may frustrate the project, even though as often 
is the case the absent members have indicated their intention to 
support the p~oject. With the time schedules that are often 
imposed upon public entities who are attempting to obtain federal 
aid in their projects, it is very easy for a minority to kill the 
project, even though a m?jority of the members present could pass 
a resolution. . 

Another situation, one of which I have been directly involved 
where such a requirement could frustrate a majority, is one where 
litigation is in progress. r. was actually on ~ case where a city 
was litigating a quiet title act~on on beach property. The 
property was considered vital to the public interest. The city 
had to be prepared, at any time, should the litigation go against 
the city to file condemnation proceedings. Because the owner had 
applications for building permits on files and if the city were 
to lose the action, a Writ of Mandate could have been issued 
directing the issuanc<" of the building permits. For tactical 
reasons and also for legal reasons, no cause of action in condem­
nation could be plead while tt,e act1.0n was in litigation. If a 
decision had been made against the city, it would have been neces­
sary to call an emergency meeting of the city Council and there 
were no assurances all the members could be present and there 
was a minority who would have objected tache expenditure of the 
large amount of public funds necessary to make the condemnation. 
In our particular case, we succeeded in the quiet title action, 
however, a majority of all the members of the City Council had 
been required to enact a resolution of necessity in that situation, 
a very vital public policy of preserving beaches for public use 
might have been frustrated and, if not frustra~ed, made far more 
costly had an overly restrictive provision such as 1245.240 been 
in effect. 

-2-



In su[c'J[tary, the:! Ccmr.1q.'~n~ -:_0 ~'Q-::"',~ ~ .. ")(J ~:~4.~.-. 2J~-t d::.)e~j r1'.,.)t state 
any reason whatsoever for requh-i,ng 3. maJority of all the members 
of the governing body ·-:)f '~'L~ r;u·~-I.~:.c \.l(:7enc~' ~:o ena·~t a resolution, 
and from my experience witt, j:,u';::>l 1C agencie'i, I kno\>' of none. In 
fact, as I have ~tated, v~.tal pl.!bl~c ?o~icio5 cfluld be frustrated 
by minorities of governing bo61es if (he section 18 adopted 
wi th the int<mt as st"ted in the Cornwe"t to ,::he secti.on. 

JA!ft 

// 

-,3-



Memorandum 74-.38 

RA.LPH B. HELM 

.J!:ROM E: M, autH~G Eill 

W,t,YNE: K. LEM I£UX 

June 7, 1974 

. 
EXHIBIT VII 

RALPH B. HELM. INC. 
40&:3 RAOf'ORO ,/l ..... f;HU£ 

STUDIO CITY, CAUFOftNIA 91604 

(213) S 7- !S0!8 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, CA 94305 

Re: Tentative Recommendations Relating to Condemnation Law· 
and Procedure: Comments on Proposed Secs. 1235.180 and 
1240.660 

Gentlemen: 

Your commission has sought comments concerning the proposed con­
tents of the revision of California Law as it relates to eminent 
domain. The remarks which follow are directed to those provisions 
of your tentative recommendation dealing with the condemnation 
of property pro;lsently owned by a specified public entity. 

We have had the opportunity in the past year of representing a 
condemnor in proceedings in which the provisions of the final 
paragraph of Sec. 1241(3) have been invoked and of representing 
a condemnee in which the same provisions have been invoked. In 
discussing this matter with other members of the profession in 
Los Angeres County, it appears that this experience is somewhat 
unique. As a result of our experience, we have formed very 
definite ideas as to the appropriateness of the current law. 

From the standpoint of the condemnor, the current law is somewhat 
deficient in that a condemnee may claim that the various public 
entities listed in the final paragraph of Sec. 1241(3) refer to 
a generic class of public entities rather than to the specific 
entities named in the paragraph. It is our belief that the para­
graph is limited to specific public entities named and that the 
generic use of the terms contained therein is inappropriate. 
Rather than to detail the complete basis for this statutory inter­
pretation, it is perhaps sufficient to note that as a matter of 
policy the provisions should be limited to as narrow a range of 
entities as possible. Thus, from the standpoint of condemnor, we 
would suggest that proposed Sec. 1240.660 contain some language 
to indicate that the entities named therein are the only entities 
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to which the immunity or exemption applies and that the generic 
use of the terms therein is inappropriate. 

For example, instead of merely listing a "water district" as 
exempt from condemnation, the section should be amended to read 
"California water district" to distinguish the score of public 
entities which are "water districts" e. g. county or municipal 
water districts. 

The difficulties encountered by condemnee as a result of the 
language in the final paragraph of Sec. 1241(3) are a great deal 
different than the difficulties encountered by the condemnors 
as described above. As the tentative recommendations so amply 
highlight, the chief difficulty in applying the law as it exists 
today is in defining the meaning of the clause "appropriated to 
public use". We would suggest that the definition contained'in 
proeosed Sec. 1235.180 for the clause "appropriated to public 
use does not in fact state the law as it currently exists. Once 
again, detailed analysis of our concluaion would require very 
lengthy presentation. However, hopefully, the following summary 
will provide you with an outline of the reason for our conclUSion 
and enable you to make a judgment thereon. 

East Bay Munici1a1 Utility Dist. v. Lodi (1932) 120 CA2d 740, 
750-758, cited n the comment to Sec. 1235.180 may arguably be 
used to support the definitions in the Section. However, the 
Supreme Court in City of Beaumont v. Beaumont Irr. Dist. (1965) 
63 Cal.2d 291 State~that oniy one case had been presented to the 
Appellate Courts prior to 1965 dealing with the problem encountered 
when one public agency named in the final paragraph of Sec. 1241 (3) 
seeks to condemn the property of another public agency named in 
that paragraph. The one prior decision which the Supreme Court 
in the City of Beaumont case cited was the decision in County of 
Marin v. SuperIor Court (1960) 53 Cal.2d 633. It is submitted 
therefore that the CIty of Lodi case has been specifically reputiated 
by the Supreme Court In situtations such as we are discussing at the 
present time. 

If the City of Lodi case does not present the criteria for the 
definition of the term "appropriated to public use" as it is used 
in the final paragraph of Sec. 1241(3), we must then search to 
discover where such criteria may be fqund. We are confident that 
you have already discovered, that the Supreme Court's comments in 
the Beaumont case were correct, to wit: there were only two decisions 
directly in point. Those two decisions, i.e. the Beaumont case and 
the County of Marin case, indicate that the appropriate criteria in 
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invoking the final paragraph of Sec. 1241(3) is whether the property 
is owned by a public entity named in the paragraph and sought to be 
condemned by another public agency named in the paragraph. Neither 
the Beaumont nor the £punty of !>larin, case expended any effort to 
determIne whether the property was actually being used for active 
public service by the condemnee. It is interesting to note that in 
San Bernardino County Flood Control District v. Superior Court (1969J· 
269' CA2d 514, the Court in examining a "more necess ary pUblic use" 
situation seemed to indicate that ownership alone by one public 
entity was sufficient to block the condemnation of the property. 
The San Bernardino County case also contains an excellent discussion 
of the policies which should be' invoked in a situation where one 
public agency condem.lls the prope.rty of another. 

To summarize, it is submitted that the definition of "appropriated 
to public use" as it is presented in the tentative recommendations 
is inappropriate at least insofar as it applies to the law as is 
presently containe d in the final paragraph of Sec-. 1241 (3). Perhaps 
the most appropriate method of solving the problem is by striking 
the language "appropriated to public use" as it is contained in 
1240.660. Another solution to this problem would be to amend the 
section to state that property "owned or appropriated to the use" 
of the named entities is exempt from condemnation. 

Thank you for the opportunity to address these comments to you. 
If we may be of any further assistance, please do not hesitate to 
call or write. 

Very truly yours, 

~H B. 

J~ 
WKL/rg 



, ElCRIBI! VIII 
CITY OF SAN JOSE 

CAl.lrORNIA 

CITY ATTORNEY 

Mr. DeMoully 
California Law Revision 
School of Law, Stanford 
Stanford, CA 94035 

I 

.Tune 3, 1974 

Commission 
tJni .... ersity 

151 WEST MISSION STREET 
SAN JOSE, CALIFORNIA 15110 

TELEPHONE {40a} 2',..4000 

Re: Condemnation Law & Procedur~ 

Dear Mr. DeMoully: 

We have reviewed the tentative recommendation of the California Law 
Revision Commission relating to Condemnation Law and Procedure.(The 
Eminent Domain Law and Condemnation Authority of State Agencies, 
both dated January, 1974). 

You and your staff, as well as other attorneys who partici~ated in 
the drafting of the statutes and the amendment to Art. I, ~ 14 of 
the State Constitution are to be complimented on a Job well done. 

We find ourselves in substantial agreement with the recommendations. 
However, we do not agree that the burden of proof to establish fair 
market value presently assigned to the property owner should be 
changed. Neither do we agree that compensation should be made for 
the good will of a business taken or damaged. 

DCA:tc 

Very truly yours, 

PETER G. STONE 
City Attorney 

By DONALD C. ATKINSON 
Division Chief Attonney 

cc: Wm. H. Kej.ser, Asst.. Legal Counsel 
League of California Cities 
1108 "0" Street 
Sacramento, CA 95814 
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EXHIBIT IX 

Stan-Eo~:d ~ Cc,l~. ':ot r .'~';. ~.<~ ::~~) 

Gentlemen: 

't\=::T '::.-"3 L )"1(; R : .. c~rL",11C; ~j.i:'.{:: '1: L :."n "~~:' ~.r~l i.: i. Lg 
~,:C CC·l.d ~~;in:"r(;.. c:i.on :r.;,,).\-; '1nc r ~'"':)c{;~d l.;:~(--'; 

,.~ (t!"!::-'"l ;1· ~)(':.·~(t:."t 1. 
Ex(!c,_~t·.i 'il:~ ~.~ . .2.: ~·Lr~~t.a.~"y 

TL:...O: .... HQN£: 

le.::(5) 3~4~ saol 

DB: js 

r:l"hanks very much fv:t for",\~.:.:::,cin0 t11e copies of 
your I<enta'tive reconunenda:tions regarding t,he cClndcmnation 
law and proCeci'lre" I have rE!$.d ·~~.hese recomm8ndations with 
con8ide:r.c::'1Jle in'~;r::1.~ ~st ~ hut be1.i~~ve that revihion is 
required in thH a.r.~a of speoial benefits r:e::erred to on 
page 41, not.e 69, "'I! td~ Itp kt::;j a CQ~lpal" i son of Bever idge v. 
L':J.t:'lis v~ Jc'on"'£=, 't~ ""j:Jm~'r""'a '!':"""":1T1C';! 1"'1~ _C_._,_ ::-_~_:£_~_"_ .' "" ~',,:~~._ ::_::.::...~~2._-=~~_~ .. !_ 

Ti1{'2 COIl'llTl':;, s si('.In. nay 
I ,.,as t~1e ItLsing J.2.'.-'Jyp:r Ln 
somewha t-. pre:j ud ice,: . 

n.~i,,~"u.'('all.y 

P'..:!onlE':' \'. 
~--.-...... - .. 

thi.:lk that: because 
Giumarrr3 that I am 

!rhis :. s u~·\,.:~(}~.;:;" ._' ..... ,.,,-'-~. -.::;1,'; CD :;',::; h::~Nzye._" I I do believe 
that at' i!1]usti. _~f! no+- ,',)·n;. 'i" ~J·~·1!7 d.::-:nc LD l"~he.·L. case ~ but wil.l 
continue to be dom· :c:: ~';h~~ ::llj,~ ct that c,~se is cont.inued 
to be a.p?liC'!:G@ :: ;:;i1i~ de: nt"~ m0:,:':~ tc set. fOl:"th mv views as 
to what thG l~,,'j 3;-:.on.1d )-"f! :tJ53::: ;:c:'{:rence. to 1.:raffic 
constitnti.nS'l n. :;~l1.(~·E .v~ t-".La~l to (;;nc.Lo,ge +.:he copy of our 
Openir .. g B:r:.::.2 ~ .L;:-'J. ':he. ~':"t:E~'::I..~';' ::-.'3 £)2 ~ 

Encls. 
P.S. rll.~.H;£e ::""3 ,~!.ne e::tc:lo~5(3.d l~~,ppel.l('.:1t t s Pe':::ition for Hearing 

bj' :':~1C SUpr~~IJL C01:r:t ~·lCL1.ch J(;~1."''':Dstl:'a.·t9:·3 ::'he conflict 
whi.ch uhu~.lld bc.; .1,·e'::'":JJ.vra ~ D 4 I3 ~ 



MeJl!Oranaum ('4-:;d 
txRIEIT X 

OFFICE. OF 

THE' CIn- ATTORNEY 
CJTY OF SAN DIEGO 

JOHN W. WlTT 
CtifATroJlN;!Y 

Mr. John H. DeMou.l1y 
Law Revision Commission 
Condemnation Law & Procedure 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully I 

July 3, 1974 

California Law Revision Commission 
Tentative Recommendation on 
Condemnation Law & Procedure 

CITY ADMINISTMTION BUiLDINC 

!.'oN DIEGO, CALIFOIlNIA 92101 

1714) 236· 6220 

I have been asked to respond to the above-referenced 
materials. As is the case with most municipal attorneys, 
I find my time constraints so limiting that I can only 
comment in a cursory manner. 

Overall I would say that many of the provisions appear 
to have improved under the Commission's handiwork, e.g., 
S 1263.020, yet others tend to make me somewhat nervous as 
a government lawyer concerned about inverse actions, e.g., 
$ 1235.170. Other comments and questions are: 

(1) Section 1235.170 - the definition of "property" 
appears overly broad and would create inverse situations 
more readily. 

(2) Section 1240.010 - eliminates the "stated public 
uses" for which property might be taken under S 1238 and 
would limit eminent domain powers to only those public 
uses declared by the legislature in other codes. Does 
this mean that some of the ·uses" presently existing under 
S 1238 would be eliminated because·not all powers enumerated 
therein are duplicated in other code provisions? 

(3) Section 1240.030 - the word "project" should be 
defined in Chapter 2. 

(4) Section 1263.020 - this is a valid change. 
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(5) Section 1263.140 - this provision appears 
"suspect" and would alter the results of peo~le v.'Murata, 
55 Cal.2d 1 (1960). The ren~rks at p. 220 were it is said 
that "to avoid injustice to condemnee in a rising market" 
make the necessity of this provision questionable. 

(6) Section 1263.330 appears to be a valid clarifica­
tion. 

These are only a few of my comments and remarks. They're 
obviously not "earth shattering" observations, but hope they 
are of some use to you. I'would like at a later date to 
respond more in depth to more specific points. 

As a final note, we wonder whether the Commission took 
into account Section 7260, et seq. of the Government Code 
in preparing its recommendations. This, in our opinion, 
warrants some consideration. 

DWDlrb 
cc Wm. H. Keiser 

Asst. Legal Counsel 
League of CA Cities 
1108 "0" Street 
Sacramento, CA 95814 

Sincerely, 

JOHN W. WITT, City Attorney 

Dl'-~ U'&>--..:.._Le'>l ~ aP­
Donald W. Oetisch, Deputy 



Memorand~ 74-38 EXHIBIT XI 

. J:--

STANFORD LAW SCHOOL 
STA'iFORD, CALI.ORN'" 94303 

May 13, 1974 

John H. DeMoully, Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Dear John: 

I have looked over the Commission1s very impressive "Tentative 
Recommendation Relating to Condemnation Law and Procedure." One mat­
ter particularly caught my attention. It appears to me that the Ten­
tative Recommendation suggests a rather substantial change in the law 
with respect to public use and necessity. However, there is no clear 
indication in the text of the Recommendation thst such a change is 
being made. This, in turn, greatly reduces the probability that there 
will be a useful discussion of whether such a change is desirsble. 

Let us use a concrete example. A state agency takes part of a 
larger tract in order to erect a public improvement -- say a school • 
The peculiar conditions are such that severance damages to the part 
not tsken exceen 1additiona1 fair market value that the state would 
have to pay if it took the whole tract. Under existing law, such 
"excess condemnstion" would be legal. As 1 read the Tentative Recom­
mendation, the state would not be allowed to take the remnant and 
would have to pay the severance damages. If I have correctly read 
the Tentative Recommendation, this is an important change in the law. 
Such a change requires discussion.. What are the reasons for such a 
proposed change? Has the Commission considered those reasons and the 
counter arguments in arriving st this Recommendation? If so, why is 
there no discussion of that consideration in the Tentative Recommen­
dation? . 

It is possible to ·read this part of the Tentative Recommendation 
more broadly as indicating a generally more restrictive attitude toward 
so-called "excess condemnation." That attitude appears in a number of 
ways in this part of the RecolllIO.endation. One of the more interesting 
ways in which it is shown is by causing the topic of excess condemna­
tion to disappear by assimilation to the topic "Public Us":' Thus, 
"scquisition far future use," as well as "acquisition of physical and 
financial remnants" and "acquisition for exchange purposes" are all 
treated as though they were subtopics of the public use requirement. 
In fact they are much better treated as a separate category, more re­
lated to public necessity than to public use. The day has long since 



John H. DeMoully 
May 13, 1974 
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passed when it was doctrinally permissible to talk about excess con­
demnation in public use terms. The real objection to excess condem­
nation is that the state doesn't need the excess part taken for the 
particular public work contemplated. That is a necessity proposition, 
not a public use proposition. 

In fact, there are two quite sepsrate and readily distinguishable 
categories of necessity, which might be called necessity I and neces­
sity II. Necessity I is best exemplified by excess condemnation cases. 
Necessity II is well sUIIIlIsrized under the hesding "Public Necessity" 
on pages 38-40 of the Tentative Recommendation. Necessity II issues are 
usually classifed as nonjusticiable, and I agree with the Commission's 
conclusion that they should co~tinue to be so. Excess condemnation 
issues are, generslly, thought to be justiciable. 

Submersion of excess condemnation in "Public Use", where it does 
not belong, submerges a whole host of important and very far reaching 
issues about the proper relations between man, land, and the state. 
At the same time, the Tentative Recommendation adopts substantial 
positions that beg all of these submerged questions. It is important 
that these questions be openly and fully discussed and resdved, and I 
urge that you bring the matter to the attention of the members of the 
Commission with the recommendation that they do so. 

JIiM:bf 

S~. 

/~JL-
John Henry Merryman 
Sweitzer Professor of Law 
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( ITATl Of CALlf01NlA 
'-

FlANCHISE TAX BOARD 
IIAC.~ CALlf01NlA .1161 

June 27, 1974 

EXHIBIT XII 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, CA 94305 

Attention: John H. DeMoully 
Executive Secretary 

The tentative recommendation relating to condemnation law and 
procedure has been reviewed. 

As this department is not directly charged with the exercise 
of the power of eminent domain, we will refrain from commenting 
on the technical aspects of the revisions as proposed. 

Our primary concern, for tax purposes, involves the possible 
recognition of gain or loss arising from condemnation awards. 
Therefore, a more uniform condemnation procedure establishing 
these awards will promote a more efficient determination in 
this area of the law. 

As your recommendation seemingly satisfies the need to revise 
an inconsistent and inexact area of the law, the results of 
your endeavors have our approval. 

~B~ 
Executive Officer I 

• 



Caiif or"ir-t Law [levI 5\0:1 
School of LEW 
Stanford University 
S~:;al1f OT"'d. 
California 

EXHIBIT XIII 

i'tE, Cond',~mr'f:t;.cr. Law Elnd :Procedure 
'l'h" ",mi10;). n t Doma i n Law 

<l&tluary 1 ')74 

Mostly I ap:ree wi.th t),e rf'COl1"l1"r.'Lila';; Oil;;, hOPf,ful;'y I am reading the 
text correct)y. ! am not .n attorney, ~O~3ver h2vr beo" badly burnt by 
the Div isool; of HigllWClYS and wi L: stal'~ o.~f wi th conlrlents tha,t, eminate 
on 8.C c()unt or trls 8,;lC c()n~~H'!an1-tio-·""!_ ~~e:~i)('-C I have- beer. pel'sonnally in­
volv~:d i'1. ,18 a f(~p ~.r)pi"pi ~er: 

Section CCP 10J6--Former code of CP 1246.3 (INVERSE) 
In my case in Contra Costa County 11l1 /n heard April 24-25, 1973 

the Judge did in faot rewrite the verdI C't of the ,jury in the trial of 
1967 (104672) so as to inc, 1 ude a eas;nent not included therein, this 
easment being the rea.son for the IN'J'EHSE case. The D. H, admits it was 
not included, the judge refusEd to rule res judicata, but when the find­
ings of fact caml:' thru, after falUn!! to nand us oroper notice, they 
were written up as if he had ruled res JUdicata. I will cover this 
later in a series of articles, as t~1i.S (;a~'e is not 100% settled even 
at this late date' 

The point I wish to make here Is that we need to add one more line 
to this section, more/less thuslV"such Shall be construed to include 
ALL the comparable expense, or preuaratJon, that the defendant may have 
accrued as preparation for defence, hut not limited to the above named" 

Commentl It has always he en My experJence that an appraiser and 
"engineer were necessar y .""'1'e';.n th,,! p'?r+;l'll take involved grading, road-

ways, slopes, In this c~se I am pXDected to construct a roadway up a 
230 foot 2-1 slope created by tile D. H. (t.estimony of D. H. engineer in 
case 104672) In llHI.!-] (hlVE'rse) the D. H. hrnugh t their engineer into 
court for two days, who sat side by side ,d th their attorney, and their 
appraIse into court for une day, Neither took tl1e stand for as what 
appeared to be the o!1l~ s(Jlut; ('n :;..IterLh; Judges ':'uling, in fact the 
lessor of two evils, arr'lngement for settlement were made. This was 
after the judge SPLIT the ONE easment into two parts, ruling one was 
paid for • the ot,1er not ,·1.no ruled 'Jut seve,""nce dE,mage; We did re­
ceive an award of $lOUO'~ for tr,e :Late'" portion by agreement-- such 
check is still not cashed by cIS';;' 'i'he D. H, rf:fused to allow lnterest 
from 1967-the agree data of the ·'tr8sspaso". later s~ated they would if 
this would settle the r.8.Sf, c~ut we )'efused; Later this was written 
up without the interw:t, ttle judGe t), ar. flays an Clversigh t and again this 
paper was rewritten. I ,~ttpch " coPy '.'lennrandum 0:' Decision 
10-23-73 and 11-19-73 

I also wrote the ,judge a ·'ette!'-- '~op:v attaohed., 0"1 this subject·;," 
of course no answe:,.' W:1,' rc'ceived or expe<:1;,.d. My letter would have been 
much stronger but my le~al Bd~ise Dllpd 't out. I brought this inverse 
up thru Board of Control, three demurr"ers Ctnd ';Jre-trial then employed 
an attorney for the sO-GaHad tri21 :i.n AprH 1.973. whI.ch lasted J! hours".!! 

) _._-_.- -.--. -. 
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1250a 310~", Cant(~nts elf ~(.,:npJ8 int ~ Th~';rt:: is a. defin5""::e need for 
an after drawing 1!1 Ca8(~ of n:;:'.Ttia:~;:.:: t ,~} 'frig \'l1,th ..:... firm 8ta";,~~rr.ent of the 
exact location of ~l.l ~lti~it~~&o I r0all~e th~t -~tese gr~ a~gued in court, 
if it gets th::<,t fg .. r·~ tr~; (~-nc;.ne'?r ;;.;.nc~ ,:rppr:ai3Cl"'8 :Ti8.~~"iL in my opinion. a 
lot of state:nents 1Jascd O"r! \'oj s~fl~:l thl;"iki :if~~ O:'tGh mate'rially changed in 
the actual C0n~;1:ru( .. tie~, ~J) t::-te e.\~t~~·,·: th,:·lt 30!i'lt: arfl nan existant in a. 
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pn.1.' .. ti'-1l. aS8~·;['1l\1.:·t a!·{;~;..s ~.~"'I? :"t~,:;l:;.r of sl;.cr~ vs.1ue to lose 
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Page 66-- I have ~.-;-;;j.6icd tl~:is :~;.! r1~D1:11 l:rl '~hq; ~llaJ.nut Creert-o area sorr.e years: 
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o~ • .,...,..,~.; U'~ I-,,,~r', .,....~~ .. ~If! 
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There is a soro 1)o~nt i.n the pJ,t.Ho alind as respects the polley of 
D. H. in fordmg tn" defandant to S8C:lre a~l allpraisal before they will 
consider a counter of fe~~ New : b~l_~eve th~t 811 a.ppraisal is necessaryo 
however a1; this point the D. H, ",hcel}" also I',et an (1U'.l'SIDE appraiser to 
support their view, ir.stead of waiti'll!: unt'l .ius'~ beror tree actual trial 
as is their policy •• , In my Gas., chi fl and~he lack of:he facts in the 
AFTER condi tion in a PAR'PIAL 'nada cloub1,'! certain that it would go to 
court: After we got cur ap~ra\sa1 ~t ~ cost of sFveral hundred $ the D. H. 
r~fuserl to consider as our rtppr~~iga.l i~waE: more than 5%1f abo"'-re theirs: 
Now if tl'wy are PI' oven to bp 01,ly 57% .:;o:rn'ct i~S in "ur :case 104672 and 
we were only J% abov" the .jell'" Y8J.\;;'1(;':0'1 then there is neeel to force the 
D.H. and any other fJ1lt) ,1 r; an'l1G',' to 1:'10 ""ore reali.stic by the process of 
considerat.ion of the c,!<:"em:1.ants C')31:5, ',) nc111ding 8ngineer and attO'Y'ney 
simular to SB 476 (lY?:3) f~"j leo, to 'pass f 8.100 simtt:lar to section 
CCP lO,6-formally 124-6. '1 :mt aU,()w ;'::;r a 1~ differential- I am .Just 
not dold that the Dg t:~ 01· ~r'j otl~~r ;i~ency ~bould be penalj_zed if not 
wi thin the 5% crap th"y mt',l dur.hf' ne,vcica tl ons';' . 

I would offe~ to support the points herein in persons if you let me 
know when and where~ 

ly yours 

Howard Foulds, 
P. O. Box 185 Downieville, 
011 Golden Highway #49 at the 
Yuba;, and Downie Ri vers---

A WAY OF LIFE~ 

Customary comment--pr obably not requiredl 
I am retired, do my own typing as I do not 
have a secretary. nor do I ever again hope 

"to be so busy as to require one; 

Ca. 9593640 
conflux of the 
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Mr. John H. DeMoully 
Executive Secretary 

July 2, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you very much for your letter of 
May 29 enclosing a copy oftthe tentative recommenda­
tions concerning Eminent Domain Law. As usual I think 
you have done a great job and have only two comments. 

It may be too complicated to make these sections 
applicable to inverse condemnation but certainly many of 
the sections, particularly the discovery sections, should 
apply in inverse condemnation actions. It is possible that 
these sections could be held applicable but in my reading 
of the proposed revision I did not find it. 

Another area which has concerned me, and I am 
sure others as well, (and which may be impossible to deal 
with) is the situation where it is apparent that property 
is going to be condemned but nothing has been done ex-
cept very preliminary planning. The fact becomes known 
and it really does depress the value of the property under 
threat of condemnation. This is, perhaps, outside the 
scope of the present effort but I can think of at least 
three or four examples where cllen~s have had to sell 
their property before actual condemnation and have had 
to take a real reduction because of the threat of con-
demnation. Since this is a type of case which I handle 
infrequently, there must be others with far greater ~ "-----'1 
perlence on this subject than I. r ./7 I_E~_ 2-1__ ._. 

Very trtU~A<~~r~, ... :S/~. i-'~:':-'-!--- 1 
#YVI/;WI'1 ~-1-- ! AC i Vernon C. Good.i: i ____ 1 ______ 1 

VLGlka I il,\ 
1--1----1 
1_--'--___ , 
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EXHIBIT XV j ~ I 

SOUYHE.RN CALIFORNIA ~ COMPANY 

eJlJ SOUTH FLOVVER STREET, LOS ANGELES. CAUFOANIA 

LAW OfPAATM£NT Mailing Addru!:I BOX 54700 jfRMINAL ANNEX, LOS J!:INGELES, CALlfORNIA 90054 

July 2, 1974 

California Law Revision Commission 
pchool of Law 
stanford, California g4305 

Re: Condemnation Law and Procedure 

Dear Sirs: 

I am favorably impressed with the tentative recommen­
dation of the California Law Revision Commission with respect 
to condemnation law and procedure. Of particular interest is 
the proposed recommendation "that any person authorized to 
acquire property by eminent domain should also be authorized 
to obtain possession of that property prior to judgment." 
Such an approach would be of benefit to both condemnor, property 
owners and the general public. The growing energy shortage has 
made "immediate possession" a necessity. Unnecessary, lengthy 
litigation should not be permitted to delay the flow of natural 
gas to the consuming public. . 

One other area of specific interest is the recommended 
addition of Public Utilities Code S6l3. This addition is to 
read as follows: 

A gas corporation may condemn any property 
necessary for the construction and main­
tenance of its gas plant. 

Gas plant, as defined in Section 221 of the Public Utilities Code, 
includes all property used in connection with or to facilitate 
the production, generation·, transmission, delivery, or furnishing 
of gas, natural or manufactured, for ltght, heat, or power. 

Although I am firmly of the opinion that the law, as 
presently stated, gives a gas corporation the legal right to 
condemn property for an underground natural gas storage field, 
the addition of Section 613 of the Public Utilities Code would 
strengthen this contention. However, so as to clarify a~.~-:-;-._-iT!_-_-_-__ ------/ 

I f'~·-~' --------( 
1-- .. _. __ _ !lj .--. ---.- ----.-



California Law Revision C'Omm:ission 
School of Law 
July 2, 1974 
Page 2 

possible doubt, I would suggest that either Section 613 or 
Section 221 could be modified to specifically make reference 
to the underground storage of natural gas. 

The phrase "or for the underground storage of natural 
gas" could be added to proposed Section 613. This section 
would then read as follows: 

A gas corporation may condemn any property 
necessary for the construction and main­
tenance of its gas plant or for the under­
ground storage of naturaZ gas. 

As an alternative, and possibly preferable approach, would be 
to add to the definition of gas plant as found in Section 221, 
the terns "underground storage." This section would then be 
as follows: 

"Gas plant" includes all real estate, 
fixtures, and personal property, owned, 
controlled, operated, or managed in 
connection with or to facilitate the 
production, generation, transmission, 
delivery, underground storage. or furnishing 
of gas, natural or manufactured, for light, 
heat, or power. 

The underground storage of natural gas is necessary to 
serve fim loads. As the number of firm customers increase, 
the extent of underground storage must also increase if we are 
to continue to adequately Serve our natural gas customers. 

Thank you for giving me this opportunity to present 
my comments with respect to your proposed recommendations. 

Sinoerely, 

lAP/reg 



Memorandum 74-38 

Mr. JOhA D. Miller, Chairman 

2'188 35th Avenue 
San Franc~co. Calif. 94116 

Mar 2), 1974 

The California Law Rev iaio11 COlllnifltl ion 
Sehool of Law 
Stanford University 
Stanford, California 9~J05 

Dear Chairman Miller: 

Ra: Condemnation Law k Pro­
cedure, Tenative Recommen­
dation Concerninl: The Ea­
inent Domain Law 

The purpose of this letter is to su"est 
that the eminent domain law snould be broadened to assure a 1el­
islatiTe Consent to a taking for recreational purposee; that i. 
to say. the enactment of statutory recognition that public pur­
pose includes recreation. 

Whilt~ ., p(ortlonal interl'st is limited -­
i.e., trails through pri.vate property into public lands, trails 
borderinl inland waters for fishing and hunting, and a trail al­
ong the coast for public aocess to rocks and beaches -- other 
recreational purposes should .1Ht be neglected. 

It ther~fore, submi~ Section 1240.680 might 
be amended in manner indicated beluw: 

1240.680. Property appropriated to park. recreational or Similar 
I.Ises. 

1240.680. (al Susject to SectiOD5 ••• property 1s presumed to 
have been ap?ropriated for the best am most necessary public use 
it the property is appropriat.~ to public use a! any of the fol1-
owinC: 

'" * * II< .. 
(5) For reereational purpose", 
(6) For paths and roads through private land into land avail­

able for public use, whether the ownership of such land ia in the 
public or not. 

-1-



For hi.kinr. find hOl'!!'2'b8CI:; Y".dir\g tranG. 
For oehiculal' 1"oo<i" And t.Z'iiiili;. 

en 
(tt) 
(9) For path!! borderi.ng streams. l.akes and water courses and 

along th~ 6ea."oast., ll'cluding Yehide pB.l'king areae ilmned1ately 
a1jacant ;, and for etre&l!! and. lake br;ttolll(l:. \4atel" course areas J 

and the );'(1 CUI and bea(:h .... fl ;"long t.h~ aell::Clast cont,igaQus te lSe.~ 
coast pal:.hll" 

.. 
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Fl'OBER" v. 8LAOit 

RAOUL...J. l.&CLIHtC 

K1CHIl'TT YVn 

8LAD~: &. L':CL'::RC 
ATTORNE.Y$ AT '-.AW 

POST O'FH,,:e: O~AW~R III 

Ie-eo l,.JNCt;LtoI ;:·1'Rt::e;.T 

aROYl L..L.!:, C,..!..tFORNtA 9esg,e!5 
T~L.!"PHONi!: l'O)IC) l'S33-!!Iif'!iel 

June 5, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Attention: Mr. John H. DeMoulley, Secretary 

j:o!.Ji:tAY to1, ,."'A .... ItPl! 

102B~'072 

Re: proposed Revision of Condemnation Law procedure 

Gentlemen: 

Your letter of May 29, 1974, and the enclosures have 
been received and are appreciated. 

While I may have further comment to make with reference 
to the oondemnation law, I hasten to express views on two subjeot$ 
upon a preliminary review of the material. 

On page 31, it is stated that the Commission reoommends 
that oondemnation by private persons be abolished except in oer­
tain stated instances. I vigorously disagree. 

From time to time, as a result of incidents frequently 
not the fault of the owner, a parcel becomes landlocked. While 
it has been stated that it is contrary to public policy for land 
to be landlocked, in the absence of the ability to condemn access 
to a public road, the property becomes virtually useless. Some­
times the problem is solved by implied reservation or implied 
grant of easements. Sometimes it is remedied through prescription. 
However, these are uncertain solutions and do not apply in all cases. 
Moreover, property which has a use for residential purposes cannot 
be effectively so used by merely providing access. Public utility 
services when they are available in the area should also be avail­
able to each residence. The policy of the Pacific Gas and Electric 
Company is not to condemn easements or rights of way for private 
property but only for their main lines. Consequently, a person 
can spend a substantial sum of money for the construction of a 
home and then be unable to get utility service because of the 
lack of the right to install same and the refusal of the company 
to condemn it. 

In my opinion, the right on the part of private per­
sons to condemn for a public purpose should be retained. Per­
haps a public purpose should be redefined. Certainly it ought:. 



California La\1 Revil'tion Commission 
school of Law 
Stanford, California 94305 
Page 2 

to include the right to conde~r a roadway of proper width and 
location for ingress and egress and it should include the right 
to condemn for use by a public utility for the installation of 
water, sewer lines, power and telephone lines with proper safe­
guards to the properties over which such easements are condemned. 

The other area subject of this letter appears on page 36 
where you state that the Conwission has co~cluded that the right 
to condemn additional land because the remainder would be in 
such size, shape and condition to be of little value should be 
retained. This power has be!m, in my opinion, repeatedly abused 
by the Department of Public WOrks, which has virtually gone into 
the land business. Sales of its collected remnants are constantly 
being held and provide a substantial source of revenue. The abil­
ity of a private land owner to convince a trial judge that a par­
ticular remnant is or is not "of little value" is questionable. 
Indeed, the logic requiring a land owner to assume this burden 
escapes me. Since the property is not needed for the public im­
provement and all that is being done is an attempt to reduce the 
cost to the public by allowing the agency to acquire additional 
land, install the improvements, and then sell the excess as a 
means of offsetting the costs a questionable extension of taking 
for a "public" purpose arises. Furthermore, if the power to ac­
quire additional land for resale can be justified because of a 
reduction of the overall public expense, then it follows that the 
same right should be extended to private utilities whose rates 
are fixed by overall expenses. Yet you note on page 37 that non­
governmental condemning agencies have no such power and you pro­
pose that this not be changed. No reason for the discrimination 
is stated. 

I will study the material further and comment addition­
ally. However, for the record may I say that I am a private attor­
ney handling condemnation matters on behalf of land owners and ac­
quiring condemning agencies. I recently completed the acquisition 
of property and various easements on behalf of the City of Colusa. 
Consequently, I think I am in a pOBiti~n to see condemnation pro­
blems from both sides. 

RVB/jo 

you. very trul y ~ ] J -tvt- fI ~ &(t~~ 
Bert • Blade 

lade & LeClerc 



EXHIBIT XVIII 

.July 11, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Gentlemen: 

The legal staff of the California Hospital Association has recently 
reviewed the California Law Revisi.on Commission I s recommendation 
concerning eminent domain. We would like to take this opportunity 
to indicate our support of the recommendation concerning nonprofit 
hospitals as set forth on page 32, paragraph (2) of the Commission's 
report. We would call to your attention active legislation 
(Assembly Bill 3145, Brown) which may necessitate some additional 
revisions later on. While we are not opposed to the bill in its 
amended form, we feel that several of the qualifying requirements 
may further delay and complicate an already complicated process. 

Thank you for the opportunity to review and comment on the issue 
prior to the introduction of specific legislation. 

Sincerely, 

9~d-· 
4:E.~ 
~ Legislative Advocate 

JEM:cld 

California Hospital Association 
925 l STRr[r. sum 12'>0. SACRAMENTO. C~L1FOKNIA 95H14, :')1(,1 44J-741l1 



• ·IXHIBI! XIX 
,c.LBEHT ,;. FOP.N, INC. 

A Professional Law Corporation 
!\LBERT J. FORN 

ATTORNEY Ai LAW 

SUITt 41$ WII.SMI~E:: NORTON B\,.IILOING 

4055 WI kSHIf:"!ii: BOULEVARD 

(.OS ANGELES, CAL.IFORNIA 80010 

T£.Li:f»HON£ {213} :J.,·1S4lIJ 

July 12, 1974 

Mr. John H. DeMou1ly 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you for sending me the tentative recom­
mendations of the Law Revision Commission re condenma­
tion law. I have not had time to do more than scan 
them and read the Summary but I am impressed very 
favorably - even though I start with a decided bias 
in favor of the private landowner. 

I would like to pass on one comment, 
based on my experience. There should be specific 
penalties for a condemnor's refusal to comply with 
discovery provisions. Too many judges assume (even 
after Watergate) that "the government" is always 
right and good. I know of a case where a Division 
of Highways attorney refused to submit his valuation 
data or even give the name of his appraiser-witness 
prior to trial. Yet the judge' permitted him to use 
the surprise-witness and did not permit the defendant's 
lawyer time to check out some strange comparable salea. 
Fortunately the jury was not as impressed with "the 
government" as was the judge. 

AJF!ja 

ZX:::;'" 
ALBERT J. FORN I 
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Memorandum 74-4') 

Mr. John H. DeMcully 
Executive Secretary 
Ca~iforn1a Law Revision COI!l1111,!H;ion 
School of Law 
Stanford, California. gll305 

Dear Mr. DeM:lully: 

Re: Comments on tentative riwommend,Jtlons on condemnation 
law 8!ld Civil Code Ser:ti(ll:, 1698 

In accordance ir1:i.th yeur letter of' trc.nsmitta.1 dated May 29, 1974, 
the Legal D:i. vision of the Pu'bl:Lc iJtili ties COl'llllission he.s re\T1ewed 
the tentati ve recommer.ct,~t:LCL<' on the t~iO subjects ~oted Hbove. 

With respect to thl; tEmte,t::".'S! n:coII!M(;<u:ie,tio:ls on ::ondemnation law 
and procedure, the Commission staff note':) that; proposed Section 622 
of the Public Utili ties Code \10U~ d limit the pow n' of condemnation 
of propel"ty necessar;r fo,', \.en~l.ld." 1'aciij. "j,es to :notor and water 
carriers. The term "lllOtor '_a!':r~.er" j.S d.r:fLl'''d to )l1clude only 
highwllS COllllllOn c',!'Y':,ern f).f jef:lned in Scct::.on 213 of tile Public 
Ut111ties Code. 

This eppe<l.::'s to C'):lltl tate ;-<. :;u.'ol'tc,nti ve dlDnge by LImiting the 
power of condt.mna,;L,m :<O'j," t(,lilli':la1 fct\.c.i<'"'~le8 ~o only this one type 
of land based common carrier. Proposed Sect',on 622 is designed to 
supersede 3ubdivisio',1 22 of present Suct:ton 1238 of the Code of 
Civil Procedure ,I tlhich gra..'1t.r< the po,;~el' of condernnat:i.o!l for terminal 
facilities tc an.'I' commcn c,'l'7'ier operating upon any public highway 
between fixed t:eX'mini 0),' evel" 'l r'~guJ.e.]' route. However, proposed 
Section 622 would nCit grant '\;he pO~ler of condemnat:ton to two types 
of common carriers, petroleum lrregll1'l.r route carriers as defined 
in Section 211! 01' the Public Utilittcs Code !',ncl cement carriers 
as defined in Secti.on 214.1, which now 111l.ve such power u:1der C.C.P. 
Section 1238. These trIO types of carrJ.el'B are common carriers who 
perform specialL:I"<d serviceg. Th~~· ilre reguJ.uted i~ tille-'l>1lllf'---<---i 
manner as high,way COllU!lOn C 8.l'r:l.e!'s . "::, I ! ,_. . .. --"' .,------ --'-;,1 

I , .. .' 

! -. -----i-----'·- -----.,-\ 
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In order t ·'· m~' n"""" "'1'.,' .. ~,,'" .",- ~f'ot'" ~+ (' ,., P "'e ·t' on ''13P 
.. ) (;i..l", "",.I- . .L~~ ,-<,._",' 1/,,·<"'''')':·'.> ;;:; .... ,3-:.:--; \.,)~. V-tV:, • V (.)., .t.e, v 

regarding (~o;ldemna.tl.n] ·:0" t',rrrL'lf.l fec:i'~ities j.t is suggested 
t 'iot propon~cl """~"~l" iC0r';'~\\'1' "''' ~""l"~c' ;.~ "p~c'''''''al'v "nclude It. 1,:..10~' ,""';::' U"""·,.I,,- .. ,' . .r, ,.1".;::"""-,,,; ,'" !)_~ JI._,.'iI, ••• ,(;;:" "',) 00 .-;:;: ". .... 1.''''' .I~ .. --1, 

these two speclal t.:>1H)S of !.:ommon cluTiers 1IIL tbin the definition 
of Hmotor carrier" (-1.3 lJ):,i8(1 in t~hD,t se<~tJ.nn .. 

'rhe Comm1.salon Gtcff doe;, no'; hh'fe ·!l.ny c?rml1€lnt~· rege.rd1nf, the 
tentatl:te recollIDlem\,J,t.iorl on '::1 vLL Cod~ Section 169b. 



STAT! Of CAliFORNIA-RESOURCES AGENCY RONAI.D REAGAN, C...,.,., 

DEPARTMENT OF WATER RESOURCES 
P.o. lOX 311 
So\CRAMENTO ,-

California Law ReVision Commission 
School of La'll 
Stanford University 
Stanford, CA 94305 

July 25, 1974 

Subjeot: Tentative Recommendations Relating 
to CondenL~ation Law and Prooedure 
January 1974 

Gentlemen: 

The Department of Water Resources will be direotly 
affected by any ohange in California oondemnation law and 
procedure. We .. therefore, have a great interest in the recom­
mendations proposed by the Commission and appreciate the 
opportunity to assist the Commi8Sion in its study. HopefUlly, 
our comments will prove beneficial to the Cammission. 

In formulating our comments, we have reviewed the 
extensive and exhaustive comments submitted by the State 
Department of Transportat10n. On the whole, we conour with 
these oomments. 

The following specifio oomments and Buggestions are 
offered for your consideration: 

1. With regard to the Commission1s proposal concern­
ing aoquisitions fer fUture use, the Department would not object 
to the Cal trans proposal that extends the period within which 
actual construotion must commence to ten years in conformanoe 
with the Federal Aid Highway Aot of 1973. However, at present 
the Water Code does not place a time limit on the commenoement 
of construction and the Department would prefer retention of 
the present law. 

2. The Department agrees with the obJ ections pro­
pounded by the Department of Transportation with regard to the 
allowance of damages for loss of goodwill as outlined in proposed 
Section 1263.510. If any allowanoe is to be made for good Will, 
the term should be carefully defined. 

3. We do not concur with the CommiSSion IS recommenda­
tion relating to the procedures for determining compensation. 
We would favor the majority view whioh plaoes the burden of 



Callforni'i T..aw Re-"ls':'on COlmni;o)O'lion 
July 25, 1971~ 
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persl~Qsion 0:-. "alue I~ct damageo on the ownor., 

4. W:; .'It;.IJpOl ~ ~"'E' L~p!l.rtir,e~t 01' 'l'!'?nuportatlon I s 
objections and comments to pl'Vpo3eti ooccicm .126i, .150 "Mistrial, II 
Section 1263.14·0 "lie;] 'I'rial," Sectlon 126:;: .620 'Wol"k on Partially 
Completed I1nprovements, II . 1'mo. Section 1263.620 "'1'enn1no.t1on ot 
Lease in Partial Tak:l.ng." . 

5. We concur ii, the comrner.ts by the Department of 
Transportation in the area. of condemnation procedure. especially 
those comments pel~aining to proposed SectiQns 1255.010 through 
1255.030. 

6. With regard to Post Judgment Review, the Department 
recommends that the Commission not delete the current provision 
in Code ot Civil Procedure Section 1251 which allows the state 
or public corporation oondomnor a year to market bonds to enable 
it to pay the judgment. The Department, along with the Department 
of Transportation, 1'<'\ele such deletion would tend to threaten 
many needed public projects. 

7 • l~o a180 suppo;."t the Del'llrtmenot of Transportat1on I 8 
objections to proposed Section 1268.510 x~lat1ng to the awarding 
of :.Litigation expense::; e,,'lCt Section 1268.260 relating to "involun­
tary!' dismissals, 

1.'1e have no c o!!lll1t'nt in t;hr. ::'ollowing az'a&lJ: 

1. AI'"~icle 5 

2. Prooposed aectionz 1263.440 1!Comput1.ng Dallmge and 
Benefit to Remainder, to 1263.240 t'Imp~~;;;.vementr' I4ade After Service 
ot Summons, It 1260.250 "Compensation !:Ol' Appraisers. II 1265.310 
"Unexel'c1sst1 Opt:l.,~;.!l., II : 251.220 '''Em!:l.n.-:se Equipment. II 1263 .~30 
"Changes ill i'ropl\il:";;~! ·v;;.:;'u..;; L,~~ to E..:...' ••• ner,c.e vi the ProJ eot, , and 
1265.410 "Contingent Future !.nterests. It . 

3. Proposed Seot:i.on 2268.710 .ihioh delete .. the present 
provision of Section l254(K} ,olh1.ch pl'Ovidea that where 8. defendant 
obtains a new trial and does not obt~~n a rasult greater than that 
originally awarded. the costa of tha new trial may be taxed 
against him. 

'l'he remar!tl:1 eet fort;h a.bove represent the c01lDTlents of 
the Department of Heoter F.3Gources to the Law Revision Commission 18 
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Proposed Tentative Recommendation. The Department offers to 
render any assistance the Commi8sion may request in formulating 
its final recommendations. 

Sinoerely yours. 

f f -----... t;:: (~. 
A. Towner 

Chief Counsel 
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'Home still' . 
;ia 'castle' ~ 
"in Concord 

The Cmeord City Coonrll Is 
, taklng 8 hard • line' "JlPl'06cb to 
condemRalion of private 

'property, ' 
The outcome ",uld mMft a 

; financial burden to • doen 
: Mure hnmoowner, who will 
; have 10 ",'lir added cOMtruC-

lion costs at about $3,&00 pel' 
household. 

The Monday adi.n by the 
council upholds ". man'.' 
home Is his castle" concept 

, eve'n though the Clltle 
,Construction Co .. might dlJ. 

agree 011 that on some 00-: 
C8elons, ' 

Paul Baldaeci. of that' firm, 
argues the dedWn will turn 

, whal could have been arhnple 
tasle or sewer service book • up 
inlo • "monumental under­
laking" Involving more eoII-, 
!lruellon on Concord, 
Boulevard. ! 
, Four members of the council ' 

ruled that an individual proper­
ty, owner, Mr. and Mrs, B.D. 
relty, ha. •. the prerogative to 
say no to a'.Condemnation. The 

, flUh co"Deilman. Richard 
'. LaPointe, Opp.,.ed tile aclion. 
, sayIng the best (nterem of the 
commun~y would be served by 
action lavoring the constli'"­
lion cootpaD.J. , 

Councilman nan Helix 
I\()(ed. ,"My llC"onal fe.lIn)!> 
conflict with the way I han! to 

, vote, The problem" I do not 
believe It i, appropriale tn use 
rondp.mnation In thi, way," 
,Baldaeei arl!Ued the Fellys 

, .lIollld grant the easemenl in 
'the spirit or neighborliness, lie 
~.id that to do otherwise will 
m ... n the dlllrr .. "" bet_n 
300 leet of work at $Sper 1001 
Vl'fSl" 1.500 worth 01 work It 
$lO or S35 i>« loot. 

Heli. said Ihe city should In­
vestigate th. pooslbillty of 
M,l'lling in lh. edra borden of 
con,! ruet ion alung Concord 

, IInU!e\'AM m.leod (I{ throuah 
Iht Felty property at 1718 

, c:tncord AVI. " ' .. " ; 

. , ~ , 

Wed,. AugilSfl4, 191~ f 
." , .. 

- 7ht:-Baldiccl' holding Is t¢ 
tli norihmt at the intersee­
tlon !Jf Mt. Olabkl Creek ar1 
Ci>ncord Boulevard, 

Mayor Richard Holmel 
, tuended his apologies to the 

Mute'purchasers whQ will 
, Ilitt'iII. added cosl 01 sewer 
, conntctlon. but added., "This 
Mil ill. basics of condemna-
1I~lT"-O[ pri"llte property for 
pmate use:' , 

Counci Iman !.;Irry Azevedo, 
liSo recognized Ihe two side, 
tB ,thr ~urden qUl!Stion, hut 
sl1ess~ lh., )ll'operty owner 
MI' p"t a~ many rlghl$ a. the 
de,.k,!,cr. . , 

Sal<jaeci told th. <""neil he 
Was 'embarrassed" abouf" 
makin~ tbe I'F.qllfSt. bi! first 
condemnation request in 15 
years of hUOIness in Concord. 

He offered to replace 
land.,-aping on Ihe Felty 
propert", place bond to tblI 
elled and pay the Felty', $1,_ 
000 for the inconvenience, 

Felty sai!!, "I've also been I 
,citizen of Ihis comntunlly for 
: 1& years or so and I'm not In 
, ogre of Ille l'llmmunitv. 1 dO" , 
'notwi~11 to consider tbJI 
~ prop0<3I, r am nil! looking for 
: more monev, I'm only looking 
, to be k!1t aloof." he said, In. 
die.fin~ he had .. I.mod an at. 
torl1€Y in antiripatl'm 01 possi­
ble IIlig.lton, 

lie stressed lhat lhe work 
"'as "oomd" to N!duce hiI 
properly vah(~. 

/ 


