#36.300 8/16/7k
J Memorandum Th=45
Subject: Study 36.300 - Condemnstion Law end Procedure (Comprehensive
Statute Generally--Comments on Tentative Recommendation)

BACKGROUND

Thie memorandum continues the review of the comments recelved concern~
ing the Eminent Domain ILaw tentative recommendstion commenced at the July
1974 meeting. The letters previously received are again attached as Exhibits
I through XIX; new letters are attached ae Exhibits XX {white) and XXI (gold).
In addition, the staff has met with representatives of both the Clty Attorney's
office and the County Counsel's office of los Angeles; some 0f their concerns
we have been able to alleviate through discussion, others can be handled
gimply by clerifying languege in the Comments. There are additionel problems
raised by the City Attorneys and the County Counsels that we belleve are
legitimate concerns and for which we have proposed solutions in this memoe
randum; finally, there are major policy problems that eare raised by the City
Attorneys and the County Counsels which they will include in a lstter to the
Commigaion to be distributed as a supplement te this memorandum when received.

§ 1235.125. "Interest" defined (new). Throughout the Eminent Domain

law there are references to "interests" in the property, "rights and Interests,”

and “"right, title, or interest.” To avoid the danger of an unintended omis-

sion and the need to insert "right, title, estate, or interest in property" SRR T
each time we want to refer to & right or interest in property, the staff

proposes that the single term "interest" be used throughout the statute and

that 1t be defined as follows:

§ 1235.125. Interest

1235.125. When used with reference to property, "interest"
includes any right, title, estate, lien, or other interest in property.
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§ 1235.170. "Property" defined. At the July 197& meeting, the Com-

mission determined to leave the definition of property unchanged but, be-
cause of the potential in the definition for unintentional creation of
rights to compensation 1n inverse condemmation, the Commission requested
the staff to prepare for its consideration & draft section disclaiming any
such intent. The staff draft appears immediately below:

8 1239.025. Inverse condemnation actions not affected

1230.025. Nothing in this title creates or destroys any right
to compensation in an action for deamages under Article I, Section
1% of the California Comstitution.

Comment. Section 1230.025 makes clear that the Eminent Domain
law is not intended to supply the substantive rules of ianverse con-
demnation. The substantive law of inverse condemnatlon is of consti-
tutional dimension; the compensabllity of property interests and the
amount of compensation for such Interests provided in the Eminent
Domain law may neilther enlarge nor restriet the interests and the
amount of compensation required under Article I, Section 14 of the
Constitution in am action for property damege. See also Comments to
Sections 1230.020 (applicability of procedural rules of eminent domain
to inverse condemnation left to judicial development}, 1240.110
(1isting of property interests that may be taken by eminent domain not
intended to apply to inverse condemmation), 1263.010 (compensation
chapter of Eminent Domain Iaw does not affect compensation in inverse
condemnation actions}.

In place of or in addition to a section such as the one above, the
staff believes that the problem of creation of unintended compensable
interests can be better handled by amendment of Section 1235.170. The
reason for the extensive listing of types of property interests in that sec-
tion iIs to make clear the authority of e public entity to take any properiy
or interest therein necessary for 1ts project. For this purpose, the list-
ing of Section 1235.170 could better be placed in Section 1240.11Q0. For
this reason, the staff strongly recommends amendment of Sections 1235.170

and 1240.110 as follows:
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§ 1235.170. Property

1235.170. "Property" includes real snd personal property and
agy right, title, or interest therein . amd;-by-way-ef-iilustratien
and-net-by-way-of-1imitation;-ineludes-cubmerged-1ands;-rights-of -any
pature-in-witery-cubsurfnee-rightsy-airspace-rightay-flewage-or-ficad-
ing-eaeementsy-aireraft-noise-or-operation-eacenent6y -rights-to~1imis
the-nse-or-developrent-of -properkiyr-right-of -boemporary-ceaupaReyy
publie-uiility-faeidities-and-franehicesy-and-franehices-to-eaidees
totic-on-a-bridge-er-highvay~

Corment. [Add to end of Comment the following sentence:]
For the authority of any authorized condemnor to acquire property of
any type necessary for public use, see Section 1240.110 (right to
acquire any necessary right or interest in any type of property).

§ 1240.110. Right to acquire any necessary right or interest in any
type of property

1240.110. (a) FExcept to the extent limited by statute, any per-
son authorized to acquire property for a particular use by eminent
domain may exercise the power of eminent domein to acguire any right
or interest in property of any type necessary for that use , includin
by way of illustration and not by way of limitation, submerged lands,
rights of any nature in water, subsurface rights, alrspace rights,
flowage or flooding easements, aircraft nolse or gperation easements,
right of temporary occupancy, public utility facllities and franchises,
and franchises to collect tolls on 8 bridge or highway .

{b) Where a statute authorizes the acquisition by eminent domain
only of specified rights, interests, or types of property, this section
doee not expand the scope of the authority sc granted.

Comment. [Add to end of Comment the following paragraph:]

It should be noted that the listing of types of property or property
interests in this section is intended for the sole purpose of illustrat-
ing the breadth of scope of a condemnor's acquisition authority. The
1llustrative listing is not intended as complete; a condemnor may acquire,
if necessary, rights to limit the use or development of property, for
example, in order to preserve land in an open or natural condition. Nor
1s the listing intended to create compensable interests in inverse con-
demnation actions that are not otherwise compensable under Article I,
Section 1% of the Constitution.

§ 1245.060. Management of amount deposited. Existing law permits

deposits on entry for survey to be made either in the State Treasury or, at
the plaintiff's request, in the county treasury. This is also the law

applicable to deposits for possession prior to judgment. In order to bring
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Section 1245.060 into conformity with these provisions, the staff recommends
that it be amended to read:

§ 1245,060. Management -of smount deposited

1245.060. The court shall retain the amount deposited under this
article for a pericd of six months following the termination of the
entry. Such amount shall be deposited in the Leademnation-Deposits
Fuzd-in-tke State Treasury aad or, upon written request of the plaintiff
filed with the deposit, in the county treasury. If money is deposited
in the State Treasury pursuant to this section, it shall be held, in-
vested, deposited, and disbursed in accordance with Article 10 {com-
mencing with Section 16429.1) of Chapter 2 of Part 2 of Division & of
Title 2 of the Govermment Code.

§ 1245.240. Adoption of resolution. The City of Beverly Hills (Exhibit

VI--white) points out that Section 1245.240, requiring a majority vote of all
the members of the governing body for adoption of a resolution of necessity,
is ambiguous. The basis of this ambigulty is that the statute does not
specifically refer to all members even though the Comment to the section does
so. While the staff does not believe that the ambiguity is real, we are
willing to Insertthe word "all" in the text of the statute to make its mean-
ing clear. Section 1245.240 would then read:
1245.240. Except as otherwise provided by statute, the

resolution shall be adopted by a vote of a majority of all the

members of the governing body of the public entity.

The City of Beverly Hills is also concerned with the policy of requiring

such an absolute majority. The concern is that, in practice, such & regquire-

ment may aid an unwilling minority to block a needed public project.
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On this point we note that, if the project is really needed, 3 majority
of all the members should be able to be ranaged. The reason for the abaolute
rajority requirement is to assure that the public entity makes a considered
decision of the need both for the property and the proposed project itself.
See pages 38-39 of the tentative recommendation. Once the absolute majority
is attained, the resolution will he given conclusive effect under the Commise
sion's proposals. This should be contrasted with the present requirement
that a two-thirds majority of all members of the governing body of a local
public entity adopt a resolution before it is glven conclusive effect.

Code Civ. Proc. § 12k1(2).

§ 1245.250. Effect of resolution. The Commission has proposed to con-

tinue and generalize the existing rule that the resolution of necessity be
given conclusive effect in the eminent domain proceeding.

The State Bar Committee (Exhibit II--yellow) recommends that the reso-
lution be subject to review for fraud or collusion on the ground that no
governmental action should be free of the check and balance of judiecial review
particularly in the nmarrow 'but not infreguent" area where the resoclution
has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart
(Exhibit V--~blue) recommends that no resolution of necessity be given more
than a rebuttable presumption that the matters to which it speaks are true.
He states that the resolution is baslcally a political decision, is subject
to abuse, and is normally based oua "convenience" or "cost-saving" to the
entity rather than on true "public necessity." The staff also notes that the
conclusive resolution of necessity has been the subject of continmuing attack

in the legal periodicals, one of the more recent being The Justiciability of

Necessity in California Eminent Domain Proceedlings, § U.C.D. L. Rev. 330 (1972}).




The reasons for the Commission's tentative decision to adhere to the
conclusive resolution are summarized in the preliminary part on page 39:

The Commission has welghed the need for court review of necessity
questions against the economic and procedural burdens such review
would entail and against the policy that entrusts to the legisla-
tive branch of government basic political and planning decisions
concerning the need for and design and location of public projects.
The Commission has concluded that the policy to provide conclusive
effect to the resclution of necessity of a public entity is a sound
one and should be contimued. Where the condemnor is a public utili-
ty or other private entity, however, the issue of public necessity
should always be subject to court determination.

§ 1245.260. Failure to initlate eminent domain proceeding within six

months from adoption of resolution. This section, providing the property

owner the right to require a taking if the condemnor has not commenced the
proceeding within six months after adoption of a resclution of necessity
for the property, was tentatively adcpted by the Commission from existing
law without substantive change. However, there are ambiguitles and un-
certainties in the section that the staff believes require clarification.
For example, it is not clear whether the public entity may rescind its
resolution after the property owner has commenced an action under the sec-
tion and, if so, what the cousequences of the recission may be. The staff
recommends revision of the section to read:

§ 1245.260. Action to compel taking

1245.260. (a) The owner of property described in a resolution
of necessity that meets the requirements of this article may bring
an action in inverse condemnation against the public entity that
adopted the resclution requiring the taking of the property and a
determination of the compensation for the taking if the public entity
has not commenced an eminent domain preoceeding to acquire the proper-
ty within six months after the date of adoption of the resolution.

{b) In an action under this section, the court may,in addition
or in the alternative, if it finds that the rights of the owner have
been interfered with, award damages for any such interference by the
publiec entity.
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(c) A public entity may rescind a resolution of necessity as
a matter of right at any time prior to commencement of an action
under this section. Thereafter, recission of the resolution is
subject to the same conditions and conseguences as abandchment of
an eminent domaln proceeding.

(d} Commencement of an azction under this section does not
affect any authority a public entity may have to institute an
eminent dcmain proceeding and take possession of the property pur-
suant to Article 3 {commencing with Section 1255.410) of Chapter &,
or thereafter to abandon the proceeding.

Comment. Section 1245.260 continues the substance of former
Section 125371, with several clarifying changes.

§ 1250.125. Publication as to certain defendants {(new). The Commis-

sion originally recommended the repeal of Section 1245.2 providing for an
alias summons. In coanection with the partition study, however, the Com-
mission directed the staff to give consideration t¢ reincorporation of such
a provision. The staff believes that such a provision may serve a useful
purpose in cases of publication involving complaints 1listing numerous proper-
ties since it will avoid the necessity of publishing the legal descriptions
of all the properties except those in which the persons being served by
publication are concerned.

Consequently, the staff proposes the addition of the following provision:

§ 1250.125. Publication as to certain defendants

1250.125. {a) Where summons is served by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be
served thereby have or claim interests.

(b} Judgment based on failure to appear znd answer following
service under this section shall be conclusive agasinst the defend-
ants némed in respect only to property described in the publication,

Comment. Section 1250.12%5 continues the substance of former

“. .Bection 1255.2.

The Comment to Section 1245.2 would have to be adjusted accordingly.



§ 1250.240. Joinder of property. Representatives of local public

entities have expressed concern to the staff that, although this section
permits broad joinder of properties, our draft has omitfed language in
existing law that "the court may consolidate or separste them to sult the
convenience of the parties.” The practice under existing law, according
to the public entities, is that, where rany properties are joined, severance
is made as a matter of course. The entities are reluctant to rely on the
severance provisions and the formal motions required under Section 1048,

Although the staff initially agreed with the entities, further research
has revealed that Section 1043 is fully as liberal and imposes no more
burdensome requirements than existing law. Consegquently, the staff proposes
no change in proposed Section 1250.240. The relevant portion of Section
1048 is excerpted below:

{b) The court, in furtherance of convenience or teo avoid
prejudice, or when separate trials will be conducive to expedition
and economy, may order a separate trisl of any cause of action . . . .

§ 1250.310. Contents of complaint. The County of San Diego (Exhibit

III--green--p.4) agrees with the Commission's recommendation that a map
showing the relationship of the project to the property sought to be taken
should be included in every case.

Mr. Foulds of Downieville (Exhibit XIII--white) believes the map should
also indicate whether the property sought is a part of a larger parcel and,
if so, what the effect of the project on the remainder will be. The Com-
mission rejected this approach since the determination of the larger parcel
is a legal issue to be resolved at a later peint in the proceedings and may
well not be known to the condemnor at the time of filing the complaint. How-
ever, the staff will add to the Comment that the plaintiff may indicate such

matters if it so desires.



§ 1250,320. Contents of answer. The County of San Diego (Exhibit III--

green--p.4) opposes deletion of the reguirement that the property owner allege
value and damages in his answer. The Commission determined to delete these
sllegations from the answer because they were premature. The property owner
does not have sufficient knowledge at the time of the answer to plead these
contentions intelligently. Discovery is the proper vehicle for making known
such contentions.

§ 1250.330. Signing of pleadings by attorney. The staff proposes to

delete the phrase "as sham and false" from the end of this section; it
appears to serve no useful purpose.

§ 1250.340. Amendment of pleadings. The County of San Diego (Exhibit

III--green-~p.4) approves subdivision (b}{resclution of necessity) but be-
lieves the mandatory requirement for payment of compensation for partial
abandonment 1s unsound {subdivision (c)). The county believes that some
latitude should be allowed to the court to allow costs or net in order to
stimulate negotiations between the parties.

The staff notes that damages for partial abandomment is a provision of
existing law. The staffl belleves it is sound policy to require payment of
costs on abandeomment where the costs have been incurred as a result of the
condemnor's proposed acquisition which is thereafter abandoned.

§ 1255.010. Deposit of amount of appraised wvalue of property. The

scheme for making prejudgment deposits recommended by the Commission calls

for the condemnor to have an appraisal made of the property, deposit the
amount of the appraisal, and notify the property owner of the amount of the
deposit and its basis. Thereafter the property owner may regquest the court
that the amount of the deposit be increased. Mr. Howard Foulds of Downieville

(Exhibit XIII--white) believes that the requirement of the amount of the
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deposit based on an appraisal is a reform that was long overdue: '"This
takes 1t out of the 1ip service area."

On the other hand, the Department of Transportation {Exhibit I--pink--
p-17), with the Department of Water Resources concurring (Exhibit XXI--gold),
objects that the requirement that the condemnor prepare for the condemnee
a statement of valuation data involves extensive administrative effort and
expense and pleces a burden on the condemnor to provide detailed valuation
data not normally available until very near trial. The staff believes that
this objection is based on a misunderstanding of what Section 1255.010 re-
quires. It does not require gctual datz to be used at trial; it requires
only a copy of the appraiser’'s report. It is difficult to see how this will
entail any inconvehience to the condemnor; for presumably the condetmnor has
a preliminary appralsal prepared as the basis for a prejudgment deposit in
every case regardless of the Commission's present recommendations. And the
relocation assistance provisions reguire the condemnor to have an apprsisal
and make an offer to the property owner based on the appraisal. See Govt.
Code § 7267.2.

The County of San Diego (Exhibit ITI--green) has quite a different
objection to the prejudgment deposit scheme, which is that it duplicates
provisions of the relocation assistance act. The staff is at a loss as to
which provisions are involved unless it is Govermment Code Section 7267.2,
requiring the condemnor to make an offer to the property owner to acgquire
the property at a price based on the condemnor's appraisal. This section
is not a deposit section; hence, it cannot serve the same function as the
Commission's prejudgment deposit provisions.

§ 1255.030. Increase or decrease in amount of deposit. While the

initial deposit is mede ex parte by the condemnor, Section 1255.030 permits



the property owner to have the amount of the deposit increased. The Depart-
ment of Transportation (Exhibit I--pink--pp.16-18), with the Department of
Water Resources concurring {Exhibit X¥I--gold), seee this as an open-ended
invitation to property owners to challenge the sufflciency of the deposit,
which will assuredly result in 2n increased burden on the courts. The
department notes that, under the Commission's proposal, the property owner
may make successive attempts to have the deposit increased; if an increase
is not depesited within - 30 days, it will be treated as an abandonment; upon
withdrawal of any amount deposited, the court cannot redetermine probable
compensation to be less than the amount withdrewn. "The net result of these
proposals cannot help btut greatly increase the amount of court time utilized
in pretrial motions to increase the amount of probable just compensation
deposited to secure necessary orders of possession as well as increase the
administrative costs imposed on condemnors. . . ." Because of the workload
increase on the courts, the deposits will be regularly increased beyond the
eventual ampunt of just compensation finally determined in the case.

The County of San Diego (Exhibit III--green) also objects to the provi-
sion for review and change of tihe security deposit, stating simply that it
"should be limited because of the potential for abuse."

The staff does not see the specter of abuse of the right to increase
the deposit with every property owner coming in automatically to request
the increase. The burden of proof will be on the property owner; he will
have to substantiate his contentions with appraisals, and he will not be
looked on by the court with favor if he makes successive efforts to increase
the deposit. The property owner in the condemnation actlon must bear the
expenses of attorney and appraiser and will be reluctant to try to make a
showing for an increased deposit unless he believes he has & legitimate

case and a fair chance of success.



The staff does note one area that it considers to be & real problem
for the condemnor. Under subdivision (b), if the increased deposit is not
made within 30 days, the condemnor is allowed a 1C-day safety valve for
inadvertent failure to pay. However, because of bureaucratic inertis and
other problems often inwvolved in getting administrative action from public
entities, these time limits may in some cases be unduly rigid. Conseguently,
the staff proposes that the court be allcwed to extend the time period a
reasonable length upon a proper showing by the plaintiff. The specific
language proposed is set out telow:

§ 1255.030. Increase or decrease in amount of deposit.

1255.030.
* * * * ¥

() . . . . If the plaintiff does not cure its failure within
10 days after receipt of such notice, or such longer time as the
court, may allow as reasonable upon a showing by the plaintiff of
good cause therefor, the court shall, upon motion of the defendant,
enter judgment dismissing the proceeding and awarding the defendant
his litigation expenses and damages as provided in Sections 1268.610
and 1268.620.

§ 1255.040. Deposit for relocation purposes on motion of certain defend-

ants. The Commission has tenistively recommended that residential property
owners be permitted to compel the condemnor to make & deposit in cases where
the condemnor has not made one. The Department of Transportation (Exhibit I--
pink--p.21} opposes this recommendation for the reason that the need for funds
for relocation of the resident has disappeared with the enactment of the
relocation asslstance act. The County of San Diego (Exhibit III--green) makes
the same point.

The staff agrees that the reason for the Commission's recommendation
was to give aid for relocation in the hardship case and, if the act is

serving its intended purpose, then there is no longer as great a need for
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Section 1255.040. It should be noted, however, that the relocation assist-
ance act provides only limited amounts of money for moving and acquiring
comparable property; the bulk of the cost of replacement property is borne
by the property owner who will not recelve compensation for the property
from which he hes been moved until he is paild the award following trial or
unless a prejudgment deposit is made.

In Memorandum Th—hE, the staff notes the scheme of the Uniform Eminent
Domain Code which reguires a deposit upon demand of' the property owner where
the court determines that good cause to make the deposit is shown. Adoption
of the Uniform Code scheme would avoid many of the problems inherent in the
complex, plecemeal scheme of the ILaw Revision Commission draft.

Should the Commission determine to retain the present scheme for de-
posits on demand of the property owner, there are a number of changes that
should be considered in Seciion 1255.040:

{1} The staff recommends that, under toth Sections 1255.0L0 and 1255.050,
the sole issue that should be presented by the section is whether a deposit
should be required. If the courit determines that s deposit should be re-
guired, the depesit should be mede unier the article in the sarme manner as
other deposits are made--z derosit based on the condemnor's appraisal with
the property owner having the right to have the amount so deposited increased

if the deposit is inadeguate. The value of limiting the igsue under Sections

[N

1255.040 and 1255.05C o whether o deposit shonid Lz made is that, unless the

(@)

condemnor objects to making a deposit, there need be no contested hearing.
Under the present scheme, however; the condemnor must in every case go to a
contested hearing because the court will determine the amount of the deposit
and it will be necessary for both parties to present evidence as to the amount
of the deposit at the time of the hearing on whether az deposit should be
required.
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{(2) Should there be a time limit--such as &0 days from the time the
complaint is served upon the party making the motion--for making a motion
to have a deposit made under Sections 1255.040 and 1255.050% It has been
suggested that, in the case of iarge projects, there may be many owners
seeking deposits at varying times. To preveni the condemnor from being tied
up with deposit litigation over long periods of time, it is urged that a time
limit be placed on the property owner's right to demand a deposit. Rowever,
if the hearing is limited to the sole issue whether a deposit should be re-
quired, the staff does not believe that a time 1limit is desirable. We fear
also that imposing a tiiwe limit will result in more deposits being demanded
by property owners who want to protect themselves in case the eminent domain
case is delayed for one reason or ancther from going to trial on the issue
of compensation. As a result of such unnecessary deposits, the condemnor
would have 1ts money tied up in deposits.

(3} The staff recommends that the reguirement that the deposit be used
for relocation purposes be replaced by a showing of good cause for the
deposit--such as a showing that the property owner bas other property lined
up and needs the deposit for a down payment. The requirement that the deposit
be used only for relocation purposes is one that is difficult of enforcement

once the money has been withdrawn.



§ 1295.050. Deposit on motion of owner of rental property. The Com-

mission has tentatively recommended that owners of rental property he
permitted to compel the condemnor to make a deposit in cases where the
condemnor has not made one. The reason for this recommendation is that
pendency of a condemnation action will frequently cause an increased vacancy
rate so the property owner should be permitted to relocate promptly. If
the condemnor refuses tc make the deposit, it is charged with the lessor's
net rental losses that are attributable to the pending project.

The Department of Transportation (Exhibit I--pink--pp.21-22) opposes

"

this provision on the ground that large lessors will seize upon it as "a
method of seeking, by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits as an individual Jjudge
may determine to be appropriate (in the limited time and on the limited
evidence available to him) to payment of the additional amounts provided in

such propesal for failure to make such increased deposits."

§ 1255.230. Objections to withdrawal. The Department of Transportation

(Exhibit T--pink--pp.18-19) belisves that the Commission's recommendations with
respect to withdrawal by the property owner of a prejudgment deposit substan-
tially weaken the statutory protecticns against withdrawal of amounts in ex-
cess of those to which the property owner may be entitled.

The department objects to the omission from Section 1255.230 of the provi-
sion that prohibits withdrawal of funds by a defendant where the other defend-
ants caunot be personally served with notice of the intended withdrawal. The
staff believes that this objection is based on a misreading of the effect of

the Commission's recommendation. Existing law provides an absolute bar

against withdrawal where all parties cannot be perscnally served; the Com-
mission recommends only that the absolute bar be lifted; the condemnor

may s2till object to withdrawal where the parties have not been
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personally served and, where the objection indicates a real problem, the
court may limit or prevent withdrswal of the funds. Below 1s an excerpt
from the Commission's tentative recommendation on this point:

The existing absolute prohibition of withdrawal absent personal
service on all parties should e eliminated. Guite often, "defend-
ants" in eminent dcmain proceedings can easily be shown to have no
compensable interest in the property. The courts can protect the
rights of persons upon vhom it is not possitle to make service by
regquiring a bond or limiting the amount withdrawn in any case where
it appears that the party not served actually has a compensable
interest in the property.

The Department of Transportation is not wholly convinced by this argu-
ment, pointing out that it may not be so easy to determine that & defendant
has no interest, that discretionary power to provide a bond or to 1limit
withdrawal may provide no real protection in some cases, and that there is

ne concrete evidence of the need for this reform.

§ 1255.280. Repayment of amount of excess withdrawal. The Department

of Transportation (Exhibit I--pink--p.19) objects to changes in the provi-
sion relating to repasyment of excess amounts withdrawn. Present lav re-
quires repayment to the condemnor with interest on the excess; the Commis-
sion's recommendation reguires repayment with interest on the excess only to
the extent the excess was obtained on motion of the property owner. The
Commission's recommendation also permits a stay of execution on the repayment
to the plaintiff for 2z period not exceeding a year, interest to accrue
during the stay.

The reason for these recommendations is that the property owner who
withdraws the deposit normally needs the money to aid in relocation; he
should not have to pay interest on amounts in excess of compensation that he
withdrew in reliance on the accuracy of the condemnor's deposit, and he

should be afforded sorme time to raise the repayment money that he has spent
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in reliance on the deposit. The staff acknowledges that the force of this
argument is diminished by the enactment of the relocation assistance act and
that the changes recommended by the Commission are no longer as critical as
they once were.

The basis of the Department of Transportation's opposition is that these
changes enhaunce "the invitation extended to owners to both seek increased
deposits of probable just compensation and to encourage withdrawal." It
should also be noted that the County of San Diego {Exhibit III--green) be-
lieves that the interest recovery provisions "should be made clearer."

One suggestion the staff has to make this section more acceptable is to
provide that, in case of a stay, the court mey require adequate security.
This might take simply the form of allowing the recording of an abstract of
Judgment. The staff would amend subdivision {d) to read:

{a) The court may, in its discretion and with such security
if any as it deems appropriate , grant a party obligated to pay
under this section & stay of execution for any amount to be paid

to a plaintiff. BSuch stay of execution shall not exceed one year
following entry of judgment under this section.

§ 1255.410. Order for vossession prior to judgment. COne of the major

reforms recommended by the Commission is the extension of the right of
immediate possession to all authorized condemnors. The need for this reform
is questioned by the Department of Transportation {Exhibit I~-pink--p.15),
which suggests that the present limitation of immediate possession to rights
of way and reservolr purposes is appropriate since these projects present
unique prohlems of land assemblage.

Other condemnors do not agree with the position of the Department of
Transportation. The Scuthern California (Gas Company (Exhibit XV--pink), for
example, feels a particular need for expansglon of the right of immediate

pogsession. "Such an approach would be of benefit to both condemnor, property
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owners and the generz) wublic. The growing energy shortage has made 'immedi-
ate possession' a necessity. Unnecessary, lengthy litigation should net be
permitted to delay the flow of natural ges to the consuming public." The
County of San Diego (Exhibit TII--green) also belleves that the right of
immediate possession should be expanded.

The Department of Transportation indicates that the maln basis of its

opposition to expansion of immediate possession is not so much that it is

unnecessary, but that the protections for the property owner that accompany
the expansion are unwarranted. The staff believes that the particular
protections for the property owner must be viewed individually and not as

tied to an expansion of the right of immediate possession. The staff believes
that the protections afforded the property owner are desirable whether or not
the right of immediate possession is expanded beyond its present scope.

In this connection, the State Bar Committee (Exhibit IT--yellow--p.3)
recommends that Section 1255.410, authorizing an ex parte order of immediate
possession, be amended to require a showing by the plaintiff of "actual need
as of the effective date of the rejuested order of possession.” The Commise
sion in the past has agreed that "need” should be a factor in authorizing
immediate possession but has determined that the most effective way of
incorporating the factor is to put the condemnor to the test only if the
property owner is able to demonstrate to the court substantial hardship. See
Section 1255.420. Tt should be noted, however, that the Department of Trans-
portation has "strong objections” to this scheme (Exhibit I--pink--pp.19-20).
The departuent indicates that allowing the property cwner to shcw hard-
ship and putting the condemnor to the need test before an unsympathetic

trial Jjudge would make it virtually impossible to plan for possession with
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any agsurance. According to the department, under existing law, there 1s
adequate review of hardship to the property owner in the process of issudance
of a Writ of Assistance for dispossession.

If both property owners and condemncors so desire it, it would be possible
to eliminate the herdship hearing in Section 1255.420 and incorporate & 'need"
test in Section 1255.410. The staff had originally proposed this system, but
the Commission changed it on the basis that an ex parte hearing on need was
no hearing at all, and the property cwner would not thereafter be able to
successfully challenge the initial determination of need. A return to the
ex parte "'need" approach would also require deletion of the provisicn in
Section 1230.050{b} that "The plaintiff is entitled to enforcement of an
order for possession as a matter of right." This would restore the power
of review by the court over issuance of writs of assistance as desired by
the Department of Transportation.

§ 1255.420. Stay of order for hardship. Cne defect the staff sees in

this section i1s that it allows the defendant to move for a hardship stay at
any time up to the actual dey of possession; this will enable & defendant
to cause undue scheduling problems for the condemnor. We suggest that the
defendant be able to take advantage of the hardship stay for a limited time
after service on him of an order for possession. The first sentence of Sec-
tion 1255.420 would then read:

1255.420, Hot later than 30 days after service of an order author-
izing the plaintiff to take possession of property under Sectlon
1255.410, any defendant or occupant of the property may move for relief
from the order If the hardship to him of having possession taken at the

time specified in the order is substantial.

§ 1245.45C. Service of order. The Commission's tentative recommenda-

tion for the time for service of an order for possession deletes the provi-

sion in present law enabling the court, upon a showing of good eause, to
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shorten the time for possession to not less than three days. The reasons
for this recommendation were that (1) the property acqulsition guidelines

in the Govermment Code require 30 days' notice prior to dispossession; (2)
three days 18 an unconscionably short pericd of time in which to make a
person move from his residence or relocate his business; {3) there were no
conceivatle situations in whick the condemnor would recuire such haste for
possession, absent an emergency; and (4) in the event of an emergency, a
public entity could resort to use of its police power. BSee Section 1255.480
(pollce power not affected).

The Department of Transportation {Exhibit I--pink--pp.20-21) would con=-
tinue the court's flexibility to order dispossession on short notice, stating
that the provision is designed to "remedy unnecessary wastage of public funds."
The reason 1s that the lack of ability to provide the contractor with the
necesgsary property could expose taxpayers' funds to substantial wastage
by way of contract claims, particularly in cases where immediate possession
of unoccupied land, or even occupled land, will cause little if any hardship
to the owner. The staff notes, on this peint, that the Commission's recom-
mendation requires 90 days' notice only as to property "lawfully cccupied by
a person dwelling thereon or by a farm or business operation”; in all other
cases, only 30 days' notice is required.

The staff has received some comment from public entities also concern-
ing the definition of record owner in subdivision {a); the public entities
can see little value in the reguirement that the order of possession be
served on all persons having recorded interests in the property, scme of
whom may not be affected by the transfer of possession and some of whom may
not even be parties to the proceeding. Bxisting law defines 'record owner"

as "both the person or persons in whose name the legal title to the fee
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appears by deeds or other instruments duly recorded in the recorder's office
of the county in which the property is located and the person or persons, if
any, in possession of the property under a written and duly recorded lease
or agreement of purchase.” The Commission broadened this definition at its
November 1971 meeting for reasons that the staff cannot now recollect; it

was, however, not in response to a staff recommendation.

§ 1258.280. Limitations upon calling witnesses and testimony by

witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue)
and the County of San Diego (Exhibit III--green--p.5) complain that judges
on occasion permit witnesses to testify even though they have not complied
with & demand for an exchange of valuation data. This is a complaint the
Commission has heard wany times in the past. The proposed legislation makes
clear that the testimony may not be given unless the demand hes been complied
with; there is little the Commission can do to assure that the judge follows
the law. The Commission has made clear, in Section 1258.290, that the judge
who grants relief from the failure to comply with an exchange demand may
impose such terms as & continuance of the trial for @& reasonable pericd of
time to counter the surprise and an award of costs and expenses incurred

to meet the newly revealed evidence.

One suggestion the staff has to cure the problem of the owner testifying,
raised by the County of San Diego, is to add the following sentence to the
first paragraph of the Comment to Section 1258.280:

The sanction for failure to exchange valuation datas applies to all

persons intended to be called as valuation witnesses, including

the owmer of the property. BSee Section 1258.250 and Comment thereto

{persons for whom stetements of valuation data must be exchanged).

§ 1260.210. Burden of proof. Existing law places the burden of proof

on the issue of compensation on the defendant; the Commission Propcses to
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eliminate the burden of proof of compensation. This proposal is criticised
by the Department of Transportation (Fxhitit I--pink--p.11), the County of
San Diego (Exhbit III--green}, the City of San Jose (Exhibit VIII--pink),

and the Department of Water Resources (Exhibit ¥XI--gold). The Department
of Transportation states thet the proposal is "neither practical or legical.™”

The County of San Diego notes that, "In practice, juries do not appear to be

cognizant of the burden. However, we do not wish to add to the real burden

which is faced by s5ll condemnors."

§ 1260.230. Separate assessment of elements of compensation. The

Department of Transportation (Fxhibit I--pink--pp.ll-12) agrees with the
Commission that the several elements of compensation, including goodwill loss,
be separately assessed to assure the property owner gets no double recovery.
The department also recommends that benefits be offset against goodwill loss;
this matter is discussed under Section 1263.L410 (compensation for injury to
regainder}, infra.

§ 1260.250. Compensation for appraisers, referees, commissioners, and

others. The Department of Transportation {Exhibit I--pink--p.12} would
delete this section, stating that it is "useless, unnecessary. and seldom,
if ever, utilized." The staff notes that the court's authority to appoint
persons to aid in making any determination of fact is part of general law
absent this section. The staff agrees that this section can be eliminated.

1263.010. Right to compensation. The Department of Transportation

{Exhibit I--pink--p.l2) believes the Comment to this section is unwarranted.
Although it is not clear from the department's letter which portion of the

Comment is offensive, the staff suspects it is the paragraph reading:
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Likewise, this chapter in no way limits additional amounts that
may be required ty Article I, Section 14, the "just compensation”
clause of the California Constitution. On the other hand, the fact
that the "just compensation” clause may not require payments as great
as thuse provided in this chapter does not limit the compensation
required by this chapter. This chapter is intended to provide rules
o1 compensation for eminent doemein proceedings; whether any of its
provisions apply in inverse condemnation actions is a matter for
court decision. See Section 1230.020 and Comment thereto (law
governing exercise ~f eminent domain power).

The staff believes that the waole Covment, and particularly =he foregoing
paragraph, 1s essentlal to the proper understanding of the structure of the
Eminent Domain lew and its relation to other statutes and the Constitution.
It is & critical statement of legislative intent.

§ 1263.020. Accrual of right to compensation. The change in the

accrual of the right tc compenssation from the date of issuance of summons
to the date of filing the complaint, the City of San Diego believes is valid.
(Exhibit X--green.)

§ 1263.110. Date of valuation fixed by deposit. The Commission's ten-

tative recommendation with respect to the date of valuation is that the date
be the date of commencement of the proceeding {Section 1263.120) unless trial
is not within one year, in which case it is the date of trial (Section
1263.130); however, the plaintiff may make a prejudgment deposit, in which

case the date of valuation is no later than the date of deposit (Section
1263.110). The County of San Diego (Exhibit ITI--green--p.2) finds this scheme
"equitable to toth owner and condemning agency."

The State Bar Committee (Exhibit IT--yellow--p.7) would delete the pro-
vision that date of valuation be the date of commencement of the proceeding
and would make the date of valustion be the date of trial or the date of a
prejudgment deposit, whichever is earlier. The committee believes that an

owner should have his property valued as close as possible to the time that

-
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he actually loses his property. Under this theory, the date of trial most
closely approaches this; where there hag been g deposit, the owner may with-
draw his compensation substitute so the date of the deposit is likewise a
close approxXimation of the ideal.

The staff notes s technical defect in Section 1763.110. Subdivision
{b) removes the effect given a prejudgment deposit in cases where an in-
crease in the amount of the deposit is ordered, but the plaintiff fails to
deposit the increased amount accordingly. Since the plaintiff has a 10-day
grace period to make the deposit, the reference in subdivision (t) to =
30-day absolute period is in error. The staff would amend subdivision {(b)
to read:

{(b) Whether or not the plaintiff has taken possession of

the property or obtained an order for possession, if the court

determines pursuant to Section 1255.030 thet the probable amcount

of compensation exceeds the amount previcusly deposited pursuant

to Article 1 {commencing with Section 1255.01C) of Chapter 6 and

the amount on deposit is not increassed accordingly within 38-daws

frep-the-date-of-the-eenrits-ordey the time allowed under Section

1255.030 , no deposit shall be deemed to have been made for the
purpose of this section.

§¢ 1263.140 and 1263.15C. Date of valuation in rase of new trial.

Both the City of San Diego (Exhibit X--green) and the Departments of Trans-
portation (Exhibits I--pink--pp.12-13) and Water Resources (Exhibit XXI--
gold), object to these provisions to make the date of valuation the date

of the new trial if the new trial is commenced more than a year after the
original trial rather than the date of the original trial as under exist-

ing law. The Department of Transportation states that this provision rewards
the wrongdoer who may have caused error, misconduct, or prejudice and who

has obtained an unfair verdict which though excessive in terms of the

original date of value may not be in terms of the new date of value.
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The Commission's scheme enables the condemnor to preserve the earlier
date of value by depositing the amount of the award. The Department of
Transportation comments that this forces the condemnor to deposit a sum
which the owner can withdraw and which may not be available when the con-
demnor secures the lower verdlct and the condemnee is judgment proof.

In the case of a new trial following a mistrial, the Department of
Transportation finds even more injustice because "the condemnee can cause
a mistrial by his own misconduct if the trial is not going well, and retry
it more than a year after suit is commenced and obtain the fruits of a higher
market." The department would either restore prior law or amend the sections
to foreclose profiteering from one's own wrongdoing.

The staff agrees that there may be cases where there has been wrongdoing
so grievous on the part of one of the parties that the court is warranted in
exercising its discretion to refuse to apply a later date of valuation. The
staff would add to both Section 1263.140 and Section 1263.150 the following
provision:

{c) Notwithstanding any other provision of this section, the

court may select either the date of the original trial or the date

of commencement of the new trial as the date of walustion where,

because of the conduct of the parties in the original trial, the

Justice of the case so requires.

The Comment to this section would indicate that misconduct on the part of
a party might warrant Invocation of this subdivision and that the subdivi-

sion applies to misconduct of a plaintiff as well as of a defendant.

§ 1263.220. Business eguipment. The Commission has tentatively recom-

mended thet equipment designed for business purposes and installed for use on
the property should be deemed a part of the realty for purposes of compensation
if it cannot be remoaved without a substantial loss in value. The Department

of Transportation (Exhitit I--pink--p.7) regards this provision as overly
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broad; the State Bar Committee (Exhibit II--yellow--pp.lU-5) views it as too
restrictive.

The department wourld limit the "business purposes” to which the statute
applies, noting it could be construed to be applicable to furnishings in a
motel or apartment. The staff notes that this was precisely the Commission's
intent in drawing the statute.

The cormittee would substitute “"personal property” for "equipment";
the staff believes that such a substitutior would undermine the attempt to
provide for fixtures by plainly labeling them perscnal property. The Com-
mission's policy in this section was to avoid characterization by use of
property terms. The committee would also substitute "located" for "installed
for use.” The Commission adopted an installation test to assure that only
true fixtures were covered by the section.

§ 1263.240. Improvements mede after service of summons. Subdivision

{c) of this section permits compensation for improvements made after service
of summons where the improvements are authorized by a court order upon a
finding that the hardship of denying the improvement outwelighs the hardship
of permitting the improvement. The court could not make such an order follow-
irg a prejudgment deposit of probable compensation.

The Department of Transportation (Exhibit I--pink--p.l1l) objects to the
subdivision because it contains no criteria .for the bazlancing of hardships
and equities and because it invites the owner to apply for the remedy thereby
creating further burdens on the courts in pretrial matters involving eminent
domzain.

The State Bar Committee (Exhibit II--yellow--pp.5-0} approves of a court

being empovered to permit good faith improvements but objects to remowval of
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the court's power afier a prejudgment deposit 1s mwade. The Commission in-
corporated this provision because, if a deposit is made, funds will be avail-
able to the owner to relocate, and there will not be the hardship of being
stuck with & structure reguiring improvement for a long period of time pend-
ing condemnation.

§ 1263.260. Reroval of improvements pertaining to realty. The County

of San Diego (Exhibit III--green--p.3) states that, where the owner removes
improvements and the condemning agency pays for the removal and relocation,
the property should not be valued as lmproved. The staff quite agrees and
notes that Section 1263.230 {improvements removed, destroyed, or damaged)
s0 provides.

§ 1263.270. Removal of improvements for storage in case of dispute.

This section, allowing the defendant to remove and store improvements pending
determination of the character of the improvements, was designed to alleviate
some of the hardship on the property owner of possible decreases in value or
destruction of the improvements during the course of litigation should the
property owner in the end be stuck with them. The staff suggests that con-
sideration be given to substituting for Section 1263.270 a provision permitting
early determination of the character of improvements. The text of such =
provision is set ocut below:

1260.Q030, Determication of cheracter of irprovements where partiea are
unable t0 agree

1260.030. (a) If there is a dispute between plaintiff and defendant
whether particular improvements are improvements perteining to the reslty,
the defendant may, not later than 30 days prior to the date specified in
an order for possession of the property, move the court for a determina-
tion whether the improvements are improvements pertaining to the realty.

(b) A motion under this section shall be heard not sooner than 10
days and not later than 20 days after service of notice of the motion.
At the hearing, the court may consider any relevant evidence, including
a view of the premises and improvements, in making its determinations.

-27-



Comment.. Section 1260.030 is new; it is designed to enable the
defendant to obtain a prompt resolution of disputes concerning the
character of improvements so that when he is dispossessed he rmay take
appropriate action to remove them or otherwise protect then should
he be responsible for them.

§ 1263.310. Compensation for property itaken. The State Bar Committee

(Exhibit II--yellow--p.2) reccommends amendment of this section to read:

Just compensation shall be awarded for the property taken. The
normgl measure of this compensation is the fair market value of the
property taken.

The committee would insert "just" to make cleazr the philosophy of
Justice to the owner whose property is taken. The Commission originally had
the word "just" in this section but removed it because it was felt to create
constitutional problems. The Constitution regquires "just compensation”;
whether or not this is synonymous with the compensation provided in the
Eminent Domain lav is & matter for court interpretation; the Fminent Domain
law is simply the Legislature's provisicon for "compensation."” See discussion
under Section 1263.01C, supra.

The committee would insert "normal" because there are cases of special
purpcse properties where market value 1s not available as a test. The staffl

disagrees with this analysis. The fair market value of the property is

always the test--what a willing buyer and seller would agree to. In the
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case of special purpose properties, it may not be possible to show what fair
market value is by means of comparable sales, but fair market value can be
shown by other means such as replacement or reproduction cost since that is
the means a willing buyer and seller would use to arrive at a fair price for
the property. See Section 1263.320 and Comment thereto (fair market value).

§ 1263.320. Fair market value. Existing case law defines fair market

value 25 the "highest price" that would be agreed to by a buyer and seller.
The Commission deleted the term "highest" in its recommended statutory
definition because of the potential confusion it can create that the jury
must take the highest opinion of value offered by an expert witness and
because there is only one price the buyer and seller would agree to, not a
range of prices including the "highest."

The State Bar Committee (Exhibit II--yellow--p.T7) would restore the
term "highest' because that is most conformable with the spirit of the just
compensation clause of the Constitution. Also, the fact that a property
owner suffers uncompensated losses justifies the owner recelving the highest
price his property would have brought on the date of value.

§ 1263.330. Changes in property value due to imminence of project.

The City of San Diego (Exhibit X--green) agrees that this section is a valid
clarification. The Department of Transportation (Exhibit I--pink--p.8) like-
wise approves ©but would amend the langnuage to read:
In determining the fair market value of the property taken,

there shall bte disregarded any effect on the value of said property

which is attributable to any of the following: [The remainder of

the section as is.]
The reason for this proposed language c<hange 1s to avoid a mathematical
approach to discounting enhancement and blight.

The Commission has fussed with the language of this section at length.

It omitted the existing phrase "without regard to" {and a similar objection
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would apply to "disregarded") because it i3 ambiguous whether the enhancement
and blight are to be included or excluded. Perhaps an adeguate compromise
rendering is s cross between the Commission's and the Department of Transpor-
tation's proposals:
The fair market value of the properiy taken shall not include
any effect on the value of the property thet is attributabvle to any

of the following: [Remainder of section as is.]

§ 1263.410. Compensation for injury to the remainder. The Commission's

decision to retain the "damage and benefit" scheme despite the attractions of
the "before and after" approach to valuing partisl takings is approved by the
County of San Diego (Exhibit III-~-green--p.2).

The Department of Transportation (Exhibit I--pink--p.8)} objects to in-
cluding any damages awarded for loss of goodwill as compensation against which
benefits cannot be offset. This is a matter the Commission has not previously
considered. The department notes that it is especially important that benefits
be used to offset loss of goodwill if it is claimed in cases where the use
is changed in the after condition; e.g., a mom-and-pop grocery store changed
to a service station site.

The staff's initial reaction to this proposal is favorable, both because
it will enhence the chances of general acceptznce of the goodwill provision
and because the staff at heart favors a "before and after" approach and
believes that, if the property owner is left with a valuable remainder, he
should not also be compensated for other losses to the extent of the added
value. The staff would amend Section 1263.410(b) to read:

(b) Compensetion for injury to the remainder is the amount of

the damage to the remsinder reduced by the amount of the benefit to

the remainder. If the amount of the benefit to the remainder eguals

or exceeds the amount of the damage to the remainder, no compensation

ghall be awarded under this article. If the amount of the benefit to

the remainder exceeds the amount of damage to the remainder, such ex-

cess shall be deducted from the compensation provided in Section

1263.510, if any, but shall not be deducted from the compensation rew

gquired to be awarded for the property taken or from the other compen-
sation required by this chapter.




§ 1263.420. Damage to remainder. The Commission has tentatively

recomzended the repeal of the rule of People v. Symons, 54 Cal.2d 855, 357

F.2d 451, 9 Cal. Rptr. 363 (1960)}(severance dsmages are limited to those
caused by the portion of the project located on the part taken). This
recommendation meets with the approvel of Howard Foulds of Downieville
(Exhibit XIIT--white)and the opposition of the Department of Transportation
(Exhibit I--pink--pp.8-%). The department feels that this will encourage
testimony of damage based on little more than speculation and conjecture. and
will permit the recovery of what are in effect general damages.

The department also opposes allowing damage caused by the "construction
and use of the project” rather than by the "construction” of the project as
provided in existing Section 1248. ‘The staff believes that this is a quibble
over language since case law under Section 1248 clearly permits damages to
be based on the use of the project and the damege 1ts proximity will cause.
If the Copmission adopts the position of the Department of Transportation on
this point, we assume the Cormission will also wish to review Section
1263.430 which permits the condemnor to offset benefits caused by "the con-
struction and use" of the project. Such items as increased traffic might
then not be deemed benefits. See discussion of Section 1263.430 for a letter
to the Commission on this very point.

§ 1263.430. Benefit to remainder. Bekersfield attorney D. Bianco

{Exhibit IX--yellow) writes to ask that the Commission recommend abrogation

of the rule in People v. Giumarra Farms, Inc., 22 Cal. App.3d 98, 99 Cal.

Rptr. 272 (1971} increased treffic a special benefit). Mr. Bianco attached
to his letter copies of briefs in support of his reguest, prepared for

appellate litigation of the Giumarra Farms case, which we have not reproduced.

The gist of his argument appears to be that increased traffic benefits the
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surrounding area generally and is not & special benefit to any particular property

owner, hence should not be chargeable zgainst damages as a special benefit.
Spart from the merits of his srgument, the staff notes that very early

the Commission determined not to become involved in wiat comstituted special

damages and special benefits, indeed, not to even cualify the statutory

language relating to damages and benefits with the word "special.” The

reason for this decision was that the case law was an inconsistent morass,

that the issue is a peculiarly factual cone, and that it is presently in the

process of Jjudicial eveolution; hence it should be left to further case

developrent.

§ 1263.440. Computing damage and benefit to remainder. Present law

requires the assessment of damages and benefits to the remainder in a partial
taking on the assumption that the project is in place and operating at the time
of trizl. Because the project is often not completed at the time of assess-
ment of damages and benefits, the Commission has tentatively recommended that
the damages and benefits be discounted based on any anticipated delay in the
construction of the project. The reason for this recommendation is that the
property owner may be cdompensated in benefits rather than money, and these
benefits should be reduced to their present value.

The Department of Transportation (Fxhibit I--pink--pp.9-10) opposes
this change in the law because it injects in the trial the uncertainties
of precisely when the project will be completed and because discounting the
damages and benefits to present worth will be a cowplex and confusing task.
"The Department considers that this section will invite speculation and create

an added potentially confusing element in the assessment of just compensation.”
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§ 1263.510. 1Ioss of goodwill. The Commission's proposal to compensate

the owner of a business for goodwill loss caused by the condemnation meets
with the approval of Mr. Foulds of Downieville (Exhibit XIII-~white), who
states that this is a long overdue clarification of often a sizeable business
loss. "Proving this in line with your comments should not be too difficult,
where in fact it does exist, without putting the asgency in the position of
raying for a failing business."”

The State Bar Cormittee {Exhibit II--yellow--p.8) would substitute
"going concern value" for "goodwill." The committee states that it is the
going concern value which is lost and therefore should be the measure of
compensation. The reason the Commission selected "goodwill" is that it is
statutorily defined and judicially developed with a limited and understandable
content. The staff does not know precisely what "going concern value” means
or what it may possibly encompsss.

The City of San Jose (Exhibit VIII--pink) opposes the provision for
payment of goodwill loss without supporting reasons. The County of 3San Diego
(Exhibit III--pink--p.3) opposes the provision because 1t duplicates reloca-
tion assistance provisions, because it is not constitutionally compelled, and
because the goodwill is not an interest acquired for public use. The county
als0 notes that the method of valuing goodwill differs from the method of
valuing the property; hence the trier of fact will be "confused" and the
condemnor will be "preJjudiced by admission of improper evidence insofar as
valuation of the subject property.”

The staff notes that the relocation assistance provisions relating to
business loss are quite limited, and goodwill is compensated only to the extent
not covered by the relocation assistance provisions. While the goodwill is

not an interest "acquired for publie use,” 1t is a loss sustained because of



a taking for public use, hence is properly compensable. Finally, the staff
is not overly concerned that the condemnor will be unable to prevent the
trier of fact from becoming confused or the admission of improper evidence.

The Departments of Transportation {Exhibit I--pink--pp.10-11) and Water
Resources (Exhibit XXI--gold) oppose the provision for payment of goodwill
loss beceuse the term is not defined in the section, because the relocation
assistance provisions cover the 1loss or can be ilncreased to cover the laoss,
because goodwlll loss 1s overly speculative, because it gives rise to the
cpportunity for double recovery, and because the goodwill is not really taken.
"The Department regards thils provision for compensating for good will loss as
unsound both in principle, and highly uncertain in measure of proof.”

The staff notes that, under the Commission's proposal, the goodwill loss
is 1limited to that loss 'which cannot reasonably be prevented by a relocation
of the business and by taking those steps and adopting those procedures that
a reasonably prudent person would take and adopt in preserving the goodwill.”

§ 1263.62C. Partially completed improvements; performance of work to

protect public from injury. Section 1263.620 is designed to permit the

property owner to perform limited work om an uncompleted structure in order
to protect persons and other property from injury and to recover in the action
his actual expenses reasonably incurred to perform such necessary work.

The Departments of Transportation (Exhibit I--pink--p.13) and Water
Resources {Exhibit XXI--gold) guestion the need for this section since the
property owner can seek a court order under Section 1263.240(c} to permit
additional improvements.

The need for this section is that many times the improvements made by
the property owner add nothing to the market value of the property and are
not necessary to prevent hardship to the property owner as visualized by
Section 1263.2L0. It fills the gap by permitting recovery of actual expenses
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only in situstions where there is no hardship to the owner, but there is
potential liability to the public.

The State Ber Committee (Exhibit IT--yellow--p.5} would expend the sec-
tion to permit compensation for the cost of improvements made to protect the
subject property from injury. The Commission previously rejected this ap-
proach since it would enable the property owner to construct improvements
with the sole object to preserve the condition of the property so that it
will lock attractive to a jury at the time of trial. The Commission felt
that, for this purpose, a court order under Section 1263.240, as suggested

by the Department of Transportation, should be adequate.
§ 1265.130. fTerminetion of lease in partial taking. The Departments

of Transportaticn(EzhibitI-—pink--p.lj) and Water Rescurces (Exhibit XXI--

gold)} sre concerned that, wiere there is a

partial taking of property subject to a leasehold and the lease is terminated
under this section, the section should make clear that the condemnor "is not
liable for the payment of more than the full fee walue of the property.” The
staff is not precisely certain what the departmenis mean by this. The best

the staff can do is suggest an amendment that clarifies the Commission's intent
in proposing the section:

Upon such terminaticn, compensation for the leasehold interests
shall be determined as if there were a taking of the entire lemsehold.

Under this provision, where the terminated leasehold interest was very valuable,
compensation might well be great, perhaps even greater than the full fee value
of the property taken. This may be the departments' concern.

§ 1265.310. Unexercised options. The County of San Diege {(Exhibit III--

green--p.3) is strongly opposed to this section to compensate unexercised
options; so is the Department of Transportation (Exhibit I--pink--pp.13-14).

The county suggests that the option is not a property "interest,” and that



it is not being "taken" for public use, hence should not be compenszble. This
position is demonstrably false, for an cption has a market value; if it is
destroyed, it should be compensable regardless whether the condemnor plans to
"use" the option.

The department would prefer to see the option holder exercise the option
and take the compensation for the property. The Commission considered this
approach and rejected it since it places the property owner and the option
holder in a difficult position. The property owner is reluctant to litigate
compensation vigorously since he knows that, 1if he recovers any amount over
the option price, the option holder will exercise the option and make an
easy profit. But, if the property owner settles with the condemnor at the
opticn price, the option holder is deprived of the value of his option.

The Commission determined that the only prectical way out of this dilemma is
to have the condemnation action terminate the option and to compensate the

option holder for the value of the option.

The staff believes that the opposition of the public entities to this
preovisior mey be dues in lerge part to a fear that they will be reguired to
pay more than the falr market value of the property--i.e., the full market
value of the property to the cwner plus the added value of the opticn holder's
interest. This is not the case. The condemnor is entitled 4o have the value
of the property determined in the first stage of & two-stage proceeding
(Secticn 1260.220(b)}, the measure of wvalue for the whole property being
the fair market value of the property (Section 1263.310). Thereafter, the
award 1s apportionecd among the parties claiming interests in the property.
Section 1260.220(b). The sta?f proposes tc add a sentence tec this effect

to the Cormment:
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Since the value of the fee owner's interest in the property is
diminished to the extent of the wvalue of the coption holder's
interest, the award for the value of the property must be so
apportioned. See Section 12€C.22C (procedure where there are
divided interests).

§ 1265.410. Contingent future interests. The Departrment of Trans-

portation (Exhibit I--pink--p.1k) believes that this section to compensate
holders of rights of reentry and reversions is unnecessary and that the
subject can be adequately handled by the courts on a case-by-case tasis.
The reason the Commission has proposed this section is that the cases are
not adecuate, denying compensation where compensation is due.

The County of San Diego (Exhibit III--green--p.3) opposes this section
for the same reasons it opposes Section 1265.310 (options). Once agein, the
fact that an interest is future or contingent does not maske 1t any less an
interest in the properiy, and the interest may be of real value. Interests
that are taken or damaged by & condernor in the pursuit of its public project
are entitled to compensation. Perhaps the addition to the Comment of a
sentence such as that proposed for options, above, may be helpful in foster-
ing better understanding of the Commissicn's proposal.

In this connection, the staff calls the Commission's attention to Com-

ment, The Effect of Condemnation Proceedings By Eminent Domein Upon a Possi-

bility of Reverter or Power of Termination, 19 Villanova L. Rev. 137 (1973),

in which the author urges legislation along the lines of the Commission's
recommendation to make these future interests compensable.

§ 1268.010. Payment of judgment. The Departments of Transportation

(Exhibit I--pink--p.22} and Water Rescurces {Exhibit X%I--gold) question the
wisdom of the Commission's proposal to delete the provisicn allowlng certain
condemnors up to one year to pay the condemnation award. The reason for the

Commission's proposal, as stated in the recommendation, is that, “a property
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owner suffers rany hardsaips in the course of the planning and execution of
g public project without the added hardship of a year's delay before he re-
celves payment for his property.”

The departments respend that the wait of one year, with interest accru-
ing at seven percent, is not all that onerocus. Moreover, the deletion of the
delay in payment provislon may have the effect of precluding many worthy and
needed public projects since it is "unlikely that local governments could
reascnably prevall on their electorates %o authorize bond issues high encugh
to cover the worst result that counld possibly ensue from condemnation litiga-
tion which might be necesgsary to acguire the langd.”

§ 1268.140. wWithdrawal of deposit. The State Bar Committee (Exhibit II--

yellow--p.6) recommends that the Comment to this section "be augmented by
adding that this is an alternative procedure where there was no right to an

1

order of possession.” The staff does not really understand the meaning of
this recommendation. Section 1268.410 is the only section providing for with-
drawal of money after judgment, regardless whether the money was deposited
before or after judgment and regardless whether or not there was a right to
an order of possession. The staff suggests that such a statement be added

to the first paragraph of the Comment, rather than the language proposed by

the State Rar Committee, 1f that will be helpful.

§ 1268.160. Repayment of excess withdrawal. Under this section, the

defendant who has overwithdrawn s deposit is not required to pay to the
plaintiff interest on the excess he has held. The staff notes that, under
subdivision (d), the defendent may obtain additional time for repayment via
a stay of execution for up to cne year following entry of judgment of excvess
withdrawal. As with other Jjudgments, interest will accrue during the period

of the stay. We think this should be noted by adding a sentence to the
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Corment. The Comment to Section 1255.280(d), a comparable provision, con-

tains such & sentence.

§ 1268.310. Date interest commences to accrue. The State Bar Committee

(Exhibit II--yellow--p.10) would delete the word "legal" frowm the phrase
“legal interest" in order to allow the property owner interest on the judg-
ment at the prevailing market rate on the grounds that the legal rate of
seven percent does not represent Just compensation at this time.

The staff notes that the legal rate is of constitutional dimension,
Just as 1s the just compensation clause. Also, if the Commission adopts the
State Bar Committee's proposal, how is the market rate to be determined--by
what investments, by what type of institution; will the rate vary as the
market changes from week to week?

§ 1268.320. Date interest ceases to accrue. Under existing law, which

is continued in the Commission's tentative recommendaticn, interest on the
award ceazses to accrue when the full amount of the award has been deposited

by the condemnor. The reason for this rule is that the award is then avail-
able to the property owner to invest and, thus, should no longer draw interest.

The State Far Committee (Exhibit II--yellow--p.9)} would allow interest
to accrue after a deposit in cases where the property owner wishes to contest
the right to take. The reason for this proposal is that withdrawal of the
deposit waives any objections to the right to take so the property owner who
vwishes to raise the issue must leave the money in, possibly for long pericds
of time; the committee feels that at least he should get interest on the
award during this period.

The Commission has considered this subject before, but not precisely this
issue. The Commission has previously determined that the property owner should
not be able fo draw down the award and still appeal the right to take since,
in essence, this would be financing the property owner's attack with the

condemnor's funds.
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§ 1265.330. Offsets against interest. Subdivision (2) of this section

requires the value of possession of the property to be offset sgainst interest
that has accrued on the awarc. In order to facilitate determination of the
value of possession, the staff recommends that the value of possession be
equated with interest. This theory of ecquation is the basis for providing
that interest commences to run from the time cof dispossession. The staff
also believes, however, that, if the value of possession is greater or

lesser than the legal rate of interest, the parties should be given the
opportunity to prove this. Subdivision (a) would then read:

1268.330. If, after tue date that interest begins to acerue,
the defendent:

{a) Continues in actual possession of the property, the value
of such possession shgll be offset against the interest. For the
purpose of this section, the value of possesslon of the property
shall he presumed to be the legal rate of interest on the compensa-
tion awarded. This presumption is cne affecting the burden of proof.

§ 1268.610. Litigation expenses. The County of San Diego (Exhibit III-w

green--p.6) believes that payment of litigation expenses should not be manda-
tory where there is a dismissal due to a partial abandomment or an out of court
settlement. They work 'an inequitable result against the condemning agency.
The courts should be allowed discretion to allow costs and fees as the case
varrants.” The staff notes that the course proposed by the county represents

a change in existing law.

The Departments of Transportation (¥xhibit I--pink--pp.22-23) and Water
Resources (Exnibit XXI--gold) object to the broad definition of 'litigation
expenses" in subdivision (2)}(1). The staff notes that the provision objected
to 1z nearly identical to present Section 125%a(c)(1) and has been in the law
in that form for the past six years.

The departments also oppose imposition of litigation expenses in cases
of dismissal for failure to prosecute. They point out that freguently the

L0



parties waive the Code of Civil Procedure time limits in order to work out
unclear title or other legal or appraisal problems. They telieve that
imposition of expenses as a matter of course in this situation will cause
the property owner to no longer waive the time limits and will tempt him
to "mach game playing for the very purpose of creating a situation where an
inveluntary dismissal for delay in trial . . . so that the substantial
financial awards stemming therefrcm under the Commission's proposal may be
realized."

§ 1268.620. Damages caused by possession. The objections of the

Departments of Transportation (Exhibit I--pink--pp.23-24) and Water Resources
(Exhibit XXI--gold) to this section are basically the same as their objections
to Section 1268.620. The departments object to the "open-ended" liability
that could approach an '"unconscionable" level. "The Commission should have
its staff re-study and specify and limit the 1tems for which the owher be
recompensed under the situation sought to be covered by proposed Sectlon

1268.620."
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The staff notes once agaln that this provision is virtually identical
to existing law. See Section 125%a(d). Moreover, the stalf feels that, if the
proverty owner is to be awarded damages anywhere, 1t shouwld be here where he
has actually been kicked off his property, and then the condemnor abandons,
or the property owner defeats the right to take, or the proceeding is dis-
missed for some other reason. The staff sees no reason to place limitations
on the recovery of any damages adctually suffered by the property owner in
this situation.

§ 1266.710. Court costs. The Commission has proposed to eliminate

Section 1254(k) providing that, if a defendant obtainsg a new trial, he must
bear the cost of the new trial if he is not sucecessful in increasing the
amount originally awarded. The Commission believed that this rule was unduly
harsh and that a defendant should not be required to pay the cost of ob-
taining a proper and error-free trial.

The Department of Transportation (Exhibit I--pink--p.24) cobjects that
the provision serves the proper function of imposing prudence on the property
owner and his attorney in seeking judicial review.

§ 1268.720. Costs on appeal. The Department of Transportation (Exhibit

I--pink--p.24), while recognizing “he trend in the case law to award the
defendant his costs on appeal in all cases, as codified in the Commission's
proposal, believes that the discretion of the court to deny costs should te
preserved. The department believes that particularly in the situation where
the appeal involves oaly a title dispute among defendants should costs be
denied. As 3 more general principle, the department feels that the legislative
branch of govermment should not invade the judicial branch by eliminating the
abllity to apply discretion tc apportion coste of appeal as justice in the

particular case may varrant.
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The gtaff notes that the Commissicon's proposal does vest authority in
the Judicial Council to adopt rules to the contrary of the general provision
that defendant recovers his costs.

Attorney's fees. The Comuission has received repeated requests to

recommend that recovery of attorney's fees by the property owher be permitted
in certain circumstances. The latest among these reguests is from Howard
Foulds of Downieville (Exhibit XIII--white) who states:

I de not find any provision in the recommendations for consideration
of defendants costs wherein the agency is proven to be materially
incorrect in thelr appraisal offer, or the sum deposited as fair
value. I think that the public is entitled to a section similar to
the bill introduced by Senator Berryhill in 1973~-8B 476, which in
its final form as amended applied only to state agencles, and pro-
vided for a 10% leeway.

The Commission previously considered the bill referred to by Mr. Foulds, as

well as the decision of the Supreme Court in Los Angeles v. Ortiz, 6 Cal.3ad

141, 98 cal. Rptr. 454 (1971){(denying recovery of attorney's fees), and
rejected the proposal.

The staff notes that AB 3925 currently before the Legislature provides
for recovery of attorney's fees and other expenses of litigation by the
property owner if the court finds the condemnor's offer was unreasonable.
This bill hes passed the ALssembly and is in the Senzte. It was in relation
to this bill that Assemblyman Warren (then Chairman of the Judiciary Committee)
commented that the Commission has been studying this issue for 20 years and
probably will not have a report for another 20 years.

Civil Code § 1001l. The effect of the Commission's proposed repeal of

Civil Code Section 1001, which authorizes "any person” to exercise the power
of eminent domain, is to remove the condemnation authority of private persons,
such as it may be. This matter has been a continuing scurce of concern for

the 5tete Bar Committee, which again unanimously recommends retention of
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private condemnation (Exhibit II--yellow--p.4). The Bar Committee believes
that private condemnation serves z useful purpose and, in the collective
experience of the committee membership, has not been subjected to abuse.

The sentiment of the State Bar Cormittee is echoed by Oroville attorney
Robert V. Blade {Exhibit XVII--green). Wr. Blade uses the example of land-
locked parcels for which there is no cther means of achieving access and
utility service. He states that, 2t a4 minimum, the right of private persons
to condemn should include "the right to condemn a roadway of proper width and
location for ingress and egress and 1t should include the right to condemn
for use by a public utility for the installation of water, sewer lines, power
and telephone lines with proper safeguards to the properties over which
such easements sre condemned.”

The controlling consideration for the Commission in the past has been
the belief that, because the exercise of eminent domain invelves the forced
taking of private property, the exercise should bte carefully conirolled and
should be permitted only under the auspices of a public entity or guasi-public
entity such as a public utility or nonprofit hospital. For this reason, the
Commission has recommended that, where the project of 2 public entity will
landlock property, the public entity may exercise the power of eminent domain
to acquire sufficient property to supply the landlocked property with access
to a public road or utility service. See Section 1240.350 {substitute condeme
nation to provide utility service or access to public road). Likewise, the
Commission has provided that a property owner who desires a sewer connection
may initiate a sewer constructicn and extension proposal to the relevant local
public entity, which request may not be denied without & public hearing.

See Health & Saf. Code § 4967. Finally, the Commission's proposed clarifying

changes in the condemnation suthority of privately owned public utilities may
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serve to remove some of the concern or reluctance of the ytilities to use

eminent domain to make necessary connections, noted in Mr. Blade's letter.
As to a newspaper account concerning the problem faced by a developer

who seeks a resolution of necessity from the city in conznection with an

improvement act proceeding, see Exhibit XXII {pink).

Code of Civil Procedure § 426.70. The Commission hazs tentatively recoms

mended that, where a public entity has brought @ condemnation action against
the property owner and the property ovwner has a claim for damages against
the publiz entity arising out of the property that is the subject of the
acticn, the property owner need not comply with the claims. filing requirement.
The reason for this recommendation is that property owners have been trapped
out of their causes of action by the relatively short claims filing period,
and the claims filing requirement serves no useful purpose where the public
entity is already involved in litigation over the property.

The County of San Diego (Exhibit III--green--p.4) objects to relaxation
of the claims filing requirement because it "would generate specious litiga-
tion." Moreover, the county states, the property owner who has a cause of
action can file his claim promptly and commence suit--he need not wait for
the eminent domain proceeding.

Code of Civil Procedure § 10365. Mr. Howard Foulds of Downieville

(Exhibit XIII--white) would amend this section relating to award of litigation
expenses in inverse condemnation proceedings to make clear that the expenses
include all expenses incurred in preparation therefor. The Commission

has determined not to deal with inverse condemnation matters in this
recommrendation; this section is involved only because it must be renumbered

as part of the repeal of old Title 7 (eminent domain); otherwise, it is

untouched.
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Evidence Code § 813, The Comnission hss proposed to expand the pro-

vision permitting the owner to testify ss to the value of his property to
include an officer or employee designated by 2 corporation who is knowledgeable
as to the character and use of the property owned by the corporation.

The County of San Diego {Exhibit IIT--green--p.6) objects to permitting
g representative of a corporate defendant who 1s not otherwise qualified as
an expert to give his opinion of value. The reason cited is the "potential
for abuse"; the county notes that it is opposed to adoption of any provision
allowing testimony by a lay witness and suggests that the reasons for per-
mitting the ovwner be examined and codified &s conditions precedent.

The reason for permitting the owner to testify is to permit the litiga-
tion of the small residential or business property case where hirirg an
appraiser would simply be uneconomical. The Commission felt that it was
important to give the right to express an opinlon to corporate defendants as
well as individual defendsnts, but 10 prevent abuse the corporate spokes-
man should be 1limited to one who is knowledgeable as te the property much
as the individual residence owner would be.

Evidence Code § 816. The County of San Diego (Exhibit ITI--green--p.6)

opposes the Commission's proposal to amend Section 816 to permit an expert
wide discreticn in selecting comparable sales. The county states that the
comparable sales provision is already liberslly construed by the courts and
broad latitude is permitted, resulting in "a plethora of sales with their
adjustments cavsing confusion of the valuation issues In the minds of triers

of fact."
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Health & Safety Code § 1427. The California Hospital Association sup-

ports the Commission's tentative recommendation to expand the condemnation
authority of nonprofit hospitals.

Public Utilities Code § 613. The Commission has attempted to clarify

the condemnation authority of various public utilities. The Southern Cali-
fornia Gas Company (Exhibit XV--pink) notes that the condemnation authority
of a gas company for undersround storage of natural gas, however, is not
clear. The staff believes that such storage would necessarily be incidental
to the other functions of the gas company and that express language to that
effect is not essential. Should the Commission decide to add the express
language, Publiec Utilities Code Section 221, as indicated in the letter on
page 2, would be the appropriate place to 4o so.

Public Utilities Code § 622. The Public Utilities Commission {Exhibit

XX--white) writes that the Commission nas changed existing law by limiting
condernation for terminal facilities to "highway carriers” and "water
carriers"” whereas there are two other types of common carriers that presently
have this condemnation suthority--"petroleum irregular route carriers” and
"cement carriers.”

We believe that the Public Utilities Commission comment is based on a
misunderstanding of existing law. ZFxisting Code of Civil Procedure Section
1238(22} declares as a public use condemnaticn for terminal facilities by

any common carrier operating between fixed termini or over a regular route.

The primary distinction between the petroleum irregular route carriers snd
the cement carriers and all the other lani-based common carriers is that

the other carriers operate between fixed termini or over a regular route.



Hence, the petroleum and cement carriers are not presently authorized to
cendemn for terminal facilities aund in fact need no such authority since

they have no regular terminals.

Ve have written to the Fublic Utilities Commission concerning this

matter.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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Memorandum T4-38 BEXHIBIT 1

STATE OF CALIFORNIA—SUSINESS AND TRANSPORTATION AGENCY RONALD SEAGAN, Gorersor
w RECTRCS " - e - o ]
DWTMBQT OF TRANSPORTATION
u@yu.nnnsmni
389 ‘PINE STREET
SAN FRANCISCO 94104 '

July 1, 1974

California Law Revision Commission
School of Law

Stanford University .
Stanford, California 94305

Re: Tentatlve Recommendation relﬁt ng to Condemnation
Law and Procedure, January 197

Gentlemen:

The State Department of Transportation is greatly interested
in and c¢oncerned with the above proposals made by the
Commission. During the past five or more years while the
Commission has been engaged in studies in 8 fleld the
Department has provided representatives Irom its legal
division to provide advice and assistance to the Commiasion.
Many of the following comments synthesize comments of those
representatives made verbally at those past proceedings of
the Commlssion. The Department apprsciates the opportunity
made available to 1t to assist the Commission in its atudy
proceedings and to give ongoing advice to it as to the
Department's position on various alternative proposals
which were discussed as well as this opportunity to

comment in writing relative to the Commission's tentative
recoumendation which has resulted from the study process.
Tho;elgummants on the above tentative recommsndation are

as fellows:

THE RIGHT T0 TAKE

The Commission has determined that the statutes granting
condemnation authority to State agencles should be
restricted to those agencies now actually engaged in the.
‘property acquisition function. As of July 1, 1973, the
former Department of Aeronautics became a part of the
newly-created Department of Transportation pursuant to
Stats, 1972, Chep. 1253, which, among other things, con-
solidated in one department the activities of the former
Dep:?tment of Aeronautics and the Department of Public
Works,



California lLaw Revision Commission
Juiy 1, 1974 )
Page Two

Please note that where the word "Department" appears in
the State Aeronautics Act {Public Utilities Code Section
21001 et seq.), that term now means “"the Department of
Transportation.” See Public Utilities Code Section
21007, as amended by Stats., 1972, Chap. 1253, Section 18.

The Legal Division of the Department of Transportation
has now taken over all legal work for the Department's
aeronautics functions and provides legal counsel tbe the
California Aeronautics Board. ‘

Consistent with the Commission's determination that the
Department of Transportation should continue to be
authorized by statute to condemn for its purposes (see
tentative recommendation -- "The Eminent Domain Law,"

p. 29), 1t is recommended that the ppoposed legislation
be amended to continue the authority of the Depariment
of Transportation to condemn for aeronautics purposes.
It 18 also recommended that the California Aeronautics
Board be given the guthority to adopt resclutions of
necésgity. This will correct the deficlency in existing
lavw noted in the attachment to Study 36.65, Nemorandum
?1-45, entitled “The Power to Condemn for Ailrports and
Related Pacilities,"” where your staff observed at page 2:

"Phe only remarkable feature of the
department’s power of condemnation
eppears to be the lack of any conclu-
sive resolution of necessity
applicable to 1ts takings."

Specifically, we recommend {he following changes to the
Commigsion's proposed code secticns and comments:

1. Amend subdivision gd% of proposed Code of Civil Pro-
cedure Section 1245.210 as follows:

(d) In the case of a taking by the Department
of Transportation (other than a taking pursuant to
Section 30100 of the Streets and Highways Code or

urauant to Section 21633 of the Public Utilities
Eﬁaei, the Calilorn.a Highway Commission.

2, Add subdivision (h)} to propcsed Code of Civil Pro-
cedure Section 1245,210 as follows:

(h) In the case of a taking by the Department
of Transportation pursuant to Section 21633 of the
Publéc Utilities Code, the California Aeronautice
Board.
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3,

5.

Add the following to the "“Comment" to proposed
Section 1245.210:

Subdivision {h}). Takings for state aercnautics
purposes are accompllshed on bkehalf and in the name
of the gtate by the Department of Transportation.
PUBLIC UTILITIES CODE § 21633. '

Amend proposed Public Utilities Code Section 21633
by eliminating the strike-through of the word “condem-
nation" in the second line thereof.

Amend the "Comment™ to Public Utilities Code Section
21633 a8 follows:

Comment. B8ection 21633 as amended continues
the authorily of the Department of Aerenausies
Transportation to acquire property for airport
purposes. bui deletes the authority of the depari-
nent {0 exeraoise $he power of eminment demain.
Aegquisitions by emineat demain are assompiished
ander the Froperty Acquisition Law threough the
Public Works Beard. Ses GOVE, CODE £§ 15863-15865.
The reference to Section 21653,which is substituted
for the deleted portion of Section 21633, continues
the authority of the department to acquire property
{ether than-by eminent domain) for the elimination
of airport hazards.

Amend the "Comment” to the repealer of Public
Utilities Code Section 21635 as follows:

Comment. Section 21635 ie not continued, The
Department of Aeronautios may not dJondemn prepersy
in the name of the siase. See Comment io Beetion 21633+
The rules governing the conduct of eminent domaln pro-
ceedings generally are prescribed in the Eminent Domain
Law, See CODE CIV, PROC, § 1230,020 {law governing)
exercise of eminent domain power). Partlcular aspects
of Section 21635 are dealt with in the sections of the
Code of Civil Procedure indicated below.

Section 21635 New Provisions
Entry for survey and examination et seq.
More necessary use requirement 1240,610 et seq.

Right of common use 1240,510 et seg.
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7. Amend subsection (1% of the Comment to proposed
Government Code Sectlon 15855 as follows:

(1) The Department of Transportation. See
STS. & HWYS, CODE §§ 102 (state highway) and 30100
gtoll bridges), and Public Utilities Code Section
1633 Laeronaufics DUrpOBes ).

8. Amend the "Comment” to Public Utilities Code Section
21653, third paragraph, page 350 of the tentative
recommendation -- "The Eminent Domain Law,” by
referring to the "Department of Transportation"
instead of the "Department of Aeronautics.™

9. Amend the "Comment" to Code of Civil Procedure
Section 1245.210, subdivision gcg by edding the
words "asronautics purposes,” following the words
"toll bridges,” in the second line thereof.

Article 3. Future Use

In order to preserve the abllity of the Department to
acquire property for future use in order to relieve
personal hardship which may be caused by planning or
other preliminery activities of the Department, we bdelieve
;ﬁ: ful%pning provision should be added to Article 3,

ure Use:

"Notwithstanding any other prowision
of this Article a public entity may
acquire property for future use by any
means (including eminent domain)
expressly consented to by the owner.™

Although the basic concept expressed in Article 3 is
gound, we believe that certain safeguards should be
included in this proposed article in order to protect
against an irrational court decision that may Jjeopardize
the timing of a project. We believe that the addition

of a provision that proof that the project for which the
property is belng acquired has been budgeted by the con-
demnor raises a conclusive presumption that the acquiasition
is not for a future use will create an adequate safeguard.,
The following proposed addition to Article 3 is submitted
accordingly:

"Notwithstanding any other provision

of this Article, where the condemnor
proves that funds have been budgeted

by it for construction of the project
for which the property is being acquired,
such proof shall create a conclusive pre-
sumption that the acguisition is not for
a future use.”
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Footnote 53 (p. 108) of the Commiseion's tentative
recommendation makes it clear that the seven-year period
set forth in proposed Section 12U40.220 1s based on the
period provided in the Federal Ald Highway Act of 1968
within which actual construction must commence on right
of way purchased with Federal funds, This period was
extended to ten years by the Federal Ald Highway Act of
1973. A ten-year period is more realistic under current
conditions and the Department suggests that the pericd
of ten years be subgtituted for the seven-year period in
proposed Section 1240,220.

Article 5, Excess Condemmation

Proposed Article 5 (Excees Condemnation) introduces &
new concept in condemnation proceedings., Section 1240,.410
allows the condemnee to defeat the condemnation of a
“"remnant” upon proving that the condemnor has a sound
means to prevent the property from becoming a remnant.

Although this provision may appear to be relatively
insignificant, it will undoubtedly lesd to exténsive 1iti-
gation in those few cases where excess condemnation is :
proposed by the condemnor without the concurrence of the
condemnee, The test provided by the proposed statute
creates a virtual labyrinth of speculative inquiry regaerd-
ing feaslbility of a particular plan of mitigation. In
order to determine feaslibility of any such plan, it will
be necessary to first determine damages that would other-
wise occur if the remnant were not acquired., Any such
inguiry will undoubtedly add several days of trial tine

to an already overburdened judiclal system. The Depart-
ment believes that the extent of Judicial inquiry should
be limited to the question of whether the remnant is of
"little market value.," Purthermore, it is our recommenda-
tion that the presumption created by proposed Section
1240.420 should be a presumption affecting the burden of
proof. Such a provision should discourage spurious

issues from being raised by the condemnee yet allow full
adjudication where a truly meritorious case exiats,

Section 1240,510 "Property Appropriated To Public Use"
‘*EE‘EEEen‘Fbr Compatible Public Use’ !

Section 1240,530 "Tirmd'aha“ﬂunaiggoﬁs oF Joint vse”

SEE%IEE’IEHUT%3U"HIgEf“bT Prior User To Joint Use”

These proposed sections by the California Law Revision
Commigsion may have great effect not only on highway
rights of way but alsc on other State lands and rights
of way such as tidelands snd other publicly owned lands
urnider the jurisdiction of the State Land Commigsion,
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park lands, etc, The prior Code of Civil Procedure
sections dealing with this subject were hardly models of
clarity. As a result, a rather complex scheme of special
statutory provisions and master agreements between various
public users grew up to handle problems of joint use and
related problems, such as removal when one use is expanded,
equitable spreading of maintenance costs, etc., Specifi-
cally, State highways are covered by Sections 660-670 of
the Streets and Highways Code which provide for permit
provisions for encroachments by other users in State
highways. These permits contained provieions for reloca-
tion of utilities, railroads, electric power, gas and
water facilitles so placed. In most cases the permit
will not be issued where there is an inconsistency with
elither the present or future use of the highway or the
safe use thereof by the public. The Commission's pro-
posal has "clarified” the former law and specifically
provides that matters of consistency and adjustment of
terms and conditiona of Jjoint use are to be left to the
courts. It seems to the Department that this cannot help
but have an effect on prior statutory and contractual
arrangements concerning these matters. Further, the
criterlia which the Judiclary i1s to apply in determining
these complex metters are not specified. It must be
recognized that a right of way, where joint use issues
may arise, may extend through several judicial Jjurisdic-
tione. The criteria applied by one court may not be
followed by another, Specifically in the area of future
use, most large utilities and public entities, in the
interest of Judiciousz and economic future planning,
acquire sufficient right of way to provide for future
needs, even though at the time of actual acquisition it
could be argued that the time and place of the actual
application of such right of way to the public use is at
best uncertain and at worat speculative., For many years
it has been the aound policy of the Celifornlia Highway.
Commission to acquire sufficient rights of way on free-
way projects {generally located in the area of a center
divider strip) to provide for addition of an additional
lane in each direction when and if the need arises, No
criteria for handling such a situation is set forth in
the Commission's proposed statutory provisions as to
consistent public use either as to whether a use claiming
coneistency should be allowed to utilize such area of
right of way or, if so, as to which entity must pay the
considerable coat of releocation in the event the future
need lying behind the original acquisition materializes.
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Legal representatives who attended the Commission's atudy
on these proposed sections noted the lack of demonstra-
tion of any problems arising under the present statutes
governing this area and the lack of input from many of
the entities which will be affected by the Commimsion's
proposal. For thia reason the Department reserves its
privilege of further comment on these proposals after
such input is hopefully engendered by way of comments to
thease tentative recommendations or during the actual
legislative process necessary to enact such provisions
into final statutory form.

COMPENSATION -

[including Procedures for Determining
Compensation]

Compensation:
Section 1263.220 "Business Equipment"

The Department objects to the language of this section

in its present form. The term "business purposes"”" is
vague and obviocusly broader than "equipment designed for
manufacturing or industrial purposes™ contained in the
present Section 1248(d). The Department foresees a major
difricult; in interpretation of what constitutes "businesa
purposes, Obviously the term 1s intended to cover com-
merclal enterprises generally; however, any equipment used
in a husiness, of whatever nature, could arguably be equip-
ment designed for business purposes, Thus, the owner or
operator of a motel or furnished apartment could be con-
8idered in a business and therefore could contend that

his furnishings in the motel or apartment are sc unique
and have such a special in-place value as to be worthless
elsewhere, The Department feels that this would unrea-
sonably expand the husiness equipment concept and subject
public entities to claims under a "constructive annexation"
doctrine which has been urged upon but refuted by the
courts, Hence, some further clarification of "busineas
purposes” to avoid open-end liability would seem to be
called for. In addition, since actual direct losses of
personalty incurred as a result of moving or discontinu-
ing any business operation are already compensable under
Government Code Section 7262, there would appear to be no
need to compensate for any and all "business purposes”
equipment as the language of the section in 1ts proposed

- form appears to envision,
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Section 1263.330 "Changes In Property Value Due To Imminence
93 4 gﬁe P?ojecfg —

The Department considers that the rationale of this
section 18 basically sound and that uniform treatment of
increases or decreases in value attributable to a pending
public improvement would appear to be desirable, within
the limita of the Woolstenhulwe declaion, However, the
Department considers that use of the language "any increase
or decrease in value" 13 objectionable in that it may
sanction a purely mathematical analysis of alleged benefi-
cial or detrimental effecte on property values., Thus, an
appralser in considering sales in a so-called blighted
area may simply adjust mathematically for the sales uaing
an arbitrary percentage such as 20 or 25 per cent and
carry through his valuation of the subject property
accordingly. To avoid any such mathemstical approach,

the Department suggests that the language of the section
be amended as follows:

"In determining the fair market value of
the property taken, there shall be
disregarded any effect on the value of
said property which is attributable to
any of the following:" ([Continue with
the language as presently proposed; that
is, subitems a, b and c,.]

Section 1263.410

The Department objects to including any damages awarded
for loss of goodwill as compensation againat which benefits
cannot be offset, (See comment to proposed Section 1260.230.)

Section 1263.420 “"Damage To Remainder"

This proposed section in abrogating the Symons rule will,
of course, expand the public entitles!li y for
severance damage, The Department feels that without some
clarification or limitation on damages emanating from that
portion of the project off the part tsken, the section 1is
too broad. It will allow an open-end consideration of so-
called proximity damage -- 1.e,, nulsance factors such as
noise, dust, dirt, emoke and fumes, whether generated on
or off the part taken. The impact of such factors on the
remalning property could, under the Commission's proposal,
be much less or, at least, the same as that on the general
public, In highway taking cases, the landowners could try
to prove proximity damages for alleged detriment hundreds
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of feet, or even hundreds of yards, away from the part
taken. This, the Department feels, will encourage testi-
mony of damage based on little more than aspeculation and
conjecture,

The Department also cpposes an allowance of damages based
on the use by the public of the improvement. Existing
Section 1248, subsection 2, of courge provides for

damages accruing by reason of the smeverance and the con-
struction of the public improvement in the manner proposed.
Injurious effect caused by the public's use of an impgeve-
ment -- 1,e., such as a highway -- are shared by property
owners in general whether or not a part of their property
is taken and are not really special to an owner. It is
recognized that the Court of Appeals in the Volunteers of
Americe case (21 C,A,3d, 1l1) expressed strong policy
reasons for allowing recovery of proximity damages "if
established by proper proof. The Court did not elaborate
on what would constitute proper proof. Proximity damage
from sources off the part taken and considering the use
of the faclility will be an invitation to imaginative
appraisers and property owners to claim high or large
severance damages without a basis in fact or experience.
If proximity damages are to be broadened, there should be
some physical or geographic limitation to prevent open-
ended speculation clrcumgcribed only by the length and
breadth of a project.

Section 1263.440 "Computing Damage And Benefit To Remainder”

The Department opposes adoption of this section. To many
Judges and triers of fact assessment of Jjust compensation
using the present three or four step process is involved
encugh, This provision is certain to introduce additional
complexities, if not confusion, into the agssesament of
damages and benefiig., If the time lapse in construction

is t0 be considered, the sppraiser must estimate the perlod
of delay, which may be little more than guesswork, and then
discount the future damages to present worth., A similear
frocedure would apply to the assessment of special benefits.
It is more than likely that this phase of the valuation
testimony will be difficult for the trier of fact to follow.

The Department opposes the section for the additional rea-
son that the issue of when the public improvement will in
fact be constructed would be injected into the case. The
timing of construction of any public improvement depends on
such variables as availabllity of funds, priority of the



Californlia Law Revielon Commission
July 1, 1974 o
Page Ten

project in relation to other public improvements, and
other matters as to which a testifying engineer,
acqulsition agent or certainly an appralser could glve
no more than a guesa. Further, in this area the engineer
or acquislition agent could not bind the condemning
authority or legislative body, so that if the public
improvement is not built at the eatimated time the
agency could be subject to additional claims for demages.
The Department considers that this section will invite
speculation and create an added potentially confusing
element in the assessment of just compensation. The
concept of the "instant public improvement" is easily
understood, has been Judicially approved in numerous
cases, and works a substantial Justice to both sides,
The Department considers that it should be retained,

Section 1263.510 "Loss Of (lood Will"

The Department is opposed to an allowance of good will
damages as envisioned by this section for a number of
reasons, PFirstly, there is no definition of good will

in the section, although the comment indicates that the
definition in Business and Professions Code Section 14100
is presumably to be used. The Department considers that
compensation for business losses already allowed under
Government Code Section ¥262 is adequate or, if not, it
can be increased. Section 7262 provides a concrete
measure of assessment -- i.e., based on net earnings
during a period of time preceding the taxable year in
which the business is relocated from the property “or
during such other period as the public entity determines
to be more equitable for establishing such earnings.”

The proposed section, however, would provide for a loss

of good will based on future losses which, it is submitted,
will be very difficult to azsess at the time of trial.

The appraiser will have to estimate a diminution of future
net profits. This will oppn wide the door to speculation.
The estimated loss may well be based on increased cost

and expenses of mailntalning the good will of a dbusiness
snd these are the very expenditures which are theoretically
t0 be made in mitigation of the loms of good will, Thus,
the opportunity for double recovery, desplite the limita-
tlons in the statute, is great.

The Department feels that this gection is further objec-
tionable in that good wili, as commonly understood and
defined, is not really taken in acquieitions by eminent
domsin. To the extent that good wlll comprises the skills,
talents, experience and reputation of those engaged in a
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business, the public agency does not take or interfere

wlth these elements of a businesa enterprise. The agency
extracts no covenant not to compete in connection with

the taking. In addition, good will is not indilspenalbly

an attribute of the location of a business. Continuation of
good will, or future patronage, depends on a varlety of
nonphysical factors in additlion to the personal factors men-
ticned above. Thus, continuance of good will will hinge on
market demands, competition, quality control of the service
or product offered and general economic conditions. The
pepartment submits that the foregoing factors will be
difficult for an appraiser, 1f not impossible, to segregate
from the alleged loss caused by the agency's taking or the
inJurious effect of the taking on the remainder. The
result will be that the condemnation award will inevitably
reflect some noncondemnation elements, and the danger of
doudble compensation is enhanced. The Department regards
this provision for compensating for good will loses as
unsound bhoth in principle, and highly uncertalin in measure
of proot.

Section 1263.240 "Improvements Made After Service of Summons"

The Department regards Subsection (¢) as objectionable in
that it conteins no criteria for the balancing of hardships
and equities which the Court must undertake  in applying

gsaid section. It is aliso an invitation for owners with
resources to apply for thls remedy and it will create further
burdens on the Courts ln pretrial matters involving eminent
domain,

Procedures for Determinling Compensation

Section 1260.210 "Order of Proof and Argument; Burden of Proof”

A the comment states thls subsection changes prior law. The
out-of-state cases reiied on by the Commission represent a
minority view in the U. 8. 1In view of the BAJI instruction
recently modified, 1t would appear that this proposal: is .

8 great departure from present procedural law, which now
places the burden of persuasion on value and damages on the
owner and special benefits on the condemnor. Present law

is & practical solution. Thecoommission's proposal 1g neither
practical nor logical.

Section 1260.230. "Separate Assessment of Elements and Compensation”

While continuing the separate assessment concept of CCP 1248,
the Commisslon adds the element of good will. This should
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be separately assessed 1f it is to be allowed to make sure
it 1s identified and to prevent double recovery if the
owner claime a loss under Government Code 7260 (relocation ‘
assistance). However, in partial take cases benefits should
be used to offset loss of good will if 1t 18 claimed,
eapecially where the use 1ls changed in the after condition,
e.£., a mom-and-pop grocery store changed to a service
station site.

Page 16
Section 1260.250 “COmpensafion for Appralsere, etc."

Present CCP Section 1266.2 is useless, unneceasary and
seldom, 1f ever, utilized. Therefore, the Department would
make the same observations as to proposed Section 1260.250.
The owner can retain his own appralser, or, if he desires,
testify on his own behalf. The ssme right to teatify is
extended to corporate owner employvees by & change of the
Evidence Code,

Section 1263.010 "Right to Compensation"

The Department has no obvjection to the statute as drafted.
However, the Department feele that the comment under the
statute unduly obfuscates the salutary general princliple
atated in the proposed statute. It seems to the Department
that the principle is eimple and the courts should be left
to their determination of how it should be applied in all
of the myriad situations which may or may not confront the
courts in future cases. The attempt by the Commission in
its comment o direct the courts in this regard merely
creates unnecessary ambiguity, falls to achleve the
objective and constitutes an unnecessary, and slightly
presumptuous, interference with the Judicial process of
solving such probleme on a case-by-case basis,

Page 17
Section 1263.140 "New Trial"

For all practical purposes this section establishes the
trial date of the new triel as the date of value, slnce

it would be very unusual to try a case within a year after
the granting of a new trial by the trial court, and impos-
sible after appellate reversal. Therefore, unless plaintiff
deposits the amount of the Jjudgment or probable Just
compensation, he is faced with & new date of value. This
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section rewards the wrongdoer who may have caused error,
misconduct or prejudice and who has cbtailned an unfalr
verdict which though excessive in terms of the original date of
value may not be in terms of the new date of value. See
People v. Murata, The section forces the condemnor to
depogit a sum which the owner can withdraw and which may not
be available when the condemnor secures the lower verdict and
the condemnee is judgment proof. This seems especially
unfalr to condemncrs who do not need immediate possession of
the property. Prior law under Murata hazs worked well and
preserves for the condemnor his right to move for a new trial
when the verict is unjust and his right %o appeal when there
is error. 1In a rising market, the condemnor would not have
these rights under this section unless he made a deposit
which could be dissipated by the owner.

Section 1263.150 ‘"Mistrial”

This aection permits more injustice than the previous section.

Here, the condemnee can. cause & miptrizl by his own misconduct
if the trial 1s not going well, and retry it more than a year
after suit is commenced and obtain the frults of a higher

market. 7The section should be deleted 1n favor of prior law,
griamended to foreclose profiteering from one's own wrong-
oing.

Section 1263.620 "Work on Partially Completed Improvements"

Allows owner to protect other persons or property and to
charge his expenses relating to an uncompleted improvement
halted by service of summons to the condemnor., It would seem
that if no emergency were involved he should at least obtaln
a court order as 1s required by Section 1263.240(c).

Section 1265,130 "Termination of Lease in Partial Teking"

This section should he amended toc make clear that the condemnor
is not lisble f'or the payment of more than the full fee value
of the property.

Section 1265.310 "Unexcercised Options"

This sectlion is vague and unclear., It seems to hold that the
unexercised option i8 terminated when the property 1s taken
but 1s valued as of the time of filing the complaint. ~This
may conflict with other sections whlich fix the date of
valuation of the property as the date of deposit or the date
of a new or retrial. It does not seem that this section is
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really necessary. The provislon as to termination of the

. option upon filing of the complaint appears to be an
artificlal and contrived device for the purposze of providing
& compensable right in the property by unnecessarily destroy-
ing the option on an arblitrary date. Under present law, an
option holder has the right to protect himself after filing
of an eminent domain proceeding by exercising the option if
he determines that he can get more for the property than

the option price. Present law does not provide an artificial,
contrived "destruction" of the option right for the purpose
creating a compensable interest in property. The Department
geeg no reascn to change prior law as establisghed 1in East
Bay Municlpal Utillty Dist. v. Kieffer.

Page 19
Section 1265.410 "Contingent Puture Interests"

This 18 a cumbersome section, There seems to be little need
for this section. The subject matter therein could de
adequately handled by the development of the common low on
& case-by-case basis,
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CONDEMNATION PROCEDURE

Possesslon and Deposits of Probable Just Compensation

The Department and other commentators on the Commission's
propoaals relating to deposit and withdrawal of probable
compensation and possgession prior to entry of judgment
have 1n the past strongly questioned the need for any
change whatsoever in the current law applicable thereto,
The Depariment has not had called to its attention any
shortecomings in the preaent law, except that certaln
entitles not presently having the power of immediate
possession have axpressed interest 1ln obtaining it. The
present restriction of the right to iImmedimte possession
in Section 14 of Article I of the California Constitution
to any right of way or lands to be used for reservoir
purposes 1s based on a sound recognition of the unique
problems of land assemblage for such projects, It is
suggested that the same problems to the same extent have
not proven extremely troublesome in dealing with other
types of land acquisition for public use. Where problems
have arisen, 1t 1s less chargeable to the Constitutional
restriction of the right of immedliate possession than to
administrative lack of provision of sufficient lead time
in which to acquire necessary parcels.

In any event, the Department's question as to the need for

an expansion of the right of immediste possession stems

not so much from ocutright opposition to such expanslon,

per ge, than from the extreme difficultles presented by

the remainder of the Commission's proposal which 1t apparently
feels necesaary to make such expansion palliative to property
owners! interests. Conceptually, the Commlssion has stated
this concession as follows on page 55 of 1its tentative
recommendationt

"From the property owner's point of
view, if reasonable notice is given
before dispossession and if prompt
recelipt of the probable cbmpensation
for the property 1s assured, posses-
gion prior to Judgment frequently
will be advantageous."

The Department feels 1t is utoplan to belleve that Just
"compensation can be apsured under the Jjudicial system
short of a full trial on the lssue, Therefore the
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Conmission's proposed liberalization of the information
given to the owner supporting the agency's deposit of
probable jJust compensation {(Section 1255.010{b) and
1255.020) as well as its "open~ended" invitation to
condemnees to challenge the sufficiency of the deposit
as amounting to just compensation (Sectlon 1255.030) and
the relaxations of former restrictions on the withdrawal
of the deposit of probable Just compensation which were
provided to protect public funds (Sections 1255,210 through
- 1255,280) simply will fall short of accomplishing the
utoplan end intended that probable Just compensation will
equate to the final result reached after a trial of that
issus in the courts, Rather, the results of these changes,
in the Department's opinion, will result 1ln an increased
load of litigation for the court system, a non-productive
wastage of public funds in the administrative processing
necesslitated tc process deposite of Just compensation
where the condemnor desires to take immediate possession
of' the property, and the loss of publie funds due to the
lack of zdequate safeguards for the return of withdrawn
deposits, increased beyond the final result of juat compensa-
tion as reached in the courts, It is the Department's
position that if the right of immediate possession is
expanded to other takings than right of way and reservoir
takings, such expansion alone will create difficult problems
of court administration as well as the magnification of
problems dealing with administrative processing of sush
ordera of possesslon and with the problem of recovery of
deposits artificlally increased beyond the levels of Just
compensation ultimately determined in the eminent domain
litigation, Therefore, the Department feels that if the
right of immediate possession 1s to be expanded, current
procedures concerning deposit of probable just compensation
to secure such orders and to proteect public funde deposited
to secure such orders must be retained, at least until the
impact of such expanslon of the right to other takings can
be assessed. In this regard the Department respectfully
calls the attention of the Commisslion to correspondence
sent to them by Richard Barry, Court Commissioner for
the Superior Courts in Los Angeles -County, dated November 24,
1970, wherein Mr, Barry urged the Commission as follows:
", . .do not recommend legimlation that will burden the
courts, . . ." The comblnation of the provisions of
proposed Sections 1255.01C through 1255,030 willl assuredly
result in an increased burden on the courts., Proposed
Section 1255.010(b) requires that before a deposit is
made the condemnor muat have a qualifled expert prepare
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a statement of valuation dats comporting to that required
by Section 1258,260. The data reqguired by Section

1258.260 was a 1ist of data originally compiled to be
appropriate for excgggﬁe by the parties to an eminent
domain action 20 days before trial, Perhaps nowhere else
does the utoplan approach lying behind the statutory scheme
adopted by the Commlssion appear &s clearly as hers, Since
most condemnors apply for orders of immedlate poasession

on or about the date of flling of the action in eminent
domain, the Commisslon's proposal in effect requires such
condemnors to bve as prepared on the date of filing as to
all the multitudinous issues involved in the ascertainment
of Just compensation as wae previously required of them
only 20 days before trial., Such a requirement is not made
of the property owner., But the property owner is now
provided the advantage of the complete administrative
effort and expense called for in preparing such an extensive
statement of valuatlion data as necessitated by the Commission's
proposal as an inducement to accept the clear invitation
set forth in proposed Section 1255,030 to move ("at any
time") for increases in depositas of the probable amounte

of Jumt compensatlon.

Section 1255,030 then goes further by way of making this
invitation even more attractive to make successive attempts
to have deposites increased by providing that if the amount
of such an inereased deposit is not aetually depomited
within 30 days it will be treated as an abandonment
entitling the defendant to litigation expenses and damages
as provided in Sections 1268,610 and 1263.620. The
complete one-pldedness of this entire ascheme, in aid of

the utoplan search for arrival at just compensation before
trial, appears in subsection (¢) of proposed Section 1255.030
which encoursges the owner who wishes to accept the Com-
mission's attractive invitation to challenge the amount of
Just compensation deposited by the condemnor to immediately
withdraw any such increased amount deposited, Upon such
withdrawal the Commission's proposal precludes the court
from redetermining the amount of probable just compenmsatlon
to be less than the amount withdrawn {but of course no such
balancing consiraint is provided on the court to a
determination that sald amount 1s greater than the amount
previously withdrawn by the owner),

The net result of these proposals cannct help but
greatly increase the amount of court time utilized in
pretrial motions to increase the amount of probable Just
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compensation deposited to secure necessary orders of
possession as well as increase the administrative costs
imposed on condemnors by the necessity in each and every
case to prepare the extensive llat of valuation data called
for under proposed Section 1255,010(b). This result would
be insured regardless of any expansion of the right of
possession to takings otherthan for rights of way and
reservoir purposes, Such expanslon can be expected to
result in a "population explosion' of such pretrial motions
for increases in deposits to pecure orders for immediate
possession., As a result of such pretrial activitise on

the part of owners, in meny cases the resultant amounts
increased to reflect determinations by overworked courte,
operating under severe evidentiary and time constraints,
will eventually turn out to be greater than the amounts of
Just compensation determined after the deliberate and
careful consideration of all the evidence pertinent provided
at trial. Thus, 1n a significant number of cases, the
property owner will have available to him for withdrawal
amounts in excess of that to which he will ultimately be
entltled. Such a result would seem to call for a strengthen-
ing rather than a weakening of previous statutory safeguards
concerning protection of tax funds deposited to secure
necegsary orders of possession, But the recommendations -
appearing under Article 2 of the Commission's recommendations
weaken rather than strengthen such safeguards.

The Department urges a continuation of the current provisions
of Code of Civil Procedure Section 1243.7(e) to the effect
that if personal service of an application to withdraw

8 deposit cannot be made on a party having an interest

in the property, the plaintiff may object to the withdrawal
on that basis, The deletlon of this provision under the
current recommendation of the Commission deprives the
agency of all of itz power to protect the public funds
entrusted to it, Without the unserved party before the
court, the "ease" which the Commiasion's tentative
recommendation purports to find in demonstrating his lack
of interest 1ln the property 1s, in reality, of small
protectlon for such funds. Any protection by way of the
gourt's discretiugﬁgx povwer to provide a bond or to limit
the amount of W awal likewise may provide no real
protection to these funds in the event such party later
appears with substantial clalms on the amount of Jjust
compensation, At the Commission's hearings, the Depart-
ments representatives took note of the lack of any concrete
evidence that the presence of currently provided statutory
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protections acted in any significant manner to obstruect
or delay legitimate requests for withdrawsl by owners.
Indeed, the Department's experlence has been that the
vary presence of such statutory protections has tended
to 1imit property owners' demands for withdrawal to a
reascnable basils, which in the great majority of cases
can be handled by stipulation rather than necessitating
the utilization of court time and resources.

The changes in present law proposed in Section 1255,280

to delete the requirement that a withdrawee pay interest

on the excess of probable Just compensation withédrawn

over the final determination on this amount after trial,

a8 well as to provide up to a year's stay on such return

to the condemnédr, simply enhances the inviftation extended

to owners to both seek increased deposits of probable

Just compensation and to encourage withdrawal, The Depart-

ment objects to such changes in present statutory provisions,

whichproviaions tend to restrtct the utilization by owners

gf agch procedures to a2 reasonable and prudent basis and
evel.

Aslde from the Department's above-expressed reservations
concerning the baslc scheme inherent in the proposal
inviting and encouragling challenges to the amount deposited
as probable just compensation as well as withdrawal of same
and deleting adequate safeguards to the public monies
involved now provided by law, the Pepartment further objects
to those recommendations which may be seen by the Commission
as dependent on the adoption of the above-refersnced 11l
advised scheme, Thus, the provisions set forth in proposed
Section 1255.460 allowing the condemnor to take possession
after withdrawal by the owner of any portion of a deposit

of probable Just compsnsation made pursuant to proposed
Bection 1255,010, which deposit may, in turn, have an effect
on the date of valuation under proposed Sections 1263.110,
1263.140 and 1263,150, are not seen by the Department as
sufficient beneficial inducements to cause 1t to walve

ite objJection to the more seriows dlsadvantages presented,
as pet forth above, to the entire bhasic scheme underlying
these recommendations as to deposit of probable Just
compensatlion before judgment.

In addition, the Department has strong objections to proposed
Section 1255.420, which allows a trial eourt to stay an

order of possession on the basis of substantial hardship

to the owner unless the plaintiff "needs" possession of
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the property as scheduled in the order of possession.

This provision, in addition to the expansion of the time
which must elapse between the service of an order for
possession and the date of actual possesslion from 20 to

90 days (proposed Section 1255.450), all act in concert

to make extremely unpredictable whether or not the real
property necessary for constructlion will actually be
avallable on the date required under the conatruction
contract, If 1t 1s not, damages may be clailmed by the
contractor, resulting in a wastage of public funda. More
often than not, such claims by the contractor are not
ascertainable by the condemnor untll near the end of the
construction activity. Thus, evldence of the agency's
"need" for possession of the property within the time
specified in the order for possesslon may well not be
avallable, in a form sufficiently satisfactory to the
particular trial court involved, at the time the owner
moves for a stay under proposed Section 1255,420, The
Department's experience under present law has been that

it provides both predictabllity as to when the property
necessary for the construction of the project can be
reasonably expected to be avallable to the contractor, as
well as pufficlient flexibility to take care of the rare and
unusual hardship situation sought to be cured by the
Commission's recommendation. Under current law an order
of immediate possession 1ls not self executing, To actually
displace an owner from the property requires return to the
court for a Wrlt of Assistance., Tt 1s the experience of
the Department's counsel that at the hearing on application
for this writ the trial court invariably explores any
legitimate hardship belng experienced by the reluctant
owner and utilizes 1ts Judicial diseretlion in alleviating
any such hardship to the maximum extent practicable under
the situation presemted to 1t, It seems unwise to the
Department to attempt to alter the entire legal fabrilec
relating to the power of courts to vacate orders of posses-
glon, with all of the advantages of predictability inherent
therein, for the purpose of remedying the rare and unusual
case of undue hardship to the property owner, especially
where the Commission has before 1t no evidence that the
present law cannot zoccommodate to such unique and unusual
situations,

The lack of balance in the current tentative recommendation
in this area becomes evident when proposed Section 1255,450
would delete that portion of present law provided to

remedy unnecessary wastage of publlc funds in those cases
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where the agency, on noticed motlon, presents s cogent
case for possession wlthin as short a period as three
days from service of the order for immediszte possession,
(Code of Civil Procedure Sectlon 1243.5(c).) Certainly,
in areas where complex land titles are involved and where
immediste possesaion of unoccupled land, or even occupled
land, will cause little 1f any hardship to the owner, the
court should continue to have discretion to allow possession
on less than 90 days' notice where the lack of ability

to provide the contractor with the necessary property

- eould expose taxpayers' funds to substantial wastage by
way of contract claims, '

Finally, as part of the package relating to deposit of
probable just compensatlion and obtzining orders of
possession before Jjudgment, Sections 1265.040 and 1255,050
are proposed -~ apparently on the theory that the legis-
latlve experiments of other states deserve & limited
tryout in Californlia (see first sentence under heading
entitled Preju ent Deposit on Demand of Property Owner
appearing on pages 5§~68 ol "Tentative Necommendation” ).
The discussion in the tentative recommendation goes on to
Justify this recommended experiment on the basls that the
classes of cases melected to be covered represent areas of
legitimate hardship. The Department respettfully calls to
the attention of the Commission that since the enactment of
the Brathwalte bill, Government Code Sections 7260 to 7274,
relating to relocation assistance, the incidence of litiga-
tion on the acauislitlon of such properties as covered gﬂo
the classification written into proposed Section 1255,

has diminished to a point of practically nil. This 1s
because these provisions as to relocation assistance, as
applied to such properties, have removed all the "hardship"
aspects of such acquisitions. The lack of litigation as

to acquisition of such properties demonstrates complete
lack of Justification for legislative actlion, Insofar as
the small proprietor is concerned, a similar effect 1is
evidenced in reiation to the acquisition of property
covered by the terms of proposed Section 1255,050, Insofar
a8 such proposal covers more valuable proprietorships of
rental properiy, these owners, with thelr large resources
to support litigation, may be expected to seize on the
terms of proposed Section 1255.050 as & method of seeking,
by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits am
an individual Judge may determine to be appropriate (in
the limited time and on the limited evlidence available to
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him) to payment of the additional amounts provided in such
proposal for fallure to make such inecreased deposites. In
summary, the Department reapectfully suggeets that there 1a
simply no demonstrated need on any 'hardship” basis for the
provisions currently forwarded in proposed Sections 1255,040
or 1255,050, allowing owners of these claspes of property

to demand high prejudgment deposits of probable Just com-
pensation from condemnors which are subject to severe
penalties if such demands cannot be met.

Post Judgment Procedure

While not greatly affected thereby the Department gquestions
the wisdom: of the deletion by proposed Code of Civil
Procedure Section 1268,010 of the current provision in
Code of Clvil Procedure Section 1251 which allows the State
or publie corporation condemnor a year to market bonds to
enable it to pay judgment. Such deletion may threaten
many needed public proJjects proposed to be funded by
responsible local and State agencies which do not have
immediately available to them ufAlimited funding. It is
unlikely that local governments could reasonadly prevail
on their electoratez to authorize bond issues high enough
to cover the worst result that c¢ould posslbly ensue from
condemnation litigation which might be necessary to acquire
the land for an otherwise worthy and needed locsl proJject.
However, under the proposed deletion of the current
statutory. provision for bonding to cover an increase in
eatimated land costs after trial, this would seem to be

the only protection such a condemnor would have against
exposure to impllied abandonment and the considerable
penalties involved therein (see proposed Section 1268.610)
following such a result, Since a Judgment in condemnation
draws interest at 7 per cent from date of entry, the
plight of the owner having to walt as long as a year to
actually recelve the judgment ameunt plus 7 per cent
interest appears not qulite ag onerous as represented in
that portion of the Commission's recommendation which
recommends deletion of the one-year period to sell bonds

to cover the cost of an unanticipated high award (Tentative
Recommendations, page 65).

The Department objects to proposed Section 1268.610 and
specifically the broad definition of "litigation expenses"
contained in portion (1) thereof. Portion {2) of this
proposal delineates the tradltional recoverable specific
expensen in case of abandonment or other cases where morse
than pure legal costis &re recoverable from the condemnor --
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l.e., attorneys! fees, appraisal fees and fees for the
services of other experts, The Commlesion's proposal

would make recoverable, in addition to these specific
ascertainable things, & broad, open-end category of
*expenses" limlted and defined only by the extent of the
claimant's imaglnation and the liberality of the particular
trial court called upon to determine what items the
Leglelature had in mind in enacting subsection (1) of
proposed Section 1268,610., The Department particularly
objects to that portion of proposed Section 1268,610

that makes such liberalized and expanded "litigation
expenses" recoverable in the event of any involuntary
dismlasael of a condemnation action. Often, under premsent
practice, where so-called "involuntary"” dismissals do not
carry with them the extreme penalties proposed in Section
1268,610, the "aging" of a case past the two-year period and
other time constralnte set forth in Code of Civil Procedure
Section 583 1s voluntarily assented to by both sides so that
time is made available to work out unclear title or other
legal or appraisal problems lnherent in many emtnent domain
cases, It 18 not unusual that stipulations for extension
of the five-~year period provided for by Code of Civil
Procedure Section 583(b) are deemed advantageous to both
sides in an eminent domain proceeding. The Commission's
proposal that any lnvolun$ary dlsmissal achieved by the
owner under Code of Civil Procedure Section 583 carry with
it substantlial monetary awards by way of recovery of
"1itigation expenses” will undoubtedly cause a cessation

of the above described salutary practice as well as create
the temptation to engage in much game playing for the

very purpose of creating s situation where an involuntary
dismissal for delay in trlal under the provision of some
portion of Section 583 be created so that the substantial
financial awards stemming therefrom under the Commipsion's
proposal may be realized (in addition to the Just compensation
for the property which may well have to be condemned "agatfi®
by filing another action).

The Department obJects to proposed Section 1268,260 as

s total, unlimited, open-ended indemnlity provision for

owner recovery of damages caused by possession of the
condemnor in the event a proceeding is elther voluntarily

or inveluntarlily dlsmlssed for any reason or there 18 a

final Judgment that the plalntiff cannot acquire the property.
All of the Department's comments concerning the poliecy
disadvantages of such liberal recovery provisions belmg
attached to "involuntary" dismissals above set forth in
response to proposed Section 1268.610 apply in spades here.
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The cumulative effect of the provisions in Sectlons

1268.610 and 1268.260 could approach an unconscionable
level, Certalnly it would not appear to be in the public
interest to provide such a measure of compensation which
could well exceed the amount of Jjust compenaation which
would have heen awarded the owner had the action proceeded
under the complaint in eminent domain filed, The Commission
should ave its staffl re-study and specify and limit the
items for which the owner be recompensed under the situation
sought to be covered by proposed Section 1268.620, Such

a llat would be a responslible approach to the problem

and carry wlth it the advantage of predictadbility, allowing
publlec agencies to make reasonable judgments as to the costs
of various alternatives avallable to them, such as the
voluntary abandonment of a proposed acquisition under the
provisions of proposed Section 1268,010 or under present law
as embodied in Code of Civil Procedure Section 1253,

The Department objects to that portion of 1268.;10 which
deletes the provision of present Sectlon 1254(k), providing
that where a defendant obtslns a new trial and does not
obtain a result greater than that originally awarded, the
costs of the new trial may be taxed against him. Again,
the basis of this objection is simply that it removes

all constraint encouraging the exércise of prudence on
behalf of the property owner and his attorney in seeking
Judicial remedy.

The Department chjects to the complete removal of discretion
from the appellate court in awarding coste on appeal ae
proposed in Section 1268.720, and particularly in the
situation where the condemnation suit is utilized by
claimants to the property to resolve a title dispute, The
Depariment recommends that where the issue of title is
involved on the appeal, the disputants should bear thair
own costes of obtaining & resolution of such an issue,

While the Department agrees that in recent years the trend
has been to sward the property owner hls costs on appesl,
whether appellant or respondent, and whether he prevalls or
does not prevail in the appellate court, it feels that the
leginlative branch of government should not invede the
province of the judicial branch by attempting to deatroy
the use of judlcial discretion in individual cases to
apportion appellate costs as Justice in that particular
case may warrant,

This concludes the comments of the Department of Transpor-
tation on the Law Revision Commlssion's Proposed Tentatlive
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Recommendation dated January 1974, The Department continues
to stand ready to render any assistance requested by the
Commiegsion in aid of its efforts to fulfill the legislative
mandate that the Commission formulate any revisions to
Condemnation Law and Procedure deemed by 1t ap desirable
and necessary to safeguard the rights of sll parties to
such proceedings.

Sincerely,

ST

Chief (ounsal
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EXHIBIT IT

MINUTES OF THE STATE BAR COMMITTEE

ON GOVERNMENTAL LIABILITY AND CONDEMNATION

fJune 15, 1974)

The statewide Committee meeting came to order

on June 15, 1974, at 9:30 &A.M., at the San Francisco

State Bar

And there

Headquarters. There were in attendance:

JAMES E. JEFFERIS, Vice Chairman
JERROLD A. FADEM, Secretary
THOMAS G. BAGGOT

MALUPY ENGEL

JOHN P. HORGAN

JESS S. JACKSON (9:40 A.M.)
ROSCQE D. KEAGY

JOSEPH A, MONTOYA

CARL K, NEWTON

GARY RINEHART

ROGER M. SULLIVAN

were absent:

THOMAS M, DANKERT, Chairman
ROBERT ¥F. CARLSON

PETER W. DAVIS

RICHARD L., HUXTABLE

Pat Remmes, liaison with C.E.B, was not present.

The Committee approved the minutes of the pre-

vious meeting,

The Committee considered legislation proposed by

the Law Revision Commission.



§1240.230. Burden of Proof (March 18, 1972, Minutes, p. 2)

The Commission recommends 7 years as the time
for future use to justify a present taking, The Committee
had favored 5 years.

No action was taken.

§1240.340. Substitute Condemnation (March 18, 1972,
Minutes, p. 3}

Newton moved to recommend disapproval of the
Commission proposal except where there was consent of the
owner of the substitute property.

Sullivan seconded.
Mr. Jackson joined the meeting.
Passed 9 votes to l.

Reason - The owner of the substitute property
would have his property taken by eminent domain for a
use which was not a public use under the Constitution.
This was felt impermissible except with the owner's con-
sent.

L3

Baggot moved that If the Law Revision Commission
did not respond favorably to the Committee's recommenda-
tions, that the Committee communicate with the Board of
Bar Governors requesting the Governors adopt the Committee
position.

Keagy seconded.

Passed unanimously.



§1240.350. Substitute Condemnation for Utility Service or
Access to Public Road  (March 18, 1972
Minutes, p. 4)

No action was taken as it was felt the Law
Revision Commission if pursuaded by the Committee's
recommendation on §1240.340 could make conforming amend-
ments.

§1240.650. Use by Public Entity More Necessary Than Use
by Other Persons (March I8, 1372 Minutes, p. 4)

~

Newton moved to approve the section as proposed
by the Commission,

Rinehard ssconded.
Passed 2 to 1.

-

§1255.240 (formerly §1255.050). Ceonflicting Claims to
Security Deposit (May 20, 1972 Minutes, p. 2)

Newton moved to recommend amendment to make
provision of a bond mandatory by substituting the word
"shall" for "may".

Horgan seconded.

Failed 2 to 8.

R

§1255.410. (formerly §1255,210). Order for Possession
' prior to Judgment (May 20, 1972 Minutes, p. 3)

Newton moved to amend to add to subparagraph (a)
"pPlaintiff must show an actual need as of the effective
date of the requested order of possession.

Sullivan seconded.

Passed 6 to 4.



Reagson - Possession should not be given without
a showing of a needas of the time possession is being
taken.

Repeal of CCP §1001 (September 16, 1972)

Newton moved to recommend retention of §1001.
Keagy seconded,
" Unanimously passed,

Reason ~ The section was felt to serve a uti-
litarian purpose and in the collective experience of the
Committee membership had not been subjected to abuse.

§1240,120. Taking Property toc Make Effective Use of
Other Property with Power to Grant Out Subject
to Reservations (September 16, 1972 Minutes

p. 8)

Newton moved to recommend disapproval.
Baggot seconded.
Unanimously passed.

¢ Reason - This was felt to be a taking not for
a public use and several committee members had experienced
abuse of the power of eminent domain being used in takings
"for reservations as to future use".

§1263.220. Business Equipment {August 24, 1973 Minutes
pP. 5}

Sullivan moved to substitute "personal property
designed for business purposes located" in place of



"egquipment designed for business purpose that is
installed".

Jackson seconded.
Passed unanimously

Reason ~ "Eguipment" was felt to be capable of
being interpreted mcore narrowly than “personal property”
"Installied" was felt to be capable of narrower 1nterpre—
tation than "located".

The Committee felt this salutary recommendation
should be given full effect and as little opportunity as
possible provided by language choice for narrow1ng its
effectiveness.

§1263.620. Work to Protect Public from Injury (August 24,
1973 Miqutes, P. 11)

Sullivan moved to strike the word "other".
Newton seconded,
Passed unanimously.

Reason -~ It was felt that the salutary purpose
of this section should be extended to the property itself,
as well as to other property.

§1263.240. Improvements after Service of Summons
{Augqust 24, 1973 Minutes, p. 11)

Baggot moved to recommend disapproval unless
all of (c) is deleted except for the first sentence,

Sullivan seconded.



Passed unanimously.

Reason - The Committee approves of a court being
empowered to permit good faith mprovements and feels that
the limitation in the sentences recommended to be deleted
should not be enacted as they limit the scope of the basic
idea of the section,

§1245.250, Conclusive Effect of Resolution

.

Fadem moved that resolutions of necessity be
subject to the same judicial revieow for fraud or collusion
as any other governmental action.

Baggot seconded,

Passed 7 to 3.

Reason - Our most fundamental concept of govern-
ment calls for no governmental action being free of the
check and balance of review by the judiciary. The Committee
recommends reviewability of resclutions of necessity only in
the narrow, but not infreguent, situations where resolutions
of necessity have been tainted by fraud or collusion.

Grave miscarriages of justive have cccurred
because of the conclusive nature of necessity. Recent
events prove that no branch of government is free from mis-
conduct and no governmental activity should be free of
judicial review.

§1268.140. Withdrawal of Deposit

Sullivan moved *hat the comment be augmented by
adding that this is an alternative procedure where there
was no right to an order of possession.

Jackson seconded.

Passed unanimously.



§1263.110, Date of Valuation (August 24, 1973 Minutes
p. 3)

Fadem moved that the date of value is the date
of trial or the date of deposit, whichever is sooner.

Baggot seconded.
Passed 9 to 1.

Reason - Tying value to a past time works
against the owner in a market in California which has for
a generation now been generally rising and which in the
current picture is inflationary.

It is always difficult to find the latest sales,
which tend to be the higher priced ones. This is a
penalty in itself as to the owner, but unavoidable, But
valuing the property at a time before it is taken is
avoidable.

An Owner should have his property valued as
close as possible to the time that the owner actually
loses his property. Under the statutory scheme proposed
by the Commigsion, the date of trial most closely approaches
this, or where there has been an order of possession, the
date that there has been a deposit which permits the owner
to withdraw his compensation substitute for the property
seemed to most closely appreach the ideal,

§1263.320. Fair Market Value ({August 24, 18%73 Minutes,
p. 6)

Fadem moved that the definition of market value
be retained in its present form with its reference to
"the highest price".



Keagy seconded.
Passed unanimously.

Reason - The power of eminent domain is a drastic
one generally contrary to our fundamental concept of the
right of ownership of private property. Yet, we must recog-
nize that the common good requires that property be taken
under certain circumstances,

But where private property must be taken, it
seems that the definition in use in California for nearly
a century, that the owner receive the highest price that
his property would have brought is most comformable with
the spirit of the just compensation clause of the Consti-
tution,

Additionally, an owner deprived of his property
at an arbitrary date determined by the condemnor may well
have irretreivably lost an expectancy of gain. There
are many intangible losses when property is taken from an
owner, such as the cost of acquiring a new property, and
the application of entrepreneurial or perscnal time to
the search for an adequate substitute preoperty. These
losses are uncompensated and are a further reason why the
owner should receive the highest price his property would
have brought on the date of wvalue.

§1263.510 Goodwill Loss {August 24, 1973 Minutes, p. 10)

Fadem moved that the Committee recommend that
"going concern value" should be substituted for "good-
will",

Sullivan seconded.

Passed 7 to 3.

Reasons - "Goodwill" and "going concern value"
are not synonomous. It is the "going concern value”

which is lost and therefore should be the measure of
compensation.



§1268.320. Date interest stops (May 1%, 1974 Minutes,
p. 9}

Fadem moved to modify subsection {a} and (b)
that deposit does not stop interest if there is a challenge
to public use and no withdrawal occurs.

Sullivan seconded.
Passed unanimously,

Reasons - 'There are cases such as Morris v.
Regents where there are legitimate guestions of the right
to take which are forced to be waived for the owner to
withdraw the deposit. This in effect, either forces the
owner to accept a year's long loss of return on his award,
or give up his right to challenge the constitutionality of
the taking.

Putting an owner to such an election is incom-
patible with the rights of the individual.

“

§1263.310. Measure of Compensation (August 24, 1973
Minutes, p. 6)

Jackson moved to insert "“just" as the first
word of the secticon and to insert "normal" as the second
word of the second sentence of the proposed sentence.

Sullivan seconded.
Unanimously passed.

Reasons - The word "just" is felt to make clear
the philesophy of justice to the owner whose property is
taken.

The word "normal® is recommended because there
are cases where market value is not available as a test.
Particularly, this is true where a property is a unique
one. There, recourse must be had to ancillary tests such
as cost of reproduction.
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Attention John H, DeMoulliy
Gentlemen:

Re: Tentative Recommendatlion Relating
to Condemnatlon Law and Procedure

At the time that you transmitted coples of your
tentative recommendation relating to The Eminent Domain
Lew, you offered the recipients an opportunity to review
and comment upon your recommendations. We are still in
the process of reviewing the tentative recommendations.
However, we submit the following comments at this time.

According to Article I, Section 14 of the California
Constitution and your proposed revision thereof, private
property shall not be taken or damaged for public use
without Jjust compensation heving first been made Lo or
Paid into the court for the owner., We emphaslze the words
'for public use" because it appears that some of your
recoomendations are not directed toward compensation for
public use but rather are an atiempt to place the owner
in a better poasition than prior to the teking by the
public entity. Except for the prohibition sgainst dual
recovery, we note the limited discussion of relocation
asslistance provisions which would obviate the need for
gaome of the changes recommended by you. As you have
recognized by your numerous code change recommendations,
eminent domain lew 15 not in & vacuum, Acquisitions by
public entitles involve satisfaction or completion of — T
environmental impact statements, planning commiselon | us -
findings and relocatlion assistance requirements as o
conditions precedent to such acqulisitions. Even under .-
your proposed constitutional amendment there is no :
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requlrement for payment for business good will, unexercised
options or certain future interests since none of these would
be "used" by the public entity for its public purposes.

7 Some specific comments: (Unless otherwise indicated, -
gll references are to the proposed eminent domain law,)

1. Remnant acguisitions. (§ 1240.410) For remnant
acquisitions 1t 1lg recommended that 1f the owner is allowed
to show that the condemning agency hes & reasonable and
economlcally feasible means to avold leaving the remnant,
he should be precluded from putting on evlidence of severance
damages in excess of the cost to cure or the cost of the
solution.

2. Method of compensation. (§ 1263.410) We agree with
the Commigsion's posltlon that the present apgroach to valuation
be retailned rather than the "before and after” method. The
before and after method might preclude the deduction of special
benefits from the damages.

3. Establishment of the date of value. (§ 1263.110,
1263.120) Retentlon of the present method of establishing the
date of value with the modification provided by the deposit
of the probable amount of compensation in court appears to be
egquitable to both owner and condemning agency.

4, Divided interests; compensation therefor. (§ 1265.010
et seq.) We would obJect to any compensatilon of an interest
unusable or not acquired by the public entity on the grounds
that 1t is neither reguired by the Constitution nor is it
logical. The condemning agency should be requlred to pay
only for the total usable interests which it seeks to acqulire.
This would preclude compensation for any interesgt in excess
of or in addition to the unencumbered fee, In the casge of
leaseholds the lessor's interest 1s diminished to the extent
of the lessee's interest. Therefore, the total compensation
pald to lessor and lessee should not be greater than the
unencumberad lessor's lnterest.

5. OStions. (§ 1265,310) Because the holder of an
unexercised optlon has ample opportunity to provide for the
happening of an emlnent domaln proceeding involving the real
property subject of the option and because the optlon holder's
interest is in no wey usable by the public entity and is not
property "taken or demaged for public use” and is not "an
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interegt in the property" subject of the option, there is no
basls for ccmpensatlion being paid to the opticn holder. To
afford the holder of an unexerclsed option the right to
compensation 1s tc teke away from the nature of the option
the aspect of chance., The Lholder of an option is not firmiy
convinced of the velue of the property and therefore takes
an option which binde only the potentisl seller of the
property but not the potential buyer. The proposed change
in the law establishee s presumption of value for the option
which may not be warranted. There are amplie protections
available to the holder of the option under existing law

tc obviate the need Tor the proposed change. We strongly
cbject to this proposed change,

€. Future interests. (§ 1265.410) For reasons similar
to the reasohs stated 1n our cbjections to compensation for
options, we would also object to compensation for any interest
which 18 not vested prior to the commencement of the proceeding.
To allow compensation for a future interest assumes that the
necessary fact and legal questions have been answered to
arrive at the conclusion that the 1nterest is, in fact, a
future interest as opposed to a condition or covenant.

7. Improvements. (§ 1263.260) In those sltuations
where the owner l1ls removing improvements and the condemning
agency 1s paylng for removel and relocation, the agency should
not also be required to pay the value of the real property
sought to be acquired as though improved.

8. Loss of Ecod will, (§ 1263.510) Because the property
owner appears tc ve adequately protected under the relocation
assistance provisionz of the Government Code and because there
appears to be no constlitutional requirement for compensation
for the loas of good will arnd because it 1s logicslly not
sound since it is not an interest acgquired for public use,
we object to the inclusicn of loss of good will as a compensa-
ble ltem in eminent domeain proceedings. We recommend that 1t
be deleted., In the alternative, we recommend that relocation
assistance provisions of the Govermnment Code conflicliing with
the proposed law be repesled concurrently with the adoption
of such propcsed law. Also, since the method of valulng
"good will" is different from the method applied to the
valuation of the property sought to be acquired, the triers
of fact will be confused snd the condemnor prejudiced by
edmission of improper evidence insofar as valuation of
the subject property.
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g. Pleadi%ﬁs. (§ 1250.310) We concur in the

recommendation that the complaint be accompanied by & map

or plat deplicting the property interests sought to be
acquired and 1ts relation to the project for which acguired.
This would be spplicable to all cases, not just these in
which a right of way 1s sought to be scquired. The providing
of the map should put on the defendant a duty of further
ingulry with sanctions for failure to do so.

10, Cross-compleini claim requirement, (Proposed CCP
§ 426,70)" We would object to the relaxation of the rules
regarding the filing of & clalm as a condition precedent to
the filing of g complaint or cross-~complaint against a public
entity. Relexatlon of the claim statutes would generate
specious litigation. The property owner is already adequately
protected under the claim statutes since he need not wait for
an eminent domain proceeding to be filed in order to assert
any valid claim against a public entity. If there has been
a taking or damaging of property by some act of the public
entlty, the property owner whose property is taken or damaged
need not walt for an eminent domain proceeding before filing
an action after a claim for such taking or damaging.

11, Verification of pleesdings. (§ 1250.330) We have not
determined the impact, 1 any, cn the proposed changes relative
to verification of pleadings. However, we would suggest that
the property owner be bound as to his allegation of value and
demages in his answer, (We ebJect to the deletion of the
value requirement in the answer as proposed by the Commigsion.)

12, Amendment of pleadings. (§ 1250.340) The requirement
of the subsedquent adepltion of a resolution of intention to
increase the extent of the property sought to be acgquired is
logically sound. The mandatory requlirement for payment of
compensation for partial abandonment is not necessarlly
loglcally sound. For reasons which will be discussed under
the section dealing with the sabandonment costs, we believe
some latitude should be allowed to the court to allow cosats
or not in order to stimulate negotimtions between the parties,

13. Possession prior to %u%ggent. (§ 1255.410 et seq,)
We agree that the right o edlate possession by a public
entity should be expanded beyond that which 1s now allowed.
We recognize that & constitutional amendment will require

time,
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14, Amount of deposit. (§ 1255.010 et seq.) Your
proposal regquires that the security deposit Le determined
on the basis of an apprelsal and that the defendants be
advised of the making of the deposit and the besis for the
deposit. This is arnother feature which dupiicateg the
relocatlion assistance provisions in the Governument Code,
As is stated above, we recommend deletion of your proposal
or repeal of the relocatlcn assistance provisions concurrent
with the adoptlon of your prowosal. The provisions for review
and change of the security deposit should be limited because
of the potentlal for abuse, "The interest recovery provisions
of Section 1255.280 should be clearer.

15, Prejudgment deposits. (§ 1255,040) The prejudgment
deposit provislons recommended by you appear to be equitable.
However, this 1s ancther instance of dupllicetion of relocation
assistance provisions. It is recommended that either the
relocatlion assistance provisions be repealed concurrent with
the adoption of your proposal or, in the alternative, your
proposal regarding prejudgment deposite be deleted,

16. Exchange of valuatlion data. (§ 1258,010 et seq.)
The present procedures for exchange of valuation data under
Code of Clvll Procedure Section 1272.01 and followlng are not
as adequate &s they might be. The exchange occurs too close
to the date of trial to be worthwhile. Issues which are raised
in the exchange and which are properly the subject of discovery
cannot be narrowed through such digscovery prior to trial. In
addition, those cases involving the owner witnesses result in
an unfair burden being placed on the condemning agency since
the courts are reluctant to preclude an owner from testifying
even though he has falled to reply to the condemning agency's
request for a list of expert wltnesses and statement of velua~
tion data. Conceding the ownert's right to testify, nevertheless
he should not be allowed to put on any valuation data which
ghould have been included in a statement of valustion data.
We agree with your comments to Section 1268.250. Since your
proposal alsc encompasses the Evidence Code sectlons relating
to eminent domain proceedings, you should probably include
recommended amendments to the Evlidence Code which would
clarify any distinction between the owner witness and expert
witness and what is reguired of each in terms of testimony
and bases for testimony. The recommendetion for the demand
and exchange of valuation data &t a time earlier in the
proceeding is recommended. An attempt should be made to
promote mutuality of exchange.
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17. Burden of proof. (§ 1260.21C) It is recommended
that the present law wlih regerd to the burden of proof as to
compensatlon remain ac is, wiil® the defendent. In practice,
Juries do not appear Lo be cognizant of the burden. However,
we do not wish tec add to the real burden which is faced by all
condemnors.

18, Valuation evidence. (Proposed Evidence Code § 813
Because of the potentigl ror sbuse in permlitting a representative
of the corporate defendant who is not otherwise qualified as an
expert to testify in an eminent domein proceeding, we recommend
against adoption of any provislon allowlng testimony by a lay
witness. Further, it 1s suggested that the rationsle behind
allowing the owner 1c¢ testify be examined and set forth in the
Evidence Code as the condlticns precedent for such owner to
testify.

19. Comparablie sales. (Proposed Evidence Code § 816)
Because ol the latifude In which the courts already have and
which in practice results in the comparable sales provision
of the Evidence Code being liberslly construed, we recommend
ageinst any change.  Your proposal a&ssumes that this wider
selection of comparable sales wlll lead to more relevant
evidence. However, the present requirements as set forth
in the Evidence Code as interpreted by case law have resulted
in a plethora of sales wilth thelr adjustments causing confusion
of the valuation igsues 1n the minds of triers of fact.

20, Abandonment and dismissal. (§ 1268.510, 1268.6131
Fartlal abandonment cosis sheculd not be mandatory and dismlssals
arising from out of court settiement by way of contract should
not require the payment of costs to the deferdant. We recommend
agalnast any proposals to the contrary since they work in an
inequitable result &gainst tha condemning sgency. The courts
should be allowed discretion to allow costs and fees as the

case warrants.

We would be happy to discuss in detall our comments
contained 1n this letter and any additiocnal comments we may
have relative t¢o the proposed changes 1n emipnent domain
proceedings. .

Very truly yours,

) ‘\ G. BERREY(EC unty Counsel
- TR U 0 kORGE , Vednhy
WCG: kv

oC

cc: Real Property Deparitment
Attn: R, J. Pflimliin, Director
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EXHIBIT IV

T:E PLILOSORY OF TUE DCHMATN CORCEPT

Analysls: YResearch and legal problems solving within the Eminent
Domain Law and procedure, Public Domain or rational

Domain",

Introduction _

The United £tates Constitution is the embryc of the Domain Concept
and procedure to make laws. The Fifth Amendment and the rourteenth
Amendment places restrictions on the State Courts, compensation with
Administration of illigality of all practitiomers. (Zec the Sth
Amendment). All eminent lawyers cannot be dishonest persons. Tell me
a perscon who is dishonest and I will answer he is no lawyer. He cannot
be. Because that person is careless and reckless of justiece, the law
15 not in his mind nor in hils heart, The law is not the standard and
rule of his conduct. Publie wrongs are not popular rights in embryoc.

The notion that a business is clothed with a public interest and
has been devoted to public use is 1little more than flction intended teo
beautify what 1s disagreeable to the sufferers. Froper does become
¢2othed with a public interest when used in a rmanrer to make it of public
comnunity at large, without due nroces:z of law.

oue process of law i each partleular case means such an exercise
of the powers of governuert as the settled maxims of law permit and
sanctions, and under such safeguards for the protection of Individual
rights, The love of wisdom will ascertain political pover, and will
help our rulers of law-tStates learn the true philosophy of laws. (See
F.C. sectlons 1l&Z-subdivisions 1,0,3,%,5,6,) Also see Yourteenth Amen-
dment of the U,S. Constitution.

These are my comments as I see them in Law, fact and opinions within

the legal system. The Domain Process 1s a decisional process and how



process influences the skilis needed to resolve lepal preblems have been
generally described in this book of (California Law Revision Commision),
Condemnation Law and Procedure.

T will exanine more closely the basic skills required teo work with
problems which may be resolved within the comaon law {ramework.

1. 'the first is the doctrine of (Ltare Décisis).

2., The second, the broader onhe is the doctrine of precedents that

is, i1f a court within a similar legal system has been previously
considered and resolved a particular problem or problems, it's
decisiorns or declsion are worthy of consideration in resolution
of future similar cases.

This book dees not deal with the rules conirolling this initial
determination, hecause of it's quasi corstitutional application of the
law, and a change is needed, See sectiong “%~5 of the Civil Code. The
right to take 1s a correct techn:eal defect 1n the philosophy of Eminent
Domain powers, {(See page 7). DBecause the seetion 1001 of the Civil Code
states in part "Any person nay, without further legislative action, acquire
’private property for any use specified in sections. 1238 of the code
of eivil procedure by exercise of the power of Eminent Domain. Seetlon
.1238 stipulates the grounds on which property may be condemned for public
use., (cee sub-sections 1 thru £2,) Algo sections 1238.1 thru 1-38,7
See sections 1239 and it's subsections and 1640 and it's subsections.

I agree with you onj {The adopticn of the approach will eliminate the
need for separate listing of public uses in the general Eminent Domain
Law, (See page 28) ‘

Persons authorized to exercise power Stale Agencies. 1 agree with
all respect to the delegstion of condemnation authority to State Agencies,
(Part 1 and 2 see page 29).

Speclal Distriets, 1 agree with the peneral authority in the speeial



3.
jistricte nave & special phrasecliogy in scue cases. I nole that
the comnmision has.been revicwed thnese enabling statutes and concluded
#ith a guasi exception. Secause the onigsion of a grant in other
statutes appears to be conucicus Legisiative decision. Accordingly,
absent any experience that denmenstrates a need Lo grant the power of
iminent Domain tec any of the speocial districts. I agree no change 1s
needed, Cities and counties, I argree that thest activites of the
brood condemnation authority are Jjustilied and power functions asg
stated in the ¥th Amendment of the U.2. Constitution, (Page 30)
Public Utilities. In ny copinicon, provision should be made to
acquire property necessary to carry out their rigulated activites.
Jugsi-Public entities and private persons. To give Eminent Domain
sower to private persons is a bifucation act of judicial abuse
secause of a defleiency within the prolessional malpractice concept.
iminent Domaln power calls for biofeedbagitwith vroficiency. This is
1 State violation within it's own laws in a pragmatic sence of the
judieial process., The philasophy of moral turpltude has been miscon-
strued by the State. Ve need the Constitutional Authority within the
rovernment to aid experts 1n every area to meet standardized training
ind classification requirements, because of the use misuse and abuse
»f Bminent Domain Power by private persons. The blofeedback by private
sersons has had a psychologieal aupect. The publie has medical legal
robles because of emoticanl Insecurity, and insurrectior, this has
‘orced some menbers into a psychotic breakdown,

EXtrateI‘I‘itDI’ial COI"JdEl"lnatiOT T:aw. I agree Within t}‘le case 131‘.}'



1

Gereept to e eodificd, ac stated in sectlons 1240 and 1241, Code
of Civil Procedure subsection 1 tkru 8 should stand as stated on
-page 355 Year book 197374, Edited by warren L. Harna, Standard
Califorria Codes Section 660 of the Bruinent Domain law. See section
660 for Hearing Application.

Use of reporters rotes, pleadings and files-time limit 60 days-

determinaticn by order. I agrec with section 60 and sectlon 124,

' Determination of time:.{tee sections 12B and 6700 and 6701 of the
governient Code these sections also applies to section 659, 659~A,
946, and 74 thru 982 of this code. 8Ses sectiens 13 thru 13-B this
code,

I used codes to show tlme because you are a part of this change
of law and procedure for the revision commision, and showed know what
is stated there-under,

I have made a survey of Book I, on the first one you sent to me
on Condemnation law and Procedure. And I have commented on malpractice
litigation and confilcts between the State or States and private-persons
in law and facts, principal topics and standard of care or steps you
.have taken to update the Domain philcscophy as we continue this program
towvard eduration and professional expertise within the legal system with
due process of law and procedure for 1679,

I feel within my person that Stanford University can do the jod
within 1t's legal department, best to ask depcsitions of others is
the acme of philosophy to be honored by all persons like myself, May
I say that Stanford Law Review is and shall be honored by all in the
legal profession., Do not focus on the number of words I have used, but

on the form and content of what I have written,



Memorandum 74~38 EXHIBIT V

Roter D, Lopart -

ATTORNEY ANO COUNBELOR AT LAW

T - . XN
oaer D. o IO 461-22713
Hollywood, Calif, 90068

May 3, 1974

California Law Revision Cormmmission
Stanford University Schoo!l of Law
Stantord, CA 94305

Re: Condemnation Law & Procedure

Gentlemen:

Upon perusal of the tentative recommendation for revision of the
condemnation law and procedures, I realized, with great concern,
that the recommendation continues the great hardshp vested by
existing law on property owners by the conclusive presumption,
which is usually given to the resolution of public necesaity of a public
agency, (See Pasadena v, Stimson, 91 Cal, 238)

These resolutions of public necessity are « quite frequently « political
decisions which are made without necessary safeguards of Due Process
of Law, Even if hearing notices are published in some newspaper that
no one reads, in small print, this does not warrant such decision to

be "conclusive', rather than subject to judicial review on the merits,

As an example which [ am dealing with now, a public utility desires to
run a highepower transmission line through private land, adjacent to

land which lies in the public domain, By using the hypothenuse, the
utility can save approx. 10«15% of the construction cost of this particular
sector, at the cost of making the private land practically unsuitable for
residential development, Since the damages are prospective only, they
are virtaally impossible fo prove,

It may be assumed that the public entity "routinely' concurred to the
utility's request for route approval, upon the utility’s representation
that the additional costs would « inevitably « be borne by all users,
and the issue of condemnation awards will be litigated in the court,

1t is felt that many such projects are deemed "necessary'' only because .

of the increagsed convenience to the publie entity or utility, rather than

a real necessity, It is also felt that the issue of 'public necessity and

convenience! should be open to litigation, or at least that the administrative

determination be open to review by Writ of Mandamus {(Administrative

Mandamus) with a trial de novo of such issues guaranteed, Our statutes

should guarantee the right of private ownership in property, as provided

for by the federal and state constitutions, and should overrule such publica
. centered decisions as Hawthorne v, Peebles 166 CA2d 758, which interpret

"necessity" synonymously wi convenience'' or ''cost=savings'',




-“‘.

CLRC p. 2

I would therefore suggest amending the proposed statutes to ensure
that the rights of the property owner are protected against arbitrary
taking of property, and especially those takings which are motivated
primarily by cost=-savings, rather than real necessity,

8 1240, 030, subdivision {c) to be amended:
{c) The property sought to be acquired is necessary for

the project, and the project cannot reasonably be
located without acgm‘r!ng such property,

8 i240.040 Resolution of necessity required,

8 1240, 040, A pubuic eatity may exercise the power of
eminent domain only if 1t has adopted a resolution of

necessity, and a finding that the project cannot reasonabl
be located wxEWEcquxrmg arl prwafe property necessar
Tor the project, ihat meels the requirements ol Article 2
[commencing with Section 1245, 210) of Chapter 4.

8 1245, 250 (2) and (b} to be amended:
8 1245, 250 (a) Except as otherwise provided by statute,

a resolution of necessity adopted by the governing body
of the public entity pursuant to this article conoleusively

establishes a rebuttable presumption that the matters
referred to To in section 1240, U30 are true, This is a

presumption affecting the burden of proﬂucing evidence,

(b) If the taking 15 by a logal public entity and the property
described in the resolation is not ticated entirely within

the boundaries of the local public entity, the resolution of
necessity creates & rebuia ble presumption that the matters
referred to in Section 123U, U3V are true. This presumption
is a presumption affecting the burden of producing evidence.

8 1250, 360, Grounds for objection to right to take where-raselatasn~
esnslosive .

(e) The described property is not subject to acquisition by
the power of eminent domain ag the public interest and

necessity does not require the acquisition of the propert
or the stated purpose, an project can be reasonably

located without acg'uiring such property,

8 1250. 370. (Deiete entire section)
Add: Article 5, REVIEW,

8 1250, 400, Review of the decision and judgment of the
Siperior Court shall be on issues of Tact and 155ues of

law Dy appeal or Dy an extraordinary wril,
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1 trust that this opportunity to defend the right to private property
ageinst the ever-encroaching trend to socialization wili not be

missed, and that the proposed iegistation will go far toward accome=
ptishing that goal,

Sincerely yours,

"PETER D. BO
PDB:aa
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JACK ALLEN
Sk, ASE'T Tivy ATTORMNET

MITCHEL B. KAHN

ARETT SITY ATTORNEY

ALLEN GRIMES
CHTY ATTCORNEY

Civy OoF BrevierLy Hinis
CALIFORNIA

AL NORVE CRESCAENT DRIVE

CHUE e f0 &l T ann s Fe 2100

May 3, 1974

Califernia Law Revigion Commission
School of Law
Stanford, California §4305

Subject: Eminent Domain Law -~ Tentative Recommendations,
Comment Thereor.

Gentlemen:

In examining the Commission’s tentative recommendations, I

am of the opinion that Section 1245.240 Article II Chapter 4
Title 7 of the proposed legislation, dealing with the adoption
of the resolution of necessity, 135 vague and, if interpreted
according to the Comment therein, is overly and unnecessarily
reatrictive., The =section reads:

"Except as otherwise provided by a statute, the reso-
Iution shall be adopted by a majority vote of a
majority of the members of the governing body of the
public entity.”

In the Comment on Secticn 124%,240, it is indicated that the
intent of the section is that the resolution of necessity must
be adopted by a majority of all the members of the governing
body of the entity, but not merely a majority of those present
at the time of the adoption. However, the section that does
not say all and is presently written, almost assuredly public
entities will cortinue with thelr practice of enacting reso-
lutions of necessity by merely a majority of those present at
the time of the adoption of the resolution; therefore, if it
is the intention of the legiglature to regquire a majoerity of
all of the members to enact such a resolution, the section

should =zo state. e e



In my opinion it would be unwise to adopt such a restrictive
regquirement. The &omment to Section 1245.240 does not indicate
any particular reason why the reusclution of nscessity must be
given special consideration over all other legislative acts of
the public entity. HMost pulblic entiilss nave 2 rule that the
majority of a guorum may pass any resclution. This is all that
is required to pass any ordinance and many ordinances have far
more significant consequaences than does & resolution of neces-
sity on an eminernt domain actiocun, Withouk further justification
in the Comment, such ap alditiconal requirement for a resolution
of necessity appears LG be unnecossary.

Such a requirement m=y very well provide a vehicle for frustra-
tion of a majority view by o minority block within the governing
body of a public entity, TFor erxample, in many communities there
ig a minority of the lagislative body who are opposed to the
acceptance of federal money. : Because fedeval money may be in-
volved in the condamnation action, they will vote against the
project, not on its meriita, bul because of the financing. Should
one or more Councilmen oY supervieors, as the case may be, be
absent, a minority may frustrate the project, even though as often
is the case the absent menbers have indicated their intention to
support the project. With the time schedules that are often
imposed upon public entities who are attempting to obtain federal
aid in their projects, it is very easy for a minority to kill the
project, even though a majority cf the members present could pass
a resolution.

Ancther situation, one of which T have been directly involved
where such a regquirement could frustrate a majority, is one where
litigation i3 in progress. I was actually on & case where a city
was litigating a guiet title action on beach property. The
property was considered vital to the public interest. The city
had to be prepared, at any time, should the litigation go against
the city to file condempnation proceedings. Because the owner had
applications for building permits on files and if the city were
to lose the action, a Writ of Mandate could have been issued
directing the issuance of the buirlding permits. For tactical
reasons and also for legal reascons, no cause of actlion in condem-
nation could be plead while the acticn was in litigation. If a
decizion had been made against the city, it would have been neces-
sary to call an emergency meeting of the City Council and there
were no assurances all ihe members could be present and there

was a minority who would have chbjected to the expenditure of the
large amount of public funds necessary to make the condemnation.
In our particular case, we succeeded in the guiet title action,
however, a majority of all the mewmbers of the City Council had
been required to enact a resoclution of neceszity in that situation,
a very vital public policy of preserving beaches for public use
might have heen frustrated and, if not frustrated, made far more
costly had an overly restrictive provision such as 1245.240 heen
in effect.

-



In suwemary, L2 domses® to Soecoion idds . 240 doss not state
any reason whatsoever for reguiring a majority of all the members
of the gouverning body of (he public agency “¢ epact a resolution,
and from ny exserience with public agencies, I know of none. In
fact, as I have stated, vital pubklloe welicies could be frustrated
by minorities of governing bodies 1f the section 1s adopted
with the intent as ststed in the Coimment to che saction.

vary tirudy yours,

S i
for whe Cltv Attorney
prd
4 gﬁ?ﬁi/
L AF f,/ . -
Byl Gl e

ARCK ALLEN
/By Assistaur Cliy Attorney

Jn/ft
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ECIIBIT VI
LAW DEFICES
RALPH B. HELM, INC,

RALFH B. MELM 4063 AADFOQRD AYENUE

JERDME M, BUDIRGER STUDIO CiTY. CALIFOENIA §1604
WAYKNE K, LEMIEUX (213) 8 7-1man

June 7, 1974

California Law Revision Commission
Schocl cof Law

Stanford University

Stanford, CA 94305

Re: Tentative Recommendations Relating to Condemnation Law -
and Procedure: Comments on Proposed Secs. 1235.180 and

1240.660

Gentlemen:

Your commission has sought comments concerning the proposed con-
tents of the revision of California Law as it relates to eminent
domain. The remarks which follow are directed to those provisions
of your tentative recommendation dealing with the condemnation

of property presently owned by a specified public entity.

We have had the opportunity in the past year of representing a
condemnor in proceedings in which the provisions of the final
paragraph of Sec. 1241(3) have been invoked and of representing
a condemnee in which the same provisions have been invoked. 1In
discussing this matter with other members of the profession in
Los Angeles County, it appears that this experiznce is somewhat
unigue. As a result of our experience, we have formed very
definite ideas as to the appropriateness of the current law.

From the standpoint of the condemnor, the current law is somewhat
deficient in that a condemnee may claim that the various public
entities listed in the final paragraph of Sec. 1241(3) refer to

a generic class of public entities rather than to the specific
entities named in the paragraph. It is our belief that the para-
graph is limited to specific public entities named and that the
generic use of the terms contained therein is inappropriate.
Rather than to detail the complete basis for this statutory inter-
pretation, it is perhaps sufficient toc note that as a matter of
policy the provisions should be limited to as narrow a range of
entities as possible. Thus, from the standpoint of condemnor, we
would suggest that proposed Sec. 1240.660 contain some language
to indicate that the entities named therein are the only entities

e
[ L.

[ S

-
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to which the immunity or exemption applies and that the generic
use of the terms therein is inappropriate.

For example, instead of merely listing a "water district" as
exempt from condemmnation, the section should be amended to read
"California water district™ to distinguish the score of public
entities which are "water districts" e.g. county or municipal
water districts.

The difficulties encountered by condemnee as a result of the
language in the final paragraph of Sec. 1241{3) are a great deal
different than the difficulties encountered by the condemnors.
as described above. As the tentative recommendations so amply
highlight, the chief difficulty in applying the law as it exists
today i3 in defining the meaning of the clause "appropriated to
public use". We would suggest that the definition contained in
proeosed Sec. 1235.180 for the clause "appropriated to public
does not in fact state the law as it currently exists. Once
again, detalled analysis of our conclusion would require very
lengthy presentation. However, hopefully, the following summary
will provide you with an cutline of the reason for our conclusion
and enable you to make a judgment thereon.

East Bay Municipal Utility Dist. v. Lodi (1932) 120 CA2d4 7490,
750-758, cited in thne comment to Sec. 1235.1B0 may arguably be

used to support the definitions in the Secticn. However, the

Supreme Court in City of Beaumont v. Beaumont Irr. Dist. (1965)

63 Cal.2d 291 Stated that only one case had been presented to the

Appellate Courts prior to 1965 dealing with the problem encountered

when one public agency named in the final paragraph of Sec. 1241(3)

seeks to condemn the property of another public agency named in

that paragraph. The one prior decision which the Supreme Court

in the City of Beaumont case cited was the decision in County of

Marin v. Superior Court (1960) 53 Cal.2d 633. It is submitted

therefore that the City of Lodi case has been specifically reputiated

by the Supreme Court in situtations such as we are discussing at the

present time.

If the City of Lodi case does not present the criteria for the
definition of the term "appropriated to public use" as it is used

in the final paragraph of Sec. 1241(3), we must then search to
discover where such criteria may be fqund. We are confident that
you have already discovered, that the Supreme Court's comments in

the Beaumont case were correct, to wit: there were only two decisions
directiy In point. Those two decisions, i.e. the Beaumont case and
the County of Marin case, indicate that the appropriate criteria in
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invoking the final paragraph of Sec. 1241(3) is whether the property
is owned by a public entity named in the paragraph and sought to be
condemned by another public agency named in the paragraph. Neither
the Beaumont nor the County of Marin case expended any effort to
determine whether the property was actually being used for active
public service by the condemnee. It is interesting to note that in
San Bernardino County Flood Control D1s+r1ct v. Superior Court {1969!-
" CAZd 514, the Court in examining a 'mMore necessary public use”
situation seemed to indicate that ownership alone by one publie
entity was sufficient to block the condemnation of the property.
The San Bernarg@inc County case also contains an excellent discussion
of the policies which should be invoked in a situation where one
public agency condemns the preperty of another.

To summarize, it is submitted that the definition of "appropriated
to public use" as it is presented in the tentative recommendations
is inappropriate at least insofar as it applies to the law as is
presently contained in the final paragraph of Sec. 1241{3}. Perhaps
the most appropriate method of solving the problem is by striking
the language "appropriated to public use" as it is contained in
1240.660. Another soclution to this problem would be to amend the
section to state that property "owned or appropriated to the use”
of the named entities I1s exempt from condemnation. :

Thank you for the opportunity to address these comments to you.
If we may be of any further assistance, please do not hesitate to
call or write.

Very truly yours,

H B. HELM, INC.

Waynel K. ie

WKL/rg
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5 , EXEIRIT VIII
ol S sNmlg CALIFGRNIA
151 WEST MISSION STREET
A ot SAN JOSE, CALIFORNIA 85110
! p . TELEPHONE {408} 277-4000

_ i o
CITY ATTORNEY June 3, 1974

Mr. DeMoully ,
California Law Revlislon Commission
School of Law, Stanford Universlty
Stanford, CA 94035

Re; Condemnation Law & Procedure

Dear Mr. DeMoully:

We have reviewed the tentatlve recommendation of the California Law
Revision Commission relating to Condemnation Law and Procedure.(The
Eminent Domain Law and Condemnation Authority of State Agenciles,
both dated Jamuary, 1974).

You and your staff, as well as other attorneys who participated in
the drafting of the statutes and the amendment to Art. I, g 14 of
the State Constitution are to be complimented on a Job well done.

We find ourselves in substantial agreement with the recommendatlions.
However, we do not agree that the burden of proof to establish fair
market value presently assigned to the property owner should be
changed. Nelther do we agree that compensatlion ghould be made for
the good will of a business taken or damaged.

Very truly yours,

ETER G. STONE
City Attorney

ok (! Othrren

By DONALD C. ATKINSON
Divislon Chief Attorney

DCA:tc

cc: Wm., H., Kelser, Asst. Legal Counsel ' A
ILeague of California Cltles - ‘ ‘ :
1108 "o" Street
Sacramento, Ca 95814
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Gentlemen:

Thanks wvery muchk {ov forwosding the copics of
vour hentative recommendations regarding the condemnation
law and pracedure. I have resd these recummendations with
considereble interaot, but belisve that revision is
required in the arsza of special benefits referred to on
page 41, note 09, =hich mekes a comparison of Beveridge v.
Lewlis v. Peopie v, Giumarra Faims, Inc,

The CommisSeldn #ay natura lly think that because
I was the losing lawyer in P2ople v. Siumarra that I am
somewhal projudiced

Thiis Ls wloubioedly o noweyver; I do believe

that ar injustie not oniy wag dong in nhev case, but will
continus to be Jdone L° the sule of thai cose is continued
to be aprlicd, I san do ne mors o set forth my views as
to witat the law shonld be wgitd reisrance o Lratfle
zenstitntineg a Deneifit tlan to anclose the copy of ocur
Opening Brizi iIn the J.uras B

R
L

P LT oaer ol URIG v Ternalaaien will give

‘ i
consJaﬁr{tJun to thﬂ POinte as set forth in that brief and
bring the California Lav, w.othslie Srencs to tlaff ¢ being
a beneflit, iy line with the cobes

/
Thank vou very mach fbr ;he spporpediiy of submitting
|“ h ) e ,»"':

o you my views.

E clas
.5, m*P“v 3 ~fne enclosed
by*maﬁ%m@m‘JnL;
wilch uhoaig be




Memorandum i
EXHIRIT ¥

OFFICE OF

NOMERT 3, TEAZE mE Ciﬂ’ ATTORNEY CITY ADMINISTRATION BUILDING

e e CITY GF SAN DIEGO SAN DIEGO, CALIFORNIA 82101

JORUN W. WiTT (714} 236- 6220
CETT ATTONMEY

July 3, 1974

Mr. John H. DeMoully

Law Revision Commission
Condemnation Law & Procedure
School of Law .
Stanford University
Stanford, California 94305

Dear Mr. DeMoully:
California Law Revision Commission

Tentative Recommendation on
Condenmation Law & Procedure

I have been asked to respond to the above-~referenced
materials. Aas is the case with most municipal attorneys,
I find my time constraints so limiting that I can only
comment in & cursory manner.

Overall I would say that many of the provisions appear
toc have improved under the Commission's handiwork, e.qg.,
§ 1263.020, yet cthers tend to make me somewhat nervous as
a government lawyer concerned about inverse actions, e.g.,
$ 1235.170. Other comments and questions are:

_ {1) Section 1235.170 -~ the definition of "property"
appears overly broad and would create inverse situations
more readily.

(2) Section 1240.010 - eliminates the "stated public
uses" for which property might be taken under § 1238 and
would limit eminent domain powers to only those public
uses declared by the legisglature in other codes. Does
this mean that some of the "usesa" presently existing under
§ 1238 would be eliminated becauge not all powers enumerated
therein are duplicated in other code provisions? .

{3) Section 1240.030 -~ the word "project" ghould be
defined in Chapter 2.

{(4) Section 1263.020 - this is a wvalid change.
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{5) Section 1263.140 - this provision appears
"suspect” and would alter the results of People v. Murata,
55 Cal.2d 1 (1960). The remarks at p. 220 where it 1s said
that "to avoid injustice to condemnee in a rising maxket"
make the necessity of this provision gquestionable.

(6) Secticn 1263.330 appears to be a valid clarifica-
tion. '

These are only a few of my comments and remarks. fThay're
cbvicusly not "earth shattering" observations, but hope they
are of some use to you. I would like at a later date to
respond more in depth to more specific points,

As a final note, we wonder whether the Commission took
into account Section 7260, et seq. of the Government Code
in preparing its recommendations. This, in our opinien,
warrants some consideration.

Sincerely,

JOHN W. WITT, City Attorney

‘ ' hﬁ>ickﬂﬂi&»
Donald W. Detisch, Deputy

DWD:rb
fole Wm. H., Keiser

Agst. Legal Counsel

Leagque of CA Cities

1108 "O" Street

Sacramento, CA 95814
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Memorandum Th-138 EXHIBIT XI

STANFORD LAW SCHOOL

Starronp, Carrrornia 84305

May 13, 1974

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear John:

I have looked over the Commission's very impressive "Tentative
Recommendation Relating to Condemnation Law and Procedure." One mat-
ter particularly caught my attention. It appesrs to me that the Ten-
tative Recommendation sugpests a rather substantial change in the law
with respect to public use and necessity. However, there 1s no clear
indication in the text of the Recommendation that such a change is
being made. This, in turn, greatly reduces the probability that there
will be a useful discussicn of whether such a change is desirable.

Let us use a concrete example. A state agency takes part of a
larger tract in order to erect a public improvement -- say a school.
The peculiar conditions are such that severance damages to the part
not taken exceed‘'additional fair market value that the state would
have to pay 1f it took the whole tract. Under existing law, such
"excess condemnation" would be legal. As I read the Tentative Recom-
mendation, the state would not be allowed to take the remmant and
would have to pay the severance damages. If 1 have correctly read
the Tentative Recomzendation, thiz iz an important change in the law,
Such a change requires discussior.. What are the reasons for such a
proposed change? Has the Commission congidered those reasons and the
counter arguments in arriving at this Recommendation? If so, why is
there no discussion of that consideration in the Tentative Recommen-
dation?

It 1is possible to read this part of the Tentative Recommendation
more broadly as indicating a generally more restrictive attitude toward
so-called "excess condemnation." That attitude eppesrs in a number of
ways in this part of the Recommendation. One of the more interesting
ways in which it is shown is by causing the topic of excess condemmna-
tion to disappear by assimilation to the topic "Public Use!' Thus,
“"acquisition for future use," as well as "acquisition of physical and
financial remnants" and "acquisition for exchange purposes' are all
treated as though they were subtopics of the public use requirement.
In fact they are much better treated as a separate category, more re-
lated to public necessity than to public use. The day has long since
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passed when 1t was doctrinally permissible to talk about excess con-
demnation in public use terms. The real objection to excess condem—
nation is that the state doesn't need the excess part taken for the
particular public work contemplated., That ig a necessity proposition,
not a public use proposition.

In fact, there are two quite separate and readily distinguishable
categories of necessity, which might be called necessity 1 and neces-
sity I1. Necessity I 1s best exemplified by excess condemnation cases,
Necessity 1I is well summarized under the heading "Public Necessity"
on pages 38-40 of the Tentative Recommendation., Necessity I1 issues are
usually classifed as nonjusticiable, and I agree with the Commission's
conclusion that they should continue to be so. Excess condemmation
iesues are, generally, thought to be justiciable. ,

Submerasion of excess condemngtion in "Public Use', where it does
not belong, submerges a whole hest of important and very far reaching
issues about the proper relations between man, land, and the state,
At the same time, the Tentative Recommendation adopts substantial
positions that beg all of these submerged questions., It is important
that these gquestions be openly and fully discusseed and resdved, and 1
urge that you bring the matter to the attention of the members of the
Commisglion with the recommendation that they do so.

Sincere
- /J——

John Henry Meryyman
Sweltzer Professor of Law

JEM:bE
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Memorandim 3 EXHIBIT XII @
STATE OF CAUFORNIA ' i
- L

FRANCHISE TAX BOARD
u:umum. CALFORNIA 75347

June 27, 1974

California Law Revision Commission
School of Law

Stanford University

Stanford, CA 94305

Attention: John H. DeMoully
Executive Secretary

The tentative recommendation relating to condemnation law and
procedure has been reviewed.

As this department 18 not directly charged with the exercise
of the power of eminent domain, we will refrain from commenting
on the technical aspects of the revisions as proposed.

Our primary concern, for tax purposes, involves the possible
recognition of gain or loss arising from condemnation awards.
Therefore, a more uniform condemnation procedure establishing
these awards will promote a more efficlent determination in
this area of the law.

As your recommendation seemingly satisfies the need to revise

an inconsistent and inexact area of the law, the results of
your endeavors have our approval,

&tin Bu;f 8

Executive Officer : \/(




-

emaranduh | e o I .
biema1 LT EXBIBLT XIII

Calif ornia  Law Ravigion Coarmiagiom
Sehool ni Lew

Stanford Unlversity

Stant ord,

California QLz0g i Candamnntiorn. Law and Frocedure

Mre eminant Domain Law
January 1974

i
e

Gontleman:

Fimgt 1=t me chang vou feor fiswing me az one af the contributorsy

Mostly T asree with the recommondat.ons, hopefo&y ¥ am reading the
text corractliy. I am riov g attorney, howsver have b2an badly burnt by

the Div isgorn of Highwavs and will start off with comments thal eminate
or1 arc count of thig and condewanatlion setione I have beern personnally ine

volwed in as a fee anpreizery

Section CUP 1030«-Former code of CP 1Z46.3 (INVERSE}

In my case in Contra Cesta County 1313141 heard April 24-25, 1973
the Judge did in faet rewrite the verdict of the Jury in the trial of
1967 (104672} so g2 to include a easment not included therein, this
easment being the reason for the INVERSE case., The D. H. admits 1t was
not inecluded, the judge refused te rule res judicata, but when the finda
ings of fact camr thru, after failing to nend ug proper notice, they
were written up a3 1T he had ruled res judicats. I will cover this
later in a series of artiecles, as this case is not 100% settled even
at this late date%

The point I wish to make here iz that we need to add one more line
to this section, more/less thusly"such shall be construed to include
ALL the comparable expense, or preparation, that the defendant may have
accerued as preparation for defence, nut not limited to the above named™

Comment: It has zlways heen my sxperience that an appralser and

‘englneer were necessar y wrerein the pertlal take lnvolved grading, roade

ways, glopes. In this cuse I am exnaected to construct a roadway up a
230 foot 2-1 slope created by the [, Hs {teztimony of D. H. engineer in
case 104672) In 131342} {inverse} +the D, H. brought their engineer inteo
court for two days, whoe 3at side by gide with their attorney, and thelr
appraise Into court for une day. Reither took the stand for as what
appeared to be the anly sglution after ihe judges ruling, in fact the
lessor of two evils, srrangement for 3ettlement were made, This was
after the Jjudgs STLIT ths ONI easment into two parts, ruling one wasg
paid for , the otaer not, and ruled sut severance damage: We did re-
celve an award of $1000F fur the later por tion Ly agreemeni.. such
check 13 still not cashad by as% The 1. H. refused to allow interest
from 1967~the agree date of the "tresspass”, later stated they would if
this would sa2ttle the case, =uh we refused. Later this was written
up without the intereszt, the judge {ther says an gversight and again this
paper was rewritten, I eatioch a copy Mencrandum of Decision
10-23=73 and 11+19~77

T also wrote the iudge a Tetierw~ a2opy attached- on this subjects
of coursz2e no answe. was received or expectud, My latter would have been
much stronger but my legal advizse ruled 11 out, I brought this inverase
up thru Beoard of Conirel., three depurrers and orae«trial then employed
an attorney for the sowcalled trisl in April 1973, which lasted 3% hours®

[
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There is a sore point in the public nind as resgpects the policy of
D. H., 1n Porcéng the defandant to gecure an avpralesl vefore they will
conaider a counter of fer, New T obellave thet an zppralsal ls necessary,
however at this pelnt the L, H. shoulu also get an OUYSIDE appraiser te
aupport their view, inztead of walting until Jjust hefor the actual trial
as ia their volicy... In my case this and the laek of the faets in the
AFTER conditiorn in a PARTIAL made doubly certain that it would go to
courtsy After we got our acvra3"9W st a eost of ﬁt;er"I hundred 3 the D. H,
refused to congider se cur anpypraiszal "was more than 5%" above theirsé
Now If they are pr oven Lo be ?'iv %F& sevrsct as in cur case L0672 and
we were only 3% above the jury vsluation then thers is need to force the
D.H. and any other putlic apenej Lo be more realigtic by the process of
consideration of the deTendanis coets, ‘inecluding sngineer and attorney
gimular to SB 476 {(J479) froiled 4o pess, aigo simaiar to  sectien
CCP 1036=formally 12686,7% but a2liew for a 108 differential- I am just
not dold that the D, H. ov ary gzﬁ&r Arens ? frnould be nanzlized if not
within the 8% crap they pull durine g-’ ationay

«4

Thank for bhearing with me,

I would offer to suppori the points herein in persons if you let me

know when znd where¥®
Howard Foulds,

P, G. Box 185 Downleville, Ca. 95936&
ot Golden Highway #49 at the conflux of the
Yubk.. and Downle Rlverse=-

A WAY OF LIFEY

N

Customary comment--pr obably not required:
I am retired, do my own typing ss I do not
have a secretary, nor do I ever again hope
“to be s0 busy as to require oney

H, Fo,
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July 2, 1974

Mr, John H. DeMoully

Executive Secretary

California Law Revision Commisgion
School of Law

Stanford, California 94305

Dear Mr. DeMoully:

Thank you very much for your letter of
May 29 enclosing a copy oftthe tentative recommenda-
tions concerning Eminent Domain Law. As usual I think
you have done a great job and have only two comments.

It may be too complicated to make these sections
applicable to inverse condemnation but certainly many of
the sections, particularly the discovery sections, should
apply in inverse condemnation actions. It is possibie that
these sections c¢ould be held applicable but in my reading
of the proposed revision I did not find it.

Another area which has concerned me, and I am
sure others as well, (and which may be impogsible to deal
with) is the situation where it is apparent that property
is going to be condemned but nothing has been done ex-
cept very preliminary planning., The fact becomes known
and it really does depress the value of the property under
threat of condemnation. This is, perhaps, outside the
scope of the present effort but I can think of at least
three or four examples where clients have had to sell
their property before actual condemnation and have had
to take a real reduction because of the threat of con-
demnation. Since this is a type of case which I handle

infrequently, there must be others with far greater qx‘ j
perlence on this subject than I.

Very truly ours,

Vernon f{ Good i ; ‘
VLG:ka Laa |
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EXHIBIT XV
SOUTHERN CALIFORNIA § JAS | COMPANY

B0 SOUTH FLOWER STREET « LOS ANGELES, CALIFOANIA
LAWY DEPARTMENT Meiling Address BOX 54790 TERMINAL ANNEX, LOS ANGELES, CALIFORNIA 90054

July 2; 19?4

California Law Revision Commission
Bchool of Law
Stanford, California %4305

Ra: (ondemmation Law and Procedure

Dear Sirs:

I am favorably impressed with the tentative recommen-~
dation of the California Law Revision Commission with respect
to condemnation law and procedure, Of particular interest is
the proposed recommendation "that any person authorized to
acquire property by eminent domain should alsc he authorized
to obtain possession of that property prior to judgment."

Such an approach would be of benefit to both condemnor, property
owners and the general public. The growing energy shortage has
macde "immediate possession™ a necessity. Unnecessary, lengthy
litigation should not be permitted to delay the flow of natural
gas to the consuming public.

One other area of specific interest is the recommended
addition of Public Utilities Code §613. This addition is to
read as follows:

A gas corporation may condemn any property
necessary for the construction and main-
tenance of its gas plant.

Gas plant, as defined in Section 221 of the Public Utilities Code,
includes all property used in connection with or to facilitate
the production, generation, transmission, delivery, or furnishing
of gas, natural or manufactured, for light, heat, or power.

Although I am firmly of the opinion that the law, as
presently stated, gives a gas corpocration the legal right to
condemn property for an underground natural gas storage field,
the addition of Section 613 of the Public Utilities Code would
strengthen this contention. However, S0 as to clarify a '




California Law Revision Commission
School of Law

July 2, 1974

Page 2

possible doubt, I would suggest that either Section 613 or
Section 221 could be meodified to specifically make reference
toc the underground storage of natural aas.

The phrase "or for the underground storage of natural
gas” could be added to proposed Section 613. This section
would then read as follows:

‘A gas corporation may condemn any property
necessary for the construction and main-
tenance of ite gas plant or for the under-
ground storage of natural gaas.

As an alternative, and possibly preferable approach, would be
to add to the definition of gas plant as found in Section 221,
the terms "underground storage." This section would then be
as follows:

*Gas plant” includes all real estate,
fixtures, and personal property, owned,
controlled, operated, or managed in
connection with or to facilitate the
production, generation, transmission,
delivery, underground gtorage, or furnishing
of gas, natural or manufactured, for light,

. heat, or power.

The underground storage of natural gas is necessary to
serve firm loads., As the number of firm customers increase,
the extent of underground storage must also increase if we are
to continue to adequately serve our natural gas customers.

Thank you for giving me this opportunity to present
my comments with respect to your proposed recommendations.

Sincerely,

/7

FAP/xcg
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L7848 35th Avenue
Hdan Pranclsce, Callif. 94116

May 234 1574

Mr. Jehn D, Miller, Chairmanm

The California Lew Revision Commission
Sehool of Law

Stanford Universite»

Stanford, Callfornie 9430%

Dear Chairwman Miller:

Re: Condemnation Law & Proe
cedure, Tenative Recommen-
dation Concerning: The Em-
inent Domain Law

The purpoce of shis letter is to suggest
that the eminent dowain law snculd be broadened to assure a lege-
islative ¢onsent to & taking for recreational purposas; that ls
to say, the enactment of statutory recognitlion that public pura
pose includes recreation.

While my personal interest is limited --
i.e., trails through private property into public lands, trails
bordering inland waters for Zishing and hunting, and a trail al-
ong the coast for public acress to rocks and beaches -= other
recreational purposes should not be neglectad,

i, thereforas, submi% Section 1240.680 might
be amended in manner indicated balow:

12,,0.680. Property appronriated to park, recreational or similar
uses,

1240.680. {a} Subject to 3ections ... property is presumed %o
have been appropriated foir the best and most necessary publlic uae
if the property le approprlatad to public use asz sny of the foll-
owing:

L
(5] For reecreational purposes.
(6 For paths snd roads through private land into land avail.
able for public use; whether the ownership of such land 18 in the
public or not. ,

‘-1“
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{'f} For biking sad horesback riding treils,
é } For sehicular rosts and Creilse.

g} For paths bordering atregss, lakes and water courses and
along the seacweast, Irciuvdlng vehicle perking &ereas lmmediately
adjacant,, snd for stream and lake bottome, water course arseas,
and the rocis and heacnes along the seazeast cuntigusus te sea-
coagt paths.

Slntersly yours,

“HORAC? A. WELLER

mZm
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FERRY M, FAAMER
iGze- 1972

June 5, 1974

California Law Revision Commission
School of Law
Stanford, California 94305

Attention: Mr. John H. DeMoulley, Secretary

Re: Proposed Revision of Condemnation Law Procedure

Gentlemen:

Your letter of May 2%, 1974, and the enclosures have
been received and are appreciated.

While I may have further comment to make with reference
toc the condemnation law, I hasten t¢ express views on two subjects
upon a preliminary review of the material.

On page 31, it is stated that the Commission recommends
that condemnation by private persons be abolished except in cer-
tain stated instances. I vigorously disagree,

From time to time, as a result of incidents frequently
not the fault of the owner, a parcel becomes landlocked. while
it has been stated that it is contrary to public policy for land
tc be landlocked, in the absence of the ability to condemn access
to a public road, the property becomes virtually useless, Some-
times the problem is solved by implied reservation or implied
grant of easements. Sometimes it is remedied through prescription.
However, thesge are uncertain solutions and de not apply in all cases.
Moreover, property which has a use for residential purpcses cannot
be effectively so used by merely providing access., Public utility
services when they are available in the area should alsoc be avail-
able to each residence. The policy of the Pacific Gas and Electric
Company is not to condemn easements or rights of way for private
property but only for their main lines. Consequently, a person
can spend a substantial sum of money for the construction of a
home and then be unable to get utility service because of the
lack of the right to install pame and the refusal of the company
to condemn it,

: In my opinion, the right on the part of private per-
sons to condemn for a public purpose should be retained. Per-
haps a public purpose should be redefined. Certainly it ought
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to include the right to conderr a rcadway of proper width and
location for ingress and egress and it should include the right
to condemn for use by a public utility for the installation of
water, sewer lines, power and telephone lines with proper safe-
guards to the properties over which such easemants are condemned.

The other area subject of this letter appears on page 36
where you stats that the Commissicn has concluded that the right
to condemn additiconal land because the remainder would be in
such size, shape and condition to be of litfle value should be
retained. This power has heen, in my opinion, repeatedly abused
by the Department of Public Works, which has virtually gone into
the land business. Sales of its collected remnants are constantly
being held and provide a substantial source of revenue. The abil-
ity of a private land owner to convince a trial judge that a par-
ticular remnant is or is not "of little value" is questionable.
Indeed, the logic requiring a land owner to assume this burden
escapes me. Since the property is not needed for the public im-
provement and all that is being done is an attempt to reduce the
cost to the public by allowling the agency to acquire additional
land, install the improvements, and then sell the excess as a
neans of offsetting the costs a questionable extension of taking
for a "public" purpose arises. Purthermore, if the power to ac-
quire additional land for resale can be justlfied because of a
reduction of the overall public expense, then it follows that the
same right should be extended to private utilities whose rates
are fixed by coverall expenses. Yet you note on page 37 that non-
governmental condemning agencies have no such power and you pro-
pose that this not be changed. No reascn for the discrimination
is stated.

I will study the material further and comment addition-
ally. However, for the record may I say that I am a private attor-
ney handling condemnation matters on behalf of land owners and ac-
gulring condemning agencies. I recently completed the acgquisition
of property and various easements on hehalf of the City of Colusa.
Conseqguently, I think I am in a positirn to see condemnation pro-
blems from both sides,

very truly

—t )_
gert zﬁ‘Blade iﬁiz”

lade & LeClerc

RVB/je
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EXRIBIT XVIII
July 11, 1974

California Law Revision Commission
Scheol of Law
Stanford, California 94305

Gentlemen:

The legal staff of the California Hospital ASSOLlatlon has recently
reviewed the California Law Revision Commission's recommendation
concerning eminent domain, We would like to take this opportunity
to indicate our support of the recommendation concerning nonprofit
hospitals as set forth on page 32, paragraph {2) of the Commission's
report. We would call to your attention active legisiation
(Assembly Bill 3145, Brown) which may necessitate some additional
revisions later on. While we are not opposed to the bill in its
amended form, we feel that several of the qualifying requirements
may further delay and complicate an already complicated process,

Thank you for the opportunity to review and comment on the issue
prior to the introduction of specific legislation,

Sincerely,
oy
/750 8, Mhir

“ Leg1slative Advocate

JEM:cl1d

California Hospitai Assaciation
925 L STRETT, SUATY 1250, SACRAMENTC. CALIFGRENIA 95834, 916 443-7401
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ALBERT J, FORN, INC,
A Profeasional Law Corporation
ALBERT J. FoanN
ATTORNEY AT LAW

SUITE #1% WILSHIRE NORTON BUILDING
AOSE WILSHIFE SOQULEVARD

LOS ANGELES, TALIFORNIA ROCIO

TELEPHONE (213} 387 -Ba3g

July 12, 1974

Mr. John H. DeMoully

Executive Secretary

gcalifornia Law Revision Commiasion
School of Law

Stanford, California 94305

Dear Mr, DeMoully:

Thank you for sending me the tentative recom-
mendations of the Law Revislon Commission re condenma-
tion law. I have not had time to do more than scan
them and read the Summary but I am impressed very
favorably - even though I atart with a decided blas

in favor of the private landowner,

I would like to pasa on cne comment,

based on my experience. There should be specific
penalties for a condemnor's refusal to comply with
discovery provisions., Too many judges assume (even
after Watergate) that "the government” is always
right and good., I iknow of a8 cage where a Division
of Highways attorney refused to submit his valuation

- data or even give the name of his appralser-witness
prior to trial. Yet the judge permitted him to use
the surprise-witness and did not permit the defendantts
lawyer time to check out some strange comparable sales,
Fortunately the Jjury was not as lmpressed with "the
government" as was the Jjudge.

Ve truly yocurs,
Ci:iszingibxﬁa /ﬁ//i c;;QT" —
ALBERT J. FORN
AJF/ja T

oL

e

A
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FEDeESH ALl COMBUNICATIONS
SOTMY DOMMsR IR

CALETIMLA AYATE SUILDING

AN FASNCIBCS. CALIFORMNEA HAIGE

TRl rrMOE. - 415 ABRT

Tamiirisatog

SrsmE T LA LT F O R MDA

July 26, 1974

Mr. John B. DeMocully

Executive Secretary

California Law Revision Comtlsmion
School of Law

Stanford, California SU3CH

Decar Mr. DeMoully:

Re: Comments on tentetive roecommerndatlons on econdemnation
law and Civil Code Section 1698

In accordance with your letter of trensmittal dated May 29, 1974,
the Legal Division of the Fublic Utilitles Commlission hes reviewed
the tentative recommendstlions on the twe subjects noted shove.,

With respect to the Lentative recommsndetions on condemnation lew
and procedurs, the Commission staff notes that proposed Section 622
of the Public Utilitiesn Code wouid Ilimit <he powyr of condemnation
of property necessary ol iemmikia. Tacilisles to motor and water
carriers. The term “motor carrier” is defined to include only
highwey common cerrlers as 3efined in Sccltion 213 of the Public
Utilities Code.

This eppgars o consiitulte a substentive chenges LY 1imiting the
power of condemnavion ol toevminal feciiities Lo only this one type
of land based common oarrler. Proposed Sact%anaﬁﬁﬁ in designed to
supersede subdivision 22 of present Svction 1233 of the Code of
Civil Procedure, which grants the power of condemnation for terminal
fgelilties te sny commen coarrler opzrastlng upon any puslic highway
between fixed termini o cver a regular rouie. However, proposed
Sectlon A22 would nout grant the power of condemnation to twe types

of common cerrlers, petroleum Irregulay route carriers as defined

in Section 214 oi the Public Utilities Code snd cement carriers

as defined in Section 2i4.1. which now huave such power under C.C.P.
Section 1238. These 4tvwo 4ypes nof carriers are common carriers who
perform specialized servicea. They are regulsted in tﬁemgﬁﬁﬁ*“”“”“_"“
menner as highwey common corriers. e

1
JS—
T i

A
- ]
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In order to maintaln the e ¢L0LF. Section 12308
regarding coademnsat lon -i&s it iz suggested
that proposed Seoctinn H287a:{1L° o gpecifically include
the ene two apecial sf;es o ﬂamm@ﬂ caf*ic:“ within the deflinltion

b=
of “motor carrier” as ussd in that sestisn.

The Commisalon stafll doed wv* heve any comnanbs regardimg the
tentative recommendatlon on Tivii Code Secticn 1A%

W

Very truly yours,

R R s ;
,/ ‘ rff i
Richard D‘ Grevelle

General Counsael
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STATE OF CALIFORNIA~RESOURCES AGENCY EXEIELT XG RONMALD REAGAN, Governor
DEPARTMENT OF WATER RESOURCES
PO, BOX 388 _
SACRAMENTO
23302

July 25, 1974

California Law Revision Commission
Sehool of Law

Stanford Unlveraity

Stanford, CA 94305

Subject: Tentative Recommendatlons Relating
t¢ Condemnetion Law and Prooedure

January 1974
lentlemen:

"~ The Department of Water Resources will be directly
affected by any change ln Californias condemnation law and
procedure, We, therefore, have a great interest in the recom-
mendatlions proposed by the Commlssion and appreclate the
opportunity to asslat the Commisslon in its study. Hopefully,
‘our comments will prove beneficial to the Commission.

In formulating ocur comments, we have reviewed the
extenslve and exhaustive comments submitted by the State
Department of Tre&nsportation. On the whole, we concur with
these comments.

The following specific commente and suggeations are
offered for your consideratlon:

l. With regard to the Commission's propossal concern~
ing acquisitions for future use, the Department would not object
to the Caltrans propogsl thet extends the period within which
actual construction must commence to ten yeare in conformance
with the Federal Aid Highwey Act of 1973. However, at present
the Water Code does not piace & time limit on the commencement
of constructlon and the Department would prefer retention of

the present law,

2. The Department agrees with the objections pro-
pounded by the Department of Transportation with regard to the
allowance of damages for loss of good will as ocuilined 1in proposed
Section 1263.510, If any allowance 18 to be made for good will,
the term should he carefully defined.

3., We do not concur with the Commission's recommenda-
tion relating to the procedures for determining compensation,
We would favor the majorlity view which places the burden of
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persussion or value &pd dunages on bthe auner.

h, Wr aunport e Leparbuent of Trangportation’s
objectiona and comments to proposed Seccion 1262,150 "Mistrisl,"
Sectlon 1263.140 "Hey Trial,” Section 1263,.620 "Work on Partially
Completed Improvements,” and Section 1263.620 "Termination of
Leage in Partial Teking.' .

5. We concur in the comments by the Department of
Transportation in the ares of condemnation procedurs, especisally
those comments pertaining to proposed Sectisns 1255.010 through
1255,030.

6., With regard to Post Judgment Review, the Department
recommends thet the Commlsslon not delete the current provision
in Code of Clvil Procedure Sectlon 1251 which &llows the state
or public corporation condocmuor & yoar to market bonds to enable
it to pay the judgment. The Department, along with the Department
of Transportation, feels such deletion would tend toc threaten
many needed public projects.

- Te Yo also sudport the Department of Transportation's
objections to proposed Section 1268,.510 relating to the awarding
of litigation expenmes and Sectlon 1268.260 reliating to "involune
tary" dismlsssls, ,

We have no comment in the Jollowing arsen:
1, Ariicle 5 - Excers Condsimation

2. Propesed Soctiony 1263.440 "Computing Damage and
Benefit to Remainder,” 1263.24C "Impsovements Made After Service
of Summons,” 1260.250 "Compensation for Appraisers,” 1265.310
"Unexerclsad Optlons." 1285,.220 "Busincse Eguipment,"” 1263.330 '
"Changes ih Froperty viiue Laz $0 Busanence oi the Projeot,” and
1265,510 "Contingent Fubture Interests.’

3. Proposed Ssction 2268.7T1C which deletes the present
provision of Section 1254{K} which provides tnhat where & defendant
obtaing 8 new trial end does not obtala & yaault greater than that
originally awarded, the costs of the new trisl may dbe taxed

agalnst him.

The remarke get forth above rapresent the comments of
the Department of UYater R2sources vo th2 Law Revislon Commission's
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Proposed Tentative Recommendation. The Department offers to
render any asslatance the Commlasilon may request ln formulating
1ts final recommendetlicns,

Sincerely yours,

Chief Counsel
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‘Home still

.a “castle’

in Concord

The Concord City Council is

_taking & hard - line approach to
condemnation of private

- praperly. :

The sutcome could mean a

: financial bucden to a dozen

- future homeowners whe will

Thave 1o hear added consiric-

{ion costs at aboul $3,500 per

househotd.

" The Monday action by the
council upholds “‘a man's
home is his castle” concept

- even though the Casile

. Construction Co.. might dis
agree ot that on some o0~
casaions. ' :

* Paul Baldacci, of that' firm,
argues the decision will turn

- whal could have been & simple
task of sewer service fiook - up.
into 2 “monumentzi under-
taking™ involving more ton-

* struetion on Cnncordi

. Boulevard. - ;

- - Foor members of the council
ruled that an individuzal proper-

: ;g owner, Mr. and HMrs. B.D.

elly, has the prerogative to

- 8ay 1o o a'condemnnatiots. The

. fifth councilman. Richard

. LaPointe, ¢pposed the action,

- saying the best interests of the

. commaunity would be served by

* action favoring the constrve-
{ion company. .

' Councilrﬁyan Dan Helix

: noled, "My personial feelings

+ conflict with the way 1 have lo
. vate. The problem: i 1 do not

. believe it is appropriale to yse
condemnation in Lhis way.”

. Baidacci argued the Feltys

* should grant the easement in
‘the spirit of neighboriiness. tle

" nmaid that to do otherwise will:
mean the difference between
300 feel of work at $8 per foot
versus 1,500 worth of work at
$30 or 335 per foot,

. Helix said the city should la-

- vestigate Lhe possibility of
assisting in the extra burden of
construction along Concord

ievard mstead of through

' the Yelly property st 1778

_ ClaycordAve, .. .

k)

" T MhE-Baldicel holding 1s fo°

the noriheast at the intersae.
tion of Mi, Diablo Creek apd
Concord Boulevard.

Mayor Richerd Holmes

. wglended his apologies to the

futyre-purchasers whn wili

- bare The added cost of sewer

- annection, but added..'Thiy
hita the basios of condemna-
tig-ol private property for
peivate use.” '

Councilman Larry Azeveds .
tlko recognized the two sides
tn the horden Quesfion, hut.,
slressed (he property owner
has st ax many rights as the
develaper. ’ T

Baldacer told the enuncil he
was “embharrassed” ahout”
making the request. his first

condemnation request 15 .
Years of hysiness in Concord.

He offered to replace
lands-aping on the Felty
property. place bond to this

effect and pay the Feity's §1,
000 for the inconvenience,
Felty said. *“{'ve also beer a
citizen of this community for

15 years or so and I'm not an
_ogre of the community. [ dg"-
~hot wish lo consider this
_proposal. T am not looking for
: more monev. I'm only looking
+ 10 be left alone,” he said, In-

dicating he had retained an sk
torney in anticipation of poysi

-ble Iitigation,

He stressed thal the work
was “hound” o reduce his
praoperty vaine,



