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Memorandum T4-23
Subject? Siudy 32.120 -.Execuiion (Exempiions--Health, Disability, and Life
Trsurance; Unemployment and Workmen's Compensation)
This remorandum discusses the exemption of health, disabpility, and life
insurance, and unemployreni and workimen's compensation benefits. In Chapter 5
of the draft statute (attached to Merorandum 74-17), the provisicns concern-
ing the various types of insurance (see §% 705.420-705.53C) essentially re-
state existing law. However, at tire last meeting, the Commission indicated
that it wanted teo undertake 2 thorcugh revision of the lsaw concerning enforce-
ment of judgrenis; from this the stafi assumes the Commission will also want

to examine the basic issues involved in the variocus eXemptions.

Disability, Heal*h, VWerkeen's Compensation, Unemployment. Benefits

Under current law &and in the draft statute, the exewptions of disability,
kealth, workmen's compensaticn, <nd unemployment henefits are provided by
several different sectiocns as follows:

{1) Disability or health insurance benefits are exempt in an amount
represented by, at most, a 500 anmual premiurm (§ 690.11; draft § 705.42C).

(2) Disability &nd other benefits received from & govermnmental entity
are entirely exempt (§ 650.18; draft § 705.450).

(3} Disability henefits vayable under a life insurance policy, perhaps,
are exempt in an amount represented by a 500 annual premium plus znother such
amount in favor of the insured's spouse and minor children (§ 690.9; draft
§ 705.430). group life benefits are entirely exempt (§ 690.10; draft
§ 705.4u0).

(4} Benefivs from a Traternal benefit soclety are entirely exempt

(§ 690.14; draft § T05.520).



(5) %orkmen's compensation tenefits are entirely exempt (§ 690.1%; draft
§ 705.480).

(6} Unerploymen~t and Jdisakility benefits deriving from the Unemployment
Iusurance Code are encirely exempt (§% 690.16 and 69C.175; draft §§ 705.490
and 70%.500].

Bealth, disability, workmen'’s ccmpensation, ind unerpleyment benefits
should be entirely exempt in recognition of the policy that generally such
benefits are designed to compensste the recipient for = specific physical loss
guffered or for minimael liviag expenses at & time whern through misforture the
recipient is unable to work. The current $5C0 annual premivm limitation on
health and disability insurance serves no identifisble policy and should ke
eliminated. Section %-503(c}(7)-(8) of the proposed banKruptcy zet (see

"proceeds, benefits,

Exhibit II) completely exempts "disability benefits” and
or other rights to which the debtor is entitled ss a result of any perscnal
injury or unemployment."

Ti: addition, the exempiicon skould be drafted tco apply to such benefits
regardless of their scurce; hence, for example, separste provisgions for exemp-
ticns of disability benefits from frezernsl benefit soclievles, life insurance,

digability insurance, unerployrent compensation, or workmen'’s compensation
E PLloy E

are UNNECEsSary.

Life Insurance

In marked conirast to keslth and uisablility insurance, life insurance
is in large meazsure an investment, and benefits paystle are not directly
releted to any specific loss. Hence, the policy which indicates zhat hezlth
gnd disability benefits should be completely exempt does not apply to life
insurance benefits. Various ressons for exempting life insurance benefits

have heen offered:



(1} Tc =llow s perscn to provide for the reasonable support of his
depenients £fter Lis death.

(2) To enable the nead of the femily to provide a living for his family
after death above snd beyond his {irancizl conditions before death.

(3) To berefit the teneficiary regardless of any creditor of the
insured.

() To eacvourage the rehabili.ation of dettors.

{5) To szhift the burden of socisl welfsre from the comunity to creditors.
The stsff thinks that the primary policy should be the first-~the support of
the insured debtor's dependents after nls Jdeath. It should be noted, hovever,
that the general movemenl of exemption statutes in the United States has been
away from this restrictive policy. &Czliforniz lav recognizes both this policy
{subject to the $50C annual premivr limitation) and the broasder policy of
allowing any berneficlary io benefit as long as the annmual premiums do not
exceed 3500, The $500 anaual premium limitation, 3ating from 1872, does not
make much sense since the benefiis resulting from such a policy can vary greatly
depending on the type of policy, the maturity date of the policy, and the age
of the irsured. In addition, in California the exemption applies to the funds
in the hands of the beneficiary too, even where ithe beneficiary is @ business

creditor of the insured debtor. {See dalscussion of Jackson v. Fisher, 56

Cal.2d 196, 363 P.2d 479, 14 Cal. Rpir. 439 (1961), from 1& Stan L. Rev. 599,
attached as Ixhitit I.) This seems overly generous.
The following factiors may be manipulated to achieve a particular policy:

(1} Type of policy. The exemption may be made to depend on whether the

policy is straight life, endowment, znnulty, or some gther Torm.

(2) Type of venefit. The type of henefit may cepend on the type of policy

but, within a given class of policy, tThere may be different benefits and

e

-



privileges, such as the right to assign or change bheneficiaries, 0 surrender
the policy for its eash value; ‘¢ borrow on the cash value, to choose whether
the fece value is poid off In a lump sum conly on the death of the insured or
ray be taken while he Is allive in insteallmenis or a8 & lump sum.

(3) Awount of benefit. The exempiicn ray have no value limitation or

limits rzy be placed on the amount of the benefit or on the amcunt of the
premiwm paid. Different exempbion arounts may bte allowed on distinct types

of benefits such as z8sh surrender value, endowmer* cpticn, or face value

at death of insured. Thz amount of the exemption may deperd or the number of
dependent beneficiaries. Sirnee value limitations eventually beccome obsolets
due teo inflation, the amournt of the exsupl bensfit may be made to depend on

the amcunt necessary for support as in the proposed bankruptey act (Exhibit 11).

(4} Type of insured. The exemption may depend on ihe aga, solvency,

family status, and the like of ths insured.

<5) Type of beneficlary. The exemption may depernd or wnsther the

beneficlary is an individual, a creditor of insured, a spouse, miner child,
dependent, the devior himself, or ths insured's estate.

(6) Typ2 of scurce of premiums. The exemption may depend upen whether

the debior's life is insured by scmeone other thar himself, such as hls spouss
or creditor.

(7) Type of insurer. The exerption may dzpend upon the type of insurer,

s

gsuch as private or governmental, mutual asscclation or corporaticn, and the
like. Pregently, California law provides an exemptior feor life insurance
zenerally ir Sechion 6£90.9 (drafv § 705.430), for zroup life in Secticr 690,10
(draft § 705.440), for pubtlic employees death benefits in Section 650,18 (draft
§ 705.450), and perhavs for scme life coverace frem fratsrral benefii socisties

in Ssetion 69C.1k {araft § 705.520).

b



{8) Extent of exemption. The exemption may protect only the debtor or

may include his dependent beneficiaries or any other beneficiary., The
exemption may be made ineffective when the policy 1s assigned.

(9) Insolvency., Some states provide that the exemption is not good
i1f the insurance is purchased by the debtor while he is insolvent or if
purchased with Intent to defravud creditors.

A collection of exemption statutes illustrating many of the above
factors is attached. The proposed bankruptcy act provisions (Exhibit II)
illustrate the limitation to dependent beneficlaries where benefits are
necessary for support. The Maryland statute (Exhibit III} contains a
provision allowing a creditor to which a policy has been pledged to collect
the amount of the debt. The New York statute (Exhibit IV) is an example of
a highly detalled provision. The Ohlo statute (Exhibit V) applies to life,
endowment, and annuities. The Pennsvlvania provisions (Exhibit VI) allow
the Insured to restrict the access of the beneficiary's creditor to policy
benefits; annuity payments are restricted to $100 per month. The South
Dakota provislon (Exhibit VII)} contains a 510,000 proceeds limitation.

The following is a proposed staff draft of an exemption for life
insurance benefits which seeks primarily to protect the interests of rhe
debtor's dependents.

§ . (a) The net amount of all death benefits growing out

of any life ingurance, endowment insurance, disability insurance, or

annuity in favor of the surviving spouse or dependents of the insured

or annuitant debtor is exempt [in an amount not exceeding twenty thousand
dollars ($20,000) for each such beneficiary].

{b) The net amount payable during the life of the insured, including
cash surrender value, loan value, and accumulated dividends, growing out
of any life insurance in favor of the spouse or dependents of the insured
are exempt [in an amount not exceeding ten thousand dollars ($10,000) for

each such beneficiary][whether or not the right to change the named
beneficlary is reserved or permitted].



Should the exemption be limited in amount as suggested in the brackets in
both subdivisions (a) and (b)?

Should the exemption apply as well where benefits are payable to the
estate, assuming there are dependents?

Non-death benefits growing'out of endowment policies or annuities should
be treated with retirement and pension funds, and so are not treated here.

A distinct but related problem concerns the manner of collection of the
nonexempt cash value. Under current law and under the attachment recommenda-
tion (§ 488.370), the insurer is sarnished. The staff would like to know the
Commission's views on a provision such ag that found in the proposed bankruptcy
act (Exhibit II, § 4-503(d)}) where insurance with a cash value in excess of
51,500 1s exempt if the debtor pays the amount of the excess to the trustee
in bankruptcy within 30 days.

Regpectfully submitted,

Stan G, Ulrich
Legal Counsel



Memorandum 7h-23

EXRIBIT T

{1k stan. L. Rev. 599 {1062)]

California Creditor Beneficiary’s Insurance
Proceeds Are BExempr From Execnton

Czeorrons’ Ricus—Instmance—Exemprion From Exxctrrion
—Cavrornia Covk of Crvi. Procepure Secrion 5o, 19.—Insured
bought defendant’s business on an installment contract. Pursuant -
to the contract he took out 2 life insuzance policy naming defend-
ant as beneficiary to the extent of his remaining interest, with the
balance payable to the insured’s wife. Insured died and the insurer
paid defendant the amount owing on the contract, 119,211.63 dol-
lars. Defendant’s creditors levied execution on the insurance pro-
ceeds, 113,200 dollars of which defendant claimed was exempt by
sections 690" and 690.19° of the California Code of Civil Proce-
durc® The trial court held that these life insurance exemptions
were not available to ene who extended credit to become a bene-

L. 'Thepmpmymmunncdmsccuomﬁﬂ‘wﬁ?ﬁii.mdmu.thum&.n
exempt froo: execution of attachmenl, except oy therein otherwise
claim for exemption is msdtmthrnmchythcmdgmmtddmrar:kdndmu
efter i m Section 630.26 provided.”

2. “All moncys, beaefin, privileges, or :mmumuu, ccriing or in any menner grows

ing out of any hfe insurance, if the xonual premiumy paid do oot excord five hnldrui
dollars ($500), or if they ecxceed thet sum a like exemption shall exist which shall bear
the sme proportion to the mobeys, benefins, privileges, and immunities o accruing or
gmwms out of such msu.rmc.e vhat raid five hindred dolltan {$500) bearn to the whoje
annua! premivmn paid.”

Far the second paragraph, not invoked it the fackios t23e, soe note 7 infre.

3. Total proceeds of the pnlu:y were $200,000; total annual promiven was $883. De-
fendant claimed the total exemptioa of $200,000 multiplied by the ratic 560/883 {or
56.6%5), 1., $113.200.
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fAeiary (hereinaiter “creditur bepeficiary™. Cr appeel to the Calic
fornia Supreme Courr feld, Reversed. The sxemption from exe
cution provided by the firut paragraph of section H50.19 is avail-
abls to a credicor beoeficiary. Where the total annual preminm
exceeds sco dollers the amount o exempiion i the creditor bene-
ficiary’s proceeds muitiphed by the ratic of 500 dollars to the total
annual premiurat fackson v, Fisher, 56 Adv. Cal. 186, 363 Pad
479: 14 Cal. Rep. 420 (15671},

Initially the California exemption of insurance proceeds was
himited to benefits accruing from a maximum of 500 dollars annual
premium and expressly applied only to insurance on the fife of the
judgment debtor.’ A 1901 amendment® retained the soo-dollar
limitation but broadened the language 1o cover benefits aceruing
from any life insurance. After 1947 a second paragraph provided a
further exemption for benefits inuring to the insured’s spouse or
minor children and growing out of an additional seo-dollar pre-
mium.’

Construing the rgor version of the section in Helmes v. Mar-
shall! the California Supreme Court rejected the contention that
section 690. 19 could exclude attachment only for debts of the in-
sured and held that proceeds going o a widow were exempt from
attachment by her creditors. This result followed from the court’s

4, The defendant was accordingly allowed ar rxempiion of $67,473.84, i.c., his pro-
ceeds ($119,211.83) multiplied by 500,833,

Tt i noc clear whether the basis for exemiption 15 the tot2] anpual premiom on onfy
the poficies of which the judgment debtor was ¥ benehelary, or on glf policics on the Lfe
of the insured. Thene were two policies on the fife of the decedent in the Jeckson case, but
tince only ihe one paming defecdant as beneficiary was presented 1o the tial court, only
that one was considered by the supreme court. Sev Brief of Amicws Curkae in Support of
Defendants, p, 7. The language of the opizian, however, suggests cthat all policies, if
presented, would be considersd i determimng the exemption.

5. Cal. Stews. 1568, ch. 406, & §, at 500: “Ne money, beaefi, right, prisilege or im-
PIWACly SCCTRIRE OF £3 any manrer whaicper growing ont of any life insarance on the life
of the debtar ., . shall be subjeet to levy under attachenent of cxecution . . . proeided,
however, this exemption shall not extend beyond such mmoneyvs. benefits, rights, privilepes
and immupities zs have been of might have been zecured by the payment of an anpual
premoiumy ot exceeding fve hundred dodiars.” (Emphasts added.}

It should be poted thar the same kind of broad language that the fackran court found
compelling was included in the onginai statite from winch the present version was derived,
although s beneficiary's proceeds were cleariy ot exsmpt af that time.

6, Cal. Swage, 1901, ¢h. 28, § 1, at 23. This amendment made the statute virtually
identical wath the frst parsgraph of the peesent § €00 19, note 7 supra

7. "Iz addition fa the foreguing, all monceys, heaefits of priviieges belonging to of
inering to the benefit of the insured's spouse or minoe children growing out of hfe inswr-
ance purchased with annuai premivss nar excending five hondred doliars ($500), or if
sech annual premiums exceed that wim, 3 hke excmption shail exist in favor of wch
persana which shalt besr the same proportion to Lhe moneys, benefts or pavileges growing
out of such instrance that Ave hundred doltars ($500) bears to the whole annual premiums
pad.” Cat. Cooz Civ, Proc. § 550, iV,

B, 145 Cat. 777, 79 Pac. 334 {1905).
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recognition that the policy of the statute is to protect debtors and
their familics from poveriv, And in [n e Matter of Estate of
Starr,® 2 later case where decedent left no wife or minor children,
the court flimited the scope of the rgor version of section 6g0.19 by
holding that it did not exempt insurance proceeds going to the
estate from debts of the estate. I Bowman v Wilkinson,' the only
case constriing the section since the 1947 amendment, the court
followed Holnes by exemypting = widow's proceeds from her credi-
tors under the first paragraph of section 600.1¢. The two questions
in the fackson case were whether life insurance proceeds paid to a
creditor beneficiary are exerapt from execution, and if so, to what
extent, These questions apparently had not been decided by any
appellate court in the United States.”*

The Jackson court relied on the “plain meaning” of the statute,
reasoning that since scctions 6go and 600.19 do not restrict the
exemption to family beneficiaries they must apply to all beneh-
ciaries. The court further stated that the exemption could not be
confined to family beneficiaries because the Arst paragraph—the
only one in issue here—must confer an exemption on benehciaries
other than the widow and minor children who are mentioned ex-
plicitly in the second paragraph. But the meaning of the first para-
graph is not so clear as the court indicated. Its history suggests that
perhaps it was not designed to apply directly to beneficiarics, but

9. 183 Cal. 125, 190 Pac. 625 (1920). A creditor obtzined 2 judpment againse the
ingured's sdministratriz. The supesior court decree of distnbution ordered satisfaction of
the udgment out of instrance proceeds ieft to the estate, and the California Supreme Court
afirmed. The opinion is not clear whether the creditar's judgnient was obtained in probate
court and, therefore, in a sense self-executing because it constityted 2 partial decres of dis-
tribution; or whether it was obtained &lsewhere and presented 10 the probaiz court for
execution. However, the court decided the case as though plaintuff were sceking execution
within the metning of 4% 690 and 690.19 {then % 653(1B) ). The court’s reasoning ino-
dieated that ip sach 2 case % 690. 19 had force only by virue of Code of Civil Procedure
§ [465 {now Probate Code & 660), which declared that exempt property of a decedent
mnay be ser apart for the use of 3 surviving spouse or miner children, Alsent such a sur-
vivor, the life insurance proceeds were subject to the claims of deced=nt's ereditors.

10 153 Cal. App. 24 391, 314 P.2d 574 (2d Dist. 1957).

H, The langaage of the sxemption statute of most of the stater would seem to pre-
ciude the possbility of the result reached in the fockeon case. See, rng., Ipano Coox ANK.
§ 11-205 {i948); N.Y. Dew. Baw Y 166: S0, Cooe §31.1509 (1339), The New York
statute, contrary to § 690, 1%, quite explicitly sndicates the imi 10 which the purpose of
the statute requires defzat of creditoss” elaims: it allows all benchicianier o tike proteeds
cxempt from the wsired's ceeditozes,. but only a wife can take exempe from ber own
creditors,

The language of the following statuzes is broad caough to allow & crediter beneficiary
wy claim ewemption of insurance proczeds, but no reported case was found in which such
4 claim was awempted: Ak, Stav, § 30268 (1947). Coro, Rav. StaT. Anw. § 77—
13-2(m} (Supp. 1960); Kaw, Gex. STar, Awn, {46414 (1949); La. Bev, Star, b 22647
(I1550): Waar, Ruv, Cone Awn. § 45 318,410 (i761).

For s comprehensive analysis of life insurapee exempion statutes see Kietenfeld, Life
Insurance snd Creditors' Remedies in the United Starer, 4 U.CL AL, Rev. 583 {159%7).

ECHR epiy: T
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only to prohibit the inmured's crediors from attaching his interests
in the policy whils be lived.™ Heolmes made ic clear that a family
benficlary’s procecds coukd aiso be exempt, bur Sterr indicated
that not all bfe tnsurance piocerds were protected from crediters’
claims. Perhaps the legislavice in 104y simply accepted the Holmes
meerpretation as defining tie scope of the first peragraph of scetion
600.19 and bmited the inared’s addrisnal exemption of his ipci-
denis of ownership snder the sccond parazraph to the case where
a spouss or minor child is the beneiciac ™ Cr the first paragraph
might be read o cxend 1o sl roneredizor beneficiaries becauss
their creditors would merely be denic! a windfall Indeed, literally
the exemption can be expanded, as in fackson, to cover all bene-
ficiaries including creditors, But, in any event, the legislature’s
failure to indicate the scope of the statute left it with anything but
a “plain meaning.”**

Lacking an unambiguous statutory guide, the Jackson court

12, Originally the exemption was available o preclude only creditors of the insured.
Note 5 supra. The berehes exempr, thersfore, mere the insured's interests in the policy
while he lived, 2nd dhe procesds going to the desedent's estate if e was survived by &
spoyse of minor child, For a case holding the latter proposicion see In the Matter of the
Eatate of Miller, 121 Cal. 353, 53 Pac. %08 (1598). A benehcarys proceeds were up-
affected since they could ot be attaches! fur the insyred’s delits even without an sxempti
statute. North British & Mercantile Ins. Co. v, Ingalls, 109 Cal. App. 147, 292 Pac. 678
{4th Dist, 1930). In broadening the statute in 198} v include policy ownen other than
the insured, the leghlature might not have intended o increase the benefits exempt. fr-
respective of who the benefictiry i, it sccmns sound to prevent a creditor from taking
without limit something of great value to the deltor to satisky 5 relatively lesser debt The
cash surcender value a crediar codid get wauld normaily be far fess than either the amount
the insured had put into the policy or, more sighificently, the amount it woukd cost him
o replace it L o ]

13, “The 1947 amendraent . . . 18 its orgpna] fortn o3 Seaate Bill 340, proposed to
increase the existing cxermponn of hir insuresce fiom an amount represented by annusk
preosdums of §500.0G3 o an amonat represee od by anrual premiums of $1,000. Prior w
pasage [sic), however, Seas - Eil} 443 was wended by reinscating the amount of $500.00
st place of the substituted $1000, and by sdding . ., ¢ sccond paragraph . . . .

*Analysis of this satuiory history shows clearly thar the Legislature was willieg to
increase the amount of fife snsurence mosey, benefits and priviteges which are exetngt . . .
to long ws the amounr of the incresse wis for the sole benefit sadd protection of the snsured
judgment debto;:"s or defeniclant’s spouse or miver chiddren™ 14 Ops Car. Atr'y Gan.
50, 51-52 {1949},

The Jackson court, iting the Attorney Geaeral's apinion, acknowledged that the effect
of the fint paragraph of § £9¢.19 remawed the swme a5 beiore the 1947 pmendment. 56
Adv. Cal. at 192, 363 P.2J at 482, 14 Cal. Rep. at 442,

14. There are ather rapects in whick the itatute has no single “plain meaming.” Tt i
nek clear, for example, whethes proteeds taken on wwerender of the policy hefore maturity
would be exempt under the watute, Siace the protective aspect of life insurznce and its
refative irreplaczability due to age and health of the insured are the factars making life
insurance beaefits a proper subject far excmption, proacction of the cash surrender value
need pot be within the policy of the section, Bue of. Hing . Lee, 37 Cal. App. 313, 174
Fac. 356 {3d Dist. 1917} {proceeds of matured endowment policy exempr from garnish-
ment). And if the cash surreader proceeds were cxetnpt when taken by the insured, they
might logically be exempt if taken by an ssignee of the policy. This would be 8 szange
result sinsce » debtor could simply convert cash o exermpt property by buying existing
palicies for their cash surrender value.
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should have turned to polic and precedent to support its interpre-
tation.” Underlying any question of creditors’ rights is the generaj
notion that a man should pay his jusr debes. Bue scciety also has
an interest in preventing debtors, particularly surviving family
debtors, from being reduced to waros of the state’® Perhaps the
Jackson court could have marshaled other considerations and ana-
lyzed them all in a manner thai convincingly showed its interpre-
tation of the statutory exemption properly balanced the competing
policies and provided a sound legal role,

The fackson result enabled a creditor bencficiary te convert
otherwise available assets into exemps property and defeat his credi-
tors to the extent of 67,000 dollars?® If the buyer had lived, the
seller’s creditors could have levied on the contract installment pay-
noents. Absent the insurance provision, the seller would undoubt-
edly have provided for security through a mortgage or conditional
sales contract that would have enabled him to resell the business if
payments were stopped because of the buyer’s death. His creditors
clearly could have reached such an interest. Only because the seller
chose life insurance as his security device was he able to defeat his
creditors. Under the Jackson holding, this device is also available

15. "The court acknowledged that the Hofmer and Bosmar decisions dealt only with
a widow benchiciary but referred to 2 dictum in Prudential Ins. Co. of Amernica v, Beck,
39 Cal. App. 24 355, 361, 103 P2d 241, 244 (lst Dist, 1940}, statiog that the benefies of
the section are bot lmited to the widow and chitdren, in Prudensiad, an mnsolvent insured
had grawitously assigned his life inssrance policy 1o the beneficiary. After the insured's
death his creditor sought by invalidate the transfer alleging thar it was made in fravd of
creditors. The court held that since the policy was exemnpr from atack duning the insureds
lifetime, the creditors tould not possibly be hurt by its vransfer. The essence of the helding
concerning the exemption statute kv gmply that an isured s entitled to the exemption
duting his lifetime—not a very debatable proposivon. Even of the Prudensial beochiciary
had availed himself of § §90. (9, he was not a creditor beneficiary, heike the reslt would
not compel the fackson holding. o . —

It was argued in Juckson that, in view of the Prudentid case, the addition of the
second paragraph in 1947 with no amendment of the first was a 1acit legislative approval
of the type of reswit ulinatdy reached in fackion. Bridf of Amicus Curae in Support of
Defendants, p. 7. Ta view of the narrow holding cf the Frudential case it is difficult 1o see
how the legpslature's approval should bave acy bearing on the fackson situztion, unless
the legislarore tacitly approves all dicta intervening hetween steegtory amendments.

16. Unless there s no teasonable alternative, this wardship would be a patticularly
undesirable hurden to impose ont top of the natural cosfision and grief that accompary
the lom of 2 clase family member,

17. The Jackson decision provides an smsecrepulous debtor with the opportupity w
defrand his creditors deiibzrately. He might, For instance, locate 20 sged and infirm
insured zad lead him money (which the iuured might well need for medical expenses)
in return for being named besnichciary of the insured's existing policy, The proceeds when
reecived wouid bo exempt from ereditars; ard the commersval wtility of the transaction,
caupled with the insured’s lack of frauduleat intent, might acgate any craditors” claims of
fraudulent tansfer. Cf. In re Dudley, 72 ¥ Supp. 943, 945 (5.0, Cal. 1%47) {acquisition
by insolwent Gebtor of exernpt property with aonexempt funds immediately prior to bask-
ruptey rot o facto fraudulect); Enos v, Picachs Gold Mining Co., 56 Cal. App. 2d 765,
774,133 p.2d 663, 668 {23 Dst. 1943) {oamsfor for valusbic consideration with intent
o delay or defrawl creditors not void unless transterer shares fraudulent intent),
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to preclude creditors of life insurance benehetaries in other impor-
tant business sitwations—haorne loan insurance plans,”™ partnership
crozs-purchase insurancs plang™ ara emplovee-purchased msur-
ance o0 an =mplover’s life I each of there instances a substan-
tial portion of property that would narmally be availabie to creds
tors—property they might well have relied on i cxtending credit—
can be swept from their reack by the death of the intured. Such
precarious dependence of creditors” chaims on the fortuitous cir-
cumistance of a strange:’s sbrvaval 1s cuntrary to the statutory pur-
poses underlying section 6go.i9, and 1s unsupporied by any ra-
tionaie based on public policy.

The second question considered in Jackson was the extent to
which 2 beneficiary can assert an exemption under the first para-
graph of section 6go. 19 if the annual premium exceeds 5oo dollars.
The court stated that the statute limiied the aggregats exemption;
therefore, when there is more than one bencficiary, each s Jimited
to exemption of his own proceeds multiplicd by the ratio of 500
dollars to the toral annual premium. Although this is a possible
reading of the paragraph, the only justification advanced by the
court was the obvicusly circular argument that allowing each bene-
ficiary to claim the full exemption would create an exemption far
in excess of that allowed by the legistature. The problem is, of
course, to determine what iimitation the legiskzture intended.

I£, as the court seems to have decided, the premium paid for the
total proceeds pavable on death is the basis for limiting a benefi-
ciary's exemptior, the court’s fears of an exemption far in excess of
the legislature’s limit must be realized ; for under that criterion a
creditor beneficiary could claim exemprion of insurance proceeds
¢ach time one of his insured debtors died. Another disadvantage
of this interpeetation is that any time 2 inan’s hife is insured for any
purpaose other than family protection, the exemption available to
his wife and family is proportionately reduced. If, for cxample, a
man paid 1,000 dollars per year for 40.000 dollars of life insurance
payable to his wife, her exemption under the first paragraph of sec-

18. This case is 2ualogoos © the Jackron situation. The mortgagee beneficiary would
be receiving instafiment payriens subject to bis creditors’ cluitnz. Oa the death of the
hotne buyer, he would receive the ivmp sum balznce tubject to exemBtion voder § 690,19,

19, Under such plins, pasiners insure each other’s Bves 1o protest against iods of
income on the drath of rither, The survivor's swempt proceceds replace income that would
bave been available ta craditors had the iasured lvad,

20, The employer of a small business oftzss buys iasurance on the fife of the ownes,
thus protecting him from lost of income if the owner's death disrupts the business, Once
agsin othorevee available incorne is zeplaced by exempt insurance proceds,
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tion 6go. 19 would be 20,00 dollars. But if hus empleyer had paid
2,000 dollars per year for an additunai 8000 aolisee of insurance
payable to the emplaver, tie wile's exermpaon vwoula be reduced
10 4,000 doliars.” There 15 s indication from the Jackren apinion
that this controversion of 1he statuze would not azcur aven if 1t were
unlikely that the employer woald claim any sxemgption.

in deciding the amount of cxemption, the court should have
considzred the provable basis for the limitagon as applicd to =
beneficiary’s uroceeds. Obviously 300 dollars represents the legis-
latzre's adjusiment of the competing considerations of satisfying
creditors and keeping the debtor bencficiary e relief. The anpual
cost of cther iife insurance the decedent inay have carried is utierly
irrelevant in balancing these considerations. Thus the paragraph
should be interpreied to impose the 500-dollar maximum on each
debtor beneficiary rather than on the proceeds payable on each
death. This interpretation would prevent repeated claims by one
beneficiary beyond the soo-doilar limit,” and a dependent sur-
vivor’s exemption would not be reduced by mere speculation as to
exemption claims by other bencficiarics. _

No reasonable reading of the present limitation can be wholly
satisfactory. Although the limitation on the amount of premium
paid prevents an insured debtor from placing inore than 1,000 dol-
lars per year beyond the rcach of his creditors, a beneficiary can
receive an exemption of over 200,600 dollars.™ Chbviously an ex-
emption of this magnitude urnecussanily szceifices the creditors’
interests, A more meaningful restriction could be effected by 2
legislative amendment retaining the premium-based limitation and
providing an absolute maximura (3 prevani exorbitant exeraptions.
Moreover, the legislutare shouid specify those beneficiaries to

21, The wife would receive $20.000 exempt vnde: the secand paragraph of § 690.19
since that amount was parchased by 3500 anoual premium. The remaining 5!00,[}00
purchased by $2.500 anauai premium would be the basis far an additional exemption
unider the first paragraph. According ro the jackson dotison, ihe wife's exemption would
be her proceeds, $20,008, multiplied By 560/2500, or 54,000, In the lackion case it seemed
to make no difference who paid the premiums; indeed, it would be odd if the exeroption
of proceeds bisiged on such 2 readily manipulswbic fustor,

22, Thic interpretation maght also prevent noseond claim of exemprion when the
policy of the sarite would warezet such 2 sccond claim. Fer instance, & widow who had
chaimed the exempnion, and later remarried, inight peed tnsurince proceed: on the death
of her seennd husband: or a child whose pareats are supulraneously Eilled mizhe tead two
exemplions. The rarity of suck a combination of eveuns, however, zeaders this a minor
objrction to an interpretation that prevents unscrupulous cemmescil oreditors from re-
peatedly claiming the exereption that the fachror drasion makes avatable to them. -

23, The Jackson case presents » situsuon whzre $260,000 proceeds were purchased
by $843 annual premium. If she face amocn: acd been payable to decedent’s wife ahe
would have veceived that full amount exempt fiom her aredivors' cinime.
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whom the exemption of the frst paragraph runs in order to pre-
vent a subversion of the statutory policy such as that produced by
Jackion.
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EXHIEIT 17

¥

[Proposed Bankruptey Act {July 1973), Section #-503(c}(5)-(9) and (a))

. e} Gther Froperry. The following property shall bBe allowed a‘sﬁ
exempt 1n addition fo any property allowed 23 exemm undsy subdivision

(b):

{5) the identifiable proceeds or benefits from any life insurance
poticy if the debtor is the spouse or a dependent of the insured, to the
_extent the proceeds or benefits are reasonably necessary for the support
of the debtor and his dependents:

{6) before or after setirement, such rights as the debtor may have
under a profit sharing, pensicn, stock bonus, anauity, or similar plan
which is estabiished for the primary purpose of providing benefits vpon
retirement by reason of age, health, or length of setvice, and which is
either {A) qualified under section 40E(a) of the Internai Revenve Code,
of any successor thereto, or (B) established by federal or state statute, 1o
the extent in either case the debior’s interest therein is reasonably
necessary for the support of the debeor and hus dependents;

(7) disability benefits;

(8) proceeds, benefits, or other rights 1o which the debior s entitied
as 3 result of any personal injury or unemployment. and

{3} health aids reasonably necessary to enabie the debior in work o
1o sustain his health.

fd) Exemption of Life Insurance Policy with Cath Surrender Value,
A policy ot policies of life insurance having an aggregate cash surrender
vatue of not more than 53,500 peyable to the debior, together with such
value, are exempt, [f the debtor has s policy or policies with an
aggregate cash surrender value o excess of 31,500, the policies shall
neverthelfess be exempy of the debtor pays the amount of such excess
value to the trustee within 30 days after it has been ascertained and
stated to the trustee by the insurer or insurers.



Memorandum T4-273
EXHIBIT LT

(Maryland--annot. Coue Md. Art. 488 § 285]

§ 385. Proceeds of iife imsurance or annuity contracts exempt from
creditors.

The proceeds, including death benotity, ecash =urrender and ltoan values,
premiums walved, and dividends, whetter tsed in reduction of the nre-
miums or in whatscever maneer ased or anplied, excepting only where
the debtor has. subsequent to the izspance of the peliey, actually elected
to receive dividends in cash, of any pelicy of 3ife insgrance or under any

Cannuity econteact apon the Tife of any nerson heretofore or hereafter
made for the begedt of op assigned wo the wife or chihlren or dependent
relative of auch perscn, shali Le exemgpt from all ¢laims of the creditors
of such peraon arising out of or based upon any ohligation created after
June 1, 1945, whether or not the right to change the named beneficiary
is reserved or permitted fo such person. The provisiona of this section
shall not prohibit any creditor from coliecting the amount of any debt out
of the proceeds of any life insurance nclicy pledied by the insured as
security for such debt.

A change of beneficiary or assignment ar other tranafer shall be valid
except in cases of tranafer with actual intenf to hinder. delay, or defrand
creditors.

ol e
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payeo shail predecense such person; and no person shail be com-
pelled to cxercize any vights, nowers, options or privileges under

1 . * ®
such policy.

X

2. Nomoney or olther beniefitz payabie or allowable under any
poliey of insurance against disabilily arvising from accidenial
injury or podily infirmity or aviment of the person insured, shall
be liable to oxecntion for the purpose of satislying any debt or
Hability of iie insured, wheiher fnourred befare or after the
commencement of the dasability, sxcent as provided in subsec-
tion Tour, snd exeepl further that (3) with respest o de'ds or
liabilities incurred far necessnries mrms!:cd the in=ared after
the commencement of disaiility, s
any income pavient becelits pavable as o resull of any disabil-
ttv of The nsured, and (b)Y with respeet to 53 ofher debis or dia-
bilities incurred after the commerncement of disability of the in-
gured, the exemplion of {ueome payinen! benefits payuble as a
result of any disubility t}[' the insured chail not at any Hme cx-
ceed payment at vale of feur hundred dollars per month for the
period of such disability. When a policy provides for lump sum
- payment because of a dismemberment or other specific loss of
insured, suech payment shall be exempt from execution of in-
sured’s creditors. The provisions of this subsection shall not af-
fect the assignability of anv benefit otherwise assignable,

3. The benefits, rights, privileges and options which, under
.1:13;' annuity contract, heretofore or heresfter issued are due or
prospectively due the annuitant, whe paid the consideration for

"the annuity contract, shall not be subject t¢ execution nor shall
the annuitant be compelled to exercise any such rights, powers
or options contained in said annnity contract, nor shall creditors
be allowed to interfere with or terminate the contract, except (a)
as provided in subsection four and except (h) that the court may
order such annuitant to pay to a judgment creditor or apply on
the judgment, in installments, such portien of such benefits, as
to the court mny appear just and proper, after due regard for
the reasonable reguivements of the judgment debtor and his fam-
ily, if dependent upor him, as well as any payments required to
be made by the annuitant to other creditors under prior court
prders. The benefits, rights, privileges or options acerning un-
der such contract to a beneficiary or assignee shall not be trans-
ferable nor subject to commutation, and i the benefits are pay-
zble periodically or at stated times, the same exemplions and
exceptions eentained herein for the annuilant, shall apply with
respect to sach beneficiary or assipnee,

An annuity contraet within the meaning of this section shall
be any obligation to pay certain sums at stated timaes, during life
or lives, or for a specified ferm or terms, issued for a valuable
consideration, regardless of whelher or not such sums are pay-
able to one or more persens, jointly or otherwize, but does not
include payments vnder a life insurance pelicy at stated times
during hfe or lives, or for o specified term or terms.

4, Every assignment or chanpe of beneficiary, or other trans-
Ter, shall be valid, except in cases of transfer with actual intent
to hinder, delay or defraud credifors, as such pctaal intent is de-

1

{ined by article ten of the debtor and creditor law ¥; in case of



transfer with syt
dies provided hy said arlicle ten, Where » of Insurance,
theretofore pavable to the estuie of the iasured, is, by assign.
ment, change of beneficiary oy olhorwise, nuele peyabie to a third
person beneliolary, such f=si t, ehange of beneficiary or
other transfer shall be val made with such actosl iee
tent. Subject to the stntute of tions, the ameunt of premi- -
ums or ofher consideration with netusl intert lo defraud
credifors as provided in s2id aylicie {on, togeihier with interest
onr such amount, shall enure o the bonefit of creditors from the

proceeds of Lhe policy or cenfract: buf the insurer making or
issuing such policy or contract sim}i be dizeharwed of Hability
thereunder by mafning pavmonts thersunder in accordonce with
its ferms, or in accordanes with any assignment, change of bane-
ficiary or other transfor, unless hefore any such pavment such
insurer shall have veceived writtea nobices, by or on behalf of
any such crediter, of o clain: e recovar nny such benelits or por-
tion thercof on ihe ground of a transfer or payment made with
intent to defraud such creditor. Sach notice shail specify the
amount claimed or such facts as will enable the insurer to ascer-
tain such amount, and shall set forth such faets as will enahble
the insurer to ascerlain the insurance or annuity contract, the
person instred or annuitant and the transfers or payments
sourht to be avoided on the ground of fraud.

- B, The term “crediter” as used in {hiz section shall include
every claimant under a legal obligation contracted ov incurred
after the effective date of this chapter.? The term “execution”
as used in this seclion shall include execution by garnishee proc-
ess and every action, proceeding or process whereby assets of o
deblor may be subjected 1o the cinimg of creditors. The rights
of creditors whose claims were contracted or incurred prior to
ihe effeclive date of this chapier ® shall be governed by sections
fifly-Tive-a, fifty-Tfive-b and [ifty-five-¢ of chapter twenty-eight
of the consolidated Iaws.® This section insofar as il may differ,
in form, nguage or substance, from sald sections, iz not intend-
ed, in any way, to aifect the luterpretation or construction of
said sections as applied o such rights.

6. The provisions of this seetion applicable to any insurance
poliey or annuily contract shall likewise apply Lo group insurance
policies or annuity contracts, to the cevtificates or contracts of
fraternal benefit societies, and to the policies or CDl’itl acts of co-
operative life and accident insurvanece corpanies,




Memorandum Th-23
PXHIBIT ¥

[Ohio=-Obio Rev. Code § 3911.10)

§3811.1G Froceeds exempt rom cleime
of creditors.

All contracts of life or endowment insurance
ar annuitics upon the life of any nerson, or any
terest therein, which way herecfter mature and
which have heen taken out for he henefit of, o
made payable by change of beneficiary, transfor,
or assignment to, the wife or children, or any
refative dependent upon such person, or any
creditor, or o a trustee for the benefit of such
wife, children, depeudent relative, or creditor,
shal! be held, together with the proceeds or
avails of such contracts, subject to a change of
beneficiary if desired, [ree from all claims of the
creditors of such insured persos or anmuitant.
Subject to the statute of limitations, the amount
of any premium upon said contracts, endowments,
or anouides, paid in fraud of creditors, with -
terest therson, shall inure to their benefit from
the proceeds of the contracts, but the comFa.ny
isuing any such comtract i5 discharged of all
tability therecn by the pavinent of its proceeds
in accordance with its terms, unless, before such
puyntent, written notice is given to it by a credi-
tor, specifying the amount of his clatm and the
premiums which he alleges have been fraudu-
lently paid.
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Memorandum T4-23
FRIRIT 711

[South Dakota--3.0. Rev. Code § 43-U45.8]

43-45-6. Procveeds of Pfe insuvance ‘i}é}’uﬁ!eiiﬁ esiate of dece-
dent-Rights of surviving spouse ¢r winer children—Amount of
exemplion—Payment discharging imsuser from Kabilify ~—The pro-
peeds of any insnrance unon the iifa of apv person reaiding in this
state, at the fime of hia deatk and whe lzuves a surviving widow,
hushand, or minor child or childrews, payable upon his death o his
egtate, execuior, o admimstrator, and not assigned to any other
person, shall, to any amount kot excesding ton thousand doilars,
inure te the use of wueh surviving widow, husband, minor child or
chiidren; and such smount shall net be zobject to the payment of

* any debt of such decedent, or of such surviving widow, husband,
minor child or children, Whenever the piceeeds of such insurance
become pavable and the insurer makes payment thereof to the

- admiristrator or executor of the estate of such person, such pay-!
" ment shall fully digeharge the insurer from all clairns under the pol-:
I(:y or contract, and such ingurer need not follow the distribution

of such payment. |



