763 4/19/7H
Merorandum TH=-20

Subject: Study 63 - Evidence {FEvidence Code Sections 1271 and 1561)

You will recall that at the lasi meeting the Commission discussed the
problem involving the interplay of Sections 1271 and 1561 of the Evidence
Code. Basically the problem arises because Sections 1560-1566 provide a
procedure for authenticating a copy of a business record mailed Lo court
pursuant to a subpoens authorizing such wailing. Sectilon 1271 provides a
hearsay exception for business records. The affidavit of the custodiau or
cther gqualified witness--reguired under Seciions 1760-15%6--omits one of the
re.uirements for the hezrsgy exception, i.e., proof that "the sources of
informetion and method and time of preparation were such as tc indicate its
trustworthiness."”

Sowe lawyers have mistakenly assumed that the affidavit under Sections
1560-1566 is sufficient to warrant introduciion of the records under the
hearsay exception provided by Secticn 1271 without further proof of the truste
worthiness of the records,

The Commission directed the staff to write to Judge Jefferson and re-
quest that he provide 3 draft indicating the needed revisions of the Evidence
Code to deal with the problem. Judge Jefferson has responded with a letter
outlining his suggested revisions and including a draft of the needed revi-
sions. See Bxhibit I attached. The staff has incorporated the substance
of his revisions in Exhibit IT attached. Ve suggest you direct your atten-
tign first to his letter; then to pages 1 (bottom) and 2 of the draft set
out as Exhitit II. We have followed closely the draft provided by Judge
Jefferscon; the only significant change we have made is to include a reference

to Evidence Code Section 1272 as well as Section 1271,



Tre full text of all relevant Evidence Code sections is set oul in
Exhibit II even though only Sections 1561 zud 1562 need revision. The staff

recormends approval of these revisicns. ({The text of Sections 1270-1272 is

found on pages L4=3 of Exhibii IT.)

Respectfully submitted,

John E. Dedoully
Executive Becretary

O



EXHIBIT X

CHAMBERS OF

The Superior Court

LOS ANGELES, CALIFORNIA Q0GOI2

BERNARD S. JEFFERSON, JUDGE TELEFHONE
1213} @74-1234

April 11, 1974

Mr. John H. DeMoulily

Executive Secretary

California law Fevision Comminsion
Szhool of Law

Stanford, Californis 94305

Dear Mr. DeMoully:

1 am enclosing a copy of my suggestiona for amending
sectione 1561 end 1562 to remove the problems that now exist
between those sections gnﬂ.section 127] of the Evidence Code.

My sugsoition for amending sectlon 1561 is that of add
ing a sentence which now appears in ssction 1562 and which
more appropriastely belongs in section 1561.

I believe that my asuggested amondment of saction 1562
would be fair to all parties to the litigation. If the party
desires to use a copy of business records without producing
a witness to testify concerning those records, he should be
required to notify the adverse party in order to give the
sdverse party an opportunity to object to admissibility without
the production of a witness tc satisfy the requirements of
section 127). If the adverse pearty does object, it would then
be up to the party desiring to use the business records to
produce the custodian, or other witness, 1o enable the trial
Judge to make g determination of whether the businsss records
are admissible under section 1271.

I believe that my suggested amendment has the merit that
if the adverse party does not make an objection by written
demand, as I have indicated, the copy of the subpoenasd records
would become admissidble automatilc insofar as the hearsay
sxception of 1271 is concerned. Other objections, such as
privileged matter or a violation of other exclusionary rules,
would still be applicabdle.

Under the present provisions of section 1562, the presump~
tion a8 to the truth of the matters contained in the affidavit
Places an unfair burden on the adverse party since he would
not even be aware, in many instancas, of the records having deen
subpoenaed until the day of trial. The burden of establishing



Mr. John K. DaMoully
April 11, 1974
Page 2

compliance with au appropriste hearsay exception belongs on
the party sesking to use the axcepticn 2nd this is the party
who has subpoenied the bueiness records,

: I will be gone from court during the week of April 15th,
but will be raturning on April 22nd. I hope that my sugges-
tions will reach you in time for you to includa them with the
meterials you are providing the Commission for study prior to
the aesting.

Sincerely yours,

BSJ ks
Ene.



L.

follows:

2,

SUGUESTIONS FOR AMENDMERTS TO
EVIDENCE CODE SECTIONS 1561 AND 1562

Amend Section 1561 to add a paragraph (c) as

Section 1561 . . .
(c) When more than one person has knowledge
of the factz, more than one affidavit may be

made.

Amend Section 1562 to read as follows:
Section 1562, Admissibility of copy of records

and accompanying affidsvit. The copy of the
records is admissible in evidence as though the

original thereof were offered and compllied with

the provisions of Section 1271, if:
(a) The affidavit accompanying the copy of
the records complies with the provisions of
Sectien 1561; |
{b} The subpoena duces tecum served upon
the custodian of records or other quslified
witnesa for the production of a copy of the
records did not contain the clause set forth
in Section 1564 requiring personal attendance
of the custodian or other qualified witness
and the production of the original records;
(e) The party causing such subpoens duces

tecum to be issued and served has given sach



adverse party a notice in writing not lesa
than 20 days prior to the date of trial that
& copy of such business records was being
subpoenaed for the trial in accordance with
Article 4; snd

(?g The adverse party served with a written
notice as required by paragraph (¢) has not,
within 10 days after being served with such
notice, aerved a written demand for production
of the originsl records and compliance with
the provisions of Section 1271 upon the party
causing the subpoens duces tecum to be issued
and aarvod‘upon,the custodian of records or

other qualified witness of a business.



ARTICLE 4. PRODUGTION OF BUSINESS RECORDS

§ 1568, Complianes with 2ubpaena cloes tecom for business records

(o) As ysed in thia sriche:

fEy TBRusinesd” ncludes poery @ of tehi dascoibed jn Seetion
12740,

[2) "Heeord” fncludes every ®ied of veord maintained by such 2 budie
TERRA,

1. i - : IR Toad a e AN = . -

i) Freent as oroviiad o Seedies Cwhen o auhpoena duces teeum

Moserved uper the ceadoefae of recoms
business in au ariien in which the bi
place wiere auy cantge of action 18 alleged bn hr
Pavtia Tequires the produciion of all or any nar of the records of the
buainess, it {s aaflicient complinnes thevewith 7 the custodian ar other
gualified witners, within five darvs after *re rooeipt of auch Bohpoeny,
delivers by mieil or erwise @ fvus, lepibio, ond durable fup\ of all the
records described in such suhpoena fe the r‘rmk of court er o the judge
if there ha no vlerit or *o 2uch other j::a‘-!‘?»m} a3 deseribed in o svhdivision
{(al of Section 014 of ihe fode of Cfrl Pogcadure, towriher wilth the
affidavit described in Pection 1581

(e} The copy of the reconds ahall be seperalely enclessd in an inaner

. envelope o wrapper, scaled, wiln the title snd cumber of the gelion, name
of witness, and date of subpoena elearty inseribed thereon; ihe sealed
envelope or wrapper shall then be enclosed iz an outer envelope or Wrap-
per, sealed, directed gs follows:

) {1) If the subpoena directs attendance in court, to the clerk of such
court, or to the judge theveof if there be no clerk.

£8) If the subpoena direciz attendance at & depesition, te the officer
before whom the deposition is to be taken, &f the place designated in the
subpoens for the taking of the depowition or at his place of business.

{3) In other cases, to the officer, bady, or tribunal conducting the
hearing, at a like sddresa.

{d} Unless the parties to the proveeding otherwise agree, or unlesa the
senled envelope or wrapper 18 returvned to a wilness whe iy {0 appear per-
sonally, the cepy of the records shail remain sealed and shali be opened
only at the time of trial, depositien, or ether hearing, upon the direction
of the judge, officer, hady, or tribunal conduciing the proceeding, in the
prezence of all parties who have appeared in person or by counsel at such
trial, deposition, or hearing. Reeords which are not intreduced in evi-
dence or reguired as part of the record shajl be refurned ‘o the person
or entity from whom received, :

{Amended by Staia. 1964 ¢. 196 1. 484, § 2.}

- ofhier gualified witaess of &
v ngeliher a perly nor the

woariseh, ard such zob-

§ 15661. - Affidavil accompanying records
{a} The records shall be accompanied by the affidavit of the custodian
: or other qualified witness, stating in sehstanee esch of the following:

(1} The affiant is the duly authorized cu ledian of the records or
other qualified witness and has autherity to certify the records.

{2} The copy is s true copy of all the recordn described in the subpoena.

(3} The records were prepared by the personnel of the business in the
ordinary course of buxiness st or near the time of the act, condition, or
eveni.

{bY If the businezs bax aone of the r=corde described, or only part
thereof, the custedian or other gualified witnees shall so state fn the af-
fidavit, and deliver tha affidavit and such records u# gre available in the
manner provided in Seetion 15660,

{¢) When more than cne persoﬁ*h&a nowledge of tiae facts, more new material
than cne affidavit mey be made. : to be added




8§ 1562, Adsmisaibiity of alddevit ani copy of records. The copy
of the records is sdmissible in evidenee to the same extent as though
the originai thereo? wory offored and Hhe-sdntoeio e ee Degn Jreaend

and testified to the rmatters stated in tne affidavit.  The affidavit is ALL
admissibie as evidenc: of the matfers stated therein pursuant w Sec- 1Y
sion 1361 and the matters so srated are presumed true. When more STRING ~
than une person has kaowledse of e facts, more thap one affidavit U
may be made. The presumption establisher by this seetion is a pre-
SARFHRL OB wBac Jagp 4 B S aden. of uducing. exideree :
with the reguirements of Sectlon 1%7. wr L2VE, as She case oy be, 1{: ~
»
fa} The affidavit accompernying the copy of Lo recoras couplies
with the reguiremeats o Seutlon 1501
(b} The subprena dupes secay gooved upoo Bhe o of records
or other gqualifled witness for the production of & eopy ol the records
did not contala the cdBuse set forsk in Section 1564 requiring personal
ettendance of the custodian or otber qualified wiitness and the production
of the original records;
(¢} The purty ceusing such evbpoens duces tecus ¢ be issued and
sérved hes given each sdverse party & actice in writing, not less than
+ ATT
20 days prior to the date of triel, thet & copy of such buriness records UNDER=-
SCORED

was being subpoensed For trigl lp asccordsnce with the proecedure authorlzed

pursuant to subdivision (b; of Seetion 1560, end Sectlons 1561 and 1562, of the

Evidence Code; and
(&) The adverse parbty sexved with a written notice zs required by
subdivision {e) has not, within 10 deys after being served with such
notice, .served o written demernd Tor produceloun of the origipal records

r 1572, as the

G

and campliznee with the requiresments ol Seetilen 1274

case may be, upon the party causing the subpoera duces teeur to be issued

b
[
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and served upcn the cudtodlan of racorg

the business.

r other gualifled witness . of ’J
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§ 1564. Personsi wiiendance of custedinn and priduciion of orig-
inal records. The persomal aticadance of the custodian or other qual-
ified witness and the production of the original recomds It reqlired
if the subpoena duees tecim containe 2 clause which reads:

“The personal attendance of the custodian or other gualified
witness and the production of the original records is required by this
subpoens. The precedure authorized pursuant to subdivision (h) of
Section 1560, and Sections 1561 and 156Z, of the Evidence Code will
not be deemed sufficient complianee with thic subpoena”  (Stats.
1965, e, 299, § 1564.)

§ i3, Service of moare than one anhpoenn duces fecum

If more than anc subpoenz duces tecum iz served upon the custodian
of records or other qualified witnese and the personal attendance of the
custodian or nthey pualified witness i5 required pursusnt te Section 1564,
the witness shali he deemad to he the witress of the party serving the
first zueh subpoena duces teoum,

rAmanded by Stats, 1562, ¢ 199, oand, &40}

§ 1_566. Applicability of article. Thir article applics in anv pro-
ceeding in which festimonv can be compelied. {Statz3985, ¢, 299,

§ 1566.)
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