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Memorandum Th-13

Subject: Study 63 - Evidence Code (Section 1223)

Attached is a letter from Judge Homer H. Bell concerning Evidence

fode Section 1223, which provides:

1223. .. Evidence of a statement
offered against a party is not made inadmissible by the hearsay rule

if:

(8} The statement was made by the declarant while participating
in a conspiracy to commit a crime or civil wrong and in furtherance
of the objective of that conspiracy;

(b} The statement was made prior to or during the time that the
party was participating in that conspiracy; and

(c) The evidence is offered either after admission of evidence
sufficient to sustain a finding of the facts specified in subdivisions (&)
end (b) or, in the court’s discretion as to the order of proof, subject
to the admission of such evidence,

Judge Bell suggests two revisions of Section 1223 to make more
evidence admissible:

The first . . . consists of the elimination of the limitation
contained in the words "in furtherance of". The second is . . . that
evidence of statements of a co-conspirator may be used by the tryer
of fact not only to show what was sald or done in furtherance of the
conspiracy, but also to establish the conspiratorial agreement

jtselr . ., .

Respectfully submitted,

John H. DeMoully
Executive Secratary
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California Law Revision Commiassion
Scheol of Law

Stanford University
Stanford, Ca. 94305

Attention: John D.1H1110r, Chalrman
Dear Mr. Miller: |
' Re: ZXvidence Code Section 1223

Over the years I have carried on a substantial smount of
oorrespondence with your Commission and have mads a few suggestions
for your consideration, to whioh your spokesman has indicated a
favorable rsaction. Of course, in some inatances, it was sxplained
to me that on some of the items your committes was nct yet sacheduled
to take wp the partioular subject matter.

The purpose of this letter is to recommend to your atten-
tion the "in furtherance of”® provision of Byidence Code 1223,
relating to conspiracy. e .

Although I spent a major portion of my eight years as
a Tederal attorney, prosecuting conspiracy -cases (firat in the
Antitrust Division and later in the United States Attorney's
office) I found that in a i4-1/2 month conspireoy trial aver which
I presided, I was compselled to do even further research., Among
other things, I encountered the provisions of Evidence Code
Seotion 1223 whioch purports to smbody the case law permitting
the admission of gertain statements against a2 member of a conspiracy
in apits of the hearsay rule.

For the past two years I have been a2 member of the
Legislative Committee of the Loz Angeles Superior Court. Last
year I was chairman of & sub-committee assigned to recommend
ocode changes or additions. X came up with approximately 34 of my
own. This year I have been appointed chairman of the Legislative
Committes, and it has occcurred to ms, as wall as to seversl members
of my committee that I establiah contact with you for whatever
cooperation or azsistance we may be able to lend each other. My
suggestion for the improvement of E. C, 1223 is set forth below:

While I concede that there i3 a considerable zmount of
case law supporting the language in luh-parasrzgh {a) whieh ires
that the statements be mede "in furtherance of*the objesctive of that
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conspiracy”, I am convinced that both that code section and the
dacisionms upon which it 1z bamed are unduly restrictive. The
Nodel Code and Uniform Rules reject this limitation and allow
declarations *relevant to the plan or its sudbject-matter”., Sse
Witkin, Ceslif. Rvidence {24.Ba). p.l93, g 521.

. To eliminate all of the words apoksen by the co-conspira-
tors during the time that they  nere carrying out thc conspiracy
sxoept those words which were "in furtherance of” the conspiracy
would virtually mske their conversations unintelligible. Take any
statement and censor substantial portions of it, and you will get
a garbled, unintelligible, and probably misleading verbal residue
as a result, .- This narrow limitation overlooks the faoct that the
prosecution in a conspiracy case must show much more than the
wordas or antn which actuslly were utterad or psrformed "n fur-
therance of" the conspiracy. For example, among other things,
the proseoution must show the following: .

That each defendant KNEW the nature of the asts

that were taking place, or were planned,

That the defendants each had a SPECIFIC INTENT.

That each defendant AGREED or ACQUIRSCED in the
acts or the plans of the others. :

That his statements, or silence, gave some degree
of encouragement to the others, even though the
statements 1nvolved were not themselves atrietly

"in furtherance of" the conspiracy.” ¥For example,

a member of the group sita in a group while the
existence, the methoda, and the preceding and
ourrsnt activities of the group are discussed, and
the member in dquestion goes along from day to day
wlth the group, participating in some of i1ts activi-
ties., Such conversations would be properly admitted
for several reasons., In addition to those mentioned
above, 1t would show that the actlvities of the
group and its purposes were ILLEGAL, and would dis-
pel the contention that the activities ware either
lsgal, or thet tho defendant involved believed them
to be legal.

Moreover, general, ard sesmingly innocuous converias~
tions of the conspirators form a matrix for the
incriminating statements and the statements whioch sre
actually in furtherance of the conspiracy, which
cause these otherwise isclated statemants to beoome
intelligible, and have meaning,

Thua I would zuggest that some study be given to the
poseibility of brosdening the conditione under which otherwise hear-
say statements could be admitted againat co-conspirators, Statements
suoh as those abovs ars not all "in furtherance of" the conspiracy,



California Law Revision Commiasion -3- February 7, 1974

but certeinly form a relevant and integrated part of the conver- .
sations, and above all constitute some of the elements which the
prosecution must prove. The language from the Model Code and
Uniform Rules cited above, might be used to rectify the con-
striotive language of 1223, o 3

I think §1223 also falls to recognize that there are two
pheses in a conspiracy triasl, lnsofar as the admission of the
statements of co-conapirators against other co-conspirators is
soncerned. Section 1223 provides for the aotlvation of the section
permitting such admission of statements either by the prior adwission
of sevidence sufficient to sustain the findings of facts specified in
sub-division (a) end (b), or in the court?s discretion as to the
order of proof, subjeoct to the subseguent or concurrent admission
of such svidence, ee sub-section (¢)]. In other words, when
there 13 what emounts to a prime facla showing, either to the
setisfaction of the court or of the Jjury, depending wpon whish
approach 1a used, the statements become admiassible. But what 1s
normally overlooked is the fact that after this point is reached,
such statements of co-conapirators may now be used to prove the
cogggiruaﬁ. (See Pecple v. Goldha;g 152 Cal.App.{2d) 562
a , whers the court says 1n part, en an agreement 1ia
not in writing, parol evidence is admissible to prove its
contents, and whers the conspiracy was oral, proof of the
conversation of the parties tending to establish their
agresment is svidence of the very fasct to be proved and is
therefore a part of the res gestae, on that waste-
b:s%ot of legal undertainty - res gestas - has anything to do with
it. . .

My more recent ressarch into this subject brings out
both in the comments to the Model Code of Evidence and in the
Annuel Survey of American law, as well as in the language of
soms California cases, that our former rule under C.C.P. 1870 (b)
used the language "relating to” rather then "in furtheranscs of."
I feel that the later, more restrictive, verbhiage is unduly
restrictive, extremely illogical, and Just plain bad.

Thus, there are two aspects of Seation 1223 which might
be strengthened,. The first is described above and consists of
the elimination of the limitation contained in the words *in
furtherance of", The second is that set forth in the paragraph
above, namely, that evidense of statements of a co-conspirator
may be used by the tryer of fact not only to show what was said
or done in furtherance of the oconspiracy, but also to establish
the conspiratorial agreement itself, as set forth in Qoldberg.

I feel that a real contribution to the advancement of
the law of conapiracy could be mads by the suggested ohanges.
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I sincerely.appreociate this opportunity to express my views to
you, and I hope that the Oonniasion will see it to undertake a
study of them.

Cordielly yours,

j’?’/ge/&

omer H
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