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Memorandum 7L4-1Q

Subject: Study 39.120 - Creditors' Remedies (Execution)

Attached to this memorandum is a preliminary draft of a revised Title
G--Execution of Judgment in Civil Actiens. Also attached are two appendices:
(1) Appendix I (pink)--Code of Civil Procedure Sections 681l-724e. This contains
the taxt of the existing law and indicates the provisions of the draft statute
which would supersede thesz sections. (2) Appendix II {yellow)--Conferming
changes, These are scme of the sections which must be conformed if the draft
statute is adopted in its present form; however, the task of searching out
all confarming changes has not been completed.

At the March meeting, we hope to review as much as possible of this
preliminary draft (optimistically all of it) and receive the Commission's
directions for revising these materials in the next few months with a view
towards approving a tentative recommendation for distribution after the June
meating. In the absence of a background study, the staff has simply redrafted
and reorganized the present title, making changes generally only in connection
with matters which have previously been considered by the Commissieon er which
we thought would be noncontroversial (not too controversial?). These changes,
together with other issues which we wanted to bring to your attentlon, are
discussed in the Comments and Notes to the respective sections. We hope that
the Commissioners and Professor Riesenfeld will approach these materials with
a particularly critical eye and an attitude that there is nothing that cannot
be improved upon. Now, certeinly, is the time when it is easiest to make any
changes in general organization, form, and substance.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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TITLE 9. ENFORCEMENT OF JUDGMENTS

CRAPTER 1. GEWERAL PROVISIONS

§ 701,110. Enforcement of judements génerally

701.110. (a) Any judgment for money, for the possession of real or
personal property, or which requires the sale of real or personal property
may be enforced by a writ of execution.

{b) Where a judgment requires the performance of any act not described
in subdivision (a), a certified copy of the judgment may be served upon the
party against whom the judgment is rendered or upon the person or officer re-
quired by the judgment or by law to obey the judgment and, 1f he disobeys

the judgment, he may be punished for & contempt of court.

Comment, Section 701.110 continues the substance of former Sectlion 684.
Ae to the form and contents of the writ authorized by subdivision {a), see
Section 704.120 (writ of execution). As to the power of the court to punish
for contempt, see Section 1202(5).

Hote. Past California practice has been to use a 'writ of execution' in
varlous forms to enforce the different kinds of judgments described in sub~
divietion (a). We have continued this approach although the Commission might

wish to consider an approach which separated into more distinct categories
the different types of judgments.

368-222

& 701.120. Time for enforcement: exclusion of time stayed or enjoined;
enfoxcement after ten years

701.120. {a) A writ or order may be lssued for the execution or enforce-
ment of a judgment at any time within 19 years after the date of entry of the
Judgment.

{b) If, after the entry of the judgment, its enforcement is stayed or

enjoined by any judgment or order of court or by operation of law, the time

~l- § 701.110
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during which it is so stayed or enjolned shall be excluded from the computa-
tion of the 10 years within which execution or order may issue,

(c) After the lapse of 10 years from the date of its entry, a judgment
may be enforced only by leave of the court, upon motion, and after due notice
to the judgment debtor accompanled by an affidavit setting forth the reasons
for fallure to proceed within the period provided by subdivision (a). The
fallure to gset forth such reasons as shall, in the discretion of the court,

be suificient shall be ground for the denial of the motionm.

Comment. Section 701,120 reenacts portions of former Sections 681 and
685, Subdivisions (a) and {(b) are substantively the same as the first and
second sentences respectively of former Section 681. Subdivision (c) is
substantively the same as the first two sentences of former Section 683,
The third sentence of former Section 685 was added in 1957 to cure a tran~-
sitional defect which occurred when the basic period for enforcement of a
Judgment was changed from five to ten years, See 32 Cal, S8.B.J. 548 (1957).
See also Report of Senate Interim Judiciary Committee 1957, Vol. 1, Appendix

to Senate J. (1357 Reg. Sess.}, at 211, This provision is no longer neces-
sary and hence has been omitted.
The last paragraph of former Section 685 has also been omitted. Sub-

division {c) now provides the exclusive procedure for revival of a judgment.

Note. We believe that Section 701.120 reenacts all that was viable of
former Sections 681 and 685. As noted in the Comment, the last paragraph of
former Section 685 has been omitted. That paragraph provided that a judgment
could be enforced after the lapse of 10 years by a judgment founded upon sup-
plemental proceedings. The latter provision is more than 100 years old, but
we do not see that it adds anything to what would be provided by subdivision
{c); accordingly, we deleted 1r. It should also be noted that nothing in
this section precludes a judpment creditor from bringing an action on the
judgment within the 10-year period prescribed by Section 337.5, thereby ob-
taining a new judgment for purposes of execution.

As noted, we basically preserve existing law here. Ve do suggest, how-
ever, for your consideratlon the possibility of a simplified approach under
which a judgment is conclusively presumed to be satisfied after a fized period
of years with no exceptions (e.g., tolling provisions or discretionary re-
vival or extension) and with no extensions by virtue of an action on the orig-
inal judgment. The idea is suggested by the New York approach which has a

-2- § 701.120
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conclusive presumptilon of satisfaction after 20 years although New York does

apparently permlt an action on the Judgment within such period., See Comments
to C.P,L.R, & 5230.

368-223

& 701.130. Stay of execution

701.130. (a) The court may stay the execution of any judgment or
order without bond in the following cases:

(1) Where execution of the judgment would be stayed on appeal only 1if
a bond were given, execution of the judgment may be stayed for no more than
10 days from the date of entry of judement in a justice court or no more
than 30 days from the date of entry of judgment in any other court.

(2) If a motion for a new trial or for judgment notwithstanding the
verdict is pending, execution of the judgment may be stayed until 10 days
after the determination of the motion.

(b) Notwithstanding subdivision (a), the court may, with the consent
of the adverse party, stay the execution of any judgment or order without

bond for the period consented to.

Comment. Section 701.130 1s substantively the same as former Sectlon
68la. See generally 5 B. Witkin, California Procedure Enforcement of
Judgment § 84 at 3453 (2d ed. 1971): E. Jackson, California Debt Collection
Practice § 17.65 (Cal. Cont. Ed. Bar 1968}. Sectiomn 701.130 does, however,
make explicit that the stay provided here is without bond and that the perioed
provided in paragraph (1) of subdivision (a) commences on the date of entry
of the judgment. Compare Garrett v. Garrett. 31 Cal. App. 173, 159 P. 1050

{1916) (order staying execution coomencing on date of rendition). If a2 judg-
ment debtor appeals from a judgment, he may obtain a stay of execution pend-
ing appeal although this usually requires the giving of a bond. See Section
916 et seq. See also Section 1174 (mandatory five~day stay under certain

circumstances In unlawful detaiuner proceedings).

~3- §701.130
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Mote., Existing law 1s unclear as to when the 10- and 30-day periods

must commence. We have used the date of entty of judgment inasmuch as this
is the date after which execution may be 1ssued. See Section 704.110.

368~-224

§ 701.140. Enforcement after death of judgment creditor

701.140, MNotwithstanding the death of the judgment creditor after
a judgment, the judgment wmay be enforced upon the application of his ex-

cutor or administrator or successor in Interest.

Comment. Section 701.140 reenacts without substantive change para-

graph 1 of former Section 686.

368-225

§ 701,150. Enforcement after death of judgment debtor

701,150. (a) After the death of the judgment debtor, a judgment for
noney may only be enforced as provided by Probate Code Section 732.

(b) Notwithstanding the death of the judgment debtor after the judg-
ment, a judsment for the possession of real or personal property or a judg-
ment which requires the sale of such property may be enforced in the manner

provided by this title.

Comment., Section 701.150 reenacts without substantive change parapraph

2 of former Section 686.

Wote. Probate Code Section 732 permits clalms to be filed and permits
sale where levy has been made before death, but a new writ may net be issued
or levy made after death. We should revise Section 732 to cure a problem
of circularity caused by a reference there back to the Code of Civil Proce~-
dure; however, we plan no other revisions,

e believe that subdivision (b) reenacts without substantive change
paragraph 2 of former Section 686. Query: UWhat, if anything, should be

e § 701.140
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done to require a personal representative to perform acts that the decedent
would have been reguired to perform, e.g., make a conveyance of real prop-
erty outside of the state.

in connection with attachment, we learned that an attachment lien does
not continue after the death of the defendant. The attaching creditor must
present his claim to the executor {and sue if necessary), and he obtains no
priority by virtue of his former lien. The faliness of this rule was ques-
tioned at that time, and we were instructed to raise the issue again in con-
nection with execution. De you wish to take anv action at this time?

368-226

§ 701.160. Remedies of agency issuing warrant: jurisdiction

701.160, (a) Whenever a warrant may properly be issued pursuant to Sec-
tion 1785 of the Unemployment Insurance Code or Section 6776, 7881, 9001,
1011, 18906, 26191, 30341, or 32365 of the Revenue and Taxation Code tn en~
force any lien arising under the provisions of the Unemployment Tnsurance
Code or the Revenue and Taxatlon Code, the state agency authorized to 1issue
the warrant shall be entitled to all of the remedies awvailable tc judgment
creditors.,

(b) Where jurilsdiction of any court is required for enforcement of such
remedies, jurisdiction is conferred upon the superior court of the State of
California in and for the county where the person agalnst whom enforcement is
sought resides or the property against which enforcement is sought is situ-
ated, or if the person does not reside in this state, in any county of this

state.

Comment, Section 701.160 is substantively ildentical to former Section
722.5. See also Section 709.140.
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§ 701.170. Rules for practice and procedure: forms

701.170. (a) The Judicial Couneil may provide by rule for the prac-
tice and procedure in proceedings under this title.
{(b) The Judiclal Council shail prescribe the form of the applicationm,

notices, orders, and other documents required by this title.

Comment. Section 701.170 imposes certain dutles on the Judicial Coun-
cil. Compare Section 482.030. Subdivision (b) requires the Judicial Coun-
¢1l to prescribe the forms neceasary for the purposes of this title. The
Judicial Councill has authority to adopt and revise forms as necessary but
must act In a manner consistent with the provisions of this title.

Note. Section 701.170 is identical to Section 482.030 which appears
in our recommendation relating to prejudgment attachment. The issue has
been raised before whether this sort of provision represents an undesirable

delegation of authority, and the Commission has decided that it does not.
Hence, we have assumed you would also wish to include the provision here.

405=-953

§ 701.180. Lewving officer

701.180. As used in this title, "levying officer” means the sheriff,
constable, or marshal whe is directed to execute a wrlt or order issued
under this title.

Note., Section 701.180 is identical to Section 481.140 which appears
in our recommendation relating to prejudgment attachment. We think that
the term ‘levying officer" is preferable to sheriff.” However, we note

that Code of Civil Procedure Sectlon 17(10) already provides that "the
word ‘sheriff' shall include 'constable' and ‘marshal.’"
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CHAPTER 2. ENFORCEMENT OF MONEY JUDGMEXNT
Comment. Chapter 2 deals only with enforcement of money judgments.

Chapter 3 deals with writs issued on a judgment for the delivery of pos-

session of real or personal property.

§ 702.110. Sale of property levied upon

702.110. Except as otherwise provided by Section 702.120, upon the
written instructions of the judgment creditor, or his attorney of record,
after levy of a writ issued on a judgment for money, the levying officer
may sell any personal property which comes into his actual custody after
levy and any real property. The sale shall be conducted in the manner
provided by Chapter 6 (commencing with Section 706,010). The levying
officer shall apply the proceeds of the sale az provided in Section

706. 140,

Comment. Sectlon 702,110 contlnues the authority of the levying of-
ficer to sell property after levy of execution on a judgment for money.
Such property may include such assets as securities and negotiable docu-
ments of title as well as goods, equipment, and other tangibles. See for-
me¥ Section 691, However, the introductory clause to this section recog-
nizes that chattel paper and negotiable instruments--even though they are
taken into actual custody by the levying officer--are not subject to sale.
See Section 702.120 (chattel paper and negotiable instruments). 'lorecver, other
debts owed by and personal property retained in the possession of a third
person are not subject to sale. See Sections 702.130 (accounts recelvable,
choses in action, deposit accounts, or judgments) and 702,140 (property
in possession of third person). This sectlion also makes clear that sale
shall be conducted in the manmer provided by Chapter 6 and that the levy-
ing officer must apply the proceeds in the manner provided by Section
706.140.

Hete. We have attempted in this section and in Sections 702.120
and 702.130 to provide a scheme where tanglble property and property
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which we thought was relatively marketable are sold and property which we
thought was better realized through collection is cellected. It may be
that our categories are suspect or that other approaches may appeal to you
more. There a number of possibilities. For example, the judgment creditor
could select elther sale or collection, subject to modification by court
order on a showing of hardship on the judpment debtor if the means selected
are not changed. Or, we could make the scheme provided the rule, subject
to modification by the court on the application of either party. UHowever,
we did want to get the issue before you, and the provisions set forth at
least accomplish this end.

405-377

§ 702.120. Collectlon on chattel paper or negotiable instrument

702.120. (a) Whether or not chattel paper or a negotiable instrument
is taken into actual custody by the levying officer after levy of a writ
issued on a judgment for money, the levying officer may not sell such prop-
erty, but the account debtor or obligor shall pay to the levylng officer
any amount due and owing on such obligation at the time he is served with
a copy of the writ [and thereafter while the levy is in effect}. The re-
ceipt of the levying officer 1s a sufficient discharge for the amount paid.

(b) If payment is not made pursuant to subdivision {a), the judgment
creditor may proceed agalnst the account debtor or obligor pursuant to
Chapter 7 {commencing with Section 707.110} or Chapter 8 (commencing

with Section 70B.110).

Comment. Section 702.120 makes clear that collection, not sale, is
the preoper means of realization where the asset levied upon 1s chattel paper
or a negotiable instrument. See also Section 702.130 {collection of account
receivable, chose in action, judgment, and property in possession of third
person). Compare former Section 691 (levying officer to execute the writ
by ‘“collecting or selling the things in action’) with former Section 716
(payment by garnishee after levy). The levying officer i1s required to take
chattel paper or a negotiable Instrument in the possession of the judgment

debtor Into custody, and a third person in possession of such property may
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also deliver such property to the levying offilcer. See Sections 488.380,
488.400, 704.240. Hevertheless, subdivislon {a) precludes sale of such
property. Sections 488.380 and 488.4C0 also require the officer to serve

a copy of the writ on the account debtor or cbligor under the Instrument.
Subdivision (a) of this section thben reguires the account debtor or obligor
to pay over to the levying officer amounts due and owing at the time of
service. If payment is not forthecoming, the judgment creditor may proceed
pursuant to either Chapter 7 orv Chapter 8. Undey Chapter 7, if the

account debtor or obligor admits his liabiiity, an enforcement order may

be issued pursuant to Section 707.150. If the indebtedness is denied, the
Jjudgment creditor may bring an actica against the debtor or obligor pursuant
to Chapter 8. Examination proceedings are not, however, a prerequlsite

to suit and the judgment creditor may pioceed directly by action against the

account debtor or obligor when payment is not madz.

Note. We have included a phrass in brackets that ralses the issue of
collection of periodic payments. Under Section 702.120, the levying officer
helds the instrument: hence, where the obligor 7s willing to make voluntary
payments, collection does not seem to poss aay sericus problems. In con-
trast, under the next section, if we permit the collection of perledic pay-
ments by the levylng officer, we will incur all the problems of priorities,
life of the levy, and so on that were encountered in the wage garnishment
area, We can avold these problems by restricting the levy only to money
due and owing at the time of the levy. However, this might mean that the
creditor will make multiple levies with all the excessive costs and risks
of fallure that bothered vs in conucection with wagz garnishment. As an
alternative, subdivision 4 of Section 564 provides:

In superior courts a receldver may be appointed by the court in
which an actlon or preoceeding 1z pepnding:

% Ed H b ®

4, After judgment, to dispose of the property accerding to the
judgment, or to preserve 1t during the pandency of an appeal, or in
proceedings in aid of execution, wher on execution has been returned
unsatisfied, or when the judgment debtor refuses to apply his property
in satisfaction of the judpment:; or after sale of real property under
execution of a judgment . . . during the period provided by law for
the redemption thereof from sale, te collect rents thereon, and to ex-
pend and disburse such rents azs may be divrected by the court or other-
wise provided by law . . . .

Perhaps this alternative 1s adsquate., See genzrally 5 B. Witkin, California
Procedure Cnforcement of Judgment §§ 179-182 at 3528-3540 (2d ed. 1971). 1In
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any event, we present the issue and earnestly sclicit the views of those with
expetrlence with this problem.

405-378

§ 702.130. Collection on account recelvable, chose in action, deposit
account, or judgment

702.130. (a) Where levy of a writ issued on a judement for money is
made upon an account recelvable, chose in aetion, deposit account, or judg-
ment, the levying officer may not sell such property, but the account debtor
or obligor shall pay the levying offlcer any amount due and owing on such
account or other obligation at the time he is served with a copy of the
writ [and thereafter while the levy is in effect]. The receipt of the levy-
ing officer 13 a sufficient discharee for the amount paid.

{b) If payment 1s not made pursuant to subdivision (a}, the judgment
creditor may proceed agalnst the account debtor or obligor pursuant to
Chapter 7 {commencing with Section 707.110) or Chapter 8 {commencing with

Section 708.110).

Comment. Sectlon 702.130 1s comparable to Section 702.120(collection
on chattel paper or negotiable instrument} but deals with accounts receiv-
able, choses in action, deposit accounts, and judgments. The purpose of
this section also is to make clear that collection, not sale, is the proper
way to realize upon these assets. See Comment to Section 702.120. See

also Section 705.020 (judgment not subject to executlion until final).

405-379

§ 702.140. Property in possession of third person

702.140. ({a) If personal property belonging to the judgment debtor
1s in the possesslon of another person at the time of levy of a writ is-

sued on a judgment for money, such other person may either (1) retain

=10 8 70?7 130



405-379

possession untill ordered by the court to deliver pogsession to the levy-
ing officer or (2} demand, at any time, that the levying officer take
such property into custody.

(b) The levying officer, at the time of levy, shall request any per—
son who retains property in his possession to give him a memorandum, de-
scribing the property and stating its value, within 10 days after such
levy. If the person fails to pive such memorandum within the time speci-
fled, the levying officer shall state such fact at the time he makes his
return pursuant to Section 704,260. A person failing to glve such memo-
randum within the time specified may be required to pay the costs of any
proceedings taken for the purpose of obtalning the information required
by such memorandum,

(c) If the person in possession demands that the levying officer take
the property into custody, the levying officer may demand that the judg-
ment creditor deposit costs in the manner provided in Section 704.220:
and, if the money so demanded is not paid, the levying officer shall re-

lease the property in the manner provided in Section 488.560.

Comment. Section 702.140 had no counterpart in the former execution
title. However, this section apparently codifies the former practice.
See Marshal of Municipal Courts, lLos Angeles County, lManual of Procedure
§ 404 (revised 3/4/72). Compare Section 488.080. As to proceedings for
the examination of a third person holding property belonging to the judg-
ment debtor, see Chapter 7 (commencing with Section 707.110). As to
enforcement proceedings against third persons, see Chapter 8 (commencing
with Section 708.110). It should be noted that speclal rules are provided

for certain deposit accounts and safe deposit boxes. 8See Section 704.250.
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§ 702.150, Collection of judgment where judgment debtor is creditor of
of state or political subdivision

702.150. (a) Vhenever a judgment for the payment of money is rendered
by any court of this state against a person to whom money is owing and unpaid
by this state or by any county, city and county, city or mmicipality, quasi-
municipality, distriet, or public corporation, the judgment creditor may file
a duly authenticated abstract or transcript of such judsment topether with an
affidavit which states that he desires to avall himself of the relief provided
by this section and states the exact amount then due, owing, and unpaid on
the judgment.

{b) If the money is owing and unpald by the state to the judgment debtor,
the judgment creditor shall file the abstract or transcript and affidavit with
the state department, board, office, or commission owing such money to the
judgment debtor prior to the time the department, board, office, or commission
presents the claim of the judgment debtor therefor to the State Controller.
The department, board, office, or commission in presenting the claim of the
judgment debtor to the State Controller shall note thereunder the fact of
the filing of the abstract or transcript and affidavit and state the amount
unpald ou the judgment as shown by the affidavit and shall also note any
amounts advanced teo the judgment debtor by, or which the judgment debtor
owes to, the State of Californiz by reason of advances for expenses or for
any other purpose. The State Controller, to discharge the claim of the
judgment debtor, shall pay into the court which issued the abstract or
transcript, by his warrant or check payable to the court, the whole or such
portion of the amount due the judgment debtor on the claim, after deduct-
ing from the claim an amount sufficlent to reimburse the department, board,

office, or commlssion for any amounts advanced to the judgment debtor or
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by him owed to the State of Californla, as will satisfy in full or to the
greatest extent the amount unpaid on the judgment and the balance thereof,
if any, to the judgment debtor.

{c) If the money is owing and unpald to the judgment debtor by any
county, city and county, city or municipality, quasi-municipality, district,
or public corporation, the judprent creditor shall file the abstract or
transcript and affidavit with the auditor of such county, c¢ity and county,
clty or municipality, quasi-runicipality, district, or public corporation
(and 1n case there be no auditor then with the official whose duty corres-
ponds to that of auditor)., The auditor {or other official), to discharge
the claim of the judgment debtor, shall pay into the court which issued
the abstract or transcript, by his warrant or check payable to the court,
the whole or such portion of the amount due the Judement debtor on the
claim as will satisfy 1in full or to the greatest extent the amount unpaid
on the judgment and the balance thereof, 1f any, to the judsment debtor.

(d) The judgment creditor upon filing the abstract or transcript and
affidavit shall pay a fee of two dollars and fifty cents ($2.50) to the
person or agency with whom the same 1s filed.

(e) VWhenever a court receives any money hereunder, it shall pay as
much thereof as 18 not exempt from execution to the judement creditor and
the balance thereof, 1f any, to the judsment debtor. The procedure for
determining the claim of exemption shall be governed by the procedure set
forth in Section 705.030, and the court rendering the judgment shall be
considered the levyinpg oificer for the purpose of that section.

(f} In the event the money owing to a judgment debtor by any govern-
mental agency mentioned in this section is owing by reason of an award

made in a condemnation proceeding brought by the governmental agency, such
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governmental agency may pay the amount of the award to the clerk of the
court In which such condemnation proceeding was tried and shall file there-
with the abstract or transcript of judpment and the affidavit filled with it
by the judgment creditor. Such payment inte court shall constitute payment
of the condemnation award within the meaning of Section 1251. Upom such
payeent into court and the filinp with the county clerk of such abstract or
transcript of judgment and affidavit, the county clerk shall notify by mail,
through thelr attorneys, if any, all parties interested in the award of the
time and place at which the court which tried the condemnation proceeding
will determine the conflicting claims to the award., At such time and place,
the court shall make such determination and order the distribution of the
money held by the county clerk in accordance therewith.

(g} The judgment creditor may state in the affidavit any fact or facts
tending to establish the identity of the judement debtor. o public officer
or employee shall be 1liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the abstract or tran=-
script together with the affidavit to enable him in the exercise of reason-
able diligence to ascertain such identity therefrom and from the papers and
records on file in the office in which he works. The word office as used
herein does not include any branch or subordinate office located in a dif-
ferent city.

(h} Nothing in this section shall authorize the filinpg of any abstract
or transcript and affidavit apainst any overpayment of tax, penalty, or
Interest, or interest allowable with respect to such overpayment, under
Part 10 (commencing with Section 17001} or Part 11 (commencing with Section

23001) of Dlvision 2 of the Revenue and Taxation Code.
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(1) Any fees recelved by a state agency under this section shall be
deposited to the credit of the fund from which payments were, or would be,
nade on account of a garnishment under this section.

(]) This sectlion does not authorize the withholding of earnings of a
public officer or employee. The earnines of a public cfficer or employee
may be withheld only pursuant to Chapter 1! {commencing with Section

711,010},

Comment, Section 702.15D is substantively identical to former Sec-

tion 710.

ifote. Section 702.150 is presented here in substantially the same
form as it appears in our wape parnishment recommendationm.

405-482

§ 702,160, Collection of judgment where judgment debtor is contractor
on public work: subordination to claims of laborers and
and materialmen

702,160, {a) Uhere the judgment debtor named in any abstract or
transcript of judgment filed under Section 702.150 is a contractor upon
any public work, the cost of which is to be pald ocut of any public moneys
voted, appropriated, or otherwise set apart for the purpose of paying
therefor, only so much of the contract price shall be deemed owing to the
contractor, within the meaning of Section 702.150, as may remaln pavable
to him under the terms of his contract, upon the completlon thereof, after
the sums severally due and to hecome due to all persons who perform laborx
upon such work or who bestow skill or other necessary services or furnish
materlals, appliances, teams, or power used or consumed in the performance
of such work have been ascertained and paid.

(b} In ascertaining the sums severally due or to become due to the

persons who perform labor upon public works or other necessary services
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or furnish materials, appliances, teams, or power used or consumed in

the performance of such work, only such claims shall be considered as are
filed against the moneys due or to become due to the judgment debtor in
accordance with the provisions of Chapter 4 (commencing with Section 3179)
of Title 15 of Part &4 of 'vision 3 of the Civil Code,

{(c) The controller, auditor, or other public disbursing officer whose
duty it is to make payments under the provisions of the contract shall not
draw his warrant in favor of the court which issued the abstract or tran-
script until the contract is completed and the payments above specified
are made and then only for the excess, if any, of the contract price over

the aggregate of the sums so paid.

Comment. Sectlon 702.160 1s substantively identlcal to former Section
710a.

Hote. Even though this section was amended in 1962 for the sinegle
purpose of gorrecting the cross-reference in subdivision (b), we are not

certain that the cross-reference is 1n fact proper, and we will reexamine
this section for this purpose when time permits.

405-483

§ 702.170, Judgment creditor of party: order granting lien: notice: inter-
vention: extent of lien: endorsement upon judgment and abstract

702.170. (a) Upon motion of 2 judgment creditor of any party to an ac-
tion or special proceeding made In the court in which the action or proceed-
ing is pending upon written notice to all parties, the court may, in its
discfetion9 order that the judgment creditor be granted a lien upon the
cause of actlon, and upon any judgment subsequently procured in such action
or proceeding, and, during the pendency of such action, may permit such

judgment creditor to interveme therein.
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(b} The judgment creditor shall have a lien to the extent of his judg~
ment upon all moweys recovered by his judpment debtor in such actiom or
proceeding, and no compromise, settlement, or satisfactlon shall be entered
into by or on behalf of such debtor without the consent of such Judpment
creditor unless his lien 1s sooner satisfied or discharsged.

{c) The clerk or judpe of the court shall endorse upon the judgment
recovered in such action or proceeding a statement of the existence of
the lien, the date of the entry of the order creating the lien, and the
place where entered; and any ahstract issued upon the judgment shall con-
tain, in addition to the matters set forth in Section 674, a statement of

the lien in favor of such judgment creditor.

Comment, Section 702.170 1s substantively identical to subdivision
(a)} of former Section 688.1. See generally Sectiom 705.020 and the Comment

thereto.

405-484

§ 702,180. Contribution among judgment debtors:. repayment of surety by
principal: enforcement: notice, £iling, and entry

702,180, (a) Whenever one of several joint judgment debtors pays more
than hils share of the judgment, he may compel contribution from the others.
(b) Whenever a judgment is against several, and is upon an obligation
of one of them as security for another, and the surety pays the judgment
or any part thereof, the surety way compel repayment from the principal.
(¢) The person who pays more than his share or the surety is entitled
to the benefit of the judgment, to enforce contributlon or repayment, if
within 10 days after his payment he files with the clerk of the court which

rendered the judgment notice of his payment and claim to contribution or
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repayment. Upon the filing of such notice, the clerk must make an entry
thereof in the margin of the judgment-book or docket. Thereafter, the
person entitled to contribution or repayment may apply on neticed motiom
for issuance of execution against the other judgment debtors: and, at the
hearing on the motion, the court shall determine the liability, if any, of

the other judgment debtors and shall issue execution accordingly.

Comment, Section 702,180 is substantively the same as former Section
709 except that the last sentence of subdivision (¢) has been added to
reaflect the actual practice regarding issuvance of an execution., See
Stowers v. Fletcher, 84 Cal. App.2d Supp. 845, 190 P.2d 338 (1948). See
generally 5 B, Witkin, California Procedure Enforcement of Judgment
§§ 209-211 at 3563~3565 (24 ed. 1971), See also Sections 878 (contribu~
tion between joint tortfeasors) and 1059 {right to subrogation of surety

on appeal bond).

Note. As indicated above, this section continues the existing law.
However, we do feel that rhe 10-day notice provision presents an unneces-
sary procedural trap. We suggest that the period either be substantially
increaged--1i,e., to six monthe ox more--or eliminated altogether.
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CHAPTFR 3. ENFORCEMENT OF JUDGMENT FOR
POSSESSION OF REAL OR PERSONAL PROPERTY

§ 703.110. Enforcement of {udgment for possession of personal property

703.110. The levying officer shall enforce a judgment for the posses-
sion of personal property in the manner prescribed by Section 514,010 {or

as otherwise prescribed by law].

Comment. Section 703.110 is substantively identical to former Sectiom
684,.1.
Note. The bracketed phrase appears in Section 684.1, but we believe

that it has no real effect and was included in an excess of caution, May
it be deleted?

405-486

§ 703.120, Enforcement of judgment for possession of real property

703.120. The levying officer shall enforce a judgment for the

possession of real property in the manner prescribed by Section 1174.

Comment, Section 703.120 had no counterpart under former law for
the execution of judgments generally. Fowever, Section 1174 did provide
for delivery of possession of the premises following an action for unlawful
detainer. These provision- are incorporated by reference here.

Note., The above Comment 1s self-explanatory. The applicable provi-

slons in Section 1174 are set out below in the form in which they will
appear if our landlord-tenant recommendation is passed.
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(a)

dmi ntiff, having oblained wowrit '.a{’n_'xtitu(.,i[:un‘ of the premises 111.:1?&.1:111?:
tooan actien for unlawful detainer, shall be entitlesd to have the premiscs ._re
stored to him by offivers charged with the enfgrcer}vnt af sgch \:E]L’:i..
Promptly upon paymuont of ruasonable costs of service, the enforeing cf1.'1fc{z_;
shall serve or pest a cepy of the writ tn the same ‘ma:‘mer as upon levy of
writ of attachment pursuant lo subdivielon 1 of Section 5424 .
In wddition, where the copy is posted on the pruper?}', anpther copy QI 1 a
writ shaii thereafter he mailed to the defendunt at his }:u_.lsmess or rvsulc:lu‘_'ur
address last known to the phintif[ or hig attorney o, i no such address is

known, at the premiset.  ohe ypit of restitution of the premises shall

1nc1ud§ & statement that personal property remaining on the premises
at the time of its restitution to the landiord 911l be sold or other-
wise d:lifolecl of in accordance with Section 1J:Tk of the Code of

Civii Procedure unless the temant or the owner pays the landlord

the reasonable cost of storage and takes possession of the per-

sonal property not later than 15 days safter the time the premises

are restored to the landlord.>

. ---—'—“‘//

L If ihe tenant does not vacate the premisces within
five daya from the date of =ervice, or, if the copy of the writ is posted, within
five days from the date of mailing of the additional notice, the enforcing of-
ficer shall femove the tenant from the premises and place the plaintiff in
possession thercef. [t shaill be the duty of the party delivering the writ to

the officer for exccution ta furiish the information reguired by the officer to
comply with this scetion.
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CHAFTER 4. WRIT OF EXECUTION

Article 1. Issuance: Form

§ 704.110. Application for writ: additional writs

704,110, (a) After the entry of judgment, the party in whose favor the
Judgment is given may apply to the clerk of the court or, if there is nc
clerk, then the judge of the court which rendered the judpgment for a writ of
execution.

(b) Until the judgment is satisfied, additional writs may be issued
upon further application whether or not a writ previously isaued has been

returned.

Comment. Subdivision (a) of Section 704.110 is based on the first
gentence of former Section 681. Subdivision (b) is based on the second
paragraph of former Section 683, These general provisions are, of course,
subject to limitations provided elsewhere. See, e.g., Sections 701.120
(time for enforcement), 701.130 (stay of execution), 701.150 (enforcement
after death of judgment debtor).

Note. The second paragraph of former Section 683 provided that, "if
an execution 1s returned unsatisfied, another may be issued afterward . . . .
We see no reason why lssuance of additional writs to other comnties, for ex-
ample, must awalt return of an unsatisfied execution. We would, however,

provide for liability where the judgment creditor levies on an excessive
amount of property. See Section 710.110(a).

368-228

§ 704.120, Writ of execution; form; contents

704.120. {(a) The writ of execution shall be issued in the name of the
people, sealed with the seal of the court, and subscribed by the clerk or
judge. It shall be directed to the proper officer and shall identify the
judgment, stating the court, the county, and, in municipal and justice courts,

the judicial district, where the judgment is entered. The writ shall inform
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the person upon whom it is served of his duties and rights under the execu-
tion, including any right to make a third-party claim pursuant to Chapter 9
{commencing with Sectlon 709.110) and any right to claim an exemption pur~-
suant to Chapter 5 (commencing with Section 705.010).

{b) If the judgment is for money, the writ shall state the amount of
the judgment, and the amount actually due on the judgment, and shall require
the levying officer to satisfy the judgment, with interest, out of the prop-
erty of the debtor or any real property subject to a lien of judgment ob-
talned pursuant to Section 674.

{c) If the judgment is for the delivery of the possession of real or
personal property, the writ shall require the levying ocfficer to deliver
the possession of the property described to the party entitled thereto.

The value of the property for which the judgment was rendered shall be
specified in the writ and, if a delivery of the property cannot be had,
the writ shall require the levying officer to satisfy the judgment in the
manner provided in subdivision (b). The writ may also require the officer
to satisfy any costs, damages, rents, or profits recovered by the judgment
in the manner provided in subdivision (b}.

{d) If the judgment requires the sale of real or personal property, the
writ shall state the material parts of the judgment and shall require the
proper officer to execute the judgment by making the sale and applying the

proceeds in conformlty with the judgment.

Comment. Section 704.120 is based on portions of former Sections 682
and 684. Subdivision (a) continues the formal requirements of the first
paragraph of former Section 682. See also former Sectlon 682.1. However,
the requirement that the writ state the kind of money or currency in which
the judgment is payable is not continued. Section 667 has been revised to

require a money judgment in all cases to be made payable in dollars. See
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Section 667 and Comment thereto. It should be noted, however, that Section
701.170 authorizes the Judicial Council to prescribe whatever formal re-
quirements it belleves are necessary or desirable.

Subdivision (b) 1s based on a portion of the first paragraph and sub-
division 1 of former Section 632, Wowever, the reference to earnings has
been deleted. Levy on earnings of an employee must be made pursuant to
Chapter 11 (commencing with Section 711.010) (Employees' Earnings Protection
Law). See Section 711.020 (exclusive procedure for withholding earnings).
In addition, subdivision (b} no longer requires levy on personalty first.
The judgment creditor can designate the order of levy. The debtor can
avoid any hardship that might result by voluntary satisfaction of the
judgment. See also Chapter 2 (commencing with Section 702.110) (enforce-
nent of money judgrent).

Subdivision (¢) Is based on subdivision 4 of former Section 682, As
noted immediately above, if the judgment requires the payment of money,
the Judgment creditor is no longer required to pursue personalty first.

See also Chapter 3 (commencing with Section 703.110) (enforcement of judg-
ment for the delivery of possession of real or personal property).

Subdivision (d} is based ¢n a portion of former Section 684. It should
be noted that the writ here is directed to the proper officer.” This may
be a ‘levying officer’” as defined in Section 701.180 or a commlssioner or
elisor as provided in Section 726.

Hote. The first two sentences of subdivision (a) of Section 704.120
are substantively identical to the first paragraph of Section 682 except for
the reference to payment in a speclal iind of currency. We have, however,
some doubt whether 1t 1s necessary or desirable to preserve these formal re-
quirements in the statute. See Section 701,170 (Judieial Council to pre-
scribe forms). We have not continued Section 682.1 which sets out the actual

form for a writ of execution; this seems to us to be something better left
to the discretion of the Judicial Council,

For the time being, we have assumed that the Employees' Earnings Pro-
tection Law will be passed: this provides an exclusive procedure for wage
garnishment and repeals present Section 682.3. Ue have alsc eliminated the
regquirement of levy on personalty first. This change was also made recently
in New York basclally for the reasons that there seems to be no justification
to prefer one kind of property over another and that the debtor can in effect
make the choice by satisfying the judgment before levy from whatever assets
he selects. See N.Y.C.P.L.R. § 5230 and Comments thereto.
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Subdivision 2 of Section 682 provides that, 'if it [the writ] be
agalnst real or perscnal property in the hands of the personal representa-
tives, heirs, devisees, legatees, tenants, or trustees, it must require
such officer to satisfy the judgment, with interest, cut of such property."”
We have been unable to determine what this provision would add to subdivi-
slons (b) through (d) of Section 704.120 and have accordingly omitted it
in this draft. Perhaps one of the Commissioners or Professor Riesenfeld
can enlighten us.

368-230

§ 704.130. Entry on writ of amount of Ilnterest and costs: additional Interest

704.130. (a) Before issuing a writ of execution, the clerk or, if there
is no clerk, then the judge of the court shall enter on the face of the writ
the amounts of any costs which have accrued from the date of entry of the
judgment to the date of the issuance of the writ.

(b) If the judgment creditor has filed an affidavit stating the amount
of interest which has accrued from the date of entry of this judgment to the
date of 1ssuance of the writ of execution, the amount of such interest shall
be entered in the same manner as costs. The clerk or judge shall also enter
the amount of interest which accrues daily, from the date of issuance of the
writ, on the amount due on the judgment as entered.

(c) Interest on the amount of the judgment remaining unpaid as shown on
the writ, from the date of issuance of the writ to the date of levy of exe~
cution, shall be computed by the levying officer and thils amount plus the com-
missions and costs of the levying officer shall be added to the net balance
actually due on the date of the 1ssuance of the writ, as stated therein, in

determining the total amount to be satisfled by execution.

Comment. Section 704,130 is substantively the same as former Section
682.2.
Mote. As the Comment states, this section continues almost verbatim

present law. We believe, however, that the actual practice is for the at~
torney for the judgment creditor to enter costs and interest to the date of
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issuance. See E. Jackson, California Debt Collection Practice § 17.17 {(Cal.
Cont. Ed. Bar 1968). %Ye wonder accordingly whether this section should not
be revised to provide in substance that the judgment creditor shall pre-
pare the wrlt of execution in the form prescribed by the Judicial Council
{(or on the form provided by the court) and the writ shall include any

costs or Interest claimed to the date of issuance and the amount of interest
which will accrue daily after the date of issuance.

368-231

§ 704.140. FEequest for notice of executlon sale: filing: contents; notation
R on writy; mailing notice

704,140, In any case In which a judgment has been entered as provided
in Section 668, any person may file with the c¢lerk a written request that he
be given notice by mall of any sale under any execution issued upon such
judgment. In such request, the person shall specify the title of the court,
case and number of the action in which such judgment was rendered, and the
date of entry thereof and shall give the address to which he desires such
netice of execution sale to be mailed. Whenever a writ of execution 1Is
thereafter issued upon such judgment, it shall be the duty of the clerk to
note upon such writ the fact that notice by mail has or has not been re~
quested, If a notice by mall of any sale under any execution has been
requested, the clevk shall also note uwpon such writ the name and address
of such person as set forth in such request. It shall be the duty of any
officer conducting a sale under any wrilt of execution upon which appears
such notation to mall a copy of the notice of time and place of sale to
such person at the address noted upon the writ. The copy of the notice

shall be malled at the time notice 1s posted pursuant to Section 706.010.

Comment. Sectlon 704,140 is substantively identical te former Section
692a.
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§ 704.150. Officer to whom 1ssued

704.150. (a) vhere a writ of execution is issued to enforce a judgment
for money, it may be directed to a levying officer in any county Iin the state,

(b) Where a writ of execution requires the delivery of real or personal
property, it shall be directed to a levying officer in the county where the
property, or some part thereof, is situated.

[(c) If the judpment directs or authorizes the issuing of any process
requiring the sale, or the delivery of possession of, or otherwise affecting
speclfic real property which is then, or subsequently becomes, a part of a
county other than that in which such judement was entered, such process may
be directed to, and executed by, the sheriff, or any constable, or marshal
of such other county as to the property situate therein.]

{d) Several writs may be i1ssued at the same time and directed to levy-

ing officers in different counties.

Comment. Sectlon 704.150 1is substantively the same as former Section
687.
Mote, Subdivision (c¢) 1s a provision added in 1907. We do not believe

that it is necessary to retain it, but we have preserved it for your considera-
tion.

368-233

Article 2. Levy; Return; Lien of Execution

§ 704.210. Levying officer to execute writ

704.210. The judgment creditor, or his attorney of recoerd, shall deliver
the writ of execution to the levying officer to whom the writ is directed, to-
gether with written instructions containing a description of the property to be
levied upon [and the order in which levy is to be made). The levying officer

shall execute the writ without delay in the manner provided in this title.
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Comment. Section 704.210 is new- however, 1t is based on the first por-
tion of the first sentence of former Section 691. See also subdivislon (b) of

Section 488.030 {(introductory paragraph of former Sectiom 542).

Yote. Section 704.210 is a general provision which reflects the exist-
ing practice, i.e., that the levying officer will do nothing until the judg-
ment creditor delivers to nhim the writ of execution and written instructions
to levy upon specific property. We think that it might be a pood idea for
the creditor to also designate the order of levy. Presumably, he would like
to go after the wmost liquid assets first, and the sheriff should comply with
this request. It should be noted that present law requires satisfaction of
the judgment first out of property previously attached in the action, then
out of personalty, and finally out of realty. The staff proposes that this
requirement be ellminated. The creditor will generally follow this order in
any event, but in some cases the relative cost and delay of collection or
sale may indicate that a different order is preferable. E.g., certain real
property may be more easily sold than an item of speclal squipment, or levy
of execution on a bank account not discovered until after judgment may be
preferable to collection of attached accounts receivable or sale of attached
tangible property. We are concerned, however, that the creditor might hold
attached property for extended periods while searching for other property.
To avoid this, we think that the debtor should be able to force elther re-
lease of the attached property or application of such property to the satis-
faction of the judgment. Section 704.215 will, we hope, accomplish this
result.

405-420

§ 704.215, Order requiring either relecase of attached property or its
application to the satisfaction of the judgment

704,215, Hotwithstanding Section 704.210, where any property of the
judgment debtor is held under an attachment, the judgment debteor may apply,
upon noticed motion, to the court for an order requiring that such property
either be executed against and applied to the satisfaction of the judgment

against him or be released from the levy and lien of attachment,

Comment. Section 704,215 is designed to avoid a potential problem
caused by the ellmination from this title of a fixed priority of lewy.
Under former law, a judpment was satisfied first out of property previously
attached in the actlon, then out of personalty, and finally out of realty.
See Sections 684.2 [presently Sections 550 and 551] and 682(1). However,
under Section 704.210, the judsment creditor may desipnate the order in
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which levy is to be made. To aveid the danger that the creditor might

hold attached property for extended perlods while searching for other prop-
erty, Sectlon 704,215 provides a means by which the debtor can compel either
the application of the attached property to the satisfaction of his debt or

the release of such property.

368-234

§ 704.220. Deposit of fees prior to execution of writ

704,220, (a) The levying officer may demand that the judgment creditor
deposit prior to levy a sum of money sufficient to pay the costs of the offi-
cer executing the writ.

(b} As a prerequisite to the taking of possession of property by the
levying officer, whether by keeper or otherwise, the judgment creditor shall
be required to deposit with the levyine officer a sum of money sufficlent to
pay the expenses of taking and keeping safely such property for a pericd not
to exceed 15 days. In the event that further detention of the property is
required, the levying officer shall, from time to time, make written demand
upon the judgment creditor or his attorney of record for further deposits to
cover estimated expenses for periods not to exceed 30 days each. Such demand
shall be served as provided in Section 1011 or by depositing such notice in
the post office iIn a sealed envelope, as flrst-class registered mall, postage
prepaid, addressed to the person on whom it is served at his last known office
or place of residence. In the event that the money so demanded is not paid
within the time specified in the demand, the levying officer shall release

the property in the manner provided by Section 488.560.

Comment, Section 704.220 had no counterpart in the former execution
title. However, the section simply makes more specific the general authority
to demand fees in advance. See Govt. Code §§ 24000(b), 24350.5, 26720 et
seq. Compare Section 488.050 (former Section 542(4)).
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§ 704.230. Property not affected until levy is made

704,230, Untill levy, no property shall be affected by issuance of a

writ of execution or its delivery to thc levying officer.

Comment. Section 704.230 is identical to subdivision (¢} of former

Section 688,
Note. The reference above fo formey Section 633 is to Section 688 as
revised by the prejudgment artachmenic recommendation. Under the current law,

Section 704.230 is the same in substancz as a portion of the fourth sentence
of that section.

328-236

§ 704,240, tlanner of lewy

704,240, Except as otherwise provided in Chapter 3 (commencing with
Section 703.110), the levying officer shall levy the writ of execution in
the same manner as he would levy a writ of artachment on the same property
except that tangible personal property in the possession of the judgment
debtor shall always be levied upen in the manner provided by Section 488.320.
The levying officer shall also serve coples of the writ of execution in the
same manner as he would serve copies of a writ of attachment in conjunction
with such levy. To levy upon any property or debr owed to the judgment
debtor which is subject to execution but for which a method of levy of at-
tachment 1s not provided, the levying cofficer shall serve the writ of exe~

cution upon the person in possession of such property or owing such debt.

Comment. Section 704.240 requires execution to be levied in the same
manner as under subdivision (b} of former Section 688. TFor the most part,
this means that an executlon is levied in the same manner as an attachment.
See Chapter 8 (commencing with Section 488.010) of Title €.5 of this part.

However, for attachment, somec nonselzure methods of levy are utilized to
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avold undue disturbance of the defendant’s affairs prior to judgment. See,
e.g., Section 488.340 (levy on equipment of going business). After judgment,
seizure is a more appropriate method where tangible personal property is

in the possession of the debtor; hence, this section iIncorporates this
nmethod by reference to Section 488.320. MNoreover, the attachment title does
not provide a method of levy for every type of property. Therefore, Sec-
tion 704.240 also provides a garnishment procedure to levy upon any prop-
erty not already provided for. Finally. the introductory clause recognizes
that, where a writ of execution requires the delivery of real or personal
property, the requirements of Chapter 3 (commencing with Section 703.110)
must be satlsfied.

Hote. This sectfon is substantively the same as subdivision (b) of
Section 688 (as amended by our prejudgment attachment recommendation). We
suggest that this scheme be continued for the present. If any defects are
revealed when prejudgment attachment is worked over in the Legislature,
these can be cured in connection with that recommendation. We might then
consider having the general levy procedures incorporated inte this title,

In actions genmerally, 1t seems to us that attachwent will be the exception

rather than the rule and that the levy procedures would be more appropri-
ately located in this title which has more gemeral applicability,

405-372

§ 705.2530. Levy on deposit account, or contents of safe deposit box,
not wholly in name of judgment debtor

704.250. (a) In addition to any other provision of law, the provisions
of this section shall be complied with where any of the following personal
property is sought to be levied upon:

(1) A deposit account, or interest therein, not standing in the name
of the judgment debtor alome.

(2) Property in a safe deposit vault or box maintained by a bank, trust
company, savings and loan assoclation, or other corporation authorized and
empowered to conduct a safe deposit business and rented by it to a person
other than the judgment debtor.

(b) The judgment creditor shall provide and the levying officer shall

deliver to the bank, trust company, savings and loan association, or safe
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deposit corporatlion a bond in an amount not less than twice the amount of

the judgment., The bond shall indemnify any person (other than the judgment
debtor whose interest is sought to be levied upon) rightfully entitled to

the property (which perscon need not be named specifically in the bond but

may be referred f£o generally in the same manner as in thils sentence), against
actual damage by reason of the taking of the property and shall assure to
such person the return of the property to him upon proof of his right
thereto.

(¢) Upon delivery to it of the bond, the bank, trust company, savings
and loan assoclation, or safe deposit corporation shall immediately notify
any person in whose name the account stands, other than the judgment debtor,
or any person to whom the safe deposit box is rented, other than the judg-
ment debtor, by registered mail addressed to the last address of such per-
son known to the back, trust company, savings and loan association, or safe
deposit corporation of the fact of the service of the writ and of the de-
livery of the bond.

{(d) From the time of levy and the delivery to it of the bond, the bank,
trust company, savings and loan association, or safe deposit corporation
shall not honor a check or other order for the payment of money drawn against
the account levied upon, shall not permlt withdrawals from the account levied
upon, and shall not permit the removal of any of the contents of the safe
deposit vault or box levied upon for a pericd of 15 days from the mailing of
the notice or untill the levy 1s sooner released.

{e) After 15 days from the making of the levy and the delivery of the
bond, 1f no proceedings excepting to the sufficiency of the sureties have
been commenced, or if such proceedings have been commenced, when the sureties

have justified, the bank, trust company, savings and loan association, or
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safe deposit corporation shall comply with the levy unless it has been soconer
released and shall not be liable to any person by reason of such compliance

or by reason of the nonpayment of any check or other order for the payment

of money drawn against the account levied upon and presented while the

levy is 1In force or by reason of the removal, pursuant to the levy, of any

of the contents of the safe deposit vault or box or by reason of the refusal of
the bank, trust company., savings and loan assoclatlon, or safe deposit cor-
poration to permit access to such safe deposit vault or box by the renter
thereof.

(f) The bond described in subdivision (b) shall be executed, excep-
tions to the sufficiency of the sureties may be taken by any person claim-
ing to be the rightful owner of property levied upon, and, when excepted to,
the suretles must justify in the same manner as that provided with respect

to an undertaking on attachment.

Comment. Secticn 704.250 continues the substance of former Section
682a. See also Fin. Code § 1650,

Note. We believe that Section 704.250 preserves the present law.
However, the attachment title had a similar provision (Section 539a) which
also required delivery of the bond to the bank. There, we changed this
procedure and required the plaintiff to file all undertakings with the court.
We do not see why the same procedure should not be followed here, but we did
net want to make the change without your approval.

405-374

§ 704.260. Return: 1ssue of new writ: redelivery of writ for alfas return

704.260, (a) The levying officer to whom the writ of execution 1s directed
shall return the writ to the court from which it was issued. Such return
shall be made promptly in accordance with the Instructions glven to the of-

ficer at the time the writ is delivered to him but in no event later than
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60 days after he receives the writ. Winen the execution is returned, the
clerk shall attach it te the judgment voll or, if there is no clerk, the
judge shall mzake the proper entry in the docket.

{(b) If property has been levies upon under a writ of execution but the
sale thereunder is postponed bavond o connot be held within the return date
provided by subdivision (a), after the writ has been returned to the clerk
of the court in which the judgmeri is enterad, uwpon rocguest of the person in
whose favor the writ runs, che cour: way direct the clerk {o redeliver the
writ to the offlcer to whom it was dizecced in order :o permit the officer
to make an alias return of the proceedianzs of the sale or levy thereon as

in the case of an original return.

Comment., Section 704.260 1s based on former Section 683. Subdivision
{a) 1s substantively simllar to the First parasraph of former Section 683
except that the reference k¢ execuilon upon earnings has been deleted and
the plaintiff can instruct the lewying officer to make his return in less
than 60 days. See Chapter 11 (commencing with Section 711.010) (Employees’
Earnings Protection Law). Compzre Section 482,070 (raturn of writ of
attachment). Subdivision (b) ic substantively the same as the third para-
graph of former Section 683. The szecond pavagraph of Tormer Section 683
1s superseded by subdivision (b} of Sectior 704.110 (atditional writs).
Hote. The levying officer's piwers arc darived from the writ. We are
not sure, therefore, that 1t is descirable to have & fix=d date for the re-
turn of the writ or, at least, not one that occurs less than a year from the
date of issuance. The officer may still be exercising the power deriwved
from the writ, e.g.., coliecting cn a negciiable instrurant (see Section
702.120), and it seems unyazcersary te have to peo through the prorness of

return and redelivery In these clycunstances. Would 1t be acceptable to
make the return date more flexible?

405-375

& 704.270. Lien of execution

704.270. (a) Wo levy shzll bind any property for 2 longer period
than one yvear from the date of issusmce of the writ of execution under

which the levy was wmada.
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(b} Hotwithstanding subdivision (a), a levy made pursuant to Section
488.430 upen an interest in personal property in the estate of a decedent
shall be effective until the decree distributing the interest has become

final.

Comment. Section 704.270 is substantively identical to the first
sentence of subdivision (d) of former Section 688. The second sentence
of that subdivision is not continued. Section 704.260 makes clear that
a writ may be redelivered to the levying officer to permit him to con-
duct a sale and make his return thereon after an original return has been
made. However, the latter procedure does not extend the effectiveness of
the original levy beyond the one year provided by this section.

Hote. The reference above to former Section 688 is to Section 688
as revised by the prejudgment attachment recommendation. I(nder the current

law, Section 704,270 is the same ip substance as a portion of the fourth
sentence of that section.
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CHAPTFR 5. PPOPERTY SUBJECT TO EXECUTION:
CLATYING EXEMPTINNG; FAEMPTIONS

Article 1. Property Subject to Execution

B 705.010. Property subject to execution

705.010, FExcept as otherwise provided by Sectiomn 705.020, all real
and personal property of a judement debtor, not exempt by law, is subject

to execution.

Comment. Sectlon 7N5.7010 is substantively the same as the flrst sen-
tence of former Section 68B. Deletion of the reference in former law to
“any interest’ in property and of the enumeration of certain types of prop-
erty (“goods, chattels, moneys or other property . . . ) is not intended to
limit in any way the scope of property subject to execution. Simillarly,
property which has been previously levied upon under attachment in the
action is still considered to be property of the judgwent debtor for the
purposes of this section and is therefore subject to execution. Section
705.010 excludes from its operation property "exempt by law, See Articles
2 (commencing with Section 705.210), 3 (commencing with Section 705.610),
and 4 (commencing with Section 705.710)(specific property which is exempt

from execution). See also Emeric v. Gilman, 10 Cal. 404 (1858) (assets of

citizen of county not liable for county debt): Fealth & Saf. Code § 7053

(misdemeanor to attach human remains for debt). Property in custodia legls

is not subject to execution under certain circumstances. See, e.g., Robbins
v. Bueno, 262 Cal, App.2d 79, 68 Cal. Rptr. 347 (1968): “orth v, Evans, 1
Cal., App.2d 64, 36 P.2d 133 (1934); Hawil Mill & Plantation Co. v. Leland,

56 Cal, App. 224, 205 P. 485 (1922): 5 B. %Witkin, California Procedure
Enforcement of Judgment §§ 21-24 at 3402-3405 (2d ed. 1971). See also
Estate of Lawrence, 267 Cal. App.2d 77, 72 Cal. Rptr. 851 (196%)(spendthrift

trust).

100-901

§ 705.020. Causes of action, licenses not subject to execution

705,020, (&) Yo cause of action which is the subject of a pending

actlon or special proceeding is subject to execution however, a judgment
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creditor of any party to the action or speclal proceeding may apply pur-
suant to Section 702.170 for a lien upon the cause of action. HNo judgment
owing to a judpgment debtor is subject to execution until after its entry
as a final judgment and the time for appeal from such judement has expired
or, 1f an appeal is filed, until such appeal is finally determined.

{b) Licenses issued by this state to enpage in any business, profession,
or activity are not subject to execution,

{c) Estates at will are not subject to execution,

{d) Property of the state as defined In Government Code Section 900.6
is not subject to execution.

(e) Property of a local public entity as defined in Government Code

Section 900.4 is not subject to execution to enforce a tort judgment,

Comment. Section 705.020 provides exceptions to Section 705.010 {prop-
erty subjeet to execution). Subdivision (a) of Section 705.920 continues
the substance of a portlon of former Sections 688 and B6RB.1. See also
Sections 488.420(c) and 702.170. The purpose of the first sentence of sub-
division (a) is to make Section 702.170 the exclusive method for proceeding
against a cause of actlon which 1s the subject of a pending action. Prior
to suit and after final judgment as provided in the second sentence of sub-
division (a), levy may be made pursuant to Section 704.240 {(manner of levy).
See also Section 702.130 (collection on account receivable, chose in action,
deposit account, or judgment). Ripghts acquired by such levy are not lost by
the commencement of a sult. Moreover, a judpment creditor may, after levy,
himself bring an action against a debtor of the judgment debtor. See Chap-
ter 8 {commencing with Section 708.110}. Section 705.020(a), however, applies
where no levy has been made until suit has commenced.

Subdivision (b) of former Section 688.1 provided that an assignee by
operation of law of a2 party to a personal Injury action may not acquire any
interest in or liem rights upon any money recovered by such party for general
damages. Thils provision has not been continued because it was held unconsti-

tutional in In re Ranter, 345 F., Supp. 1151 (§.D. Cal. 1972).
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Subdivision (b) of Section 705.020 continues the substance of a portion
of former Section 688.

Subdivision (c) of Section 705.020 continues the subsitance of a por-
tion of former Civil Code Section 765.

Subdivision (d) recognizes that execution is not available to enforce
judgments apainst the state. See Meyer V. State Land Settlement Beard,
104 Cal, App. 577, 286 T. 743 (1930). See also Govit. Code %§ 965-965.4.

Subdivision (e} recognizes that Chapter 2 {commencing with Section
970) of Part 5 of Division 3.6 of the Government Code provides the exclu~
sive manner of enforecing tort judgments against local public entities.
See Section 705.380 (providing an exemption for property of local public

entity where a nontort judgment 1s sought to be enforced).

Note. As the Comment to subdivision (a) indicates, the provision pur-
porting to prevent assienees by operation of law from acquiring an interest
in general damapes in a personal Injury action is not continued because it
is unconstitutional. 1In Carmona v. Robinson, 336 F.2d 518 (9th Cir. 1964),
the court held that the title to a pending cause of action vests in the
trustee in bankruptcy under Sectlon 683.1 of the Code of Civil Procedure
and Sections 70(a)(5) and 70(c) of the Bankruptcy Act. However, in 1970,
the language quoted in the Comment was added as subdivision {b) to Section
688.1., The referee 1n bankruptcy in the Fanter case obtailned a letter from
Assemblyman 7'berg, the bill's sponsor, which stated that the latter's intent
was to take general damages ip personal injury action out of the bankrupt
estate. Z'berg wrote, 'In my opinion the phrase '. . . assipgnee by operation
of law . . . includes only a Trustee in Bankruptcy.  Vhile there may be
other assignees by operation of law, Z'berg indicated that he did not know
of any and that the lanpguage was selected on advice of the Legislative Coun~
sel in order to achleve his objective. The court in In re Kamter, 345 F.
Supp. 1151 (S.D. Cal. 1972}, found that the purpose of Section &88.1(k) was
to deprive the trustee of such general damages and that, regardless of the
intention of the subdivision, its effect was to prevent the proper admini-
stration of the Bankruptcy Act. Tlence, the court found that Section 688.1(b)
denled equal protection and contravened the supremacy clause.

While most licenses to conduct a business are either not transferable
or are not worth transferring, liguor licenses are valuable transferable
property. However, the exclusive method for transferring liquor licenses
is provided by Business and Professions Code Section 24074. Liquor 1i-
censes are transferable only with the approval of the Departwent of Alco-
hollc Beverage Control. Liguor licenses are also subject to wvarious con-
trols concerning, for example, qualifications of licensees and the number
of licenses per county, which make the normal execution sale inappropriate.
See Bus. & Prof. Code § 24070 et seq. Jackson states in California Debt
Collection Practice, Section 9.65 (Cal. Cont. Ed. Bar 1968), that a liquor
license 1s considered as an asset of a bankrupt and may be sold in the bank-
rupt's estate but that the "buyer 1s confronted with the necessity of ob-
taining approval of the sale and of himself as a licensee by the board.”
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It may be that a creditor can force a voluntary sale of the debtor's license
by levying on all other nonexempt assets of the debtor. If the Commission
thinks that it misht be useful to allow execution against liquor licenses,
the staff will further investigate the sort of procedure that would be needed
to be in harmony with the statutas reparding such licenses.

100-903

§ 705.030, Claim of exemption

705.030. (a) Except as otherwise provided in Section 705.610, if any
property described as "exempt’ in Article 2 (commencing with Section 705.210}
or Article 3 (commencing with Section 705.619) is levied upeon, the judgment
debtor may claim an exemption therefor by serving on the levying offilcer
within 10 days from the date of levy an affidavit signed by the judement
debtor or his agent, together with a copy thereof, which contains all of the
following:

(1) A description of the property levied upon which is claimed to be
exempt,

(2) A citation of the section in Article 2 (commencing with Section
705.210) or Article 3 {(commencing with Section 705.610) or other law upon
which the judgment debtor relies for his claim of exemption,

{3) A statement of facts necessary to support his claim of exemption.

{(4) Polnts and avthoritles supporting any legal issues ralsed.

{5) The judgment debtor’s name and address within this state for the
purpose of permltting service by mail upon him of the counteraffidavit pro-
vided by subdivision (c) and the motion provided by subdivision {e).

(b) Upon recelving the affidavit from the judgment debtor, the levying
officer shall immediately serve upon the judement creditor a copy of the
affidavit, together with a statement in writing signed by the levying offi-
cer, that the claim of exemption has been recelved and that the levying of-

ficer will release the property unless he receives from the judgment creditor
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a counteraffidavit within five days after service of the affidavit and
levying officer's statement.

(c) If the judgment creditor desires to contest the claim of exemp-
tion, he shall, within five days after service of the judgment debtor's
affidavit and the levying officer's statement, file with the levying offi-
cer a counteraffidavit alleging that the property 1s not exempt within the
meaning of the section of this chapter or other law relied upon or that the
value of the property claimed to be exempt is in excess of the wvalue stated
in the applicable section. The judgment craditor shall serve a copy of the
counteraffidavit on the judgment debtor and include proof of such service
with the counteraffidavit filed with the levying officer.

(d) If no counteraffidavit with proof of service is filed by the judg-
ment creditor with the levying officer within the time allowed, the levying
officer shall immediately release the property,

(e) If the judpgment creditor’s counteraffidavit with proof of service
i1s filed pursuant to subdivision (c), elther the judgment creditor or the
judgment debtor is entitled to a hearing in the court in which the action
is pending or from which the writ issued for the purpose of determining the
claim of exemption or the value of the property claimed to be exempt. The
hearing shall be granted by the court upon motion of either party made within
five days after the judpment creditor's counteraffidavit is filed with the
levying officer. The hearing shall be held within 15 days after the motion
is made unless continued by the court for good cause. The party making
the motion for hearing shall glve not less than five days' notice in writing
of such hearing to the levying officer and to the other party and shall
specify therein that the hearing is for the purpose of determining the claim

of exemption,
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(f) If neither party makes a motlon for a hearing within the time al-
lowed or if the levying officer is not served with a copy of the notice of
hearing within 10 days after the filing of the counteraffidavit, the levy-

ing officer shall immediately release the property teo the judement debtor.

Comment., Section 705.030 is substantively the same as subdivisilons
(a)~(f) of former Section 670.50. The procedure provided in Section 705.030
is applicable where the judgment debtor desires to claim an exemption for
property described as “exempt. Artlcle 2 {commencing with Section 705.210)
provides both for exemptions which must be claimed and exermptions which need
not be claimed. See Section 715,210, If property which is ‘exempt without
making a claim of exemption is levied upon despite its exempt status, the
procedure of Section 705,030 must be utilized to clalm the exemption. How-
ever, as provlided in Section 705.040, such a claim way be made at any time
prior to sale or other disposition of the property. A4n important difference
between a levy on property which is exempt and 2 levy on property which
is “exempt without making a claim of exemption”™ is that, if the judgment
creditor levies upon the latter, he is liable to the judgment debteor for
wrongful execution. See Section 710,110 (wrongful execution). A separate
procedure 1s provided to determine the validity of exemptions selectad by
the judgment debtor pursuant to Article 3 (commencing with Section 705.610)
slnce in such cases there 1s no levy.

Tiote. Should the procedure be different where the judgment creditor
mistakenly (or purposefully) levies on property which is exempt without
making a claim of exemption? Would this be easier to understand if prop-

erty described as “exempt without making a claim of exemption” were de-
scribed as "not subject to execution’?

100-905

§ 705.040. Property exempt without making a claim: claim of exemption

705,040, 1If property described in Article 2 {(commencing with Sec-
tion 705.210) as “exempt without a claim of exemption is levied upon,

the judgment debtor may obtain its release from levy by following the
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procedure provided by Section 705,030 except that the procedure may be

initiated at any time {[prior to sale or other disposition of the property].

Comment. Section 7053.040 provides that the procedure for claiming
exemptions provided by Section 705.030 applies as well where the judgment
creditor levies upon property which by statute 1s specifically stated to
be "exempt without making a claim of exemption.' Levy on such property
should occur only rarely, 1f ever. See Section 710.110 {wrongful execu-
tion 1liability for levy on property exempt without making a claim). Nete
that the 10-day peried within which a claim of exemption under Section
705.030 normally must be made is not applicable to claims under Section
705,040,

Note. Should the sale or other disposition of the property be invalid?

100~-906

§ 705.050. Contest of selection

705.050, (a) If the judgment creditor desires to contest the selec-
tion or the valuation of the property selected by the judsgment debtor as
provided in Article 3 (commencing with Section 705.610), the judgment credi-
tor is entitled toc a hearing in the court in which the action is pending
or from which the writ issued for the purpose of determining the validicey
of the selection of exempt property. The hearing shall be granted by the
court upon motion of the judgment creditor made within 10 days after the
ijudgment debtor makes his selection. The hearing shall be held within 15
days after the motion is made unless continued by the court for good cause.
The judgment creditor shall give not less than five days’ notice in writing
of such hearing to the judgment debtor and shall specify therein that the
hearing is for the purpose of determining the validity of the selection of

exempt property.
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(b) The notice provided by subdivision (a) shall be accompanied by an
affidavit signed by the judgment creditor which contains all the followling:

(1) A description of the property selected by the judgment debtor pur-
suant to Article 3 (commencing with Section 705.610) which is claimed not
to be exempt.

(2) A citation of the section in Article 3 (commencing with Section
705.610} which supports the judgment creditor's claim that the property
is not exempt.

(3) A statement of facts necessary to support his claim.

(4) Points and authorities supporting any legal issues raised,

(5) The judgment creditor's name and address within this state for
the purpose of permitting service by mail upon him of the judgment debtor's
counteraffidavit.

(c) If the judgment debtor desires to oppose the contest of selec-
tion, he shall file and serve on the judgment creditor, not less than two
days before the date set for the hearing, a notice of oppeosition to the
contest of selection, accompanied by an affidavit supporting any factual
issues ralsed and points and authoritles supporting any legal issues
ralsed. If the judgment debtor fails to oppose the judgment creditor's
contest of selection, the judgment debtor may not later claim an exemp-
tion for property claimed by the judpment creditor not to be exempt unless

the judgment debtor shows changed clircumstances,

Comment. Section 705.050 is new. It provides a procedure whereby the
judgment creditor may challenpe the validity of exemptions provided In Ar-
ticle 3 (commencing with Section 705.610) which allows the judgment debtor
to select property of a certain type up to a maximum value--e.g.. house-
hold goods (Section 705.620) and tools {Section 705.630}. TIf the judpment
debtor selects property under the provisions of Section 705.610, then the

~42- § 705.050



100~906

Judgment creditor may contest such selectiom as provided in Section 705.050.
However, 1f the property described in Article 3 (cowrencing with Sectiom
705.610) is levied upon--whether the judgment debtor was not present when
levy occurred or did not wish to sxercise his right to selection--the ex-
emption procedure provided by Section 705.0330 is followed. The judgment
creditor may use the procadur= of Sectlon 705.0530 ito contest either the
validity of including certain property in the categories provided in Ar-

ticle 3 or to contest the wvalue sssigned to propevty selected.

100-203

§ 705,060, Affidavits, counteraffidavits., pleadings, burden of proof

705.060. (a) The affidavits and counteraffidavits delivered to the
levying officer shall be filed by him with the court and shall constitute
the pleadings subject to the power of the court to permit an amendment in
the Interests of justice. The judguent debtor's affidavit provided by
Section 705.030(a) shall be deemed controverted by the judgment creditor's
affidavit provided by Section 705.030(c). The judpment creditor's affidavit
provided by Section 705,050(a) shall be deemwed controverted by the judgment
craditor’s affidavit provided by Ssction 705.050(c). All such affidavits
shall be received in evidence.

{h) At any hearing under this arcicie, the party claiming an exemp-

tion for property shall have the burden of prooi.

Comment. Section 705.060 is substantively the same as part of former
Section 620,50{1). The third sentcnce of subdlvision (2} of Section 705.060
makes clear that affidavits undar the new procedure provided by Section

705.050 are treated In the same manner as affidavits under Section 705,030.

Hote, Should the debtor have the burden where property alleped to be
exenpt without making a claim of exemption is levied upon?
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§ 705.070. Maintain levy until determination of claim

705.070. The levying officer shall maintain the levy on all property
levied upon pending the final determination of the claim of exemption. How-
ever, no sale under execution shall be had prior to such final determination

unless an order of the court hearing the cleim of exewmption so provides.

Comment. Section 705.070 is substantively sinilar to former Section
690.50(h}. Section 705.07" uses the term maintein the levy 1in place of
the provision of former lew that the levying officer retain physical pos-
session of the property . . . capable oi physical possession' and that the
levy on property not capable of physical possession . . . remain in full
force and effect. This usage reflects a change in levy procedures from
former law. See Section 704,240, Section 705.070, as did former Section
690.50(h), simply requires the levyinp officer to preserve the status quo

by maintaining the levy in whatever form it takes.

100-910

§ 705.080. Orders during pendency of proceedings

705.080. At any time while the proceedings are pending, upon motilon
of either party or upon its ovn moticn, the court may (1) order the sale
of any perishable property held by such officer and direct disposition of
the proceeds of such sale and (2) make such other orders as may be proper
under the particular cirvcumstances of the case. Any orders so made may
be modified or vacated by court or judse granting the same. or by the court
in which the proceedings are pending, at any time during the pendency of

the proceedings upon such terms as may be just.

Comment. Section 705.080 is {identical to former Section 690.50(g).
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§ 705.090. Findings: continuance for production o0f evidence: judgment

705.090. 1o findings shall be required in a proceeding under this
article. Uhen the hearing is before the court sitting without a jury and
no evidence other than the affidavit and counteraffidavit is offered, the
court, if satisfied that sufficient facts are shown thereby, may make its
determination thereon. Otherwise, it shall order the hearineg continued
for the production of other evidence, oral or documentary, or the filing
of other affidavits and counteraffidavits. At the conclusion of the hear-
ing, the court shall give judgment determining whether the clalm of exemp-
tion shall be allowed or not, in whole or in part, which judpgment shall be
determinative as tc the right of the judgment creditor to have the property
taken and held by the officer or to subject the property to payment or
other satisfaction of his judgment. In such judgment, the court shall make
all proper orders for the disposition of such property or the proceeds

thereof.

Comment. Section 705.090 is identical to part of former Section
690,50(1).

100-912

§ 705,100. Release or continuance of levy

705.100. {a) A copy of any judgment entered in the [trial] court
shall be immediately transmitted by the clerk to the levyinp officer in
order to permit the levylng officer to either release the property levied
upon or to continue the levy in order to {[collect or] sell the property
in accordance with the provisions of the writ. Unless an appeal from the
judgment is walved or the judgment has otherwise become final, the levying

officer shall maintain the levy untll such judgment becomes final.

w45 § 705.090



100-912

{b) Notwithstanding subdivision (a), 1f a claim of exemption under
Sectlon 705.220 1s allowed by such judgment, the judgment debtor is entitled
to a release of the earnings so exempted at the expilration of three days
unless otherwise ordered by the court or unless the levying officer is

served with a copy of a notice of appeal from the judgment.

Comment. Section 705.100 1s substantively identical to former Sec-
tion 690.50(j).

100-913

§ 705.110., Prohlbition against levy on property determined to be exempt

705.110. If exemptions are allowed pursuant to Section 705.030 or
1f the judgment creditor falls to contest a selection within the time al-
lowed by Section 705,050, the property thereby exempt may not be levied
upon in any proceeding to enforce the judgment based upon which execution
was sought to be levied unless the creditor shows that a change in circum-
stances occurring after the property was determined to be exempt makes the

exemption invalid.

Comment. Section 705.110 is new., This section makes clear that the
judgment creditor may not levy upon property where it has been determined
to be exempt In an exemption proceeding or where he has falled to contest
a2 judgment debtor's selection of exempt property under Article 3 {commenc-
ing with Section 705.610). See Secticn 705.050. 0Of course, the judgment
creditor may never levy upon property which 1s not subject to execution.
See Section 705.020. Section 705.110 prohibits levy upon such property
only where the judement creditor is still attempting to enforce the same
judgment that provided the basis for the first levy. However, the judgment
creditor may levy again on property if he shows that a change in circum-
stances after the exemption was allowed or after he failed to contest a

selection of exemption now makes the property nonexempt.
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§ 705,120. Appeal

705.120. An appeal lies from any judgment under this article. Such
appeal shall be taken in the manner provided for appeals In the court in

which the proceeding 1s had.

Comment. Section 705.120 is substantively identical to former Sec~
tion 690,50(m).

100-915

§ 705,130. Exemptions cumulative

705.130. FExcept as otherwise provided by statute, the exemptions
provided by Article 2 (commencing with Section 705.210), Article 3 (com~
mencing with Section 705.610), and Artilcle 4 {commencing with Section

705.710) are cumulative.

Comment. Section 705.130 makes clear that the judgment debtor is
entitled to claim as many exemptions for hils property as the law provides.
Hence, for example, 1if a motor vehlcle which the judgment debtor uses in
his trade meets the criteria of the exemption provided in Section 705.240,
he may obtain an exemption under that sectlon and apply the entire $2,500
exemption of Section 705.630 to his tools.

100-916

§ 705.140. Exemptions from other process

705.140. Except as otherwise provided by statute, property exempt
from execution pursuant to this chapter 1s exempt from forced sale and

from levy of any other process for the collection of debts.

Comment. Section 705.140 makes clear that the exemptions provided in
Article 2 (commencinpg with Section 705.210), Article 3 (commencing with
Section 705.610), and Article 4 (commencing with Section 705.710) exempt
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property from any process for the collection of debts whatscever unless a
statute otherwise provides. See Section 487.020 {(execution exemptions in-
corporated by Attachment Law). Sectilon 705.150 provides an exception to
this general principle where execution 1s issued on a judgment recovered
for the purchase price of the properiy which would ctherwise be exempt or
where execution is issued upon a judgment of foreclosure of a mortgage or

other lien on such property.

100-917

§ 705.150. Fxception: judgment for purchase price or foreclosure

705.150, The exemptions provided by Article 2 (commencing with Sec-
tion 705.210), Article 3 (commencing with Section 705.610), and Article 4
{commencing with Section 705.710)} do not apply where execution is issued
upon a judgment recovered for the purchase price of the property or upon

a judgment of foreclosure of a mortgage or other lien on the property.

Comment. Section 705.150 is substantively similar to former Section
690.52.

100-%18

§ 705.160. Exemptions from tax liability

705.160,. Where a warrant or notice of levy is isgsued by the State of
California, or a department or agency thereof, pursuant to Section 1755 or
1785 of the Unemployment Insurance Code, or Section 6776, 7881, %001, 10111,
18906, 26191, 30341, or 32365 of the Revenue and Taxation Code, for the
collection of tax liability owed to the state, a department or agency there-
cf, the tax debtor shall be entitled to the exemptions provided in Article
2 {commencing with Section 705.210}, Article 3 {commencing with Section

705.610), and Article 4 {commencing with Section 715.710}; and the provi-
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slons of this article shall be applicable to the assertion and determina-
tion thereof. The superior court of the county, or city and county, in
which the property levied upon 1s located shall have jurisdictiom to hear
and determine the validity of the claim of exemption or the value of the
property clalmed exempt, whether or not the value of the property deter-
mines the right to exemption, in like manmner as 1f the property were levied

upon by writ of execution issued by such court.

Comment. Section 705,160 is substantively the same as former Sec-

tion 690.,51.

100-919

§ 705.170. Jury trial; waiver

705.170. Bothing in this article shall be construed to deprive anyone
of the right te a jury trial In any case where, by the Constitution, such
right 1s given, but a jury trlal may be waived 1n any such case in like man~-

ner as in the trial of an actiom.

Comment. Section 705.170 is identical to part of former Section
690.50¢1).
Hote. The staff plans to do further research to determine whether

this provision has any meaning with a view toward deleting it 1f it does
not.

100-920

Article 2. FExemptions

§ 705,210, Claimed and unclaimed exemptions

705.210. (a) Where property is described in this article as ‘exempt,

a claim of exemption shall be made pursuant to Section 705.030.
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(b) Yhere property is described in this article as “exempt without
making a clalm of exemption, no claim of exemption need be made pursuant

to Section 705.030 except as otherwise provided by Section 705.040.

Comment, Sectlon 705.210 is similar to subdivisions (a} and (b) of
former Sectlon 690. It explains the usage of the terms exempt’ and ‘ex-

empt without making a claim of exemption” as used in this article.

100-921

§ 705.220, Paid earnings

705.220, Earnings of the judgment debtor which have been paid to him
and are ratalned in the form in which pald or as cash are exempt to the

extent they are essentlal for the support of the debtor or his family.

Comment. Section 705.220 is substantively identical to former Sec-

tion 690,8a.

Note. Section 690.8%a is In the wage garmishment recommendation.
Subdivision (c) of Section 690.6 i1s the current provision.

100-922

§ 705,230, Deposit accounts in banks, savings and loan assoclatious,
end credit unions

705.230. Any combiﬁatiéﬁ.of deposit accounts in banks, state or
federal savings and loan assoclations, and credit unions, and shares of
stock of state or federal savings and loan assoclations 1s exempt to the
maximum aggregate value of [two] thousand dollars (${2],000) per person,

whether the character of such property is separate or community.

Comment. Section 705.230 combines the substance of former Section
690.7 (51,000 savings deposits in, shares or other accounts in, or shares
of stock of, savings and loan associations) and former Financial Code Sec-

tion 15406 ($1,500 in credit uniomns) and extends the exemptlon to bank

=R £ NS 290



100-922

accounts. Hence, under Section 705.230, $2,000 is e-arpt when a claim
is made pursuant to Section 705.030 repardless of whether the account or
share is In a bank, savings and loan assoclation, or credit union, or any
combination therxecf., See Sectiom 705.390 (funds of prisoner).

Mote. The 52,000 limit is arbitrary. As the Comment indicates,
under current law, a wise debtor with accounts properly located may exempt

32,500 whereas a debtor with only a savings and loan account can exempt only
$1,000, and a debtor with only a bank account has no exemption.

100-923

§ 705.240. Motor vehicle: proceeds of sale

705.240. (a) One motor vehicle with a value not exceeding five hun-
dred dollars (5500}, over all liens and encumbrances on Such wehicle at
the time of levy, is exempt [provided that the total value of such wehicle
does not exceed one thousand dollars ($1,000)]. The wvalue of the motor
vehicle is determined from that set forth for a motor vehicle of that year
and model in established used car price guides customarily used by California
automobile dealers or, if not listed in such guides, its fair market value,

(b} If such motor vehicle is sold, the proceeds of sale, after satis-
faction of all liens and encumbrances on such vehicle, are exempt to a
maximum amount of five hundred dollars ($500) for a perlod of three months

after sale.

Comment. Section 705.240 continues the substance pf the flrst para-

graph and the last sentence of former Section 690.2.

Note. The staff questions the policy behind the $1,000 limit on total
value., TFor example, 1f the debtor has a $400 interest in a car worth $2,000,
the car should be exempt since the debtor's interest is umder 3500: but,
under current law, the $2.000 total value would make it nonexempt. If the
car is sold, theoretlcally $1,600 would go to pay off encumbrances, and the
5400 remaining would go to the debtor. Consequently, the debtor ia forced
by the c¢reditor and the law to sell his car (no doubt with some losses in
the transaction) and put his 5400 in g 41,000 {or cheaper) car. {The Coum-
wmission should also consider the adequacy of the $500 amount which dates
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from 1972; before that, it was $350.) If the policy behind the $1,000
limit is to prevent a situation where the debtor is burdened with large

or long-term car payments, it fails to achieve its goal. If the debtor
ever increases his interest in the car over the 3500 level, then it may be
sold regardless of its total value. The only situation wvhere the $1,000
limit seems to function in the best interest of either party 1s where the
car 1s depreciating faster than the debtor’s interest in it increases. In
such cases, the creditor has an interest in preventing thz debtor from
pouring his money down a rathole. But the staff is not convinced that this
situation occurs often enough or that, when it does, the benefit from forc-
ing sale is sufficient to justify the £1.000 limit.

100-924

5 705,250, MYousetrailer, mobilehome, vesgel

705.250. (a) One housetrailer, mobilehome, or vessel as defined in
Section 9840 of the Vehicle Code, in which the judgment debtor or his
family actually resides, with a value not exceeding fifteen thousand dol-
lars {$15,000) over all liens and encumbrances on such housetrailer, mobile-
home, or wvessel, is exempt 1f neither the judgment debtor nor the spouse of
such debtor has an existing homestead as provided by Title 5 (commencing
with Section 1237) of Part 4 of Division 2 of the Civil Code.

(b) If such housetraller, mobilehome, or vessel is sold, the proceeds
of sale, after satisfaection of all liens and encumbrances on such house-
trailer, mobilehome, or vessel, are exempt to a maximum amount of fifteen

thousand dollars ($15,000) for a perlod of three months after sale.

Comment. Subdivision (a) of Section 705.250 continues the substance
of former Section 690.3 and adds an exemption for a wvessel 1n which the
judgment debtor or the debtor's famlly actually resides, Subdivision (b)
makes applicable to such housetrailers, mobilehomes, and vessels a provi-
sion protecting proceeds of sale formerly found only 1n the motor vehicle
exemption (former Section 690.2) and the homestead exemption (Civil Code
58 1256, 1257).

Hote. The term housetrailer” 1s apparently nowhere defined; wmobile-
home* is defined in Civil Code Section 1797.1 and Health and Safety (ode
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Sections 18008, 18817, and 18211. Since these sections define the term
differently, the staff thinks that it is best not to refer to any particular
definition. The cases do not indicate that there has been any difficulty
arising from the lack of definition of these terms: they seem to be general
enough and commonly understood to achieve thelr purpose. The terms of the
Vehicle Code could be used 1n place of housetrailer and mobilehome'': but
then we would have to use terms such as “house car,” 'trailer coach,” and
“camp trailer which seem somewhat artificial.

405-331

§ 705.260, Vorks of art

705.260, Works of art of or by the judgment debtor or his [immedi-
ate] family are exempt. However, if the debtor or family artist sells
his works of art as his primary occupatlon, only works of art which por-

tray the family are exempt.

Comment. The first sentence of Section 705.260 continues the sub-
stance of the last sentence of former Section 690.1. The last sentence
of Section 705.260 makes clear that, if the business of the judgment debtor
or family artist is the sale of his artwork, the exemption applies only
when the work of art portrays someone in the family. A work of art may
also be exempt under Section 705.620 (household goods).

Note. This last sentence of Section 705.260 1s derived from Comment,

California’s Wew Household Goords Exemption and the Problem of Personal
Accountability, 12 Santa Clara Lawyer 155, 170-171 (1272},

405-332

§ 705.270. Prosthetic and orthopedic appliances

705.270. 411 prosthetic and orthopedic appllances personally used by

the judgment debter are exempt without making a claim of exemption.

Comment. Section 705.270 is similar to former Section 690.5 except

that under Section 705.270 no claim of exemption need be made.
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& 705.280. Pews

705,280, Pews in churches or in meetinghouses used for religious
purposes which are owned, claimed, or held by the judgment debtor in ac-
cordance with the rules and regulations of such churches and meetinghouses

are exempt without making a2 claim of exemption.

Comment. Sectlon 705.280 is nearly identical to former Section
690.25,

Note. The staff thinks that this exemption is archaic, but it has
been retained at this point because it does not seem to be dolng much harm.

405-334

§ 205,290, Cemeteries, mausoleums, columbariums

705.290. (a) Any interest of an individual judgment debtor in one
of the following is exempt:

(1) A lot not exceeding one~quarter of an acre in size In a burial
park and all appropriate improvements thereon iIncluding rallings., fences,
gravestones, and monuments.

(2) A mausoleum or one or more crypts In a mausoleum and the land
upont which the mausoleum is situated not exceeding one-quarter of an
acre in size.

(3) A columbarium or niches in a columbarium, urns, and the land upon
which the mauscleum is situated not exceeding one~guarter of an acre in
size.

(b) The part of any public or private cemetery actually containing
human remains and all appropriate lmprovements thereon including vallings,
fences, gravestones, monuments, mausoleums, and columbariums are exempt

without making a claim,
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(c) Where a religious or benevolent association or corporation is a
debtor, in addition to the exemption provided by subdivision (b}, unused
cemetery land not exceeding five acres in slze is exempt.

{d) Except as provided in subdivision (c)}, land held for the purpose
of sale or disposition as burial lots or otherwise 1s not exempt under
subdivizion (a) or {b).

{e) lloney payable or to become payable as the purchase price or on
account of the purchase price of unused cemetery lands; or lands from
which all remaincs have been removed, is exempt if used or held for use
for the purposes described in Section 7225 of the Health and Safety Code.

(f) Property dedicated as a cemetery by a cemetery authority is ex-
empt without making a clalm on a debt due from an individuval owner of an
interment plot.

(g) For the purposes of thils section, the definitions provided in
Chapter 1 (commencing with Section 7000} of Part 1 of Division 7 of the

Health and Safety Code apply.

Comment. Section 705.290 1s based on former Section 690.24 and has
been phrased in terms of the definitions provided by Chapter 1 (commencing
with Section 7000) of Part 1 of Division 7 of the Health and Safety Code.
Subdivision (a) makes clear that cemeteries composed of mausoleums and
columbariums are exempt to the same extent as burial parks. Gubdivision
(b) is based on Peebler v. Danziger, 104 Cal. App.2d 491, 231 F.2d 895
(1951), which held that property cccupied by graves of human belngs cannot

be sold under execution.

Note. Relevant definitions from the Health and Safety Code 1nclude
the following:

7003. “Cemetery means any one, or a comblnation of more than
one, of the followlng, in a place used, or intended to be used, and
dedicated, for cemetery purposes:

{(a) A burial park, for earth interments.
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(b) A mausoleum, for crypt or vaultinterments.

{¢) A crematory, or a crematory and columbarium, for cinerary
interments.

7004. 'Burial park’ means a tract of land for the burlal of human
remains in the ground, used or intended to be used, and dedicated, for
cemetery purposes.

7005. Except in Part 5 of Division VIII of this code, “mauscleum”
means a structure or building for the entombment of human remains in crypts
or vaults in a place used, or intended to be used, and dedicated, for
cemetery purposes.

7007. Fxcept in Part 5 of Division VIII of this code, columbarium
means a structure, roem, or other space in a building or structure con-
taipning niches for inurnment of cremated human remains in a place used,
or intended to be used, and dedicated, for cemetery purposes.

7015. 'Crypt' or 'vault means a space in a mausoleum of sufficient
size, used or intended to be used, to entomb uncremated human remains.

7016. "Miche means a space in a columbarium used, or intended to
be used, for inurnment of cremated human remains.

7018. ‘Cemetery authority’ includes cemetery assoclation, corpora-
tion sole, or other person owning or controlling cemetery lands or prop-
erty,

7022. "Lot, " "plot,  or “interment plot means space in a cemetery,
used or intended to be used for the lanterment of human remains. Such
terms include and apply to one or more than one adjeining graves, one or
more than one adjoining crypts or vaults, or one or more than one adicin~
ing niches.

405-336

& 705.300, Vacation credits

705,300, Vacation credits accumulated by a state employee pursuant
to Section 18050 of the Government Code or by amny other public employee
pursuant to any statute providing for the accumulation of vacation credits

applicable to such employee are exempt without making a claim of exemption.
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Comment. Section 705.300 continues the substance of a portion of
former Section 690.18(b).

Hote., Should this apply only to public emplovees?

405-337

§ 705.310. Escrow funds

705.310. Escrow funds and trust funds are exempt without making a
claim in any claim against a licensed escrow agent or any other person

acting as escrow agent or against a trustee.

Comment, Section 705.310 continues the substance of a former part of
Financial Code Section 17410. However, Section 705.310 generalizes the ex-
emption to cover all escrow or trust funds whereas the exemption formerly
contalned in Financlal Code Section 17410 did not apply to banks, trust
companies, building and loan or savings and loan assoclations, insurance
companies, Californla attorneys not actively engaged in conducting an
escrow apgency, and persons engaged in title insurance or real estate busi-
ness. Fin. Code & 17006.

405-338

§ 705.320. Property held in trust for wages

705.320. oney and other property required to be held in trust by
an employer for the payment of wages to employees are exempt without mak-
ing a claim except where the money or other property is claimed by the

emplovees of the emplover.

Comment. Sectlon 705.320 is based on former portions of Labor Code
Sections 270.5 (property held in trust by losping employer) and 270.6
(property held in trust by employer of door-to-door or telephone scliclters}.
Section 705.320 extends the exemption of former law to any situation where
an employver is similarly required to hold property in trust for the payment

of emplovees.
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§ 705,330, Employee's bond

705.330. An employee’s bond given pursuant to Article 2 (commencing
with Section 400) of Chapter 3 of Part 1 of Division 2 of the Labor Code
is exempt without making a claim except on claims by the emplover, the

employee or applicant, their successors or assigns.

Comment. Sectlon 705.330 continues the substance of a former portion
of Labor Code Section 404,

405-340

§ 705,340. Hospital endowment funds

705,340, Property granted to a trustee to endow a hospital pursuant
to Division 23.5 (commencing with Sectiomn 32500) of the Health and Safety
Code is exempt without making a claim after the grant is filed pursuant to

Section 32502 of the Health and Safety Code.

Comment. Section 7(5.340 continues the substance of former Section
690.20 and of a former portion of Health and Safety Code Sectiom 32508.

405-341

§ 705.350, Educaticnal endowment funds

705,350. Property granted to a trustee for educational purposes
pursuant to Article 1 (commeneing with Section 31051} of Chapter 2 of
Division 22 of Part 4 of the Education Code is exempt without making a
claim 1f the action under which the writ is issued is not commenced within
two years after the flling of the grant pursuant tc Section 31065 of the
Education Code. If the action is commenced within two years after the

filing of the prant, such property is exempt without making a claim 1f
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there is other property of the grantor subject to execution and sufficilent

to satisfy the judgment.

Comment. Section 705,350 is substantively the same as the filrst two
sentences of former Section 690,28 and of former Education Code Section
31067. The last sentences of former Section 690.28 and of former Educa-
tion Code Section 31067 providing that mechanics® and laborers' liens are
not affected are superseded by Section 705.150.

405-342

§ 705.360. MHerchandise on wvessel

705.360. In proceedings pursuant to Article 3 (commencing with Sec-
tion 490) of Chapter 2 of Division 3 of the Warbors and Navigation Code,
merchandise on board a vessel and trunks and other property of passengers
and of persons employed on board a vessel are exempt without making 2

claim.

Comment. Section 705.360 13 based on a portion of Harbors and Navi-
gation Code Section 495.4.

Note. Section 495.4 of the Harbors and MNavigation Code provides:

495.4. The gherlff, marshal, or constable to whom the writ is
directed and delivered shall execute 1t without delay, and shall at-
tach and keep in his custody the vessel, named thereiln, with its tackle,
appurtenances, appliances, furnishings, and furniture, until discharged
in due course of law: but the sheriff, marshal, or constable is not
authorized by any such writ to interfere with the discharge of any mer-
chandise on board of such vessel or with the rermoval of any trunks or
other property of passenpgers, or of the captaln, mate, seamen, steward,
cook, or other persons employed on board.

405-343

§ 705.370. Partnership property

705,370, The right of a partner in specific partnership property

is exempt except on a claim against the partnership.
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Comment. Section 705.370 continues the substance of a former por-

tion of subdivision (2} (c)} of Section 153025 of the Corporations Code,

405~344

§ 705.380. Local public entity

705.380. Real and personal property nf a local public entity as de-
fined in Government Code Section 900.4 acquired for, held for, or devoted

to a public use is exempt.

Comment. Section 705.380 provides a general exemption for all prop-
erty of a local public entity which 1is acquired for, held for, or devoted to
a public use. See Sections 705.020(d){(state property not subject to exe~
cution), 705.020(e) (property of local public entity not subject to execu-
tion on tort claim). Section 705.380 is derived from former Section 690.22
but, unlike the former section, does not list specific examples of exempt
property such as courthouses, jails, fire stations, public office buildings,
armeries, cemeteries, parks, furniture, books, papers, automotive and truck
equipment, and the like. However, all such real or personal property is
exempt under Section 705.380 1if it is devoted to a public use. Sectiom
705.380 also replaces former Sections 690.26 and 690,29, Health and Safety
Code Sections 33124 and 34217, and Water Code Section 8537. Public ceme-~
teries or part therecf are alsoc exempt under Section 705.290. Note that,
under Section 705.380, all property davoted to a public use of a housing
authority is exempt whereas, under formwer Szction 690.27 and Health and
Safety Code Section 34217, only the real property of a houslng asuthority
was exempt. See lMaurice L. Bein, Inc, v. Housing Authority, 157 Cal. App.2d
670, 321 P.24 753 (1958).

Hote., With the exception of the addition of an exemption for personal
property of a housing authority, this section merely attempts to simplify
the existing law while retaining its substance. Most of the lanpuapge of
Section 690.22 derives from 1872,
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§ 705.390. Funds of prison inmate

705,390, The funds of a judgment debtor who is an inmate in any
prison or facility under the jurisdiction of the Department of Corrections
ot the Youth Authority or in any county or clity jail, r1aé camp, industrial
farm, or other local correctional facility, held in trust for him or to
his credit in an inmate's trust account or simllar account by the state,
county, city, or any agency thereof, are exempt to the extent that the
inmate’s funds exempt under Section 705.230 are less than [two] thousand

dollars (5[2],000).

Comment, Section 705.390 provides an exemptlion for funds of a prisoner
keld by authorities of a correctional facility equal to the amount that
the inmate debtor's funds exempt under Section 705.230 (accounts in banks,
savings and loan associations, and credit unions) are less than $2,000.
Former Section 690.21 provided that $40 of an inmate's trust account was
exempt without filing a claim for exemption.

lUote. Apparently under existing law, if an inmate has $500 in a prison
account, he will lose $460 of it whereas 1if he has 5500 in a savings and
loan acecount, he will lose none of it. The proposed Sectlons 705.230 and

705.390 eliminate this 1nequity. 1In effect, the prison account is treated
as if it were a bank account.

405-346

§ 705,400, Aid

705.400. Aid given under Division 9 (commencing with Section 10000)
of the Welfare and Institutions Code to a judgment debtor or for his bene~
fit prior to payment is exempt without making a claim. After payment, such

ald is exempt.

Comment. Section 705.400 is based on former Secticn 690,1¢, However,
Section 705.400 makes clear that all aid given under Division 2 of the Wel-
fare and Institutions Code is exempt whereas former Section 690.19 was un-

clear. Section 705.400 does not continue the second sentence of former
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Section 6%0.19 which provided that, as apgainst the claim of the county,

the property of a debtor who had received 'support from public moneys' 1is
exempt only to the extent allowed by the limited exemptions provided by
Welfare and Imstitutlons Code Section 17409, This provision of former Sec-
tion 690.1% denied recipients of county aid the exemptions available to
other judgment debtors and, therefore, is probably unconstitutional under

the equal protection clause. Cf. James v. Strange, 407 U.5. 128 (1972)

(Kansas statute imposing liability on indigent defendant for costs of
counsel provided for him and denying exemptions avallable to other judgment
debtors held unconstitutional)., See Welf. & Inst. Code § 10052 (defining
Taid’y.

Note, Welfare and Institutions Code Section 17409 1is in Appendix II.
Section 690.19 refers to "all ald given under a public assistance program.”
The staff is unable to discern whether these terms are used generally or
In the sense they are used in the Welfare and Institutions Code. Apparently,
the phrase "all ald given under a public assistance program was taken directly
from Welfare and Institutions Code Section 11002 on the recommendation of the
State Bar in 1967 {the rewvislon was enacted in 1970). {(Section 11002 is in
Appendix II.) However, the terms “aid’ and “"public assistance program' are
defined for the purposes of Section 11002 as follows:

11052, “Ald" means financial assistance provided to or in behalf
of needy persons under the terms of this division, including direct
money payments, vendor payments and medical care.

10061, 'Public assistance’ and ‘public assistance programs’ refer to
those public social services programs provided for in Part 3 of this division.

Hence, ‘'aid" covers all money payments and the like in Division 9 yhereas
“public assistance program refers only to Part 3. If public assistance
program is limited to its technical meaning, the following forms of aid
provided by Part 3 of Division 9 are exempt: AFDC, 0ld Age Security, ald
to the Blind, Aid to leedy Disabled, nonmedical care facilities and sup~
portive home care services, Medi~Cal benefits, supplemental food programs,
and several others. However, Part &4 programs, including adoption and in-
stitutions for children and aged, Part 5 programs, including county aid,
and Part 6 programs, including emergency programs, miscellaneous programs
for the blind, children, and aging, and food stamps would not be exempt.
The staff thinks that all aid should be exempt.

405-347

§ 705.410. Compensation and proceeds from public entity for dwelling

705.410. For a period of six months from the date of recelpt, com~-

pensation recelved from a public entity which acquires for a public use
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a dwelling actually owned and occupied by the debtor and the proceeds re-
celved from a public entity pursuant to Chapter 16 (commencing with Sec-
tion 7260) of Division 7 of Title 1 of the Government Code are exempt in
the amount over all liens and encumbrances provided by Section 1260 of

the Cilvil Code.

Comment., Sectlion 705.410 continues the substance of former Section
6£90.8 (Cal. Stats. 1972, Ch. 822, § 1) and former Section 690.8 (Cal.
Stats. 1972, Ch. 861, § 2).

405~348

§ 705.420. Disability or health insurance

705.420, (a) If the annual premiums pald for disabil'f+~ or health
insurance do not exceed five hundred dollars (35003), all moneys, benefits,
privileges, and immunities accruing or in any manner growing out of such
insurance are exempt.

(b) If the annual premiums paid for any disability or health insurance
exceed five hundred dellars {3500), moneys, benefits, privileges, and im-
munitles acceruing or in any manner growing out of such insurance are exempt
in the proportion that five hundred dollars ($500) bears to the entlre annual

premium pald.

Comment. Section 705.420 continues the substance of former Section
690,11,

405-349

§ 705.430. Life insurance

705.430, (a) Except as provided in subdivision (b), all mireys, bene-

fits, privileges, and imnmunities accruing or in any manner growing out of
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any life insurance are exempt if the annual premiums paid do not exceed
five hundred dollars ($500). If the annual premiums for such insurance
exceed five hundred doliars ($500), such moneys, benefits, privileges, and
lmmunities are exempt in the proporilon that five hundred dollars ($500)
bears to the entire annual premium paid.

(b) Yhere there are multiple bDeneficiaries claiming an interest in
such moneys, benefits, privileges, or immunities, the exempfion allowed
to each beneficlary is the amount of the exemption provided in subdivision
{a) which is proportional to his interest in the total proceeds of the
policy.

(¢) In addition to the exemption provided by subdivision (a), all
moneys, benefits, privileges, and immunities belonging to or inuring to
the benefit of the insured's spousz or minor children growlng ocut of any
life insurance are exempt if the amnual premiums paid do not zxceed five
hundred dollars (S§500). If the annual premiums for such Insurance exceed
five hundred dollars {($500), such moneys, benefits, privileges, and im-
munities are exempt in the proportion that five hundred dollars ($500)

bears to the entire annual premium paid.

Comment. Subdivisions {a) and (¢} of Section 705.430 onntinue the
substance of former Section 690.9. Subdivision (b) codifies the holding
in Jackson v. Fisher, 56 Cal.2d 126, 363 P.2d 479, 14 Cal. Bptr. 439 (1961).

Note. Should the amnunt of this exemption be higher? The ¢500 amount
in subdivision (a} is the sawe as 1t was in 1872. 1In 1947, it was proposed
to raise this to 51,000, but instead the exremption for the debtor's spouse
and children in subdivision (c)} was enacted.

405-350

§ 705.440. Group life insurance

705.440, Except as provided in Seections 10203.5, 10203.6, and 10203.8

of the Insurance Code, a policy of group life insurance issued pursuant to
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Chapter 2 (commencing with Section 10200) of Part 2 of Division 2 of the In-
surance Code and the proceeds thereof before payment are exempt without
making a claim. After payment to the insured employee or the beneficiary,

the proceeds of such insurance policy are exempt.

Comment. Section 705.440 1is substantively similar te former Sectiomn
690.10. However, under Section 705.440, the judgment debtor need not make
a claim for the exemption where the proceeds of the polirv are 1in the hands

of the insurer.

405-351

§ 705.450, Public pension, annuity, retlrement, disability. or death benefits

705,450, (a) Money held, controlled, or in process of distribution by
the state, any county, city and county, city, or other political subdivision
of the state, or by any public trust, public corporation, or public board
derived from the contributlons by such entity or by its officers or employees
for retirement or pension purposes or the payment of disability, death, or
other benefits, and all rights and benefits accrued or accrulng to any
person under any system established pursuant to statute by the state, county,
city and county, city, or other political subdivision of the state, or any
public trust, public corporatiom or public board for retirement, annuity,
or pension purposes or payment of disability or death béhefits are exempt
without making a claim.

(b) Money received by any person [a resident of the state] as a pen-
sion, as an annuity, retirement, disability, death, or other benefit, or
as a return of contributions, and interest thereon, from the United States,
the state, any county, city and county, city, or other political subdivision

of the state, from any public trust, public corporation, or public board, or

-65- § 705.450



405-351
from any retirement, disability, or annuity system established by any such
entity pursuant to statute, whether such moeny 1s in the actual possession

of the debtor or deposited by him, is exempt.

Comment. Section 705.450 continues the substance of subdivisions
(a) and (b} of former Section 690.18. The exemption for vacation credits
provided in former Section 690,13(b) 1is continued in Section 705.30{}). The
exemption of benefits under the hewmployment Insurance Code provided in
former Section 690.18(b} is continued in Sectiom 705.500(b).

Note. Subdivision (a) makes the followlng unnecessary® parts of
Educ. Code § 13808; Govt. Code §5 9359.3, 21201, 31452,31913, 32210:
Pub. Util. Code 5% 12337, 25337, 23895, 50146, 95836, 98195~ and all of
Water Code § 22142. For some reason, public boards are left out of the

list in the last part of Section 690.18(b}; they have been included here
{subdivision {al)).

405-352

§ 705.460., Retirement system property, funds, contributions

705,460, The property of a retlrement system as defined in Section
28002 of the Corporations Code, the portion of wages or salary of an
employee deducted or to be deducted, the right of a participant or bene-
ficiary to a benefit thereunder, and all his rights In the funds of the

system are exempt without making a claim.

Comment. Section 705.450 continues the substance of a former portion
of Corporations Code Sectlon 28005 but makes clear that a claim of exemption

need not be made.

405-353

§j 705.470. Payment by pension or retirement plan

705.470. All perlodic payments payable by a pension or retirement
plan that are not otherwise exempt by law are exempt without making a

claim in the amount that is exempted by Section 711,057,
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Comment. Section 705.460 continues the substance of subdivision (a)
of former Sectiom 690.23. Subdivision (b) of former Section 690.23 is
not continued here. -But see Section 705.130 (exemptions provided are
cumulative).

Note. Section 690.23 is part of AB 101, the wage garnishment recom-

mendation. A much more limited exemption is now provided by subdivision
{c) of Section 690,18,

405-354

§ 705.480. Workmen's compensation

705.480, Except as provided by Chapter 1 (commencing with Section
4900) of the Labor Code, a claim for workmen's compensation or compensa-
tion awarded or adjudged is exempt without f£iling a claim and, after pay-

ment, is exempt.

Comment. Section 705.480 continues the substance of former Sectionm

690.15.

405-355

§ 705.490. Unemployment compensation

705.490, Prior to payment, unemployment compensation benefits pay-
able under Part 1 (commencing with Section 100} of Division ! of the Un-
employment Insurance Code, unemployment compensation disability benefits
payable under Part 2 (commencing with Section 2601) of Division 1 of the
Unemployment Insurance Code, extended duration benefits payable under
Part 3 {commencing with Section 3501) of Division I of the Unemployment
Insurance Code, federal-state extended benefits payable under Part 4 (com~
mencing with Section 4001) of Division 1 of the Unemployment Insurance
Code, incentive payments payable under Division 2 (commencing with Section

5000) of the Unemployment Insurance Code, and payments to an individual
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under a plan or system established by an employer which makes provision
for his employees generally or for a class or group of bhls employees for
the purpose of supplementing unemployment compensation benefits are exempt

without making a claim. After payment. such benefits are exempt.

Comment. Section 705.490 continues the substance of former Section
690.175,

405-946

§ 705.500, Unemployment insurance

705.500. (a) Contributions by workers to the Unemployment Compensa-
tion Disability Fund and by employers to the Unemployment Fund are exempt
without making a claim.

(b} Money held, controlled, or in the process of distribution by em-
ployers for payment of benefits to, or reimbursement of benefits paid to,
emplovees under the provisions of the Unemployment Insurance Code 1s ex~

empt without making a claim.

Comment. Subdivision (a) of Section 705.50C continues the substance
of former Section 690.16 and a former portion of Unemployment Insurance
Code Section 988. Subdivision (b) continues the substance of a part of
former Section 690.18(b).

405-947
§ 705.510. TFraternal orpanization funds for sick or unemplovment benefits

705.510. Funds belonging to a fraternal organization which are used
exclusively in the payment of sick or unemployment benefits to bona fide
merbers of .the organizatlion are exémpt to. the maximum amount of five hun-

dred dollars ($500) [on claims against the organization].
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Comment. Section 705.500 is substantively the same as former Sec-

tion 690,13,
Hote. "Fraternal organization” is apparently not defined. This ex-
emption does not seem to be very significant since $500 would not go very

far if more than one or two members of the organization were either sick
or unemployed.

405-948

§ 705.520. Fraternal benefit society aid

705.520. lloney or other aid due from any fraternal benefit gociety
as defined by Section 10990 of the Insurance Code, before being paid or
rendered, is exempt without making a claim. Such money or other aid, after

being pald or rendered, 1is exempt.

Comment. Section 705.520 1s substantively similar to former Section
690.14 and former Insurance Code Section 11045. However, Section 705.510
makes clear that the exemption need not be claimed before the money or

other aid 1s paild or rendered,
Hote. Insurance Code Section 10990 provides-

10990. Any incorporated society, order or supreme lodge,
without capital stock, conducted solely for the benefit of its
members and their beneficiaries and not for profit, operated on
a lodge system with ritualistic form of work, having a representa-
tive form of government, and which makes provision for the payment
of benefits in accordance with this chapter., 1s hereby declared
to be a fraternal benefit society.

When used in this chapter, the word “soclety,” unless
otherwise indicated, shall mean fraternal benefit society.

405-949

§ 705.53D. Segregated benefit funds

705.530. Segregated benefit funds of a holder of a certificate of

exemption lssued pursuant to Section 10497 of the Insurance Code are ex~
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empt on claims against the holder of the certificate of exemption except

claims for benefits.

Comment. Section 705.530 continues the substance of former Sectlon
690,12,

Hote. This section concerns certaln life insurers.

405-950

Article 3. FExemptions

§ 705.610. Selection of property exempt

705.610. (a) If the judgment debtor 1s present when levy is made,
he may exercise a right of selectlon of exemptions provided by this article.
The levying officer shall inform the judgment debtor [in writing]l, if he 1is
present, that he has the right to select exemptions provided by this article,
and the judpment debtor shall make his selection. Any selection made by
the judgment debtor or by the levying officer in his presence 1s conclu-
sive upon the judgment debtor but may be contested by the judgment creditor
as provided by Section 705.050.

{b) If the judgment debtor is not present when levy is made or 1if he
does not exercise his right of selection, the property described as exempt
by thils article shall be treated as property described as exempt in Article

2 {(commencing with Section 705.210).

Comment. Section 703.610 provides an opportunity for the debtor to
select which of his property he wishes to claim as exempt subject, of course,
to the limitations of value and type of property as provided in Sections
705,620 (household furnishings, appliances, wearing apparel, perscnal ef-
fects, provisions, and fuel) and 705.630 (tools, implements, instruments,

uniforms, books, equipment, vehicle, and vessel used in trade, business,
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or profession). The debtor 1s not required to select his property; he may
leave this task to the levying offlcer. But, 1f he is present or if he
selects the exemptions himself, he may not later claim an exemption for
property then levied upon. Since estimates of value and categorizatlons
of property may differ, the judgment creditor may contest any selections
made by the judpment debtor as provided in Section 705.050.

Note. Thils procedure 1s modeled roughly on a selection procedure
provided by Yawaii and iinnesota.

405=-951

§ 705.620. Household furnishings, appliances, wearing apparel, personal
effects, provisions, and fuel

705.620. VPousehold furnishings, appliances, wearing apparel, personal
effects, provisions, and fuel, personally used or procured for use by the
judgment debtor and members of his household at his principal place of
residence, to a maximum aggregate cash value of [ ] dollars
(3 ) over all liens and encumbrances on such property at the time of

levy are exempt.

Comment. Section 705.620 provides for exemptions similar to those
provided by former Section 690.1. However, items such as a piano, radio,
television receilver, shotgun, and rifle are included in the term perasonal
effects”’ instead of being listed. Moreover, in place of requiring the
judgment debtor to show that items of property are necessary' as provided
by former Section 690.1, Section 705.620 substitutes a limit on the total
value of the exemptions and allows the judgment debtor to select the items
he wants. See Sections 705.610 {selection procedure} and 705.050 {(contest
of selection). Compare former Section 690.4 (now Section 705.630).

Note. This form of the household goods exemption 1s intended to avoid
the result in Independence Bank v. Heller, 275 Cal. App.2d 84, 79 Cal. Rptr,
868 (1969) {see discusslon in Comment, California‘s Wew Household Goods

Exemption and the Problem of Personal Accountability, 12 Santa Clara Lawyer
155 (1972,
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§ 705.630. Tools, etc., used in trade, business, or profession

705,630. Tools, implements, instruments, uniforms, books, equipment,
one vehicle, one vessel, and other personal property reasonably necessary
to and actually used by the debtor in the exercise of the trade, business,
or profession by which the debtor earns his livelihood are exempt to the
maximum aggregate cash value of two thousand five hundred dollars (52,500)

over all liens and encumbrances on such items at the time of levy.

Comment., Section 705.630 continues the substance of former Section
620,.4. However, a new procedure for selecting such exemptions 1is pro-
vided. See Section 705.610.

Mote. 'Farming' has been left out of this section: presumably, it
is included in trade or business. Section 705.630 deals with personal

property generally., We did not continue Section 690.17 which also exempts
certain building materials in the amount of §1,000,

405-953

Article 4. Homesteads

§ 705.710. Homesteads

705.710. The homestead is exempt as provided in Title 5 (commencing

with Section 1237) of Part 4 of Division 2 of the Clwvil Code.

Comment. Section 705.710 makes clear that the howestead exemption
is claimed as provided in Title 5 {(commencing with Sectlon 1237) of Part 4
of Division 2 of the Civil Code, not as provided by Sections 705.030-705.050,

Note, The staff intends to study the homestead exemption procedures
to determine 1f they can be improved.
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CHAPTER 6. SALE AND REDEHPTION
FROIM SALY OW EXECUTICY

Avticle 1. Sale on Executlon

§ 706.010. Notice

707.010. (a) Before the sale of property on execution, notice of sale
shall be given in the manner required by :his secction. The notice shall be
in writing and shall describe thz property and state the time and place of
sale. 1In the case of real property, the notice shall describe the property
by glving its street address ov other cormon designation, if any:
but, if a legal description of the pioperty 1s given, the validity of the
notice shall not be affected by the fact that the street address or other
common designation recited is erroncous or that the street address or other
common designation 1s omitted.

(b} In the case of persishable property, the notice shall be posted in three
public places in the city where the property 1s to be sold, if the property is to
be sold in a city, or, if not, then in three public places in the judicial district
in which the property 1s to be sold, for such time as may be reasonable,
considering the character and condition of the property.

{(c) In the case of personal property not described in subdivision (b),
the notice shall be posted in threz public places in the city where the
property is to be sold, if the property ic to be sold in a city, or, if
not, then In three public places in the judicial district in which the
property is to be s0ld, for not less than 10 days. Hot less than 10 days
prior to the sale, the notice shall bz delivered personally to the judgment
debtor or mailed to the judgment debtor at his business or residence address
last known to the judgment creditor or his attorney. It shall be the

duty of the party delivering an execution to an officer for levy teo furnish
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the information required by the levying officer to comply with the provi-
slons of this subdivision.

{(d) In the case of real property or a leasehold estate in real prop-
erty, at least 20 days before the daie of sale, the nozice shall be posted
(1) in one public place in the city where the property is to be sold, if
the property is to be sold in a city, oz, 1f not, then in one public place
in the judicial district in which the property 1is to be sold and (2) in
some consplcuous place on the property to be sold or, where a leasehold
estate in real property is to be sold, on the real property in which the
leasehold estate was demised. A copy of the notlce shall be published
once a week for the same period in some newspaper of general circulation
published in the city in which the property or some part thereof is situ-
ated 1f any part thereof is situated in a eclty:; if not, then in some news-
paper of general circulation published in the judiclal district in which
the property or some part thereof is situated, or, In case no newspaper
of general circulation is published in the city or judiclal distriet, as
the case may be, in some newspaper of general circulation published in the
county Iin which the property or some part thereof is situated. At least
20 days before the date of sale, the notice shall be delivered personally
to the judgment debtor or mailed [by certified mail] to the judgment debtor
at his business or residence address last known to the judgment creditor
or his attorney. It shall be the duty of the party delivering an execu-
tion to an officer for levy to furnish the informatlion required by the lewvy-
ing offlcer to comply with the provisions of this subdivision. The term
“newspaper of general circulation’ as used herein is defined in Article 1
(commencing with Section 6000} of Chapter 1 of Diwision 7 of Title 1 of the
Government Code. The term 'Jjudgment debtoz” does not include a trustor or

moyYtgagor.
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Comment. Section 706.010 is substantively the same as former Section
692. However, subdivisicn 4 of former Section 692 is not continued. The
former requirement of paymeunt in a specific kind of money has been deleted
from Section 6567. See Section 667 and Commeat thereto. Sectlon 706.010
provides for notice to the judgment debtor exzept under subdivision (b). It
should be noted, however, that other persons may request pursuant to Sectlon

704,140 that notice also be sent to them.

Hote, For the most part, Article 1 continues the existing law relating
to the manner of sale. Howevzy. we ars hopeful that, with vour assistance,
we can Introduce seme inncvations here that will help to secure a falrer
price theon we believe ‘g gensrally obtainaed under predgent law., Ve have con-
sidered the possibility of requiriag couri confirmation of sales, but we are
reluctant to increase “he judicial burden and we zre doubtful that any prac-
tical advantage woald obtaia. Similer obj=zct’ons have persuaded us not to
Inelude a provision for appraisal with a rvequirement that no sale may be
made for less than the appraised price. Perhaps modest changes, such as
advertisements in the classified section of ‘he newsnaper or 1n trade maga-
zines, could be made, The staff, in any event, particularly solicits your
advice here.

We have not contlnued Sections 724a thrcugh 724e relating to the sale
of franchises. These sections are derived from provisions in the Civil
Code which were first enacted in 1850. Thecy were internded to deal with
franchises granted by the state, but the nost recent case which we have
found which even refers to one of tiwese cections is wore than 50 years old.
We are inclined to bzlieve that these sectiorns are obsolete. If so, we
suggest that they not be continued. Perhaps a good woy to find out whether
they do need to be continwed is to not conilpue them and sollicit comments
on such action. 1Is this satis:iactory?

405-489

§ 706.020. Sale without notice; defacing notice; penalties

706.020. (a) Any levying officer whn sclls property without gilwving
the notice prescribod by Section 7G6.010 shall be iilskle to the judgment
creditor, the judgment debtor, and any perzon who has requested notice of
sale pursuant to Section 70%4.140 for *he actual demages caused by the failure
to give such notice and for the zdditicnal sum of one hundred dollars ($100)
payable to each such peruson regardless of wlether that person has suffered

any actual damage.
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(b) Any person who willfully takes down or defaces a notice posted
pursuant to Section 706.010 before the sule annouvnced by such netice or,
if the judgment is satisfied beiore the amnounced sale, before such satis-
faction shall be 1liable to the judgme.t creditor and the judgment debtor

for the sum of five hundred dollars (3$500).

Comment. Section 706.02C continues the law under former Section 693,

See also Pemal Code § 616 (eriminal liability for defacing a legal notice).

ote, We believe that Szoction 705.0210 coutinues the present law,
Section 693 now provides for liability to the agprieved party and the
cages under the section indicate that this may include both the judgment
creditor and the judgment Jebto:s. There are no cases meationing a person
who has properly requested iotice, but we have included him because we
think that the section was probably intended to include him also. e do
not, however, beliewve that the forfeitures are desirable and would prefer
to eliminate them, i.e., restrict subdivision (a) to liability for actual
damage and delete subdivision (b). It might be noted that Penal Code Sec-
tion 616 already provides a criminal penalty {one-month imprisonment or
$100) for tearing down or destroying a iegal notice.

405-490

§ 706.030. Time and place of sale; exhibition of personalty: sale of
items or parcels separately or topether: directlons of
Judgment debtor

706.030. (a) All sales of property on execution shall be held in the
county where the property or some part thereof is situated and shall be
made at auction, to the highest bildder, between the hours of 9 in the morn-
ine and 5 in the afternoon,

{h) Vhen the sale is of personal property capable of manual delivery,
it shall be within wview of those who attend the sale.

(c) All property shall be sold separately or together in such sroups
or lots as are likely to bripg the hiphest price.

(d) Motwlthstandinp subdivision {(¢), [a third person who claims an

interest in a portion of real property or] the Judpment debior [1f present
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at the sale] may direct that property be sold separately or together and
may direct the order in which property shall be sold, and the sheriff shall
follow such directions.

{e) After sufficient property has been sold to satisfy the execution,

no more shall be sold.

Comment, Section 736.030 is based on the first paragraph of former
Section 694. The third sentence c¢f that paragraph now appears In Section
706,060, The second and last paragroph of former Section 694 is now Sec—
tion 706.040. Subdivision {¢) makec clear that all property should be sold
in the manner which will bring the best price, whether this requires sale of
separate ltems or parcels or sale en masse; Including personal and real
property together, e.gz., a motel including land, improvements, and fur-
nishings. Subdivision (d), however, makes clear that the judgment debtor
has ultimate control and may not only direct the order in which property
may be sold but may also direct that property be sold en masse, separately,
or in such groups or parcels as he believes will bring the highest price.

Note. We believe that Section 706.030 continues the substance of
exigting law. Although Section 694 seemed to require that real property
be sold in separate parcels, the cases under this section suggest that
sale en masse constitutes at most an Irregularity and that the true test

1s whether separate sale wouvld produce a higher wrice. See 5 B. Witkin,
California Procedure Enforcement of Judgment § 50 at 3451 (24 ed. 1970).

In subdivision (d), we have placec thes 'third person’ in brackets.
There seem to be no cases under Saection 6% dealing with third persons
and we do not know what the sheriff would do if he received conflicting
instructions from the judgment cebtor and third persons. In short,; we
would 1like to delete the reference to third persons here and deal com-
prehensively with the riphts of third parsons in a separate chapter,
See Chapter 9 (commencing with Section 709.110).

We have also placed the phrase if present at the sale in brackets.
It seems to us that the judpgment debtor should be able to give directions
in writing to the sheriff in advance of cale as well as glve directions
in person at the sale 1tself.
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§ 706.040., Postponement of sale

706.040. (a) The judgment debtor and judgment creditor together
may request Iin writing that a sale on execution be postponed to an agreed
day and hour. The request shall be delivered to the officer conducting
the sale, and he shall by public declaration at the time and place oripinally
fixed for the sale postpone the sale to the day and hour fixed in such re-
quest,

(b) In case of additional postponements, notice of each shall be given
by public declaration by the officer at the time and place last appolnted

for the sale. {o other notice of postponed sale need be given.

Comment. Section 706.040 is substantively identical to the last para-
graph of former Sectlon 694.

405~492

§ 706.050. Cash payment: exception

706.050. ({a) The purchaser at a sale on executlion shall pay cash [or
the equivalent of cash].

(b) Fotwithstanding subdivision {a), the officer conducting the sale
shall accept the amount of the bid of a judgment creditor as a credit on
the judgment in lieu of a cash payment:; however, the judgment creditor
ghall pay any costs and fees of the officer in cash [or the equlvalent of

cash].

Comment. Section 706.050 had no statutory counterpart under former
law but generally continues the former practice. Subdivision (a) states
the general rule that payment must be in cash. BSee Kelley v. Barnet,
24 Cal. App. 119, 140 P, 605 (1914). Powever, a certified check or cashier's

check will be accepted as the equivalent of cash. See Marshal of Munlei-
pal Courts, Los Angeles County, Manual of Procedure § 423.4 (revised 3/4/72).
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Subdivision (b) states an important exception to subdivision (a).
The judgment creditor may, of course, bid at the auctlon and, under subdivi-
slon (b), he may use his judgment as a credit to pay all or a portion of
his bid where he is the high bidder; however, he must pay in cash the proper
costs and fees of the officer conducting the sale. The basic exception
recognizes that a transfer of cash back and forth between the judgment
creditor and the officer can be dispensed wicth, but the rule extends only
so far as the reason for the rule. Since the officer must be paid for his
efforts before the judgment is satisfied, the judgment creditor must pay
the officer's costs and fees in cash. It should be noted that, under sub-
division (b}, the sheriff must accept the judgment as a credit: under for-
mer law, the sheriff apparently had the discretion to refuse this manner
of payment and require cash payment. See generally titchell v. Alpha
Hardware & Supply Co., 7 Cal. App.2d 52, 45 P,2d 442 (1935); Kelley v.

Barnet, supra.

405-493

§ 706.060., Persons inelipible to purchase

706.060. UWNelther the levying officer holding the execution nor his
deputy shall bhe a purchaser or be interested Iin any purchase at a sale on

execution.

Comment. Section 706.060 1s substantively identical to the third

sentence of former Section 694,

405-494

§ 706.070. Wonpayment of bid; resale: recovery from defaulting bidder

706,070, (a) If a purchaser refuses to pay the amount bid by him
for property struck off to him at a sale on execution, the officer may,
and at the request of the judgment creditor shall, again sell the prop-

erty at any time to the highest bidder.
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(b) If any loss is caused by the refusal of the high bidder to pay
the amount he bid, the officer may, and at the request of the judgment
creditor shall, recover the amount of such loss, with costs, from the

bldder so refusing in an action In any court of competent jurisdictiom.

Comment. Section 706.070 1is substantively identical to former Section
695. See Bell v. Redwine, 28 Cal. App. 784, 277 P. 1050 (1929).

Hote. Ue believe that Section 706.170 1s substantively the same as
Section 695. However, we ask that you consider some clarifications and
modifications. First, we think subdivision {a) should permit either im-
mediate sale, 1if possible, to the next highest bidder who pays the amount
bid or resale at a new sale which satisfies the requirements of notice and
time and place as provided in the preceding sections of this chapter.
Second, we thipk that resale should be a prerequisite to sult against a
refusing bidder. Finally, we think that either the judgment creditor or
the judgment debtor should be speclfically authorized to pursue the refusing
bldder directly for the loss occasioned by the latter's refusal. See, e.g.,
Meherin v. Saunders, 131 Cal. 681, 63 P. 1084 (1901} (judgment debtor can
recover from purchaser at sale who falls to pay amount bid). Moreover,
the loss caused should specifically include the costs of resale and the
attorney's fees incurred in pursuing the recovery under this section.

404-976

§ 706.080. Nonpayment of bid: rejection of subsequent bids of defaulting
bidder on resale

706.080. ‘hen a purchaser refuses to pay the amount bid by him for
property struck off te him at a sale on execution, the officer may, in his
discretion, thereafter reject any subsequent bid of such person on the re-

sale of such property.

Comment. Section 706.080 is substantively identical to former Section
696,

Note. Former Section 696 was once included in the same section as
former Section 695. lHence, we believe that Section 696 was intended to
permit only rejection of subsequent bids by a defaulting bidder on the same
property. The section could perhaps as well permit rejection of bids by the
defaulting bldder on other property at the same execution sale, but this
would, we think, be an extension of the former law and might tend to imhibic
bldding and hence reduce the price obtained at sale.
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§ 706.090. ‘Vonpayment of bid; resale- liability of officer

706.090. Nothing in Sections 706.070 and 706.080 shall be construed
to make the officer conducting am execution sale liable for any more than
the amount bid by the subsequent purchaser and the amount collected from

the purchaser refusing to pay.

Comment. Section 706.090 is substantively identical to former Section
697,

Note, We have continued the substance of former Sfection 697 for the
present, but we do not believe that the section is necessary. See Govt.
Code § 820.2 {public employee not liable for discretionary acts even where
discretion is abused). Indeed, the section may be undesirable insofar as
it conflicts with the statutory liability of the sheriff to levy execution
and pay over the proceeds from execution. See Govt. Code §§ 26664, 26680.
See also Govt. Code 8§ 27823, 71265 {Sections 26664 and 26680 applicable
to marshals and constables).

405-496

§ 706.100. Personal property capable of manual delivery: delivery:
certificate of sale

706,100, (a) When the purchaser of any personal property capable of
manual delivery pays the purchase money, the officer making the sale shall
deliver the property to the purchaser and [, if requested by the purchaser,]
execute and deliver to him a certificate of sale.

(b) The certificate of sale shall convey to the purchaser all the right
which the debtor had in such property on, or at any time after, the day the

execution or attachment was levied.

Comment. Section 706,100 15 substantively identical to former Section
698. As to personal property incapable of manual delivery, see Sectlon
706.110. As to real property, see Section 706.120.

Note. %e do not see why the purchaser should have to request a certifi-

cate of sale. The Marshal'’s Manual simply says that a certificate of sale
shall be issued after every sale (see Sectionm 424.1). The requirement of a
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request also presents a potential trap if the last sentence of this section
is construed to make the certificate a prerequisite to obtailning any rights
by purchase at an executrion sale. Accordingly, we sugpgest that the phrase
in brackets be deleted. Compare Section 706.110.

We have added the phrase "oy at any time after’ to subdivision (b}.
This was done to conform this provision t¢ subdivision (b} of Section
706.120. We believe that vhe language continues the present law under
Section 700.

405-497

§ 706.110. Personal property not capable of manual delivery; certificate
of sale

706.110. (a) Yhen the purchaser of any personal property not capable
of manval delivery pays the purchase money, the officer making the sale
shall execute and deliver to the purchaser a certificate of sale.

{b) The certificate of sale shall convey to the purchaser all the
right which the debtor had in such property on, or at any time after, the

day the execution or attachment was levied.

Comment. Section 706.110 1s substantively ildentical to former Secticn
699.

Hote., We have conformed subdivision (b) to subdivision (b) of the
preceding section. See Note to Section 706.120.

405-498

§ 706,120. Real property; certificate of sale

706.120. (a) When the purchaser of real property pays the purchase
money, the officer making tiie sale shall execute and deliver to the pur-
chaser a certificate of sale and shall record a duplicate of the certifi-
cate in the office of the recorder of the county where the property is

located.
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(b) Except as otherwise provided by Sections 706.210 and 706.290,
the certificate of sale shall convey to the purchaser all the right, title,
and interest which the debtor had in such real property on, or at any time
after, the day the executlon or attachment was levied and, if the judpment
is a lien upon the property, all the right, title, and interest which the
debteor had on, ot at any time after, the day such judgment became a lien

on such property.

Comment. Section 706.120 continues the former law. Subdivision (a)
continues a portion of the third sentence of subdivision (a) of former
Section 700a. As to the contents of the certificate of sale, see Section
706.130. Subdivision (b) continues the substance of former Section 700.
The introductory clause to subdivision (b) recognizes that the purchaser's
title may be defeaslble, 1.e., may be subject to redemption, and that the
Judgment debtor may be entitled to remain in possession for a period of

time, 1.e., during the redemptlon period.

Note. As the Comment indicates, we have intended no substantive
change here. We have, however, revised subdivision (b) in an attempt to
make clear that the sale on execution conveys the title or interest which
the judgment debtor has on the date of levy or date that the judgment be-
came a lien aund that which he thereafter acquires up to the date of sale
(assuming the lien has been maintained throughout such period). This, we
believe, 1s the existing law. See Kenyon v. Quinn, 41 Cal. 325 (1871):
Frink v. Roe, 70 Cal. 296, 11 P. 820 (1886). Interests acquired after the
execution sale are not, however, subject to the sale. See Emerson v.
Sansome, 41 Cal. 552 ({1871).

405~499

§ 706,130, Certificate of sale: form

706,130, The certificate of sale shall identify the judement under
which the sale on executlon was made and shall contain:

{a) A description of the property sold:

(t) The price paid for the property. Where property is sold together

in groups or lots pursuant to Section 706.030, the price paid for the en-
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tire group or lot may be stated; otherwise, the price paid for each item
or parcel of property shall be separately stated.

(¢) Where the property is subject to redemption, a statement to that

effect.

Comment. Section 706.130 generalizes the regquirements for the cer-
tificate of sale provided by subdivision (a) of former Section 700a.
Hote., Section 700a provides certaln requirements for a certificate

of sale of real property. Ve have continued the substance of these re-
quirements here and made them applicable to all certificates of sale.

404977

§ 706.140, Disposition of proceeds from sale

706.140. (a)} Following sale, the proceeds of the sale shall be applied
in the following order of priority:

(1) To the levying officer or to the judement creditor for the reim~
bursement of any costs incurred 1n executing the writ under which sale was
made ot in making the sale.

(2) To the seller or holder of a purchase money security interest in
the property sold.

(3) To the judgment debtor in an amount equal to his claim of exemp-
tion under Sections [listed here will be sections under which the debtor
is entitled to a certain minimum dollar amount].

(4} To the holder of any lien or encumbrance which 1s prior to the
lien under which the sale was made.

{5) To the judgment creditor.

(6) To the holder of any lien or encumbrance which is junior to the
lien under which the sale was made.

{7) To the judgment debtor.
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(b) Yotwithstandinp subdivision (a). the officer conducting the sale
shall not be liable for failing to distribute the proceeds to any third
person who has not made a claim therefor pursuant to Chapter % (commenc-

ing with Section 709.110).

Comment, Section 706,140 continues the prior law. It 1s based in
part on former Sectlon 689¢, the second paragraph of former Section 690.2,

and portions of former Section 691.

405501

5 706,150. Sale set aside; recovery of price and interest: revival of

judgment

706.150. {a) If a sale on executlon 1s set aslde because the judgment

on which it was based is reversed or discharged, the purchaser, or his suc-
cessor 1n interest, may recover the price paid, with interest, from the
judgment creditor.

(b} If a sale on execution 1s set aside because of irregularities in
the proceedings concerning the sgzle or because the property sold was not
subject to executlion and sale, the purchaser, or his successor in Interest,
may recover the price pald, with interest, from elther the Judgment creditor
or the judement debtor. To recover from the judgment debtor, the purchaser
may have the judpment revived in his name as provided in subdivision (c).
Where the purchaser recovers any amount from the judgment creditor pursuant
to this subdivision, the judgment creditor may have the judgment revived
as provided in subdivision {c) to recover the amount pald to the purchaser,
with interest, from the tudgment debtor.

{c) After notice to the parties to the action, and on motion of a per-
son authorized by subdivision (b), the court which issued the execution

upon which the sale was based shall revive the original judgment in the
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name of such person for the amount which such persom is entitled to recover
from the judgment debior. The revived judgment shall have the same force

and effect as would an original judgment made on the date of revival.

Comment. Section 706.15N is basad cn former Section 778, However,
under former Section 705, a third person--who purchased at an execution
sale which was later set aside because, for example, the property attempted
to be sold was exempt or belenged to one other than the judgment debtor--
was authorized to pursue only the judgment dehbtor for his recovery., This
seems unfair since the judgment debtor may be unable +to satisfy a judgment;
hence, subdivision (b} in these circumstances permits the third-person pur-
chaser to recover from either the judpment debtor or the judgment creditor.
Recovery from the judgment creditor restores the oripinal parties to the
relative positions they were in before the execution sale, and the judgment

creditor is therefore authorized to pursue the judgment debtor afresh.

Hote. We have revised Section 708 to accomplish the purpose stated
above in the Comment. We believe that it is relatively rare for an execu-
tion sale to be set aside for any reason and the relatively meager case
law which has developed under Sectien 70 would indicate that the section
has operated in a satisfactory way. Accordingly, we have made the revisions
in this section with some reluctance, but we believe that they are desirable.

It should be noted that subdivision (a) permits recovery by a purchaser
from the judgment creditor where an execution sale is set aslde because the
judgment on which it is based is reversed. Uowever, fection 908 provides for
restitution of property after a reversal only so far as such restitution is
consistent with rights of third parties. Implicit in this latter provision
is the rule that a sale on execution o a third person (where there has been no
stay on appeal) may not be avoided after reversal. (The purported judgment
debtor can, of course, recover compensation from the judgment crediter for prop-
erty not restored.} MNowever, the courts may distinguish between a judgment
which is simply erroneous and one which 1s 'wvoid" and permit avoidance where
the judgment is void. See Mills v. Laing, 38 Cal. App. 776, 177 P. 493
{1918) {dictum). Hence, we havz kept the reference to reversal in subdivi-
slon (a) although 1t has very limited applicatiomn.

405-503

Article 2. Redemption From Gxecution Eale

§ 706,.210. Property subject to redemption: notice of right of redemption:
I1abilicty of officer

706.210. (a) Sales of personal property, and of real property where
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the estate therein is a leasehold with an unexplred term of less than two
years, are absolute. In all other cases, the property is subject to re-
demption as provided in this article.

{(b) If the property is subject to redemption, the cofficer shall inform
the judgment debtor, by certified mail or personal service, of his right
of redemption. Failure to give such notice within one week after the sale
shall make the officer liable to the judement debtor for actual damages in

addition to a penalty of one hundred dollars (51900},

Comment. Section 776.210 continues the substance of the first two sentences

of subdivision (a) and all of subdivision (b) of former Section 700a.

Hote, For the purposes of discussion; we have retained the substance
of the provisions relating to redemption. We helieve, however, that redemp-
tion is generally not of much value to the judgment debtor. that the possi-
bility of redemption has the general tendency to remove any hidders from
the execution sale except the judgmwent creditor, and that a sale at a fair
market value is thereby precluded. Perhaps the transferabllity of the right
of redemption to a third person tends to mitigate this effect. That is,
after the sale, the judgment debtor can sell his rieht to redeem and, 1f
the property has been purchased at a reduced price, this right to redeem
will have some value and the debtor has an ample period of time to realize
this value. Certainly, the method of sale under the present law hardly
inspires confildence that a falr price will be obtained quite apart from
redemption; hence, redemption may be necessary. ‘levertheless, we would
prefer to attempt to provide sale procedures that will make a fair price
the rule rather than the exception and, 1if this can be accomplished, we
would then substantially limit or perhaps eliminate redemption. %e ask
at least that you conslder this possibility. For a thorough discussion of
redemption, see Comment, The Statutory Ripght of Pedemption in California,

52 Cal. L. Rev, 846 (1964).

405-504

§ 706.220. Persons entitled to redeem: redemptioners defined

706.220. (a) Property sold subject to redemption may be redeemed by
the following persons or thelr successors in interest:

(1} The judgment debtor:

{2) A creditor having a lien by judgment or mortgage on the property

sold, or on some share or part thereof, subsequent to that on which the
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property was sold. The persons described in this paragraph are referred
to in this article as 'redemptioners,

(b) “lotwithstanding subdivision (a), neither the purchaser at the sale
nor a creditor of the purchaser shall be deemed to be a successor in interest
to the judpment debtor or a redemptioner for the purpose of redeeming from

the sale.

Comment. Sectiomn 706.220 is substantively the same as former Section
701, DIlowever, subdivision (b} has been added to clarify an ambiguity under
the former section. See Comment, The Statutory Fipht of Redemption in
California, 52 Cal. L. Rewv, B46, 856-857, 862 (1964).

Note, There is one problem which we have not dealt with under this
article: the status of a purchase by the judgment debtor at the execution
sale. TIs 1t strictly a purchase like any other purchase so that junior
lienors can and must redeen to protect their interests; or is it in the
nature of a redemption so that the effect of the sale is terminated and
junior lienholders may not redeem but their liens reattach following the
sale? The probliem is discussed in Comment, The Statutory Risht of Redemp~-
tion in California, 52 Cal. L. Rev., 846, 872-875 (1964). Apparently, there
is conflicting law on the issuve, and it would appear that some certainty
here would be desirable. Does the Commission wish to take a position on
this issue?

405~505

3 706.230. Instruments to be produced by redemptioner

706.230. A redemptioner shall produce to the person from whom he
seeks to redeem and file with his certificate of redewption with the of-
flcer who conducted the execution sale:

{(a) & copy of the judgment under which he c¢laims the right to redeem,
certified by the clerk of the court or of the county where the judement is
entered; or, 1f he seeks to redeem upon a3 mortgage or other lien, a note
of the record thereof, certified by the recorder:

(b) A copy of any assisnment necessary to establish his claim, veri-
fied by his affidavit, or the affidavit of a subscribing witness to the as-

sipnment: and
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(c) An affidavit by himself or his apent showing the amount then ac-

tually due on the lien.

Comment. Sectiom 706.230 continues the substance of former Section

705.

405-581

§ 706,240, Persons to whom payments made: tender

706.240. (a) The payments required hy Sections 706.250 through 706.270
mray be made to the purchaser or redepptioner, or for him, to the officer
whe made the sale.

(b} A tender of the momey required to be paid 1s equivalent to payment.

Comment. Section 706.240 countinues the substance of former Section
704 except that the reference to payment in a specific kind of money has
been deleted to conform to the eliminatioun from Section 6R7 of judgments

so payable.

Note. The Comment to this section ig gself-explanatory. You might
wish to consider a procedure under which all redemptions are reguired to
be made through the officer conducting the sale, The virtue of such a
procedure would be the elimination of any possibility of an attempted
redemption from one who is not the last redemptioner. We are not aware
that this is a significant problem under the present law, and requiring
all payments to be made through the officer could be unnecessarily cumber-
some, but we raise the thought.

405-582

§ 707.250, Redemption from purchaser by redemptioner: time: payment:
proceedings for determination of disputed amounts

706.250. (a) A redemptioner may redeem the property from the pur-
chaser at any time within 12 months after the sale by paying the purchaser:
{1) The amount of his purchase topether with interest on such amount

from the date of sale:
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(2) The amount of any assessment or taxes paid by the purchaser to-
gether with interest from the date of payment;

(3) Any reasonable sum paid by the purchaser for fire insurance, main-
tenance, upkeep, or repair of the improvements upon the property together
with interest from the date of payment;

(4) Any sum paid by the purchaser on a prior obligation secured by
the property to the extent such payment was necessary for the protection
of the purchaser's interest together with interest from the date of pay~
ment; and

(5) If the purchaser is also a creditor, havinpg a lien prior to that
of the redemptioner other than the judgment under which the purchase was
made, the amount of such lien [together with interest].

(b} In the event there is a disagreement between the purchaser and
the proposed redemptioner as to whether any sum demanded by the purchaser
is requlred to be paid by subdivision (a), the proposed redemptioner shall
pay to the clerk of the court which issued the execution on which the sale
was based the amount which he believes is necessary for redemption. At the
same time, he shall file with the clerk a petition in writing setting
forth specifically the item or items demanded to which he objects, together
with his reason for such objections, and asking that the amount required to
be paid be determined by the court. The clerk shall immediately fix a day,
not less than five nor more than 10 days from the date of such filing, for
the hearing of such objections. A copy of the petition, together with a
notice of hearing giving the time and place thereof, shall be served by
the proposed redemptioner, or his attorney, upon the purchaser not less
than two days before the day of hearing. Upon the day fixed for hearing,

the court shall determine, either upon affidavit or evidence satisfactory
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to the court, the amount required for redemption and set forth its deter-
minations in an order duly entered in the minutes of the court. Uhen the
amount has been determined, if the amount deposited with the clerk 1s suf-
ficient, it shall be paid to the purchaser upon his execution of a proper
certificate of redemption., If an amount in addition to that paid to the
clerk is required, the redemptioner shall pay such additional amount to
the clerk who shall then pay the whole amount necessary to the purchaser
upon his execution of a proper certificate of redemption. The certificate
of redemption so issued may be deposited with the clerk for delivery to

the redemptioner or given to such person at the time of payment,

Comment, Section 706.253 is based on portions of former Sectiom 702,
However, Section 706,250 deals only with redemptioners: redemption by the
Judgment debtor is now provided for in Section 706.270, Subdivision (a)
contlinues the substance of the first sentence of former Section 702 except
that the interest required to be paid on all amounts shall he determined
at the legal rate of interest. The second sentence of former Section 702
1s continued by Section 706.290, Subdivision (b) of thils section is sub-

stantively ldentical to the second paragraph of former Section 702.

Note, Ife have substituted the legal rate of interest for the special
rates provided by Sections 702 (2/3 of 17 per month} and 703 (2%). Other-
wise, we have made no intentional substantive changes here. WNHowever, we
have placed the provision for Interest in paragraph (5) of subdivision (a)
in brackets because it seems to us that, even assuming that the lien should
be paid, we do not see why interest should be paid (except for accrued in-
terest which we would assume is included in the amount of the lien). More=~
over, we suggest that, if a ripht of redemption is retained, the period for
redemption be drastically reduced, i.e., to not more than 120 days. This
would seem to allow suffleient time for anvone to redeem and yet not defer
the date of possession for an unreasonable period with all the attendant
risks of waste and deterioration. See also Section 706.270 (redemption by
judgment debtor).

-9]1- § 706.250



405584

§ 706,260, DRedemption from redemptioner by a redemptioner: time- pavment:
proceedings for determination of disputed amounts

706,260, (a) If property is redeemed by a redemptioner, another re=-
demptioner may, within 60 days after the last redemption but not more than
one year after the sale on execution, redeem it from the last redemptioner
by paying the last redemptiloner:

(1} The amount paid on such last redemption together with interest on
such amount from the date of the last redemption-

(2) The amount of any assessment or taxes paid by the last redemptioner
together with interest from the date of payment’

{(3) Any reasonable sum paid by the last redemptioner for fire insur-
ance, malntenance, upkeep, or repalr of the improvements upon the property
together with interest from the date of payment.

{4) Any sum paid by the last redemptioner on a prior obligation se-
cured by the property to the extent such payment was necessary for the pro-
tection of the last redemptioner's interest together with interest from the
date of payment; and

{53) The amount of any liens held by the last redemptiloner which are
prior to the redemptioner's and which are not covered by the amount paid
under paragraph (1) [together with interest]- however, the judgment under
which the property was sold need not be paid as a lien.

{b) In the event that there is any disagreement between the last re~
demptioner and the redemptioner as to whether any sum demanded by the last
redemptioner 1is required to be pald by subdivision (a}, the amount to be
pald shall be determined in the manner provided by Section 706.250.

{c) Property may be redeemed again and as often as there is a redemp-

tioner who 1s so disposed if the requirements of subdivision (a} are satisfiled.
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Comment. Sectlion 706.260 is baased on the flrst two paragraphs of
former Section 703. Subdivision {a) continues the substance of the first
sentence of former Section 703 except that the interest required to be
pald on all amounts shall be determined at the legal rate of interest, and
the introductory clause now makes clear that a redemption must be made not
only within 60 days after a previous redemption but also within one year
after the sale on execution. See Comment, The Statutory Right of Redemp-
tion in California, 52 Cal. L. Rev. 846, 852-853 (1964).

Subdivisions (b) and (¢) are substantively identical to the second

sentence and the second paragraph, respectively, of former Section 703.

Note, We have revised this sectlon to make clear that any redemption must
be made within one vear from the date of the original sale. 'Je have also elimi-
nated the special interest rate (27) which applied to the amount paid under para-
graph (1)} of subdivision (a)}. We do not understand why a redemptioner is per-
mitted to redeem from a purchaser at any time within one year from the sale but
is allowed ounly 60 days to redeem from a redemptioner. As noted under Section
706.250, we think the basic redemption pericd should be shortened to not more
than 120 days; if this is done, we also suggest that Sections 706.250 and 706.260
be combined so that a redemptioner can redeem from either a purchaser or a re-
demptiomer at any time within the 120-day peried.

405-585

§ 706.270. Redemption by judsment debtor: time; payment: proceedings
for determination of disputed amounts

706.270. (a) The judgment debtor may redeem the property from the
purchaser or the last redemptioner, 1f any, at any time within 12 months
after the sale by paying the amounts required to be paid by a redemptiomer
pursuant to Sectlon 706.250 or Section 706,260,

[(b) Notwithstanding subdivision (a), the judgment debtor shall not
be required to pay the amount of any liens based on an obligation not due
at the time of redemption.]

{c) In the event that there 1s any disagreement between the judgment
debtor and the person from whom he seeks to redeem as to whether any sum
demanded by such person is required to be paid by this section, the amount

to be paid shall be determined in the manner provided by Section 706.250.
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(d) If the judgment debtor redeems, the effect of the sale is terminated.

Comment. Section 706,270 contlnues the substance of portions of former
Sections 702 and 703. [liowever, inasmuch as the policy of the redemption
statute 1s to favor the judgment debtor, subdivision (b} provides that the
judgment debtor is not required to pay the amount of any lien based on an
obligation not due at the time of redemption. Such lien, of course, con-
tinues to attach to the property; payment is not forgiven but simply deferred.]

Hote. Subdivision (b) is a new provision inspired by comments made
many years apo by Professor Piesenfeld on this problem. Ve believe that

subdivision (b) would be a good addition: credit for the idea should go to
Professor Riesenfeld; responsibility for its inclusion rests with the staff.

405-586

85 706.280. Certificate of redemption; recordation and filing [; notilce
of subsequent payments]

7106.280. (a) Upon redemption, the person to whom payment 1s made
shall execute and deliver to the person who redeemed a certificate of
redemption.

(b) The certificate of redemption shall be acknowledged or proved
before an officer authorized to take acknowledements of conveyances of
real property and shall be recorded in the office of the recorder of
the county where the property 1s located. A copy of the certificate
shall also be filed with the officer who conducted the execution sale,

[(c) If after redemption any taxes or assessments are paid by a re-
demptioner, or any sum for fire insurance, maintenance, upkeep, or repair
of any improvement upon the property, is paid by a redemptioner, or any
sum is necessarily pald by a redemptioner on a prior cbligation secured
by the property, or a redemptioner has or acquires any lien other than
that upon which the redemption was made, notice thereof shall be filed

with the officer and recorded with the recorder- and, if such notice is
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not recorded, the property may be redeemed without paying such tax, assess-

ment, sum, or lien.]

Comment. Section 706.280 combines and contlnues the substance of the

third and sixth paragraphs of former Seetion 703.

Jote. We have placed subdivision (c) in brackets because we believe
that 1t should be deleted. Basically, it requires a redemptioner to sup-
plement the certificate of redemption with a notice of any amounts paid
by him after the redemption for taxes, upkeep, after acquired liens, and
so on., If he does not file the notice, these amounts do not have to be
paid by a subsequent redemptioner. This seems to us to create an unneces-
sary procedural trap. A redemptioner from a prior redemptioner can find
out from the latter what amounts should be paid and, in the event of a
disagreement, there is a procedure for resolving the problem. We do not
gee the need for this additional requirement and recommend that it be
deleted.

405-587

§ 706,.290. Possession during redemption period: rents and profits:
entry by purchaser or redemptioner: waste

706,290, {a) Until 12 months after the sale, the judgment debtor is
entitled to the possession of property subject to redemption- however, the
purchaser, from the time of the sale untll 2 redemption, and a redemptioner,
from the time of his redemption until another redemption, is entitled to
receive, from the person in possession, the rents of the property sold, or
the value of the use and occupation thereof.

{b) Notwilthstanding subdivision {(a), vhen any rents or profits have
been received by a purchaser or redemptioner pursuant to subdivision (a),
the amounts of such rents or profits shall be a credit upon the amount re-
quired to be paid such person upon redemption from him. The person seeking
to redeem may demand in writiﬁg a written and verified statement of the
rents and profits received. Any disagreement concerning such rents and

profits may be determined in the manner provided by Section 706.250.
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(c} During the 12 months after the sale, the purchaser, from the time
of sale untll a redemption, and a redemptioner, from the time of his redemp-
tion until another redemption, 1s entitled to enter the property during
reasonable hours to repalr and maintain the premises and is entitled to
an order restralning waste on the property from the court which issued the
execution on which the sale was based. Such order may be granted with or
without notice in the discretion of the court. [It shall not be waste
for the person entitled to possession durinpg the perlod allowed for redemp-
tion to continue to use the property in the same manner in which 1t was
previously used, or to use it in the ordinary course of husbandry, or to
make the necessary repairs of buildings thereon, or to use wood or timber
on the property therefor, or for the repalr of fences, or for fuel for his

family while he occupies the property.]

Comment. Sectieon 706.290 continues the substance of former Sections
706 and 707 and the second sentence of the first paragraph of former Sec-
tion 702.

Subdivision (a) makes clear that the judgment debtor (or his successor
in interest) is entitled to remain in possession of the property for a
period of 12 months after the sale. See, e.g., First Nat'l Trust & Sav.
Bank v. Staley, 219 Cal. 225, 25 P.2d 982 (1933). (Of course, if there

is a tenant on the property under a lease which preceded the lien under

which the property was seld, the purchaser at the sale acquires only the
lessor's reversionary interest and his right to rents, and the tenant wmay
remain in possesslon during the term of his lease.) Uowever, the purchaser
or current redemptioner 1s entitled to the rents from the property or the
reasonable value of the use of the property. See Section 564(4) (receiver
may be appointed to collect rents during redemption peried).

Under subdivision (b), rents received by a purchaser or redemptioner
are a credit on the amount which must be paid upon redemption from him.
Former Section 707 provided a special procedure to resolwve disputes con-
cerning the existence and amount of such credit, but subdivision (b} sim~

ply incorporates the procedure provided by Section 7068.250 for resolving
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similar disagreements as to the amounts required to be pald on redemption
and does not extend the time for redemption where a dispute arises.
Subdivision {c) comwbines the substance of former Section 706 and the

second sentence of former Section 702.

"ote, The Comment to Section 706.290 1is largely self-explanatory., We
have placed the last sentence of subdivision (¢) in brackets. This is an
existing provision, but we do not think that it 1s entirely necessary or
desirable. We would prefer to have the court determine on the particular
facts vhat is and is not waste: e.g., can a judoment debtor cut down fine old
ghade trees out of spite but purpertedly for firewood in these days of fuel
shortages?

The most sipnificant chanee in this section, we think, is the elimina-
tion of an extenslon of time for redemption when there is a dispute concern-
ing rents, There is no extension under present law for similar disputes con-
cerning the amount to be pald on redemption, and we do not see the need for an
extension here. Of course, this is consistent with our belief that the period
for redemption should be drastically curtailed.

405-589

§ 706.300. Deed of sale

706,300, Twelve months after the sale, the purchaser, if no redemp-
tion has been made, or the last redemptioner, 1f a redemption has been made,

shall be entitled to a deed of sale from the officer who conducted the sale.

Comment. Section 706,300 1s based on the fourth paragraph of former
Section 703. No change is intended by deletion of the word assignee’ * an
assignee of the purchaser or last redemptioner is, of course, also entitled

to a deed of sale.
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CHAFTER 7., EXAMINATION OF JUDGMENT DEBTOR,
THIRD PERSOW IWDEBTED TCO JUDGMENT DEBTOR,
AND ADDITIONAL WITNESSES

§ 707.110, Powaer of court commissioner and referee: qualifications of referee;
discbedlence of order of court commissioner or referee a contempt

707.110, (a) An order to appear and answer concerning property may be

issued pursuant to Sections 707.120, 707.130, and 707.140 by a court commig-
sioner.

(b) The examination proceedings authorized by Sections 707,120, 707.130,
and 707.140 may be conducted by a court commissioner or a referee appointed by
the court, and such officer may issue any order authorized by Section 707.150
or warrant authorized by Section 707.160 and shall have the same powers as the
court to grant adjournments, to preserve order, and to subpoena witnesses to
attend before him,

{c) Any referee appointed pursuvant to the provisions of this chapter shall
be an attorney duly licensed to practice law in all the courts of this state at
least five years prior to the date of such appointment.

{d) If any person disobeys an order of a court commissioner or referee,
properly made pursuant to this chapter, such person may be punished by the

court for a contempt.

Comment. Section 707.110 reenacts the substance of portions of seversl
former sections and supplements Sections 259 and 259a {(court commissioners)
and 639 (reference). Subdivision (a) codifies a rule stated in lLewls v.
Neblett, 188 Cal. App.2d 290, 19 Cal. Rptr. 441 (1961). Insofar as subdivi-
gion (b) authorizes a court commissioner or referee to preside over an exami-
nation proceeding, 1t continues the authority provided by former Sections 714,
715, and 717. See also Sections 259 and 25%a., The authority of such officer
to issue an order requiring the application of property to the satisfaction
of a judgment or forbidding transfer of property (Section 707.150) continues
authority provided by former Sections 719 and 720. The authority of such
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officer to issue a warrant to compel the appearance of a person and to con-
trel the proceeding generalizes the authority provided by former Section 723,
See also former Sections 714, 715, and 717.

Subdivision (c¢) makes applicable to all referees the qualifications for-
merly required of referees appointed in a county or city and county having a
population of one million or more. Compare former Section 723. See also Govt,
Code § 70142,

Subdivision {d) reenacts the substance of former Section 721. It should
be noted that, although a court commlssioner or referee may issue a warrant
of attachment pursuant to Section 707.150, only a judge of the court may
punish by contempt a failure to appear.

Note. We believe that this section preserves the existing law and its
division of authority between court {judge), court commissioner, and referee,

404-945

§ 707.120. Examination of judgment debtor: order; frequency

707.120. (&) Vhenever an executlon against property of a judgment debtor
may properly be 1ssued, whether or not an execution has been issued or returned,
the judgment creditor is entitled to an order from the court requiring the judg-
ment debtor to appear and answer concerning his property before the court at a
time and place specified in the order.

(b) Notwithstanding subdivision (a), a judgment debtor may not be required
to appear and answer more frequently than every four months., However, nothing
in this section shall be construed to reatrict the rights granted by Section

707.130,

Comment. Section 707.120 reenacts the substance of the first paragraph of
former Section 714. Although Section 707.120 no longer specifically so provides,
an order requiring a judgment debtor to appear for an examination may still be
issued against any one {or more) of several judgment debtors., Moreover, Section
707.110 continues the authority for a court commissloner or other appointed
officer both to 1ssue an order requiring an appearance and to preside over the

examination itself, See Sectien 707.110 and the Comment thereto. Compare
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former Section 714, Finally, the last paragraph of former Section 714 provided
for the arrest of the judgment debtor where he failed to appear in compliance
with an crder issued under Section 714, This provision has been continued by

Section 707.160 (arrest of person ordered to appear under this chapter).

Note, New York procedure provides for issuance of one or more of the
following: (1) a subpoena requiring attendance for the taking of a deposition;
(2) a subpoena duces tecum requiring the production of books or documents; or
(3) an information subpoena (basically written interrogatories). See N.Y.C.P.L.R.
§§ 5223~5224, 1In short, the llew York procedure has attempted to remove any
vestiges of a separate proceeding and is now analogous to ordinary prejudgment
discovery procedures. We have not attempted to pursue such a course but offer
the idea for your consideration.

404-946

§ 707.130. Proceedings in aid of execution; examination; arrest of debtor;
undertaking or imprisonment

707.130. (a) After the issuance of an execution against property of the
judgment debtor, and upon proof by affidavit or otherwise to the satisfaction
of the court that the judgment debtor has property which he unjustly refuses
to apply toward the satisfaction of the judgment, the court may, by an order,
require the judgment debtor to appear at a specified time and place before the
court to answer concerning the szame.

(b) Instead of the order requiring the attendance of the judgment debtor,
the court may, upon affidavit of the judgment creditor, hils agent, or attorney,
if it appears to him that there is danger of the debtor's absconding, order the
sheriff, or a constable, or marshal to arrest the debtor and bring him before
the court. Upon being brought before the court, the judgment debtor may be
ordered to enter into an undertaking, with sufficient sureties, that he will
attend from time to time before the court as may be directed during the pen-
dency of proceedings and untll the final determination thereof and will not in
the meantime dispose of any portion of his property not exempt from execution.

In default of entering into such undertaking, he may be committed to prison.
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Comment. Section 707.130 reenacts the substance of a portion of former
Section 715. The authority for a commissioner or other zppointed officer both
to issue an order requiring an exzmination and to preside over the examination
itself 1s continued in Section 707.110. The zuthority of the court to order the
application of property of the judgmeni debtor toward the satisfaction of the

Judgment is continued in Section 707.i50.

Note. We have retainad subdivision (b) only for purposes of discussion.
This provision was considered in conuaecticn with the civil arrest recommenda-
tion, but it was decided then to teke no actioa uatil the execution topic was
taken up. The staff recommends that subdivision (b) row be deleted. We be-
lieve that the contempt power is an adequate cenction for the protection of
the judgment creditor and that the reasuns which supported the repeal of the
civil arrest remedy genarally arc also applicable here. HSee Recommendation
and Study Relating to Civil Arwzest, 11 Cal. L. Revision Comm'n Reports 1, 27-37
(1973). See also Section 7G7.100 {arrest of peirsen ordered to appear under
this chaptexr}.

404-947

§ 707,140, Examination of debtor of judgment debtor [; exception for spouse
of debtor]

707.140. After the 1ssuance of an execution against property of the
Judgment debtor, and upon proof by affidavii or otherwise, to the satisfac~
tion of the court, that any person or corporaticn has property of such judg~
ment debtor, or 1s indebted to him in an smount exceeding fifty dollars ($50),
the court may, by an order, require sach nerson or corpeoration, or any officer
or member thereof, to appzar at a specified time and place before the court
to answer concerning the same. [The spouse of a judgment debtor to the ex-
tent provided by Sections %70 and 971 of the Evidence Code may not be required
to 8¢ testify if there has not been a waziver of such provisions 1in the action

giving rise teo the judgment.]

Comment. Section 707.140 reenacts the substance of the first sentence
of former Sectlon 717. Although Sectioa 707.140 no longer specifically so
provides, an order requiring the appearance of a debter of one (or more) of

several judgment debtors may still he issued. Moreover, Section 707.110
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continues the authority for a court commissioner or other appointed cfficer
both to issue an order requiring the appearance and to preside over the
examination itself. See Section 707.110 and the Comment thereto.

[The second sentence of former Sectlon 717 has been deleted; however, this
works no change in the law. Evidence Code Sectlions 970 and 971 provide that
a married person has a privilege not to testlfy or even be called to testify
against his spouse In any proceeding. These privileges apply as well in the
proceedings under this chapter unless, of course, the privilege has been
waived earlier in rhe action gi: ng rise to the judgment. See Evid. Code
§ 973 and Comment thereto.]

The last paragraph of former Section 717 provided for the arrest of a
person where he falled to appear in compliance with an order issued under
Section 717. This provision has been continued by Section 707.160.

Note. The second sentence of former Section 717 was only enacted in

1972, However, we believe that the matter can be adequately covered by a
Comment. Is this approach satilsfactory?

404-948

§ 707.150. Order applying property toward satisfaction of judement

707.150, (a) After an examlnation pursuant to Section 707,120, 707.130,
or 707.140, the court may order any property of the judgment debtor, not exempt
from execution, in the hands of the debtor or any other person or any debt due
to the judgment debtor, to be applied toward the satisfaction of the Jjudgment.
{b) Notwithstanding subdivision (a), L1f it appears that a person or corpora-
tion, alleged to have property of the judgment debtor or to be indebted to him,
claims an interest in the property adverse to the judgment debtor or denies the
debt, the court may not order that such interest or alleged debt be applied
toward the satisfaction of the judgment, but the court may, by order, forbid a
transfer or other disposition of such interest or debt until an action can be

commenced by the judgment creditor pursuant to Section 70%.110.
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Comment. Section 707.150 reenacts the substance of former Section 719
and a portion of former Section 720, Although Section 707.150 no longer re-
fers specifically to referees, the orders authorized by this section may be
made by a referee, See Section 707.110 and Comment thereto.

Note. This sectlon provides only for orders after examination. Former
law did not provide specifically for orders restraining transfer of property
pending the examination proceeding. Where a2 writ of execution has been levied
on property, the levy would bind the property:' however, a levy willl not al-
ways have been made, and we wonder whether speclfic authority for a temporary

restraining order should be provided. Compare N.Y.C.P.L.R. § 5222 (T.R.O.
issued by clerk or attorney for judgment creditor himself!l).

404-949

§ 707.160. Arrest of person ordered to appear under this chapter

707.160. If a person ordered to appear pursuant to Section 707.120,
707.130, or 707,140 fails to appear, and if the order requiring his appearance
has been served by a levying officer or some person speclally appointed by the
court in the order, the court may, pursuant to a warrant, have such person

brought before the court to answer for such failure to appear.

Comment. Section 707.160 reenacts the substance of the last paragraph of
former Section 714 and former Section 717. {[It also supersedes the authority
to arrest the judgment debtor on the ex parte application of the judgment
creditor which was provided by the last three sentences of former Section
715.]

404-950

§ 707.170. Examination: attendance outside county of residence or place of
business: tender of mileape fees; costs

707.170. (a) Heither a judgment debtor nor a debtor of a judgment debtor
shall be required to attend before a court located outside of the county in which

he resides or 1in which he has a place of business unless the distance is less
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than 150 miles from his place of residence or his place of business to such
court.

(b) No process to require the attendance, pursuant to this chapter, of a
debtor of a judgment debtor shall be effective unless, at the time of service
of process, the person serving it tenders to such person mileapge fees in the
amount of fifteen cents ($0.15) per mile necessary to be traveled, one way,
from such person’s residence to the court. Such mileage fees shall be an item
of costs chargeable to the judgment debtor, and the court may. pursuant to Sec-
tion 707.150, order the application of any property of the judgment debtor to

the satisfaction of such costs.

Comment. Section 707.170 is substantively identical to former Section
717.1.

404951

§ 707.180. Supplemental proceedinss in other counties

707.180. When any judgment debtor, or any person or corporation or
officer or member of such corporation, does not reside or have a place of
business in the county where the judgment roll is filed, or where the judg-
ment is entered in the docket in the justice court, an order authorized to
be made under any of the provisions of this chapter may be made by any court
of similaxr jurisdiction of the county where such judgment debtor or other
person resides or has a place of business or, if there be no court of similar
jurisdiction 1in such county, by a court of higher jurisdiction therein, upon
filing with the clerk or judge of said court an abstract of the judgment, in
the form prescribed by Section 674 and upon presenting to such court an affi-
davit showing the existence of the facts required to be shown herein. At the

time of filing such abstract, there shall be pald to such clerk or judpge, as
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and for a filing fee, the sum of four dollars ($4) when filed in a justice court

or the sum of six dollars ($6) when filed in a superior or muniecipal court,

Comment. Section 707,180 1is substantively identical to former Section
722,

404-952

§ 707.190. IHtnesses
707.190, Witnesses may be required to appear and testify before the
court in any proceeding under this chapter in the same manner as upon the

trial of an 1ssue.

Comment. Section 707.190 1s substantively identical to former Section
718, Although Section 707.190 no longer refers specifically to referees, the
proceedings authorized by this chapter may be conducted by such officers. See
Section 707.110 and Comment thereto.
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CHAPTER &§. CRIDITOR'S SUIT AGAIMST TEIRD PERSON

§ 708.110, ILiability of garnishee: enforcement by suit

708.110. (a) As used in this secticn, “obligor’ means a person who
has in hils possession personal proverty belonging to a ‘udgment debtor, an
account debtor of a judgment debtor, or a persen coblipgzted to 2 judgment
debtor on a negotiable instrument.

(b) An obligor is liable to the judgment creditor for the value of
the judgment debtor's interest inm the property held by the obligor or for
the amount owed to the judgment debtor at the time of service of a writ
of execution upon him. Suvch liability continues until the execution is
released or discharged or until the property is delivered or payment of
the amount owed is made to the levying officer.

(¢} If the obligor's liability still continues under subdivision (b)
and if the obligor admits hig possession of property belonging to the judg-
ment debtor or his indebtedness to the judgment debtor, the judgment credi-
tor may bring an actlion to enforce the obligor's liabillty at any time.

If a garnishee or obligor denies, in whole or in pari, his possession of
property belonging to the judgment debtor or his indebtedness to the judg-
ment debtor, or if a parnichee falls to provide the memorandum required by
Section 702.140, the judgment creditor may bring an actlon agalnst the
garnishee or oblipor only 1if the oblipor's liability still continues under
subdivision (b) and if at the time the action is brought the judgment debtor
could have maintained such action, The judgment debtor shall be jolned in
any action under this subdivislon brought by the judgment creditor agalnst

a garnishee or obligor. The period betwcen the date of the service of the

writ of executlon and the date that a garnishee provides the memorandum
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required by Section 702.140 is not part of the time limited for the com-

mencement of an actiomn.

Hote., Section 708.110 is based on Section 483.550 of the prejudgment
attachment recommendation. e had originally planned on something more
for this chapter; we do not want to have a single-section chapter and so
we plan to incorporate this section into Chapter 7 the next time we revise
these materials.
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CHAPTER 9. THIRD-PARTY CLAIMS: UNDERTAKINGS

Artiecle 1. General Provisions

§ 709.110. Application of definitions: definitions

709.110, {(a) Unless the provision or context otherwise requires, the
definitions provided in this section govern the coastruction of this chapter.

(b) “Creditor' means th- person in whose favor the writ rums.

(c) "Debtor’ means the judgment debtor whose property has been levied
upon.

{d) "Secured party means a person holding & perfected nonpossessory
security interest under Division 9 (commencing with Section 9101) of the
Commercial Code.

{e) "Third person™ includes both an unsecured third person and a

secured party.

Comment. Section 709.110 defines certain terms as they are used in
this chapter. The definition cf "secured party” as one holding a perfected
securlty interest reflects the substitution of secured transactions for the
former security devices of conditional ozles and chattel mortgapes referred
to in former Section 68%. See Com. Code §& 1201(37, 2101 et seq.

The general term "third person’” reflects the use in this article of
the same procedures by both secured and unsecured third persons. Formerly,
unsecurad third persons pressed thzir claims under one section (former Sec-
tion 689), and secured parties pressed their claims under another (former
Section 68%hb}.

4(35-591

§ 709.120, Liability of levying officer

709.120. The levying officer shall not be llable for damages to the
creditor or to any third person for any action taken in accordance with

the provisions of thils chapter.
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Comment. Section 709.120 is based on the second sentence of the sixth
paragraph of former Section 689 and the third sentence of subdivision (9)

of former Section 68%h.
Note. We have preserved this section here in this form as a temporary
measure. We have some doubt whether the provision is necessary and, if

it 1s, we may suggest that it be generalized so that it applles throughout
this title.

405-592

§ 709.130. General provisions relating to undertakings

709.130. The provisions of Article 1 (commencing with Section 489.010)
of Chapter 9 of Title 6.5 shall apply to any undertaking given or sought to

be given under this chapter.

Comment. Section 709,130 incorporates by reference the general provi-

sions relating to undertakings in attachment proceedings.

Note. This section incorporates provisions from the Commission's
recommendation relating to prejudgment attachment; this, of course; assumes
the enactment of that recommendation. If that recommendation is not enacted,
we can set forth the pertinent provisions in this title. It is alsoc probable
that we will relocate this section in the first chapter and make 1t applicable
to the title generally.

404-978

§ 709.140. Third-party claims

709.140, Where a warrant is issued by the State of California, or a
department or agency thereof, pursuant to Section 1785 of the Unemployment
Insurance Code or Section 6776, 7881, 2001, 10111, 18906, 26191, 30341,
or 32365 of the Revenue and Taxation Code, for the collection of a tax
liability owed to the state, a department or agency thereof, the procedures
provided by this chapter shall be applicable to third-party claims; and the
proceedings provided may be held by the superior court of the county, or

city and county, Iin which the property levied upon is located,
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Comment., Section 709.140 continues the substance of former £ection
689d.

405-593

Artidcie 2, Thilrd-Party Claims

§ 709.210. Manner of making third-party claims

709,210, Any third perscn may claim an interest in any personal
property levied upon under a writ of execution by serving upon the levy-
ing officer a verified written claim, topgether with a copy thereof, which
contains all of the following:

(a) A description of the interest claimed including a statement of
the facts upon which the interesi is based,

(b) A statement of the reasonable value of the interest claimed or,
in the case of a security interest, a statement of the total amount due to
the secured party under the security agreement with interest to date of
tender,

(¢) The address in this state to which notices to the third person

may be mailed,

Comment. Section 709.210, togethar with Sections 709.220 and 709.230,
combines and continues the substance of the first paragraph of former Sec-
tion 689 and the first sentence of subdivision ({2} of former Section 689b,

This section uses the terminology relating to secured transactions which
has replaced terms such as clattel mortgage and conditional sale. Hence,
“seller or mortgagee” in former Section 689b(2) is now secured party.”

See Section 709.140; Com. Code % 1201(37), 2101 et seq. Subdivision (b)
requires the secured party to state in hils claim the total amount due
whereas subdivision (2) of former Scction 689b called for a statement of
amounts due or to accrue under thc contract or mortgage. This change
reflects the policy that the secured party should be able to claim only

what 1s due, not what is to zcerue. However, if the security agreement
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contains an acceleration clause which comes into effect when levy occurs,
the entire amount will be due under this section. See also Section 709.250(b)

and Comment.

405-594

§ 709,220, Levying officer’'s demand for undertaking or deposit

709.220. (a) Yot later than five days after service upon him of the
claim provided in Section 709.210, the levying officer shall send te the
creditor by registered or certified wail both of the followlag:

(1) A copy of the third-party claim,

(2) A demand for either the amount of the value of the interest claimed
plus interest due to the date of tender or an undertaking as provided in
Section 709.27G.

{b) The officer shall send the demand notwithstanding any defect, in-

formality, or insufficiency of such claim.

Comment. Subdivision {(a) of Section 709.220 continues portions of the
first paragraph of former Section 589 and subdivision (3) of former Section
689b. See also Comment to Section 702.217, The alternative of giving an
undertaking or making a deposit found in subdivision (3) of former Section
689b 1s continued and expanded to apply to all third-party claims, The
creditor may, of course, deposit money 1n lieu of an undertaking pursuant
to Sectiom 1054a.

Subdivision (b) continues the substance of the first sentence of the
sixth paragraph of former Section 689 and the second sentence of subdivi-
sion (2) of former Section 689b,

405-595

§ 709.230. Creditor's undertaking or deposit: release of lewvy

706.230. (a) Mot later than 10 days after a demand is sent pursuant
to Section 709.220, the creditor shall deposit the amount demanded or file

an undertaking pursuant to Section 709.270.
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(b) If the creditor has not complied with subdivision (a) within 10
days after the officer sends his demand under Section 7019.220, the levying
officer shall release the property unless otherwise ordered by the court

pursuant te¢ Section 709.340,

Comment. Section 709.230 continues and combines the substance of a
portion of the first paragraph of former Section 682 and subdivision (4)
of former Section 68%b, However, Section 709.230 increases the time within
which the creditor must either give an undertaking or make a deposit from

five to 10 days.

405-596

§ 709.240. Pavment to third person

709.240, (a) Within five days after the levyilng officer receives
any deposit under Section 709.230, he shall tender or pay it to the third
persont. If the deposit 1s made by check, the levylng officer shall be al-
lowed a reasonable time for the check to clear.

(b) If the tender is accepted, all right, title, and interest of the
third person in the property levied upon for which payment is made shall
pass to the creditor making the payment.

{c} If the tender 1s refused, the amount thereof shall be deposited

with the county treasurer, payable to the order of the third person.
Comment., Section 709.240 is based on subdivisions (5)~(7) of former

Section 689b; however, this section now permits the creditor to acquire the

interest of both an unsecured third person as well as & secured party.
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§ 709.250. Delay of sale until deposit or undertaking: interest of third
person in property sold

709.250. (a) 1f a third-party claim is made pursuant to Section 709.210
prior to sale under execution, sale shall not be permitted without the writ-
ten consent of such third person until a payment or deposit covering the
third-party claim is made pursuant to subdivision (b) or (c) of Section
709.240 or the undertaking provided by Section 709.270 is given. After
such payment or deposit is made or undertaking is given, the officer shall
execute the wrlt in the manner provided by law unless the third person gives
an undertaking to release the property as provided in Article 5 (commencing
with Section 709.510). Property shall be sold free of all liens or claims
of the third person for which a payment or deposit is made or undertaking
1s given.

(b) If no third-party claim is made pursuant to Section 709.210 prior
to sale under execution, the property s$old remains subject to the interest
of any third person except as otherwise provided by Article 4 {commencing

with Section 709.410).

Comment. Subdivision (a) of Sectlon 709.250 is based on the seventh
paragraph of former Sectlon 6892 and parts of subdivisions (8) and (9} of
former Section 68%b. But see Section 709.340. The last sentence of sub-
division (a) makes clear that property is sold free of all liens or claims
for which a payment or deposit is made or undertaking is piven. However,
where the interest of a secured party has not fully accrued--e.g., where
there 18 no acceleration clause in the security agreement and, hence, the
interest 1s not paid off completely--hils interest in the collateral will
continue. Moreover, a third person need not generally press his claim im-
mediately if he does not choose to. Subdivision (b} makes clear that, if
no claim is presented before sale, the property 1s sold subject to the
third person's interest unless the creditor has resorted to the Article 4

procedure. See Section 709.410 et seq.
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§ 709,260. Disposition of released property when debtor cannot be found

709,260, When property 1s released either because the creditor fails to
make a deposit or furnish and maintain a sufficient undertaking or because the
third person provides a sufficient undertaking pursuant to Article 5 (com-
mencing with Section 709.510} and the officer is unable to find the debtor
to deliver the property to him. the levying officer shall notify the debtor
in writing at his last known address. If the debtor fails to demand the
property from the officer within 10 days thereafter, the levying officer

shall deliver the property to the third persom.

Comment. Section 709.260 contlnues the substance of former Section
689.5.

405-599

§ 709.270. Creditor's undertaking: reliance on reglstered ownership

709.270. (a) Where the creditor provides an undertaking in response
to the demand made pursuant to Sectlon 709.220, such undertaking shall be
made In favor of the third person in an amount equal to double the wvalue
of the interest claimed by such third person unless he agrees In writing
to a lesser amount and shall indemnlfy the third person against any loss,
1iabilicy, damages, costs, and attorney's fees by reason of such levy or
its enforcement.

(b) When the property levied upon 1s required by law to be repistered
or recorded in the name of the owner and it appears that at the time of
the levy the debtor was the registered or record owner of such property
and the creditor caused the levy to be made and maintained in good faith
and in reliance upon such registered or recorded ownership, there shall
be no liability on the undertaking to the third person by the creditor,

his sureties, or the levying officer for the levy {tself,
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Comment.. Section 709.270 continues and combines the provisions re-
garding undertakings by the creditor under the first and second paragraphs
of former Section 689 and subdivision (9) of former Section 689b, It
should be noted that, where levy has been made upon a good faith reliance
upon the reglstered or recorded ownership, there 1s no liability for the
levy; but, after the third person makes a proper claim, his interest must
be recognized and a failure to deal properly with such interest may result
in liability to him. For provisions relating to undertakings penerally,
see Sectlon 702.130.

405-600

Article 3. Hearing on Third-Partv Claims

§ 709.310. Application for hearing: jurlsdiction: stav

709.310. (a) Hot later than 15 days after the delivervy of the third-
party claim to the levying officer, whether or not an undertaking is given
or a deposit 1s made pursuant to Section 709,230, elther the creditor or
the third person may regquest a hearing in the court from which the writ
issued to determine the proper disposition of the property which 1s the
subject of the clalm.

(b) The court from which the writ issued shall have original juris-
diction and shall set the matter for hearing within 20 days from the
filing of the request, The court may continue the matter for good cause

shown.

Comment., Subdivision (a) of Section 709,310 continues the substance
of the first two sentences of the eighth paragraph of former Section 689
and the first two sentences of subdivision (10) of former Section 689b.
Subdivision (b) continues the substance of the third and fifth sentences
of the eighth paragraph of former Section 689 and the second and fourth
sentences of gubdivision (10) of former Section 68%b.
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§ 709.320, Notice of hearing

709.320. THot less than 10 days before the day set for the hearing,
the court clerk shall send notice of the tilme and place of the hearing to
the creditor, the officer, the debtor, and the third person by flrst-class
mall, postage prepaid., The notice shall state that the purpose of the
hearing is to determine the proper disposition of the property which is

the subject of the third-party claim.

Comment. Section 709.320 continues the subatance of the fourth sen-
tence of the eighth paragraph of Section 689. See alsoc the second sentence
of subdivision (10) of former Section 68&9b,

405-602

§ 709,330. Pleadings: burden of proof:; dismissal

709.330. (a) The levying officer shall file with the court the third-
party claim delivered to him under Section 709,210, The third-party claim
shall constitute the pleading of the third person, subject to the power
of the court to permit an amendment in the interest of justice. The claim
shall be deemed controverted by the creditor.

{b) “henever the request for the hearing is made by the third person,
neither the request nor the proceedings pursuant thereto may be dismissed
without the consent of the creditor.

{c¢) At the hearing, the third person shall have the burden of proof

as to the nature and extent of his interest.

Comment. Subdlvision (a} continues the substance of the eleventh
sentence of the eighth paragraph of former Section 689. Subdivision (b)
continues the substance of the sixth sentence of that paragraph. Subdivi-
sion (c) continues the substance of the tenth sentence of that paragraph.

See also the second sentence of subdivision (10) of former Section 689b.
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§ 709.340. Sale of perishable property: stay of execution

709.340. (a) Notwithstanding Secticn 709.250, the court for good cause
shown:

{1) May order the sale of any perishahl> proparty held by the levying
officer. The proceeds of such sale siall be deposited with the court until
the proceedings under this articie ars coucluded.

(2) May stay =he releasz of the proncrty ov stay any sale under execu-
tion or restrain any traasfer or oiher dispositlon of the property involved
until these or other proceadings are concluded.

(b} The orders made puvxsuant to stwdivision (a) may be modified or
vacated by the court at sny time prior to the termination of such proceed~

ings upon such terms as may be just.

Comment. Section 739,340 continues the substance of the seventh,
eighth; and ninth sentences of the eighth paragraph of former Sectlon 689,

See also the second sentence of subdivision {10) of former Section 689b.

405604

§ 709.350, Jury trial

709,350, Nothing in this article shall be construed to deprive
any person of the right to a jury trial in any cuse where, by the Consti-
tution, such right is given, but a jury trial shall be waived in any

such case in a like manner as in the trial of an accion.
Comment. Section 70%.3.0 1g substantivelv identical to the twelfth

sentence of the eighth paragraph of former Szction 689. See also the

second sentence of subdivisiorn (10) of Zormer Section 689b.
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§ 709.360. Disposition of property after hearing

709.360. At the conclusion of the hearing, the court shall order
such disposition of the property, and the proceeds of any property, as
it deems proper. Such order shall be conclusive between the parties to

the proceeding.

Comment. Section 709,360 continues the substance of the fourteenth
and fifteenth sentences of the eighth paragraph of former Section 689 and
the third sentence of subdivision (10) of former Section 689b.

405-412

§ 709.370. Findings

709.370. HNo findings shall be required in any proceedings under

this article.

Comment. Section 709.370 continues the rule under the thirteenth
sentence of the eighth paragraph ¢of former Secticn 689. See also the

second sentence of subdivision (10) of former Section 689.

405-413

§ 709.380. Appeal

709.380, An appeal may be taken from any judgment determining
title under Section 709.360 in the manner provided for appeals from

the court in which the proceeding is had.

Comment. Section 709.380 continues the rule under the seventeenth

sentence of the eighth paragraph of former Section 689,
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§ 709.390. PRelevy:; additional writs

709.390. If property has been released pursuant to Section 709.230
and the final judgment is in favor of the creditor, the officer shall re-
levy upon the property if the writ under which the original levy was made
is still in his hands: or, if the writ shall have been returned, another

writ may be issued on which the officer may relevy upon such property.

Comment. Section 709.32C continues the substance of the sixteenth
sentence of the eighth paragraph of former Section 689 and the fifth sen-
tence of subdivision (10) of former Section 689,

405-415

Article 4, Levying Officer's Demand
for Third-Party Claim

§ 709.410. Levving officer’'s demand for third-party claim

709,410, {a) Upon recelipt of the creditor’s written request, the
levying officer shall serve a written demand on any third person that the
latter make the claim provided in Section 70%.210.

(b) If the third person does not serve such clalm within 30 days after
the service of the demand, he shall be deemed to have waived any interest

in the property levied upon.

Comment. Section 709,410 1s based on a procedure provided under sub-
division (8) of former Section 689b by which a creditor may demand that a
third person file his claim or waive any interest 1n the property levied
upon., It should be noted that this is a complete walver of any interest.
The third person must claim his interest in the property even though it
18 contingent or, in the case of a security interest, there are no amounts
currently due. Subdivislon (a) clarifies prior law by providing that the
officer's demand for a third-party claim is to be made on the creditor's

request; under former law, it was unclear whe instigated the procedure.
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§ 709.420. Service of demand for claim

709,420, The demand for a third-party claim shall be personally
gserved in the manner provided for the service of gummons and complaint
by Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of
this part. The demand may be served by the levying officer or for him
by any sheriff, marshal, or constable whose office is closer to the place
of service. The fees and mileage of the latter shall be paid out of the

prepald fees in the possession of the levying officer.

Comment. Section 709.420 makes clear that the demand for a third-
party claim must be served in the same manner as a summons and complaint,
The second and third sentences of this section continue the substance of

the second sentence of subdivision {83) of former Section 689b.

405-417

Article 5. Third-Person Undertaking

to Release Property

§ 709.510, Third-party undertaking to obtain release of property

709,510, Where personal property has been levied upon under a writ
issued on a judgment for money, any third person may give an undertaking,
as provided in Section 709.520, to obtain the release of the per-
sonal property described in the undertaking from the lien and levy of

such execution.

Comment. Section 709.510 continues the substance of former Section
710b. Although Section 709.510 does not specifically require that the
third person be a clalmant to the property, such is the practical result
gince, if it is determined that the debtor has any interest in the prop-
erty levied upon, the third person and his sureties will be liable to
the creditor for the value of such Interest. See Section 709.520.
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§ 709.520, Contents of undertaking

709.520. The undertaking gilven pursuant to Section 709.510 shall be
in an amount equal to the lesser of (1) double the value of the property
levied upon, (2) double the amount for which the execution was levied, or
{3) the amount agreed to in writing by the creditor. The undertaking shall
provide that, if the debtor is finally adjudged to have had an interest in
the property which was levied upon, the third person shall pay in satisfac-
tion of the judgment on which execution was issued a sum equal to the value

of such debtor's interest.

Comment. Sectlon 709.520 is based on former Sectlon 710c.

405~419

§ 709.530. Filing of undertaking

709,530, The undertaking given pursuant to Section 709.310 shall be
filed in the action and with the court from which the writ under which
levy was made was issued. Notice of the filing of the undertaking shall

be served on the creditor and the levying officer.

Comment. Section 709.530 continuesg the substance of former Section
711.

405-422

§ 709,540, Release by levying officer

709,540, Unless otheruise ordered by the court in which the under-
taking given pursuant to Section 709.510 ig filed, 10 days after receipt
of the notlce of the filing of the undertaking the levying officer shall re-
lease the personal property described in the undertaking from the lien and
levy of execution in the manner provided by Sectlon 488.560.
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Comment. Sectlon 709,540 is based on a portion of the seventh para-

graph of former Section 689.
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CHAPTER 10. LIABILITY FOR WRONGFUL EXECUTION

§ 710.110, Acts constituting wrongful execution

710.110. A wrongful execution consists of any of the following:

{a) The levy of a writ of execution on property pessessing a value
greatly in excess of the amount required to satisfy the judgment on which
the executlon 1s issued except where the judgment creditor shows that he
reasonably believed that all other property of the judgment debtor was
exempt from or not subject to execution.

(b) The levy of a writ of execution on property of a judgment debtor
which 1s “exempt without making a claim of exemption.’

{c) The levy of a writ of execution on property of a person other than
the judgment debtor except that it 1s not a wrongful executlon if all of the
following exist:

(1) The property levied on is required by law to be registered or re-
corded in the name of the owner.

(2) It appeared that, at the time of the levy, the person against
whom the writ was lssued was such reglstered or record owner.

(3) The judgment creditor made the levy in good faith and in relfance
on the reglstered or recorded ownership.

Note. Sections 710.110 through 710.160 are obviously based on the
comparable provisions included in the prejudgment attachment recommenda—
tion. We are not so sure that In this area any such sections are neces-

sary or desirable; however, we have included them to stimulate and serve
as a focus for discussion.

405-424

§ 710.120. Liability for wrongful execution

710.120. The 1liability of a judgment creditor for causing s wrong-

ful execution includes both of the following:
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(a) All damages proximately caused to the judgment debtor or any
other person by the wrongful execution, whether direct or consequential,
(b} All costs and expenses, including attorney's fees, reasonably

expended in defeating the execution.

405-425

§ 710.130. Procedure for recovery for wrongful execution

710.130. (a) A Judgment debtor may recover damages for execution by
motion made in the court which issued the execution without necessity of
an independent action.

(b) A motion under this section shall not be filed or notice served
on the judgment creditor until after entry of the final judgment in the
action for which damages are sought and the time for appeal from such judg-
ment has expired or, if an appeal is filed, until such appeal is finally
determined. The motion may not be filed or notice served more than one
year after the levy upon which the claim is based.

{(c) The judgment debtor may join in such motion any sureties on an
undertaking for wrongful executlon liability, and any judgment of iiability
shall bind the judgment c¢reditor and sureties jointly and severally, but
the liability of a surety is limlted to the amount of the undertaking.

(d) The procedure for recovery of wrongful execution damages on motion
of the judgment debtor shall be as provided in Section 1058a for recovery

on an undertaking.

405-426

§ 710,140, Setoff of wrongful executlon recovery

710,140, The amount of any recovery for wrongful execution shall be
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offset 1nsofar as possible against any unsatisfled amounts owed to the
judgment creditor by the judgment debtor on the judgment In the action for

which wrongful execution damages are awarded.

405-427

§ 710,150, Recovery by third-party clalmants

710,150, A person not originally a party to an action whose property
1s executed against is entitled to intervene in the action and to recover
damages for wrongful execution to the same extent and in the same manner
as a judgment debtor in the action. For this purpose, the person whose
property 18 executed against shall be deemed to be the beneficlary of any
undertaking given to permit execution agalnst such property and shall have
a2ll righes of the beneficiary, including the right to recover such damages

by using the procedure provided by Section 710.130.

405-428

§ 710.160. Common law remedies not limited

710.160. Nothing in this chapter limits the right to recover for
damages caused by an execution or order on any common law theory of re-

covery.

-125- § 710,150
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CHAPTER 11. EMPLOYEES' EARMNINGS PROTECTION LA!!

Article I. Definitions

§ 711.010. Short title

711.010. This chapter shall be known and may be cited as the
“"Employees’ Earnings Protection Law."

Note. Our present plan is to incorporate here cur wage garnishment
recommendation in the form, and if and when, it is enacted by the Legislature.

If it is not enacted, we will still need something to replace the present
provision--Section 682.3, However, these issues we have chosen to defer.

~126- § 711.010



APPENDIX I--CODE OF CIVIL PROCEDURE

SECTIONS 681-T72ke

681,

. (fI‘he party in whose favor judgment is given may, at any time
- within 10 years after the entry thereof, have a writ or order issued
for the execution or enforecment of the judgment.

[§§ 701.120{a), 704.110]

L If, afler ithe ontry
of the judgment, the issuing of such writ or order is stayed or -en.
joined by any judgment or order of court, er by operation of law,
the time during which it is sp stayed or enjoined must be excluded
from the computation of the 10 years within which cxectition or

order may issue. . {§ 701.120(v) ]

681a.,

The court, or the judge thereof, may stay the execution of any
judgment or order; provided, that no court shall have power, without '
the consent of the adverse party, to stay the execution of any judg-
ment or order, the execution whereof would be stayed on appeal only
by the excecution of a stay bond, for a longer period than 10 days in
justice ¢ourts, nor for a longer period than 30 days in other courts.
If a motion for a new trial or for judgment notwithstanding the ver-
dict is pending, cxecution may be stayed until 10 days after the de-

termination thercof. - § 701.130)

682,

The writ of execution must be issued in the name of the people, sealed
with the seal of the court, and subseribed by the clerk or judge, and be di-
rected {o the sheriff, constable, or marshal, and it must intelligitly refer to
the judgment, stating the court, the county, and in municipal and justice
tourts, the judicial district, where the judgment is entered,

[§ 70k4.120(a)]

L and if it be for
money, the amount thereof, and the amount actually due thereen,

[§ 704.120{b)]




{ and if made
payable in a specified kind of money or currency, as provided in Section 887,
the execution must also state the kind of money or currency in which the
judgment is payable, and must reguire the officer to whom it is directed to
proceed substantially as follows: : ' [Not continued.)

1. 1f it be against the property of the judgment debtor, it must require
such officer to satisfy the judgment, wilh interest, out of the personal prop-

erty of such dehtor, “[§ 704, lEO(b) )l

L = or if it is against the earnings of such debtor, such levy
- shall be made in accordance with Section 682.3,
{Not continued, See Chapter 11*{commenc-
ing with Section 711.010).7.

L and if sufficient personal
property cannot be found, ther out of his real property: or if the judgment
be a lien upon real property, then out of the real property belonging to him
on the day when the abstract of judgment was filed as provided in Section
674 of this code, or at any time thereafter,

[§§ 70k.120{b), 70k.210]

2. M it be against real or personal property in the hapds of the personal
representatives, heirs, devisces, legatees, tenants, or trustees, it must require
such officer to satisfy the judgment. with interest, out of such property.

Not continued. )

3. H it be issued on a judgment made payable in a specified kind of
MOney or currency, as provided in Section 667, it must also require such of- -
ficer to satisfy the same in the kind of money or currency in which the judg- .
ment is made payabie, and such officer must refuse payment in any other
kind of money or currency; and in case of levy and sale of the property of
the judgment debtor, he must refuse payment from any purchaser at such
sale in any other kind of money or currency than that specified in the execu-
tion. Any such officer collecting money or currency in the manner required
by this chapter, must pay to the plaintiff or party entitled to recover the
same, the same kind of money or currency received by him, and in case of
neplect or refusal to do so, he shalt be liable on his official bond to the judg-
ment creditor in three times the amount of the money so coliected.

[Not continued. ]



. IE L be Ver the duliver s o, (he poss s=ion of tenl ar sersonal property,
!t ntust require such of ficer te deliver the possessioh of the same, deseribing
Et, Lo the party entitled thoveto, wnd muy db the same time require such of fi-
cer to satisfy any cost. damuapes, rents, or profits recovered by the same
Judgmont. cat of the personal property of $he person agalost whom il aas
rendered, wund the value of the property Tor which the Judgment was ren-
dered to be speeificd therein if a delivery theveof cannot be had; and if
sufficie.nt persanal property cannot be found, then nut of the real pranetty,
as provided in the first subdivision of this section. _ [§ TOLL.L?O(C}]

682a.

cIf the dehbt, credit, or other personal property sought to be levied
upon is {a) any bank account, or interest therein, not standing in
the name of the judgment debtor or judgment debtors or standing
in the name of such judgment debtor or judgment debtors and one
or more other persons who are not judgment debtors, or (b) any
savings and loan association share, investment certificate, or account,
or interest therein, not standing in the name of the judgment debtor
or judgment debtors or standing in the name of such judgment debtor
or judgment debtors and in one or more other persons who are not
judgment debtors, or (¢} property in a safe deposit vault or box main-
tained by a bank, trust company, savings and loan association, or
other corporation authorized and empowered to conduct a safe de-
posit business and rented by it to a person or persons other than
such judgment debtor or judgment debtors or rented by if to one or
more such judgment debtors and to one or more other persons who
-are not judgment debtors, the following provistons of this section also
shall be ¢omplied with; otherwise the levy shall not be effectual for
any purpose and shall be disregarded. (§ 701+-250(a)]

f The plaintiff shall provide
and concurrently with the levy the sheriff, constable, or marshal shall
deliver to such bank, trust company, savings and loan association, or
safe deposit corporation a bond in an amount not less than twice the
amount of the judgment indemnifying the person or persons, other
than the judgment debtor or judgment debtors whose interest is
sought to be levied upon, rightfully entitled to such debt, credit, or
other personal property (which person or persons need not he named
specifically in said bond but may be referred to generally in the same
manner as in this sentence), against actual damage by reason of the
taking of such debt, credit, or other personal property and assuring
to such person or persons the return thereof to him or them upon
proof of his or their right thereto. [§ 70&_250(1,”

_...3..._



1 tpon delivery to it of the afore-
zaid hond such bank, irust company, savings and loan association, or
safe deposit corporation shall immediately notify the person in whose
name such account stands, other than the judgment debtor, or the
person to whom such safe deposit box is rented, other than the judg-
ment debtor, by registered mail addressed to the last address of such
person known to such bank, trust company, savings and loan associa-
tion or safe deposit corporation of the fact of the scrvice of said writ
and of the delivery to it of said bond I§ 70-}4.25{5&}-}

From the time of said levy
and the delivery to it of said bond such bank, trust company, sav-
ings and lean association or safe depoesit corporation shall not hopor
a check or other order for the pavment of money drawn against the
aceount or other credit so levied upon, such savings and loan associa-
tion shall not permit withdrawals in respect of the share, inyestment
certificate, or account so levied upon, and such bank, trust company,
savings and loan association or safe deposit corporation shail not per-
mit the removal of any of the contents of the safe deposit vault or
box levied upon for a period of fiftecn (15) days from the mailing
of zaid notice or until the levy lS sooner released. [5 70&250( d)]

: Alter fifteen (15)
days from the making of said levy and the delivery of said bond, if
no proceedings excepting to the sufficiency of the sureties have been
commenced, or il such proceedings have been commenced, when the
sureties have justified, said hank, trust company, savings and loan as-
sociation or safe deposit corporation shalt comply with the levy, un-
less it has been sooner released, and shall not be liable to any person
by reason of such compliance or by reason of the nonpayment of any
check or other order for the payment of money drawn against the
account or other credit so levied upon and presented while the levy
is 1n foree or by reason, while the levy is in foree, of refusal {o pay
any withdrawal in respeet of the share, investment certificate or ac-
count so levied upon, or by reason of the removal, pursuant to the
levy, of any of the contents of such safe deposit vault or box or by
reason of the refusal of such bhank, trust company, savings and loan
association, or safe deposit corporation to permit access to such safe
deposit vault or box by the renter thereof. [§ 704, 250(e} ]




L_______ e et et e e e oo The hond deserilod nbove

shall be executed by the judgment mo{tz tor or judgmoent creditors
with two or more sufficient suretics. Exceplions to the sufficiency
of the sureties may be laken by any person claiming to be the right-
Tul owner of the debt, credit, or cther pevsonal property Ievied upon,
in the same manner as that provided in Section 539 of this code with
respect to sureties excouting undertakings on attachment and when
excepted to the sureties must justify inthe same manner as that pro-

vided in Section 539. I§ 7oh.250(r) 1

L The bank, trust company, savings and loan as-
sociation, or safe deposit corporation to whom any such bond is de-
livered shall deliver it as directed by the oblipecs thereof. '

. ~ [Not contlnueﬁ.,]

i ' Before
giving access to any safe deposit vault or box the bank, trust compa-
ny, savings and loan association, or safe deposit corporation may de-
mared payment to it of all costs and expenses of opening the safe de-
posit vault or box and all costs and expenses of repairing any damage
to thp safe deposit vault or box caused by the opening thereof.

[Fin. Code § 1650]

632.1.
A writ of execution issued on a judgment for the recovery of money must
be substantinlly in the following form:
(Title of Courl)
{ Number and abbreviatad tit_le of action)

The People of the State of Californias
‘ To the Sheriff, Constable or Marshal of

the. ..... Countyof . .. ... Grecting:
On cemeeee eoooooo A4 judgment was entered by the
above entttled coutt in the abnvc entitled
* action in favor of . ‘ : as judgment creditor
* and against ... . as judgment debtor

and said judgment was du!v entered in (referrmg to where entered) for
i $§  principal,

*E $  atterney fees,

¥ $  interest, and’

* $ . costs, making a total amount of
il $ the judgment as entered, and

Whereas, according o an affidavit and/or a memorandum of costs after
judgment filed herein, it appears thai further sums have accrued since

the entry of judgment, to wit:

x* $  acerued interest, and

e $ . accrued costs, together with §. fee for the issu-
ance of this writ, making a tatal of

* $.. .as acerued costs, accrued interest, and fees,

o



Credit must be given for puyments and partial satisfactions in the amount

which is t.o he first credited against the total acerued costs and accrued
interest, with any excess credited against the judgment as entered, leaving
a net balance actuaily due on the date of ivsuance of this writ of

123 £.... ... -
of which § - i3 due on the judgment as entered and bears interest
at 7 percent per annum, in the amounl of & . per day, from the date

of [ssuance of this writ to the date of levy, to which must be added the
commissions and costs of the offlcer executing this writ. :
Notice by mail of any sale under the writ of execution (has) {has not)
been requested. The following named persons have reguested such noliee
of sale:
Names Addresses

After the levy has been made, a copy of this writ of execution shall be
mailed by the levying officer to the judgmoent debtor at the address below
unless a copy has been served at the time of the levy:

Name Address

Notice to the Judgment Debtor: You may be entitled to file a claim
exempting your property from excention. You may seek the advice of an
attorney or may, within 10 days from the date your property was levied
upon, deliver an affidavit to the levving officer seeking to exempt such
property, as provided in Section 690.50 of the Code of Civil Procedure,

These presents are therefore to command you to satisfy the said judg-
ment with interest and costs as provided by law and your costs and dis-
bursements out of the personal property of said debtor not exempt from
exceution, and if sufficient personal property cannot be found, then out of
his real property; orif the judgment be 4 Hen upon real propery, then out
of the real property belonging to him on the day when the abstract of
judgment was filed as provided in Section 674 of the Code of Civil Pro-
cedure, or at any time thereafter, make notice by mail of_gny levy pursu-
ant to this writ of execution, and make return of this writ within not less
than 10 days nor more ithan 60 days after your reeemt thereof, with what
you have done endorsed hereon.

Given under my hand {and the seal of Yon ... . 1%

Note to printer: where the asterisk {*) appears in the foregoing form,
it is intended that the printed form shall have the same arrangement and
number of words in the line. '

Where the double asterisk {**) appears in the foregoing form, it is
intended that the dollar sign characters ($) shall appear under ome an-
other in vertical columu.

[Not continued. See § 701.170; see also
§ 704.120(a), (b).]



682.2.

G’h—;\fer a writ of execution is issued, the clerk, or, if there is
no clerk, then the judge of the court, shall enter on the face of the
writ the amounts of any costs and interest which have acerued from
the date of eniry of the judgment to the date of the issuance of the

writ. . [§ 704.130(a))

[: The amount of interest which has accrued from the date of
éntry of the judgment to the date of issuance of the writ of execu-
tion shall be entered on the face of the writ in a like matmer to costs
if the judgment creditor has filed an affidavit as to the amount ?f
such interest at the time of the reguest for the issuance of the w;xt.
The clerk shall alse enter the amount of interest which acerues daily,
from the date of issuance of the writ, on the amount due on the judg-

ment as entered. [§ 7Ok.130(b)]

Interest, on the amount of the judgment remaining unpaid as
shown on the writ, from the date of issuance of the writ to }he date
of levy of execution, shall be computed by the levying qfflcer gmd
this amount plus the commissions and costs of the levying 0f§1cer
shall be added to the net balance actually due on the date of the issu-
ance of the writ, as stated therein, in determining the fotal amount

to be satisfied by execution. : 't.ﬁ' Tﬁh;.rlm(c)]

682.3.

mnever the levy of execution iz againsi the earnings of a judgment
debtor, the employer served with the writ of execution shaill withhold the
amount specified in the writ from carnings then or thereafter due to the
judgment debter and not exempt under Section 690.6, and shall pay such
amount, each time it is withheld. to the sheriff, constable or marshal who
served the writ. If such person shall fail to pay each amount to the sheriff,
constable or marshal, the judgment creditor may commesice a proceeding
against him for the amounts not paid. The execution shal! terminate and
the person served with the writ shall cease withholding sums thereunder
when any one of the following events takes place:

(1) Such person reccives a direction to release from the levying officer.
Such release shall be issued by the levying officer in any of the following
cases:

.._?,



{a) Upon receipl of o writion Givestios from the Judgreent vreditor.

(L) Upon receipt of an arder of the court in whick the action is perding,
or & certified copy of suel urder, distharging v recaliing the exeeution or
releasing the property., This subdivision shall apply only if no appeal is per-
fected and undertaking executed and filed as provided in Section 917.2 or a
certificate to that effect has been issued by the clerk of the court.

fe) In all other cases provided by law.

(2} Such person has withheld the full amount specified in the writ of
execution from the judgment debtor’s earnings. .

(3) The judgment debtor's employment is lerminated by a resignation
ar dismissal at any time after service of the execution and he 13 not rein-
stated or reemployed within 9¢ days afier such termination.

(4) A period of 90 days has passed since the time such person was
served with the writ of execution.

(b)y At any time after a levy on his earnings the judgment debter may
proceed to ciaim a full exemption of his earnings in accordance with the
proviatons of Sections 690.6 and 690.50. The exemplion so claimeéd shall ex-
tend to any wages withheld pursuant to the levy of execution whether of not
withheld after the claim of exemption is filed.

{¢) Subject to the provisiona of Section £30.50, the sheriff, vonstable or
marshal who serves the writ of execution and receives the amounts withheld
from the judgment debtor’s earnings, shall account for and pay to the per-
son entitled thereto, all sums collected under the writ, less his lawful fees
and expenses at least once every 30 days, and make return on collection

thereof to the court. .
[Not continued. See Chapter 11 {commenc-

ing with Section 711.010).)

633, .

CThe- execution may be made returnable, at any time not less than 10 nor
more than 60 days after its receipt by the officer to whom it is directed, or,
if the execution is upon the earnings of the judgment debtor, upon the termi-
nation of the levy of execution aa provided in Section 682.3, to the court in
which the judgment is entered. When the execution is returned, the clerk
must attach it to the judgment roll, or the judge must make the proper entry

in the docket. [§ 704.260. See also Chapter 11 {ccmmenc-
ing with Section 711.010).]

I an execution is returned unsatisfied, another may be afterward issued
within the time specified in this cede. {§ 704.110 ()]



If property either personal or real be levied upon under such writ of exe-
cution but the sale thereunder be postpored bevond or not held within the
return date after it i3 received by the officer to whom it was delivered.
and which has been returned to the rlark of the court in which the judg-
ment is entered, upon request of the person in whose favor the writ runs
the court may direct the clerk to redeliver said execution to the officer to
whom it was directed in order to permit the officer to make &n alias return
of the proceedings of the sale or Iew' thereon as in the case of an original

return of execution. 7 [§ Tok.260(b)]

684, .

{When the judgment is for moncy, or the possession of real or personal
property, the same may be enforeed by a writ of execution; “whén the
judgment requires the sale of property, the sume may be enforced by a
writ reciting such jndgment, or the material parts thereof, and directing
the proper officer to execute the judegment, by making the sal¢ and apply-
ing the proceeds in conformity therewith; [§ ?01-110(3}]

l when the judgment requires
the performance of any other act than as above designated, & certified copy
of the judgment may be served upon the party against whom the same ia
rendered, or upon the person or officer required thereby or by law to obey
the same, and obedience thereto may be enforeed by the court,

[§ 701.110(b)]

684.1.

Ghjmriff. constable or marshal shall enforee a judgment for
the possession of personal property in the manner prescribed by Sec-
tion 517 or as otherwise prescribed by law; provided that when
the exceution requires the delivery of possession of property used
as a dwelling, such as a house irailer, mobilehome, or boat, then
the sheriff, constable or marshal shail, if the property be occcupied *
place a keeper in charge of the property, at plaintiff's expense, for at
least two (2) days, and at the expiration of said period shall remove
its occupants and deliver possession to the plaintiff, [§ 703.110 ]



685

d cases the judgment may be enforeed or carried into oxecu-
tion after the lazpse of T4 years from the date of its entry, by Icave
of the court, upon maotion, and after due nolice to the judgment debtor
accompanied by an affidavit or affidavils seiting forth the reasons
for failure to proceed in complitnce with the provisions of Section
681 of this code. The failure to set forth such reasens as shall, in
the discretion of the court, be sufficient, shall be ground for ithe de-

nial of the motion. . [§ 701.120{c)]

{ This section does not fimil the jurisdiction of
the court lo ordor issuanee of such writ prior to the lapse of said
10-yvear period in cases where the party in whose Tavor judgment is
givarris not entitied to a writ under Section 681 of this code,”

~ Judgment in all cases may also be enforced or carried into execu-
tion after the lapse of 10 years from the date of ifs entry, by judg-
ment for that purpose founded upon supplemental _proceeaings; but
nothing in this section shall be construed to revive a judgment for the
recovery of money which shall have been barred by limitation at the
time of the passage of this act. [Not continued. ]

. 686. -

(WHEN EXECUTION MAY ISSUE AGAINST THE PROPERTY OF A PARTY
AFTER HIS DEATH. Nofwithstanding the death of a party after the
judgment, execution thereon may be issued, or it may be enforced, as
follows:

1. In case of the death of the judgment creditor, upon the
application of his executor or administrator, or successor in interest;

[§ 701.1%01

2. In case of the death of the judgment debtor, if the judgment
be for the recovery of real or personal property, or the enforcement
of a lien thereon. [§ 701.150]



687. .

—
(Where the execution is against the property of the judgment
debtor, it may be issued tn the sheriff, or any constable, or m al

of any county in the Stata, Is 7ok 150fa)]

Y

] Where it requires the delivery of real
or personal property, it rmust be issued to the sheriff, or a consta-
ble, or marshal of the county where the property, or sume part there-

of, is situated. [§ 704.150(b)}

] - If the judgment directs or authorizes the issuing of
any process requiring the saie, or the delivery of possession of, or
otherwise affecting specific real property, which is then, or subse-
quently becomes, a part of a county other than that in which such
judgment was entered, such process may be issued to, and executed
by, the sheriff, or any constable, or marshal of such other county, as

to the property situate therein. I§ 701;_150&}]

Executions may be issued to different counties,

[§ 704.150(d))

688,

(ﬂ;;:is, chattels, moneys or other property, both real and personal, or
eny interest therein, of the judgment debtor, not exempt by law, except as
pr.ovided for in Section 690.8, and ali property and rights of property
seized and held under attachment in the action, are liable to execution.

[§ 705.010]

.

Shares and interests in any corporaiion or company, and debts and credits,
and all other property, both real and personal, or any intereat in either real
or persenal property, and all other property not capable of manual delivery,
may be levied upon or released from levy in like manner as like property
may be attached or released from attachment, except that a copy of the
complaint in the action from which the writ issued need not secompany the

writ; (5 704.2407

— [/ -



] provided, that no cause of aclion nor judgment as such, nor license
isgued by this state te engage in any business, profession, or activity shall be

8

uhject to levy or sule on execution.

[§ 705.020{a), (b)]

{

Gold dust must be returned by the of-

——
ficer as so much money collected at its current value, without expesing the
same to sale, )

[Rot continped.]

"Until & levy, the property is not affected by the execution;

"{§ 704.230)

but no levy shall bind any property for a longer period than one year from

* the date of the issuance of the execulion, [s '?’0&.2?0(&) ]

\

except a levy on the interests or

claims of heirs, devisees, or legatees in or to assets of deceased persons re-
maining in the hands of executors or administrators, thereof prior to dis-

tribution and payment,. [§ 7ok 270(1)}}

e

{

However, an alias execution may be issued on said

judgment and levied on any property not exempt from execution.

[Fot continued. See 704.110(v),
70L.260(D) . } 8 )

688.1,

(a) Except as provided for in subdivision (b}, upon motion of a judg-
ment creditor of any party in an action or special proceeding made in the
court in which the action or proceeding is pending upon writien notice to all

" parties, the court or judge thercof may, in his discretion, order that the

judgment creditor be granted a lien upon the cause of action, and upon
any judgment subsequently procured in suchk action or proceeding, and, dur-
ing the pendency of such aclion, may permit such judgment creditor to in-

tervene therein, [§ 702.170(a)]

~/Z -



Such judgment creditor shall have a ltien to the extent of
his judgment upon all moneys recovered by his judgment debtor in such ac-
tion or progecding and no compromise, scttlement or satisfaction shall be
entered into by or on behalf of such debtor without the cunsent of such
Judgment creditor, unless his lien is sconer satisfied or discharged.

[§ 702.170(b)]

| ‘ The
eleric or judge of the court shall enderse upon the judgment recovered in
such action or proceeding a statement of the existence of the lien, the date of -
the entry of the order creating the Jien, and the place where enlered, and any
abstract izsued cpon the judgment shall contain, in addilion to the matters
set forth in Section 674 of the Code of Civil Procedure, a statement of the
lien in favor of such judgment creditor. . s 702. 1?0(,0”

-

{b) Nothing in this section shall be construed to permit an assignee by
operation of law of a party to a personal injury action to acquire any interest
in or lien rights upon any moneys recovered by such party for general dam-

ages. [Not continued.}

689.

If tangible or intangible personal property levied on, whether or
not it be in the actual possession of the levying officer, is claimed by
a third person as his property by a written claim verified by his cath
or that of Jis agent, selting out the reasonable value thereof, his title
and right to the possession thereof and delivered, together with a
eopy thereof, to the officer making the levy, [§ 709.210)

[ * . such officer must release
the property and the levy unless the plaintiff, or the person in whose
favor the writ runs, within five days

[§5 709.230, 709.270(a)]

R after written demand by such
officer, made by registered or certified mail within {ive days after
heing sepved with such verified claim, s 709.220(3.)]

._13%



1 gives such officer an under-
taking E\ccuted by at least two good and suflicient surcties, in a
sUm equal to double the value of the property Jevied upon.

[§§ 709.230, 709. 2?@(&)}

Suen undertaking shall be made in {avor of and shall indeminify
such third person against loss, Jiability, damages, costs and counsel
Tees, by veasor of such levy or such scizing, taking, eollecting, with-
hotding, or sale of sueh property by such officer:

S I8 709.270(4)

e provided, howoever,
that where the property Ivied upon is required by law to be reg-
istered or recorded in the name of the owner and it appears that at
the time of the levy the defendant or judgment debtor was the reg-
istered or record owner of such property and the plaintiff, or the
person in whose {avor the writ runs, caused the levy to be made and
maintained in rood [aith, and in reliance upon such registered or ree-
ord ownership, {here shall be no liability thercunder to the third
person by the plaintiff, or the person in whose favor the writ runs,
. . . .
or his surcties, or the levying officer. s 709.270(b) ]

Exceptions to the sufficiency of the surcheq and their justifi-
cation may be had and taken in the same manner as upon an under-
taking on attachment. If they, or others in their place, fail to justify
at the time and place appointed, such officer must release the prop-
erty and the levy; provided, however, that if no exception is taken
within five days. after notice of receipt of the undertaking, the third
person shall be deemed to have walved any and all objections to
the sufficiency of the sureties.

I objection be made to such undertdhm by such third person,
on the ground that the amount thereof is not qumcmnt, or if for any
reason it becomes necessary to ascertain the value of the property in-
volved, the property involved may be appraised by one or more dis-
interested persons, appointed for that purpose by the court in which
the action is pending or from which the writ issued, or by a judge
thereof, or the court or judge may direct a hearing to determine the.
value of such property.

If, upon such appraisal or hearing, the court or judge finds that
the undertaking given is not sufficient, an order shall be made fixing
the amount of such undertaking, and within five days thereafter an
underiaking in the amount so fixed may be given in the same form
and matmer and with the same effect as the original.

[§ 709.130]



The officer making the lovy may demand and exact the undet-
taking herein provided for notwithstanding any defect, informality
or insufficiency of the verified claim delivered to him.

[§ 709.220(1b)] '

1 Such offieer
shall not be lisble for damages to any such third person for the levy
upon, or the colleetion, taking, keeping or sale of such property if no
claim is delivered as herein provided, nor, in any evenit, shall such
officer be liable for the levy upon, er the holding, release or other dis-
position of such property in accerdance with the provisions of this

section. _ . {§ 709.120]

If such undertaking be given, the levy shall continue and such
officer shall retain any property in his possession for the purpeses of

the levy under the writ; [§ 709.250{a)]

| provided, however, that if an undertaking be
given under the provisions of Section 710b of this code, such proper-
ty and the levy shall be released. ' 1§ 709.540]

Whenever a verified third party claim is delivered to the officer
as herein provided, upun levy of exceution or attachment (whether
any undertaking hereinabove moentioned be given or not), the plain-
tiff, or the person in whose favor the writ runs, the third party claim-
ant, or any one or more joint third party ciaimants, shall be en-
titled to a hearing in the court in which the action is pending or from
which the writ issued for the purpese of determining title to the prop-
erty in question. Such hearing must be pranted by the sald court
upon petition therefor, which must be filed within 15 days after the
delivery of the third party claim to the officer.

f§ 709.310{(a)]

L
' . Such hearin t
be had within 20 days from the filing of such petition, unlegsmcou:sl-

tinued as herein provided.
[§ 709.310(b) )

o
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L - ™ Ten days notice of such hearing must
be given to the officer, lo the plaintiff or the person in whose favor
the writ runs, and to the third party claimant, or their attorneys,
which notice must specify that the hearing is for the purpose of de-
termining title to the property in question; provided, that no such
notice need to be given to the piu'ty filing the petition,

[§ 709.320]

| The court
may continue the hearing beyond the said 20-day period, but good
cause must be shown for any such continuance.

[§ 709.310(v) ]

{ Whenever the peti-
tion fr::rr such hearing is filed by the third party claimant; or by any
one or more joint third party claimants, neither such petition nor
proceedings pursuant thereto may be dismissed without consent of
the plaintiff or the person in whose favor the writ runs.

(§ 709.330(b)]

] _ The court
may order the sale of any perishable property held by such officer
and direct the disposition of the proceeds of such sale. The court
may, by order, stay execution sale, or forbid a transfer.or.other dis-
position of the property involved, until the proceedings for the de-
termination of such title can be commenced and prosecuted to termi-
nation, and may require, as a condition of such order, such bond as

the court may deem niecessary. (§ 709.3%0(a)]

[ Such orders may be medified er va-
cated by the judge granting the same, or by the court in which the
procecding is pending, at any time prior to the termination of such
proceedings, upon such terms as may be just. [§ 709_31@(1,)]

{ At the hearing had
for the purpose of determining title, the third party claimant shal]
have the burden of the proof. s 700 330(c) ]

.a/fé—*



™ ' The third party claim delivered to
the officer shall be filed by him with the court and shall constitute
the pleading of such third party claimant, subject to the power of
the court to permit an amendment in the interest of justice, and it
shall be deemed controverted by the plamtlff or other person in whose

favor the writ runs. [§ 709.330(a)]

L Nothing herein contained sha]l be construed -
to depmve anybody of the right to a jury trial in any case where, by
the Constitution, such right is given, but a jury trial shall be waived
in any such casp irr like manner as in the trial of an action,

[§ 709.350]

No findings shall be required in any proceedings under this section.

[§.709.370]

| At
the conclusion of the hearing the court shall give judgment deter-
mining the title to the property in question, which shall be canclusive
as to the right of the plaintiff, or other persen in whose favor the writ
runs, to have said property levied upon, taken, or held, by the officer
and to subject said property to payment or other satisfaction of his
judgment. In such judgment the court may make all proper orders
for the disposition of such property or the proceeds thereof.

[§ 709.3601

L If the

property or levy shall have been released by the officer for want of
an undertaking, and final judgment shall go for the plaintiff or other
person in whose favor the writ runs, the officer shall retake or levy
upon the property on such writ if the writ is still in his hands, or if
the writ shall have been returned, another wirit may be issued on
‘which the officer may take or otherwise levy upon such property.

{§ 709.390)

An appeal lies from any judgment determining title under this section,
such appeal to be taken in the manner provided for appeals from
the court in which such p1~oceeding ig had. [§ 709.380 ]



58%a.

@ai property in pessession of the buyer under an executory
agreement of sale and property on which there is a chattel mortgage
may be taken under attachment or execution issucd at the suit of a
ereditor of the buyer or mortgagor, netwithstanding any provision In
the agreement or mortgage for default ov forfeiture in case of levy
or change of possession. . -

[Fot continusd. See Com. Code § 9311.]

- GBYb. .

,--.-f——"’-)

{( 1) Where the property levied upon is a vehicle or a vessel required to be
registered with the Department of Motor Vehicles, the officer shall forth-
with determine from such department the name and address of the legal
owner of the vehicle or vessel and shall notify any such legal owner who is
not niso the registered owner of such vehicle or vessel of the levy by reg-
istered mail or certified mail or personal service.

[S§ 188.350(c), 704.280]

{(2) A seller or mortgagee may file with the officer levying on personal
property a verified written claim, together with. a capy thereof, contain-
ing a detailed atatement of the sales contract or mortgage and the total
amount of sums due or to accrue to him under the contract or morigage,
above setoffs, with interest to date of tender, and also stating therein his
address within this state for the purpose of permitting service by mail upen
him of any notice in connection with said claim,

[§ 709.210]

| The officer making the
levy may demand and exact the payment or underiaking herein provided for,
notwithstanding any defect, informality or insufficiency of the verified

claim delivered to him. [§ 709.220(b}]

{3) Within five deys after being served with such verified claim the
officer levying on such property must make demand by registered mail or
certified mail on the plaintiff or his attorney for the amount of the claimed
debt and intervst due to date of tender or the delivery to the officer of an
undertaking and statement as hereinafter provided, which demand shall
include the copy of such claim. [§ 709.220{&) ]
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(4) Within five days after receipt by the plaintiff or his attorney of such
officer’s demand the plaintiff shall depesit with the officer the amount of
such debi and interest or deliver the undertaking and statement hereinafter
provided, or the levying officer must release the property.

[§ 709.230]

{6) Within five days aftor receipt by him of such deposit the officer must
pay or tender same to the seller or mortgagee ;. provided, that should such de-
posit be made by check the officer shall be allowed a reasonable time for

check to c‘]ear. [§ 709.240{a))

1

{6) If the tender is accepted, all right, tit]e,' and interest of the seller
or mortgagee in the property levied upon shall pass to the party to the ac-

tion making the payment. [§ 709.240(b}]

~ (7) If the tender is refused, the amount thereof shall be deposited with
the county treasurer, payable to the order of the seller or mortgagese.

[§ 709.240(c)]

{8) Until such payment or deposit coverirg auch claim is made, or the
undertaking- and statement herein provided delivered to the officer, the

property cannot be sold under the levy; [§ 709. 250(&)]

L _ but when made (and also in case
the seller or mortgagee fails to render his claim within 30 days after the
perscnal service upan him of a written demsnd therefor, which service must
be attested by the certificate of the serving officer, filed before the sale with
the papers of the action wherein the attachment or execution was issued}, °

[§ 709.410(a)]

then the officer must retain the property, and, in the case of an execution
gell it in the manner provided by law, free of all Hens or claims of the seller

or mortgagee, (4§ 709.250(a), 709.420(b)]

—~(7-



‘ _ Suck written demand of the fevving officer may be served
by him, or for him by any sheriff, marshal, or constable whose office is
cloger to the place of service, and whose fees and mileage sha’l be paid out
of the prepaid fees in the possession of the levving officer. '

{§ 709.420]

(9) When an uttachment or execulion creditor wresents to the officer,
within the time allowed from the officer’s demand, a verified statement that
the sales contract or morigape is void or invalid for .the reasons specified
therein, and delivers to the officer 2 good and aufficient undertaking in
double the amount of the :ndebtedness claimed by the seller or mortgages
or double the value of the persona! properiy as the officer may determine and
require, the offiver shall retain the properly and in ease of ab execytion sell
it in the manner provided Ly law, free of all lieas or claims of the seller or

mortgagee. [§ 709.250(a) ]

The undertaking shall be made to the seller or mortgagee and shall in-
demnify him for the tzking of the property againat loss, liability, damages,

costs and counsel fecs, - [s 709_270( &) ]
{ Exceptions to the sufficiency of the surelies and
their justification may be had and taken in the same manner as upon an
undertaking .on attachment. [§ 709.130]

If sueh undertaking be given, such officer shall not be liable for dam-
ages to any such claimant for the taking, heeping, or sale of such prop-
erly in aecordance with the provisions of this code. [§ 709 120]

) 116) 'Whenewr a verified claim herein is defivered to the officer as here-
in prowded{ upon levy of execution or attachment (whether any under-
takuag hereinabove mentigned be given or not}, the plaintiff, or the per-
§051 in w-hose favor the wrif runs, the elaimant, or any one c;r more such
JOlJ.:]t cilaxmants, shall be entitled to 2 hearing in the court in which the
ac.ti{_m 18 pending or from which the writ issucd for the purpose of deter-
mining the validity of such sales contract ar chattel mortgage,

(§ 709.310(a)]



J : : Such
hearing may be had and taken, and stay of execution or ot!'xer order mad_e
in the same manner as on third party claims under Section 689 of this

- code. {§§ 709.310-709.350, 709.370-709.380]

[~ At the conclusion of the hearing the court shall give judgment de- ,
" termining the validity of the claim under the sales contract or chat?el'
" mortgage which shal! be conclusive between the claimant and the plal_n-

tiff, or other person in whose favor the writ runs: (8 709.360]
L The court in which
the action is pending, or which issued such writ, shall have orfginal juris-
diction in all proceedings under t!lis section. [§ 799.310 (b)]

If the property shall have been refeased by the officer for want of an
undertaking or payment, and final judgment shall go for the plaintiff or
other person in whose favor the wieit runs, the officer shall retake the
property on such writ, if the writ shall atill be in his hands, or if the
writ shall have been returned, another writ may be issued on which the

officer may take such property. f§ 709.390]

689¢.

(When the property thus taken is scld under process the officer
must apply the proceeds of the sale as foliows:

1. 'To the repayment of the sum paid to the seiler or the mort-
ragee, or deposited to his order, witht interest from the date of such
payment or deposit.

2. The balance, if any, in like manner as the proceeds of sales
under exectution are applied in other cases. [§ ?06,]_14,0}

_2/,__



6894d.. o
{H‘::L{.s 2l wWhich o warrani or nobee of levy 18 issued by the State of Cali-
fornia, or a department or agency thereof, pursuant to Section 1755 or 1785
of the Unemployment Lnsurunee Code, or Section 6776, Tds1, 500L, 10111,
18906, 261981, 30341 or 32364 of the Revenue and Taxation Code, for the
coflection of tax liakilily owed {0 said stabe, a departrent or ageney thereof,
“a hearing, for the purpsse of delermining title to Lhe property in question
as provided in Section v59 of this code, may be held by the superior court
of the county, or city and counfy, in which the property levied upon is lo-

cated, | Is 709. 1407

689.5.

@:m'cr, under Section 689 or G83b of this rode a claim has
been filed as to property levied on and the plaintiff has failed to fur-
nish or maintain a sufficient undertaking to authorize the levying
officer to continue to hold the property and such oflicer is unable to
find the defendant to deliver the property, the levying officers shall
notify the defendant inwriting at his last known address, and if within
ten (10) days thereaficr the levying officer is unable to locate the
defendant he must return the property to the party filing the third

party elaim, [§ 709.260)

§90,

{a) Except as otherwise specifically provided, the property mentioned in
Sections 690.1 to 690.29, inclusive, is exempt frem execution or attachment,
when claim for exemption is made to the same by the judgment debtor or
defendant as hereinafier in Section §90.50 provided.

{b) Whenever it is specifically provided in Sections §90.1 to 630.29, in-
clusive, that the filing of a claim of exemption is not required, the property
so mentioned in each such section shall not be subject to levy of attach-
ment or execution in any manner. [§ 705.210]

{c) As used in Sections 630.1 to 690.29, inclusive, “debtor” means debter,
claimant, defendant, cross-defendant, or judgment debtor.
fNot continued.}

(d} As used in Sections 630.1 to 690.29, inclusive, “creditor'” means the
plaintiff or the person in whose favoer the writ runs.

[Not continued. ]
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690.1..

(Necessary household furnishings and appliances and wearing apparel,
ordinarily and reasonably necessary to, and personally used by, the deblor
and his resident family, Incluging, but not limited to, oue piano; one radio
and one television receiver; provisions and fuel actually provided for the
debtor and his resident family"s use, sufficient for three months; one

shotgun and one rifle. - [§ 705.620 ]
I * Works of art shall not be exempt unless of or by
the dehbtor and his resident family. . , {§ ’?’05.260}

690.2.

Gne/motar vehicle with 4 value not exceeding five hundred dollars ($500),
over and above ali liens and encumhrances on such motor vehicle, provided
that the value of such motar vehicle, as set forth in established used car

model, shall not exceed one thousand dollars ($1,000). [§ 705 _21,,0{3) ]

In the event of execution sale, the proceeds of the sale must be applied
in the following order of priority: first, to the seller or the mortgagee pur-
suant to subdivision (1) of Section 689¢; second, to the exemption claimant
to the amount of the motor vehicle exemption; ang third the balance, if any,
in accard with aubdivision (2) of Section 689c. [§ 706-13+0]

L . — Further, the monay paid to
the claimant shall be entitled, for a period of three months thereafter, to the
same protection againat legal process which the law gives to the motor ve-

hicle exemptiun, [§ 705.240(p)]

....9\3__-
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690.3.

One housetrailer or mobilehome in which the debtor, or the family of
such debtor, actually resides, of a vaiue naot exceeding [fleen thousand
dollars ($15,000) over and above all Hens und encumbrances on that house-
trailer or mobilehome, provided neither <uch debtor nor the spouse of such
debior has an existing homestead af provided by Title 5 (commencing with
Section 1237; of Part 4 of Division 2 of the Civil Code. _ X

‘ [§ 705.250(a)]

§§ 6.4_.)

Gort:he maximum aggregate actual cash value of two thousand five hun-
dred dollars ($2,500), over and above all liens and encumbrances of such
items at the time of any levy of attachment or execuetion thereon, any com-
bination of the following: loels, implements, instruments, uniforms, fur-
nishings, books, equipment, one commercial fishing boat and net, one com-
mercial motor vehicle reasonabiy necessary to and actuaily used in a com-
mercial activity, and other personal property ordinarily and reasonably
nccessary to, and personally owned and used by, the debtor exclusively in
the exercise of the trade, calling, or profession by which he earns his live-

likood, [§ 705.630]
690.5. ,
CAll prosthetic and orthopedie appliances personally used by the debtor.

[§ 705.270]

-690.6. 5
$(a) Except as provided in Section 11489 of the Welfare and Institutions
Code, [Not continued. ]

: all of the earnings of the debior reccived for his personal services
shall be exempt from levy of attachment without filing a claim for exemp~
tion as provided in Section 690.50. [ L87 020]



{b} One-half or such greater portion as is allowed by statute of the
United States, of the esrnings of the deblor reesived for his personal sery-
icea rendered at any time within 30 days next preceding the date of a with-
holding by the employer under Section 632.3, shall be exempt from execution

. without filing a claim for exemption as provided in Section 690.50.

_ (c} All earnings of the debtor received for his personal services rendered
at any time within 30 days next préceding the date of a withholding by the
employer under Section 682.3, if necessary for the use of the debtor’s family
residing in this state and supported in whole or in part by the debtor, unless
the debts are:

" (1) Incurred by the debior, his ‘Mfe or his family for the commeon
neeessaries of lfe.

(2} Incurred for personal services rendered by any employee or former
employee of the dehtor,

{d} The court shall determine the priority and division of payment
among all of the creditors of a debtor who have levied an execution upen
nonexempt earnings upon such basis as ig just and equitable. |

{e) Any creditor, upon motion, shall be entitled ‘o a hearing in the court
in which the action i3 pending or from which the writ issucd for the pur-
pose of determining the priority and division of payment among all the

~ creditors of the debtor who have levied an execution upon nonexempt earn-

ings purauant to this section,
[See Chapter 11 (commencing with Seetion
711.010). See also § 705.220.]

§20.7. .

{{a) To the maximum aggregale value of one thousand dollars (31,000},
any combination of the following: savings deposits in, shares or other
mccounts in, or shares of stock of, any state or federal savings and loan
association; [§ 705.230]

"savings deposits” shall include “investment certifieates” and
“withdrawable shares” as defined in Section 5061 and 5067 of the Financial

Code, respectively. [Not continued, ]

tb) Such exemption set forth in subdivision (&) shall be a maximum
of one thousand dollars ($1,000) per person, whether the character of the
property be separvate or community. [§ 705.230]

~AS—



690.8,

(For a periott of six months from the date of reeeiph, the compensation
received from a public entity which acquires for a public use s dwelling aciual-
iv owned and gecupied by the debtor; and the proceeds recaived from & pub-
lic entity pursuant te Chapier 16 (commencing with Sectien 7260}, Divisi_on
7, Title 1 of the Uoverntment Cod% or Article 4.5 {commencing with
Section 1703, Chaptor i, Divisien 1 of the Streets and Highways Code for
displacement from a2 dwelling.  Such compensation and proceeds shail be
exempt in the amount, over and above all liens and endumbrances, provided

by Section 1260 of the Civil Code, [§ 705.4101

690.5, . -
CFor a period of six months from the date of receipt, the proceeds received
from a public entity pursuant to Chapter 16 (commencing with Section
72600, Invision 7, Title 1 of the Government Code for displacement from a

dwelling. [§ 705.410]

690.9 , . ——r

‘Iia} A moenevs, benefis, privileses, ar immunilies, ageruing or in ahy
manner growing ouf of any life inseranec, if the annual proemiums paid dn
not exceed Tive hundred dollars (85600, or if they cxeeed that sum a like
exemption shall exist which shall bear the same proportion lo the moneys,
benefits, priviieges, ard Immunitics so acciuing or growing out of such
insurance that suck five hundrud dollars {8500} bears {o the whole annual

premium paid. [§ 705.430(a)]

{b) In addition to the foregoing, ail moneys, benefits, or privileges be-
longing to or inuring to the benefit of the insured’s spouse or minor chil-
dren growing out of life insurance purchased with annual premiums not
exceeding five hundred dollars (§5001, ar if such annual premiums exceed-
ed that sum, a like exemption shall exist in favar of such persons which
._shall bear the same proportion to the moneys, benefity, or privileges grow-
m;r Iout of sluch insurance that five hundred doliars ;$500) bears fo the
whole anhu i i .

al premiums paid. [5 ?05-430{0)]



- 60610,
fﬁxcept as provided in Sections 18203.5, 16203.6, and 10203.8 of the In-

sr:u'ance Code, & policy of group life insurance, or the proceeas thereoi,
either before or after payment, paid to the insured emplovee or the bene-

ficiary.
iciary I8 705.1‘1‘0}

650.11,

(]lmjmieys, benefits, privileges, or immunities, accruing or in any man-
ner growing out of any diszbility or health insurance, if the annual.pre-
miums do not exceed five hundred doflars {8560}, and if they exceed that sum
& like exemption shall exist which shall bear the same proporiion to the
moneys, benefits, privileges, and immunities o aceruing or growing out of
such insurance that such five hundred dollars ($500) bears to the whole,

[§ 705.420]

890.12.

m;regated benefit funds of a holder of a certificate of exemption
isdued pursuant to Section 10497 of the Insurance Code against the hold-
er of a certificate of exemption, except that such funds shall not be exempt
from process jssued to enforce a claim of benefit.

P , [§ 705.530]

650.13.

(&Irineys belonging to a fraterpal orpranization not exceeding the sum
of five hundred dollars {$500;, and which moneys are used exclusively in
the payment of sick or uremployment benefits to bona fide members of

smch fraternal organizations, [§ 705.510]

690.14, _ o
CMone_v or other aid paid or rendered by any fratternal henefit society
an defined in Sectjon 108990 of the Insurance Code, either before or after

payment. [§ 705. 520]

AT~



690.15.

mmm for workmen's compensation or compengation awarded, &d-
judged, or paid, excepi &s provided in the Labor Code. Such elaim or
award, prior to actual payment, shall be exempt without filing a cleim of

exemption as provided in Section 850.50. ‘ I§ 705.480]

$90.16. .

@‘Mi)butions by workers, pavable Lo the Unemploy-munt 'Coﬁipgnsation
Disability Fund, and by employers, payable (o the Unemployment Fund are
exempt without filing a claim of exemption as provided in Section 6390.50.

(§ 705.500(a) ]

690.17

CAll material not exceeding one thousand dollars in value, pur-
chased in good faith for use in the construction, alteration or repair
of any buiiding, mining claim or other improvement as-fong-as in good
faith the same is about to be applied to the construction, alteration or
repair of such building, mining claim or other improvement,

[Hot continued. But see § 705.630.]

698,175,

{State unemployment compensation henefits or extended duration benefils
or federal-state extended benefits or unemployment compensation disability
benefits, incentive payments provided by Division 2 {(commencing with
Section 5000} of the Unemployment Imsurance Code, and payments to an
individual under a plan or aystem costablished by an employer which makes
provision for his employees generally, or for a class or group of his em-
ployees, for the purpose of supplementing unemployment compensation
benefits. Such henefits or payments, prior to actual payment, shall be ex-
empt without filing a claim of exemption, as provided in Seetion 690.50.

[§ 705.490]

_2p-



§ 69018,

{a) All money raceived by any person, a resident of the state, as a pen-
sion, or as an annuily or relivement oy dizability or dealh or other benefit,
or a8 a return of contributions and interest thereon, from the United States
government, or from the state, ov wny county, city, or city and county, or
other political subdivision of the state, or any public trust, or public cor-
poration, or-from the governing body of any of them, or from any- public
board or boards, or from any retirement, disability; or annuity system es-
tablished by any of them pursuant to statute, whether the same shall be in
the actual possession of such pensioner or beneficiary, or deposited by him.

[§ 705.450{b}]

(L) All money held, controlled, or in process of distribution by the state,
or a city, city and county, county, or other political subdivision of the
state, or any public trust or public corporation, or the governing body of
any of them, or by any public board or boards, derived from the eontribu-
tions by the state or such city, county, city and county, or other political
subdivision, or such publie trust, public corparation, governing body, or
publie board or boarda, or by any officer or employec thereof, for retire-
ment or pension purposes or the payment of disability, death, or other
benefits, or the payment of benefits payable to, or the reimbursement of
benefits paid to, employees thereof under the provisions of the Unemploy-
ment Insurance Code, and all rights and benefits accrued or accruing to
any person under any system established pursuant to statute by the state,
city, eity and county, county, or other political subdivision of the state, or
any public trust or public corperation for retirament, annui'ty, or pension
purposes or payment of disability or death benefits, - -

[§§ 705.450(a), %65.500(b)]

P and all vacation credits
accurmulated by a state employee pursuant to the provisions of Section 18050
of the Government Code, or any other public cmployee pursuant to any law
for the accumulation of vacation credits applicable to such employee.

{§ 705.3001

L : Such

moneys, benefits, and credit: shall be exempt without filing a claim of

exemption as provided in Section 690.50. [§ 705 14-50( }1
_ . a




-

{oy ALl money beld, contoaliod, o1 1 process oo listribwdtion oy any pri-
vate retirement plan, ineluding, but nol limited to, union retirement plans,
or any profib-sharing plan designnd and used for refirement purposes, or
the payment of benefits as an annuity, pension, retirement aliowznce, dis-
ability payment or death benefit from such retirement nr profit-sharing
plans, and &l eontributions and interesl thercon returned to any member
of any such retiremei or prafil-gharing plan, are exempt from execution,
attachment, or garnishment in any bankruptey proceeding. This subdivi-
<ion shall not apply io any moneys held in any retiremont program estab-
lished pursuant to the federul "Selt-Emploved Individuals Tax Retirement
Act of 1962" (P.L, &7 782, 76 Xiat. 8093, nor Lo anv moneys received in
nny manner by persens from oany such retirement program so established.

[See §§ 705.460, 705.4703

- 650.19. .

CAll aid given under a public assistanee program to a debtor or for his
benefit. However, as against the claim of the county, the real and personal
property of a debtor who has reeeived support from public moneys shall
he exempt only to the extent provided by and in accordance with the pro-
visions of Section 17409 of the Welfare and Institutions Code. Such aid,
prior to payment, shall be exempt without filing a claim of exemption, as
provided in Section 690.50. t§ ?05.1*00}

640.20.
CTo the extent provided for in Section 32508 of the Health and Safety
~ Tode, property, of any nature, given to endew an endowment hospital.

[§ 705.3h40]

650,21,

‘r

he funds of any person confined in any prison or facility under the
jurisdiction of the Depariment of Corrections or the Youth Authority or
confined in any county or city jail. road camp, industrial farm, or other
lucal correctional [acilily, held in trust for him, or Lo his credit, in an in-
mate’s trust account or similur aceount by the state, county, or city, or
any agency thereof, uot Lo exceed the sum of forty dollars ($46), shall be
exempt from attachment or execution without filing a claim for exemption

as provided in Section 690,50,
{§ 705.390]
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690.22,
" CAlL vourthouses, jails, fire companics, public offices, and publie buildings,
lots, grounds, and porsoral property, including automotive and truck eguip-
ment, fixtures, furniture, books, papers, and appurtenances belonging to
the jail, fire company. and public offices belonging and appertaining to
any county of this state; and all cometeries, public squares, parks, and
places, public buildings, town halls, and buildings for the use of fire de-
partments and military organizations, and the lots and grounds thereto
belonging and appertaining, owned or held by any town or incorporated
city, or dedicated by such town or city io heaith, ornament, or public use,
or for the use of any fire or military company organized under the laws

of this state. [§ 705.3801

.

690.24.

CAll lots of land, not exceeding one-quarter of an acre in size, owned,
used, or occupied by any person, or by any person in joint tenancy or ten-
aney in common with any other persen or persons, in any graveyard, ceme-
tery. or other place for the sole purpose of burying the dead, together
with the railing or fencing enclosing the same, and all gravestones, tomb-
stones, monuments, and other appropriate improvements thereon erected,
are exempt from levy and forced sale by virtue of any writ, order, judg-
ment, or decree, or by any legal process whatever. fp s

. ¥ ¥ legal p [§ ?05.290{3)]

L _ : i In cases of religious

or benevolent associations or corporations, the amount of land so exempt

may extend to net exceeding five acres. [5 705 290( c) 1
*

Not more than sne lot owned, used, or occupied by any such person or
by any person in jeint tenancy or tenancy in common with any other per-
Son or persens or such association or corporation in any one cemetery,
graveyard or other place is exempted by this section. [§ 705 290(&)]

This gection docs not apply to land held by any PErson Or pPersons, as-
sociation, or corperation for the purpose of sale or disposition as burial

lots or otherwise, [§ 705.290{d)]
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No property dedicated as a cemetery by a cemefery authority ghall be
subject to execution or attachment because of debis due from an individual

owner of an interment plot. r§ 705 290( f}]

All money payable or to become payable as the purchase priee or on
account of the porchase price of unused cemetery lands, or lands from
which all remaing have been removed, is not subject to attachment or
execution if used for the purpose enumerated in Section 7925 of the Health

and Safety Code. f§ 705.290(=)1

£90.25. .

CAll pews in churches and meetinghouses, used for religions purposes,
owned and claimed by any person, or held, in accordance with the rules
and regulations of such churches shall be exempt without filing a claim of

exemption as provided in Section §%0.50. _ [§ 705.2801
690.26,
CThe property of the Reclamation Board and the Sacramento and San
Joagquin Drainage District. [§ 705.380]
690.27,

m&l property of a housing authority, as defined in Part 2 (com-
mencing with Section 34200) of Division 24 of the Health and Safety Code.

[§§ 705.020(e), 705.380]
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690,28,

Any property granled to a trustee for educational purposes, pursuant to
Section 31051 of the Education Code, if the action vader which the cxecu-
tiony or attachment is issued, or the proceeding under which the sale is
ordered, is not commenced within two years of the filing for record of the
granl. No property shall be subject to execution or forced szle under any
judgment obtained fu any proceeding instituted within two years, if
there is other property of the grantor subject to exccution or forced sale

sufficient to satisfy the judgment. [§ 705.350]

1 Nothing in this section shall be con-

strued to affert mechanics’ or laborers' liens, [§ 705. ]_50]
.- G929

CAll property of a redevelopment agency, inciuding funds, owned or held
by it for the purpoeses of Chapter 2 (commencing with Section 33100) of
Part 1 of Division 24 of the Health and Safety Code. [§ 705.380}

£90.50,

GJ_If)the property  mentwned in Sections 690.F to 890.29, inclasive,
shall be levied upen under writ of altachment or execution, the defend-
and or judgment debtor therein referred to as “the debtor’™, in order to
avail himself ol his exempting rights as 1o soch property, shall within 10
days from the date such property was levied upan deliver to the levyving
officer an affidavit of himself or his apent, together with a enpy thereof,
afleging that the property levied upon. identifying it, isx exempt, spucilf_\'-
ing the scctionr or soefions of thizs code on which he relies for his c¢laim
to exemption, awd all facts necessary to support his claim, and also stat-
ing therein his adiliess within this state Tor the puepese of permittinge
service by mail upun bhim of the counteraflidavit and any notice of the

motivn herein provided, (s 705.030(a)]
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L PV R TI PERIRTRTE4
Lo, b dare pepaa by Ies b

{ P eind prestn o) Lhis se
upen cunsists of the carnings of a judgment debtor, each date that earnings
wre withhek! from the judement ebioy sball b deenseg o Lo the date such
arhilsrs were levied upon. A judprient debtor shadl have the vight o file a
soparate clatm of exempiion cech Time that o wiihbclding of earnings oc-
curs, provided, that if a prior claim of =xemption hus been adjudicated under
the sami levy, thad ench eparste chem F cxemption theveafter be 2 anported
by g statement dider onth afleging tac changed circemstanves which suppord
the new claim of exemption. If a cleim of exemplion be allowed, the judg-
ment eredifor shall have the reght, at oy time davings the effeetive parind uf
the laim of exempiion, to move the vonrtl for consideralion of the claim pre-
viously wranted on the grounds of o matersd chanpe of circimstanees affect-
ing Whe debtor’s vxemption righis 17 the judpment credizoc dees make such
i motion, he must suppert his molion by a statement aoder vath alleging the
changed circamstanees which support fis moten Tor consideratiion.

- [See Chapter 1l (commencing with Section
711..010),1

ihy Forthwith upon recerving the affidavit of exemption, the levving
of ficer «hall serve upon the plaintiff or the person o whase favor Lhe
writ rans (herein referred to as “the creditor”), either jwrsonally or by
mail, a copy of the affidavit of exemption, together with a writing, signed
by the levying officer, stating that the claim te exemption has been re-
ceived and that the of ficor will release the property untess he receives from -
the creditor a vounteraffidavit within five days after service of such writ-

ing. {§ 705.030({b} 1

(e} If the creditor desired to contest the claim to exemption, he shall,
within such period of five days, file with the levving officer a counter-
affidavit alleging that the property s nnt exempt within the meaning of
the section or sections of this code relied upon, or if the claim fo cxemp-
tion be based on Sections 690.2, 690.3, (004, G006, alloging that the value
of the property claimed te be exempi is in excess of the value stated in
the applicable section or sections, topsther with proof of service of a copy
of sach counteraffidavit upon the debtor, (s ?05_030((:)}

_(d] If no such counteralfidavit, with suc
with the levving officer within the tme all
with release the progarty,

h proof of service, is so filed
owed, the officer shall forth-

[(§ 705.030(a)]
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fe) If such counteraffidavit, with such proof of service, i1s so filed,
either the vreditor or the debtor shall be cotitied to 2 hearing in the court
in which the action ig pending or from which the writ 1ssaed for the pur-

poge of detormining the claim 1o cxemption,
[§ 705.030(e)]

L the priavity or division of pay-
ment beiween one or more creditors from nonexempt earnings under the
provisions of Section 6890.6

{5ee Chapter 11 Sccmmencing with Secs
tion 711.010}.

{ or the value of the property elaimed to bhe ex-
cmpt.  Such hearing shall be granted by the cour! upeon motion of either
purty made within five duys after the counteraffidavit is filed with the
levying officer, and such hearing must be had within 15 davs from the date
of the making of such motion unless ventinued by the court for good cause.
The party making the motion for hearing shall give not less than five days'
notice in writing of such hearing te the levying officer and to the other
party, and specify fherein that ihe Learing is for the purpose of deter-
mining the ¢laim 1o exemption. The notice may be uf motion or of hearing
and upon the filing of the netice with the clerk of court, the motion Is

deemed made, [§ 705.030(=)1

(f) If neither party makes such motion within the time allowed, or if the
levying officer shall not hatc heen served with a copy of the notice of
hearing within 10 days after the Tiling of the counteraffidavit, the levying
officer shall forthwitn reiease the property to the debtor.

[§ 705.030({f)]

fg} At any time while the proceedings are pending, upon motion of
either parly or upon its ewn motion, the court may (1) order the sale of
any perishable property held by such officer and direct dispesition of the
proceeds of such sale, and (2) make such other orders as may be proper
under the particular circumstances of the case. Any orders so made may
be modified or vacated by the ecowrt or judge granting the same, or by
the court in which the proceedings are pending, at any time during the
rendency of the proceedings, upon such terms as may be just.

[§ 705.080]



th) The levying officer in all cases shall retain physical possession
of the property levied upon if it is eapuble of physical possession, or in tIf:e
case of properly not capable of physical possession, the levy shall remain
in ful} force and effect, pending the final determination of the claim to
exemption, However, no sale under execution shall be had prior to such
final detormination unless an order of the court hearing the claim for

exemption shall so provide. : [§ 705.070)

111 At such hearing, the party cluiming lhe exemption shall have the

purden of prouf. [§ 705.060(b)]

! The affidavits and counteraffidavits shali be filed by the
levying officer with the court and shall constitute the pleadings, subject
to the power of the court to permit an amendment in the interests of jus-
Eliee. The affidavit of exemption shall be deemed controverted by the
vounteraffidavit and both shall be received in evidence.

[§ 705,060{a)]

L Nothing herein
shall be conatrned to deprive anyone of the right to a jury trigl in any
case where, by lhe Constitution, such right is given, but a jury trial may
be waived in any such case in like manner as in the trial of an action.

" 1§ 705.170]

No findingg shall be reguired in a proceeding under thiz section. When
the hearing iy before the cvourt sitting without a jury, and no evidence
other than the affidavit and ecounteraffidavit is offercd, the court, if
satisfied that sufficient facts are shown thcreby, may make its determina.
tion therean, Otherwise it shall order the hearing continued for the pro-
duetion of other evidence, oral or decumentary, or the filing of other af-
fidavits and counteraffidavits. At the conclusion of the hearing, the court
shall give judgment determining whelher the claim to exemption shall be
wllowed or not, in whole or in part, {§ 705.090)

L and may give judgment determining the
priority or division of payment between one or more creditora from non-
cxempt carnings under the provisions of Section B50.6,

(See Chapter 11 (ccmmencing with Sec-
tion 711.010}.]
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which judgment
shall be delerminative us to the right of the ereditor to have the property
tiker and held by the officer ar to wubject the property 1o pavment or
other satisfaction of his judgment. In such judgment the court shall make
“ali proper vrders for the disposihion of <ach preperty or the proceeds there-

of.
f§ 705.090]

(11 A copy of any judgment enterved in the rial courl ¢hall be forthwith
fransmitted by the clerk in 1he vving offieer in order Lo permit zuch
of ficer to elther release the property silached or to rentinue o hold it to
sed it in accordance with the provisions of the writ previously delivered
te kv SQueh of Pieer, unless an appeal from the judgment is waived, or
ihe ijudpmect has otherwise hecome final, shall continue to held such
nroperty under attachment or execution, vonlinuing the saje of any prop-
erly held under exccution uatil such judgment becomes final.

{§ 705.100(a)]

1 However,
if a claim to exemption under Seciion 6906 is allowed by such judgment,
the debtor shall be entitled .to a rolease of the carnings so exempied at
the expiration of three days, unless utherwise ordered by the court, or un-
less the levying officer shail have been served with a vopy of & notice of

appeal from the judgment. : “{§ 705.100{u)]

(k) When any documents reguired hereunder are served by mail, the
provisions of this code relaling to serviee by mail shall be applicable there-
to. [Rot continued.]

(fy Whenever fhe time aliowed fur an avt to be done hercunder is -ex-
tended by the court, written notice thereof shall be given promptly to the
opposing party, unless such notice be walved, and 1o the levying officer.

[Not continued.]

() An appeal lies from any judgment under this scetion. Such ap-
peal to be taken in the manney provided for appeals in the court in which

the proeeeding is had. (5 705.1201
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654.51.

“In cases in which a warrant or notice of levy is issued by the State of Cali-
fornia, or a department or agency thereof, pursuant to Section 1755 or 17856
of the Unempioyment Insurance Code, or Section 6776, T881, 9061, 10111,
18906, 26191, 30341, or 32365 of the Reverue and Taxation Code, for the col-
lection of tax Mability cwed to the state, x department or agency thereof,
the tax debtor sbhall be entitled te the exemptions provided in Sections 690.1
to 690.29, inclusive, znd &ll the provisions of Section 690.50 shall be appli-
cable to the assertion and determination thereof. The syperior court of the
county, or city and county, in which the properiy Jevied upon iz located shall
have jurisdietion to hear and determine the validity of the claim of exemp-
tion or the value of the property claimed exempt, whether or not the value
of the property determines the righi to exemption, io like manner as if the
property were levied upon by writ of execution issued by such court.

[§ 705.160]

§90.52,

{No article, however, or species-c-f property, mentioned in Sections 690.1
to 690.29, inclasive, of this code iz exempt from execution issued upon a
judgment recovered for its price, or upon a judgment of foreclosure of a

mortgage or other lien thereon. _ o [§ 705.150]

691.

The officer to whom the writ is directed, must execute the writ
against the property of the judgment dentor, by levving on a suffi-
ciént amount -of property, if there be sufficient; [§ 704 ,210]

L - collecting or selling
the things in action, and selling the other property,
[8¢ 702.110, 702.120=T02.140]
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[ ) T — and paying 1o the

plaintiff or his attorney so much of the proceeds as will satisfy the

judgment.  Any excess in the proceeds over the judgment and acera-

ing costs must be sefurned to the judgment debtor. unloss othorwise
i vy the judgment or order > cotirt.

direeted by the judgment or order of the court rs 706.140)

L When there is more
property of the judoment debtor than is sufficient te satisfy the
judgment and acerving costs within the view of such oflicor, he must
levy only on such part of the property as the jufgmeni debtor may in-
dicate, if the propovty indicated be amply suflicient to satisfly the

judgment and costs. [Rot continued. ]

692,

(Bg

efore the sale of property on execution, notice thereof must be given as

follows : [§ 706.010(a)}

1. In case of perishable property: by posting written notice of the
time and place of sale in three public places in the ¢ity where the prop-
crty is to be sold, if the property is to be sold in a city, or, if not, then in
three public places in the judicial district in which the property is fo be
sold, for such time as may be reasonable, considering the character and

condition of the property. [§ 706.010(b})

2. In case of other personai property: by posting a similar notice in
three public places in the eity where the property is to be sold, if the
property is to be sold in a city, or, if not, then in three public places in the
judicial district in which the property is to be sold, for not less than 10
days and also, not less than 10 days prior to the sale, by maiiing a4 notice
of the timoe and place of the sale to the judgment debtor at his business
or residence address last known to the judgment ereditor or his attorney
or delivering such notice to the judgment debtor. It shall be the duty of
the party delivering an execution to an officer for levy to furnish the
information required by such levying officer to comply with the provi-

sions of this subdivision, [§ 706.010(c))



3. Incase of real property or a leasehold estate therein: by posting a sim-
ilar notice particularly describing the property at least 20 days before the
date of sale, in one public place in the cily where the property ia to be soild,
if the property is to be sold in a city, or, if net, then in one public place in
the judicial district in whkich the property is to be sold and publishing a
copy thereof once a week for the same perind, in some newspaper of gener-
al circulation published in the ¢ity in which the property or the real prop-
erty in which such a leaschold estate was demised or some part thereof is
situated, if any part thereef is situated in 2 city, if not, then in some news-
paper of general circulation published in the judicial district in which the
property or some part thereof is situated, or, in case no newspaper of gen-
eral cireulation is published in the city or judicial district, as the case may
be, in mome newspaper of general circulation published in the county in
which the preperiy or some part thereof is situated and at least 20 days
before the date of sale by mailing by certified mail a notice of the time and
place of sale to the judgmen® debtor at his business or residence address last
known to the judgment creditor or his uttorney or delivering such notice lo
the judgment debtor. H shall be the duty of the party delivering an execu-
tion to an officer for levy to furnish the information required by the levy-
ing officer to comply with the provisions of this subdivision. Where real
property is to be sold under execution upon 2 judgment a copy of said notice
shall be posted in some conspicuous place on the property to be sold, at least
20 days before date of sale, and where a leaschold estate in real property
is to be sold under execution upon a judgment a copy of said notice shall he
poated in some conspicuouy place on the real property in which such a lease-
hold estate was demised, at least 20 days before date of sale.

[§ 706.010(4)]

) In addition |
te particularly describing the property, the notice shall describe the property
by giving its street address, if any, or other common desighation, if any;
but, if a legal deseription of the property is given, the validity of the notice
shall not be affected by the fuct that the street address or other common
desighation reeited is erroncous oF that the street address or other common

designation is omitted. [§ 706.010{a)]

o . The term newspaper of general eirculation s used
hemm. i3 as defined in Article 1 (commencing with Section 6000} of Chapter
1, Division 7, Title 1 of the Government Code, The term “judgment debior”
does not include a trustor op miortgagor. [§ 706 UIO(d)]

4. When the judgment under which the property is to be sold is made
pu;l;able in a specified kind of money or ¢urrency, the several notices re-
q!.nred by this section must state the kind of money or currency in which
bids may be made at such sale, which must be the seme as that specified

in the judgment. [Hot conti a }
inued.
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692a.

. (any case in which a judgment has been eatered as provided in
Section G668 of the Code of Civi' Procedure, any person may file with
the clerk a written request that he be given notice by mailing of any
sale under any execution issued upon said judgment. In any such re-
quest such person shall specify the tite of the court, case and number
of the action in which such judgment was rendered and the date of
entry thercof and shall give the address to which he desires such no-
tice of execulion sale 1o bhe mailed, Whenever a writ of execution is
thercafter issued upon such judgment, it shall be the duty of the clerk
to note upon such writ the fact that notice by mailing has or has not
been vequested. I a potice by mailing of any sale under any execution
has been requested, the clerk shall also note upen such writ the name
and address of such person as set forth in such request. It shall be the
duty of any officer condueting a sale under any writ of execution upon
which appears such notation to mail a copy of the notice of time and
place of sale to such person at the address noted upon the writ. The
copy of the notice shall be mailed at the time notice is posted pursuant
to Section 692 of the Code of Civil Procedure. [§ 70.140]

693.

An officer selling without the notice prescribed by the last sec-
tion forfeits one hundred dolars (§100) to the aggrieved pa‘rty, in ad-
dition to his actual damages; [§ 706.020 (a) 1

13 and a person wilfully taking down or de-
facing the notice posted, if done before the sale or the satisfaction of
Jjudgment (if the judgment be satisfied before saleY. forfeits five hun-

dred dollars ($500). {§ 706.020(b)]




694.

All sales of property under execution must be held in the county wherle said
property or some part thereof is sttuated, and must be mi-xde at BUCEI.GH, to
the highest bidder, between the hours of @ in the morning and 5 in the

afterncon. : [§ 706.030{a)]

{ After sufficient property has been sold to satisfy the execution,
no more can be sold. ' [§ 706.030(e)}

1 Keither the officer holding the execution nor his

deputy can become a purchaser or be interested in any purchase, ai such

sule, (s 706 . 0601

[ When the sale is under exccution and is of personal property, capable
of manual delivery, it must be within view of those who attend the gale, and

[§ 706.030{b)]

-

be sold in such parcels as are likely to bring the highest priee; and when
the sale is under execution and is of real property, consisting of several
known lots or parcels, they must be 3old separately; 5 706 030(0)]

| or when a portion of
said real property is claimed by a third person, and he reguires it to be
sold separately, such portion can be thus sold. The judgment debtor, if
present at the sale, may also direct the order in which property, real or per-
sonal, shall be sold, when such properiy consists of several known lots or
parcels, or of articles which can be sold to advantage separately and the
sheriff must follow such direction. s '?06.030(d)]

Whenever 2 request in writing sigued by the debtor and ereditor for &
postpenement of the sale to an agreed date und heur, is given to the officer
conducting the sale under execution, such officer ahall thereupon by publie
deelarvalion postponc the sale to the day and hour so fixed in such request to
be held at the place orviginally fixed by the officer for the sale.

[§ 706.080{a)]

-
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) . . . In case of
postponements, notice of each thereof must he given by public declaration
oy the officer at the time and placy tast approinted for the sale, No other
notice of postponed sale need be given.

o [§ 706.080{b))

- 695,

Il a parchaser refuse to pay the amount bid by him for’ pfop‘
erty struck off to him at a sale under execution, the officer may again
sell the property at any time to the highest bidder,

1§ 706.070(a}))

L and if any loss be
ocrcasioned thereby, the officer may recover the amount of such loss,
with costs, from the bidder se refusing, in gny Court of competent

jurisdietion. [§ 706.070(b))

696.

(W—ijx a purchaser refuses to pay, the officer may, in his discre-
tion, thereafter reject any subsequent bid of such person.

[§ 706.080]

697.,

CTHESE TWO SECTIONS NOT TO MAKE OFFICER LIABLE, ETC. The two
preceding sections must not be construed to make the officer liable for
any more than the amount bid by the second or subsequent purchaser,
and the amount collected from the purchaser refusing to pay.

[§ 706.090)

W



698.

.»(PE;;JNAL PROPERTY CAPABLE OF MANUAL DELIVERY, HOW -Df-
LIVERED TO PURCHASER. When the purchaser of any personal property
capable’ of manual delivery pays the purchase nioney, the officer
making the sale must deliver to the purchaser the property, and, if
desired, execute and deliver fo him 2 certificate of the sale.

[§ 709.100(=))

f Such
certificate conveys to the purchaser all the right which the debtor
had in such properiy on the day the exccution or attachment was

levied. [§ 706.100(b)]

699.

PERSONAL PROPERTY NOT CAPABLE OF MANUAL DELIVERY, HOW SOLD
AND DELIVERED, When the purchaser of any personal property not
capable of manual delivery pays the purchase money, the officer mak-
ing the sale must execute and deliver to the purchaser.a cértificate of

sale. [§ 706.120(a))

[ Such certificate conveys to the purchaser all the right which
the debtor had in such property on the day the execution or attach-
ment was Jevied. {§ 706.110{b}?

o



700,
G.TD:JH a sale of real property, the nurchaser is substituted to and
acquires all the right, title, interasi, and cliaim of the judgment debter
thereto on the date of the levy of the execulion theveon, where such
judgment is not a lier upon such praperty; if the judgmeni is a lien
upon the real property the purchaser is substituled to and acquires
all the right, title, interest, and claim of the judgment debtor on or at
any time afier the day such judgment became a jien on such property;
and in case property, real or pevsonat, hias been attuched in the action,
the purchaser is substituted to and acquires all the right, title, inter- |
st and claim of the judoment debtor on or at any time after the day
the attachment was levied upon such property. :

. [§ 706.120(b). see alsc §§ 706.100(b),
706.110{b).]

708a.

a)_ Sales of personal property, and of real property, when the estate
therein is less than a leasehold of two years' unexpired term, are absolute.
In all other cases the property is subject to redemption, as provided in this

chapter. [§ 706.210{(e)}

{ The officer must give to the purchager a certificate of sale, and
file a duplicate thereof forrecord in the office of the county recorder of the

county, [§ 706.120(a)]

{_—_— which certificate must state the date of the judgment under which
the sale was made and the names of the parties thereto, and contain:

1. A particular description of the real property sold;
2. The price bid for each distinet lot or parcet;

3. The whole price paid; .
4. If the property is subject to redemption, the certificate must so de-
clare,
[§ 706.130(a), (b)]

: and if the redemption can be effected only in a particular kind of money
or currency, that fact myst be stated. . [Not continued.?
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FANRY

by If the property is suliject ta redemption the officer shall inform the
Judgment debtor, by certifind mail ar personal service, of his rifﬁt of re-
demption. Failure to give such notice within one week after the sale shall
n?ake the officer liable to the judpment debtor for actual damages, in ldd:
tion to a penalty of onc hundred doliars ¢ $106). o

[§ 706.210(v))

701.

CREAL PROPERTY SO SOLD, BY WIIOM IT MAY BE REDEEMED. Property
sold subject 1o redemption, as provided in the last section, or any part
sold separately, may be redeerned in the manner hereinalter provided,
by the following persons, or thelr suceessors in interest: '

1. The judgment debfor, or his successor in interest, in the whole
or any part of the property;

2. A creditor having a lien by judgment or mortgage on the
property sold, or on some shate or part thereof, subsequent to that on
which the property was sold, The persons mentioned in the second
subdivision of this section are, in this Chapter, termed redemptioners.

{§ 706.220(e)]

702. -

The judgment debtor, or redemplioner, may redeemn the property
“from the purchaser any time within 12 months after the sale on pay-
ing the purchaser the amount of his purchase, with two-thirds of 1
percent per month ithereon in addition, up {o the time of redemption,
together with the amount of any assessment or taxes, and any reason-
able sum for fire insurance, maintenance, upkeep, or repair of the im-
provements upon the property, and any sum paid on a prior cbligation
secured by the property to the extent such payment was necessary for
the protection of his interest, which the purchaser may have paid
thereon after purchase, and interest on such amounts, and if the pur-
chaser be also a creditor, having a prior lien to that of the redemption- *
or, other than the judgment under which said purchase was made, the
amount of such len with interest.

[§§ 706.250(a)(redemptioner} 706.270(a)
Judgment dehtorg]

Yl



| e e oo e, T ety reSampiioner,
or tenant in possession, refuse the right of eniry to the purchaser, his
agent or contractor, such purchascr may relition the court, out of
which execution or order authomzing the sale, was issued. in the same
manner as herealter provided for detormining the amount due to the
puichaser in the event of a disagreemient, and the court may issue an
arder authozizing purchaser, his »sont or cantracicr, during reasonable
hours, to repair and maintain the premises. :

(§ 706.290{c)]

In the event there shall be a disagresmert vetween the purchaser
and redernptioner as to whether any sum demanded by the purchazer is
a proper charge to be added to the amount required for redemption, the
proposed redemptioner shall thereupon pay tc the clerk of ithe court
out of which execution, or order authorizing the sale, was issued the
amount necessary for redemption, less the amount in dispute, and shall
at the same time file with said clerk a petition in writing setting forth
specifically the item or items demanded to which he objects, together
with his reason for such objections, and asking that such amount be
determined by the court; said clerk shalil thereupon fix a day, not less
than 5 nor more than 10 days from the date of such filing, for the hear-
ing of said objections; a copy of said petition, together with a notice of
hearing giving the time and place thereof, shall be served by the person
seeking redemption, or his attorney, upon the purchaser not less than
two days hefore the day of hearing; upon the day fixed the court in
which the order of sale or execution was originally issued shall deter-
mine, by order duly entered in the minutes of said court, the amount re-
guired for redemption, either upon affidavit or evidence satisfactory
to the court; and when the amount has been so determimed, in the
event the amount theretofore depesited with the clerk shall be suffi-
cient the same shall be forthwith paid to the purchaser upon his execu-
tion of a proper certificate of redemption; in the event an additional
amount to that theretofore paid to the clerk is requisite, the redemp-
tioner shall forthwith pav such additional amount to the clerk who
shall then pay the whole amount necessary to the purchaser upon his
execution of a proper certificate of redemption: the certificate of re-
demption so issued may be deposited with the clerk for delivery to the
redemptioner, or given to the redemptioner at the time of payment.

16§ 706.250(b){redempiicner), 706.270{c)
{ judgment debtor)] -
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703.

If properts be se redecmed by & redemptioner, another redemp-
tioner may, within 60 days after the [ast redemplion, again redeem it
from the last redemplioner on paying the sum paid on such last re-
demption, with 2 pereent thereon in addition, and the amount of any
assessment or taxes, and any reasonabde sum for fire insurance, main-
tonance, upkecp, or repzir of any improvements upon the property, and
any sum paid on a prior obligajion sccured by tie propeety to the ex-
tent such payment was necessary for the protecfion of his interest,
which the last redemptioner may have paid thereon after the redemp-
tion by him, with interest on such amounts, and, in addition, the
amount of any liens lhield by such redempticner prior to his own, with
interest; hut the judgmernd under which the proporty was seld need not

be so pald as a lien, [§ 706.260(a}]

| In the cvent there shall be a dispute or disagree-
ment as to whether any sum demanded by the last redemptioner is a
proper charge 1o be added to the amount reguired to be paid by the
subsequent redemptioner, the amount to be paid shall be delermined
in a like manner as provided in Section 702 for the determination of
such amount in the event of disagreement between the original re-

demptioner and purchaser, [§ 706 260(5) ]

The properiy may be again, and as often as a_redemptioner is so
disposed, redeemoed {rom any previous redemptioner within 60 days
after the last redemption, on paying the sum paid on the past previous
redemption, with 2 poreent thereon in addition, and the amounts of
any assessments or faxes, and any reasonable sum for fire insurance,
maintenance, upkeep, or repair of any improvements upon the prop-
erty, and any sum paid on a pricr cbligation secured by the property to
the extent such payment was necessary for the proteclion of his in-
tercst, which the last previous redemptioner paid after the redemption
by him, with interest thereon, and the amount of any liens, other than
the _judgment under which the property was sold, held by the last re-
demptioner previous te his own with interest.  In the event there shall
be a dispute or disagreciment as to whether any sum demanded by the
last redemptioner to De added to the amount required to be paid by
the subsequent redemptioner, the amount {o be paild shall be deter-
mined in a like manner as provided in Section 702 for the dotermina-
tion of such amount in the event of disagreement hotween the original
redemptioner and purchaser. {§ 706.260( c)]

Written notice of redemption must be given to the sheriff and a
duplicate recorded with the recorder of the county,

[§ 706.280{v)]

-._17[3._,



i and if any taxes or
assesements are paid by the redemptioner, or T any sum for fire in-
rurance, maintenance, upkecp, or yepait of any mproverment upon the
property, is paid by the redemptioner, or if any sum iz necessarily paid
by the redemptioner on & prior oblization serurved by thie property, or
if he has or acquires any lien ower fian thst upon which the redemp-
tion was made, notice thereof must in like manner be given o the shee-
iff and recorded with the recorder; and if such notice be not recorded,
the property may be redeemed without payving such tax, assessment,

sum, or lien. {5 706.280(c) ]

If no redemption e made within 12 months after the sale, the
purchaser, or his assignee, is entitled to a convevance; or if so re-
deemed, whenever 60 days have elapsed and no other redemption has
been made, and notice thereof given and the time for redemption has
expired, the last redemptioner, or his assighee, is entitled to a sheriff’s

_deed; but, in all cases, the judgment debtor shall have the entire pe-
riod of 12 months from the date of the sale to redeem the proparty.

[§ 706.300]

If the judgment debtor redeem, he must make the same payments
as are required to effect a redemption by a redemptioner.

15 706 2700

{ If the debtor
redeem, the effect of the sale is terminated, and he is restored to his

estate. : [§ -706.270(2) ]

Upon a redefnption by the dehtor, the person to whom the payment
“is made must execute and deliver to him a certificate of redemption,

[§ 706.280(a})

acknowledged or proved before an officer authorized to take acknowl-
edgements of conveyances of real praperty. Such certificate must be
recorded in the office of the recorder of the county in which the prop-

erty is situated. [§ 706.280{b}]

—49-



704,
J

q{‘ CASES OF REDEMPTION, TO WHOM THE JUDGMENTS ARE TO RE
MaDE. 'The payments mentioned in the Iast two gections may be made
‘to the purchaser or redemptioner, or for him,rto the officer who made

the salé. [§ 706.240{a)]

| When the judgmaent under which the sale has been made is
payable in a specified kind of money or currency, payments must be
made in the same kind of money or currency,

fNot continued. }

and a tender of the money is equivalent tc payment,

[§ 706.240(b)]

705

q&?e(/;emptioner must produce to the officer-or ptfrsoh from whom
he seeks to redeem and serve with his notice to the sheriff making the
sale, or his successor in office; : _

1. A copy of the judgment under which he claims the right to
redeem, certified by ihe clerk of the court, or of the county where the
judgment is entered; or, if he redecm: upon & mortgage or other lien,
a note of the record thereo!f, certified by the recorder;

2. A copy of any assignment necessary to cstablish his claim,
verified by the affidavit of himself, or of a subscribing witness there-
to;

3. An affidavit by himsell or his agent, showing the amount
then actually due on the licn [§ 706.230]

SO —



706

UNTIL THE SNPIRATION OF RELEMPTON TIME, COURT MAY RE-

STRAIN WASTE ON THE PROPERTY. WHAT CONSIDERED WASTE., Until the
expiratior of the time allowed [or redemption, the Court may restrain
the commission of waste on the property, by order granted with or
without notice, on the application: of the parchaser or the judgment
creditor. But il is nod waste {or the porson in posgession of the prop-
erty at the time of sale, or entitled to possession alterwards, during
the period aliowed for redemption. to continue 1o use it in the same
marner in which it was previeusly uscdd; or to use in the ordinary
course of husbandry; or !0 irake the recessary vepairs of buildings
thereon; or to use wood or timber on the property thercfor; or for
the repair of feneces; or for fuel in his family, while he orcupies the

property. r§ 706.290{z), ()]

707.

RENTS AND PROFITS. The purchaser, from the time of the sale
until a redemption, and 1 redemptioner, from the time ‘of his re-
demption until another redemption, is cntitled to receive, from the
tenant in possession, the rents of the property sold, or the value of
the use and occupation therecf,

[§ -706.290(a) ]

| But when any rents or profits have
been received by the judgment creditor or purchaser, o7 his or their
assigns, from the property thus sold preceding such redemption, the
amounts of such rents and profits shall be a credit upon the redemp-
tion money to be paid; and if the redemptioner or judgment debtor,
before the expiration of the time allowed for such redemption, de-
mands in writing of such purchaser or creditar, or his assigns; a writ-
ten and verificd statement of the amounis of such rents and profits
thus received, the period for redemption is extended five days after
such sworn statement is given by such purchaser or his assigns, to
such redemptioner or debtor, I such purchaser or his assizns shall,
for a prriod of one month from and after such demand, fail or refuse
to give such statement, sueh redemptioner or debrtor may bring an
action in any Court of competent jurisdiction, io compel an account-
ing and disclosure of such rents and profits, and until fifteen days
from and after the final determination of such action, the right of
redemption is extended to such redemptioner or debtor,

[§ 706.290(b}; see also § 706.250(b).]
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708.

IR PURCHARER OF LUAL PROUPCETY 00 EVICTEDL §0R LLEYGULARITIES
TN SALE, WHAT BE 3AY RECOVER. ANR FRUM WiHOM,  WIEN JUDGMENT
IO BE REVIVED, DETTTION FO THE PURPOSE, 1I0W AND BY WIHOM MADE,
If the purchaser of roal proreriy sold on ewecution. or his suc-
tessor in interest, he evieted thercirom in consequence of irregulari-
ties in the proceedings concerning the salz, or of the reversal or dis-
charge of the judgrent, he may recover the price paid, with interest,
from the judoimeni ereditor ) s 704, 150{3) ]

] e

If ‘he purchacor of pronerty at Sherifl's
sale, or his stecessor in inferssi, {ad! o recover possession in conse-
quence of irregularity in the peocoodines concerning the sale, or
hecause the property cold was ot subject 10 exeeuiion and sale, the
Court having jurisdiction mmmi must, after notice and on metiion
of such party in interest, or his attorney, revive the origipal judg-
ment in the name of the petitioner, for the amount paid by such pur-
chaser at the sale, with interest thereon rom the time of payment
at the same rate that the origina? indgment bore; and the judzment
so revived has the same foree and effect as would an original judg-
ment of the date of the revival, and no more, .

[§ 706.150({b}, ()]

709,

ARTY WHO 1108 MORE v, 0N 15 SHAZE MaY COMPEL CONTRIBG-

TION.  When propeity, hamln o an execution ngainst several persons,

sold thereen, and mare than o dude propovtion ol the judgraent s
satisfied out of the proceeds of the sale of the property of ane of them,

or one of them pays. without a saie, more than his proportion, he may
compel contribution I"i’)m the ¢thers; (5 5.180 {a} ]

I{ v an< whon a judement is ogainst
several, and is wpon an chiigation of one of them, as security for
another, and the surely pays the amount, or any part thereof, evither
by saie of his property or before sale, he may eompel repayment from

the prineipal. [§ 702.183{1)]




T In osueh caso, the poarsen se paying o ontributing is
entitled to the benefit of the judgment, to enforee conivibution or
repayment, if, within tes duys alter Bis pevewat, ba 1ile with the
Clorik of the Court where the judgment wis rendered, notice of his
payment and claim te contribution or repovienont! Upon a filing of
such notice, the Clerk must make an entry thereof in the mui‘gin

of the docket.
[§ 702.180{c)]

710.

G_a’}—;r;'enever @ judgment Tor the payment of money is rendered by any
court of this slate against a defendant to whom money is owing and un-
paid by this state or by any county, ¢ily and county, city or municipality,
guasi-municipality, district or pullic corporation. the judgment ereditor
may file a duly authenticated abstract or transeript of such judgment to-
gether with an affidavii <taling the exact amount then due, owing and
unpaid thereon and thui he desires to avail himself of the provisions of
this section in the manner as follows:

f§ 702.150(a) 1

1. 1f such money, wages or salary is owing and unpaid by this state to
such judgment debtor, said judgment creditor -shall file said abstract or
transcript and affidavit with the state departmeni, bowrd; “office nr com-
mission owing such money, wages or salary to said judgment debtor prior
to the time such state department, beard, office or commission presents the
claim of such judgment debtor therefor to the State Controller. Suid state
department, board, office or commission in presenting such claim of such
judgment debtor to szid State Coniroller shall note thereunder the fact of
the filing of such abstraect or transcript and affidavit and state the amouni
unpaid on said judgment as shown by said affidavit and shall also note any
emounts advanced to the judgment deitor By, or which the fudgment debior
owes to, the State of California by reason of advanees for exjenses: or for
any ather parpose,  Thereupon the State Controller, to discharge sach claim
of suck judgment debtor, shall pay into the roart which issued =uch abstract
or transcript by his warrant or check payvable to said comt the whale er such
portion of the amount duce such judgment debtor on such olaim, after de-
dueting from such elaim un smount sufficient to veimburse the stute de-
partment, hoard, office or commission for any amounts advanced to said
judgment debtor or by him ewed to the Stute of Californiu, wund after de-
ducting therefrom an amount egual to vne-half or such greater portion as
is allowed by statute of the United States, of the earnings owing to the
judgment debtor for his personal services to the state rvendered at any
time within 36 days next preceding the filing of such absiract or transcript,
as will satisfy in full or to the greaiest extent the ameunt unpaid on said
judgment and the balance thereof; if any, to the judgment debtor.

[§ 702.150{b)]

S



2. If such money, wages or salary is owing and unpaid to such judg-
ment debtor by any county, city and county, city or municipality, quasi-
municipality, district or public corporation. said judgment creditor shall
file said abatract or transeript and affidavit with the auditer of such county,
city and county, ity or municipality, quasi-municipalily, districl er public
corporation (and in case there be no auditor then with the official whose
duty corresponda to that of auditori. Thereupon said zuditor (or other
official) to discharge such elaim of such judgment debtor shall pay into the
court which issued such abstrael or transeript by his warrant or chech
payable to said court the whole or such portion of the amount due on such
ctaim of sueh judgment debtor, less an amount cqual to onc-half or such
greater portion as is allowed by stalute of the United States, of the earn-
ings of the debtor owing by the county, vity and eounly, cily, municipahity,
quasi-municipality, district or public corporation to the judgment debtor
for his personal services to sueh public body rendered at any time within
30 days next preceding the filing of such abstract or tuanseript, as will sat-
igfy in full or to the greatest sxtent the amount unpaid on said judgment
and the balance thereof, if any, to the judgment debter.

‘1§ 702.150{c) ]

(b} The judgment creditor upon filing such abstract or transcript and
affidavit shall pay a fee of two dollars and fifty cents ($2.50) to the person
or agency with whom the same is filed, : [5 702 150('3)]

(¢} Whenever a court receives ahy money huruuﬁdcr, it shall pay as much
thereof as is not exempt from execulion under this code to the judgment
creditor and Lhe balance thereof, if any, Lo the judgment debtor. The pro-
cedure for determining the claim of exemption shall be governed by the
procedure get forth in Section 690.50 of this code, and the court rendering
the judgment shall be considered the levying officer for the purpose of that

section. - f§ 702.150(e) ]

{d) In the event the moneys vwing tu u judgmuent debtor by any govern-
mental agency mentioned in this section are owing by reason of an award
made in a condemmation procecding hrought by the governmental agepcy,
such governmental agency may pay the amount of the award to the clerk
of the court in whick such condemnation proceeding was iried, and shall fife
thlerewith the abstract or transcript of judgment and the affidavit filed
with it by the judgment creditor. Such payment into court shall constitute
pavment of the condemnation award within the meaning of Section 1251 of
this code. Upon such payment into court and the filing with the county
clerk of such abstract or transcript of judgment and affidavit, the county
clerk shall notify by mail, threugh their attorneys, if any, all parties inter-
ested in said award of the time and place at which the court which tried the
condemnation proceeding will determine the cenflicting claims to said award.
At said time and place the court shall make such determination and order
the distribution of the money held by the county clerk in accordance there-

with,
[§ 702.150{f)]
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fe? The judgment creditor may state in the affidavit any fuct or facts
Lgndmg to establish the identity of the judgment debtor. No public, of-
fu.:ur or employee ahult be liable for failure io perform any duty imposed by
this section unless sufficient informuation is furnished by the abstract or
franscript together with the affidavit te enable him in the exercise of rex-
sonable diligence Lo ascertain such identity therefrom and from the papers
and records on file in the office in which ke works. The word “office”
a3 used herein does not include any branch or subordinate office located i
4 different city. - '
[§ 702.150(g}))

{{) Nothing in this section shall authorize the filing of any abstract or
transeript and affidavit against: (1) any wages, or salary owing to the
Governor, Lieutenani Governor, Secretary of State, Controller, Treasurer,
and Attorney General. or (2) any overpayment of tax, penalty or interest,
or interest allowable with respect to such overpayment, under Part 10 (eom-
meneing with Seetion 17001) or Part 11 (commencine with Section 23001)
of Division 2 of the Revenue and Taxation Code.

ax de, (5 702.150(4) 5

(&) Any fees received by a state apency under this section shall be de-
posited to the eredit of the fund from which payments were, or would be,
made on aceount of @ garnishment under this section. For the purpese of
this paragraph, puyments from the State Pay Rell Revolving Fund shall be
deemed payments made from the fund out of which poneys to meet such
payments were transferred to said revolving fund. {§ 702.150(i) ]

!

(h1 (1Y In the event the moneys owing to a judgment debtor by any
governmental agencey mentioned In this section are for wages or salary, the
judgment creditor shall mail under a separate cover at the time of filing
the affidavit with the governmental agency, in an covelope marked "Per-
sonal and Confidential”, a copy of the affidavit and a Notice to Judgment
Debtor as provided in paragraph (2} of this subdivision, addressed to the
Judgment debtor al hid place of employment. .

{2y The Notice to Judgment Debtor shalf be in 10-point bold typw. and
in substantially the following form:

You may be entitled to file & claim exempting your salary or wages from
execution. You may seek the advice of any attorney or may, within 10
days from the date your salary or wages were levied upon, deliver an affi-
davit to the court rendering the judgment to exempt such salary or wages,
as provided in Section 690.50 of the Code of Civil Prou‘edure.

[§ 702.150(j)]

55—



718a.

. In the cvent the judgment debtor named in any transcript of judgment
filed under the provisions of Section 710 of this code, approved March 21,
1903, be a contractor upon any public work, the cost of which is to be paid
out of any public moneys voted, appropriated or otherwise set apart for the
purpose of paying therefor, only so much of the contract price shall he
deem?d owing to the contractor, within the meaning of said sectir;n, a3 may
r‘emam payable to him under the terms of hig contract, upon the complé—
tion thereof, after the sums zeverally due ard to become due to a!lilper‘
30n3 who-perform labor upon such work or who hestow skill or other neces-
Sary services, or furnish materials, appliances, teams or power used or con-
sumed in the performance of such work, have been ascertained and paid.

[§ 702.160{a)]

In ascertaining the sums severally due or to become due the persons whr.
perform labor upon public works or other necessary services, or furnisk
materials, appliances, teams or power used or consumed in the performance
of such work, only such claims shall be considered as are filed agalnst
the moneys due or to become due the judgment debtor in accordance with
thg provisions of Chapter 4 {commencing with Section 3179} of Title 15 of
Part 4 of Division 3 of the Civil Code, [§ 702 lﬁﬂ'(b)}

| : The controler; auditor, or other
public disbursing officer whose duty it is to muke payments under the
provisions of such contract shall not draw his warrant in favor of the court
from the docket of which the transcript was taken until said contract is
completed and the payments above specified are made, and then only for
the excess, if any, of the contract price over the aggregate of the sums so

paid. . \ [§ 702.160{c)]

710b.

(\ﬁ;ripersonal property levied upon under execution to satisfy a
judgment for the payment of money is claimed, in whole or in part,
by a person. corporation, parinership or association, other than the
judgment debtor, such claimant may give an undertaking as herein
provided, which undertaking shall release the personal property in the
undertaking described from the lien and levy of such execution.

[§ 709.510]



710c.

gundertaking, with two suretics, shall be executed by the
person, corporation, partnership or assoclation, claiming in whole or
in part, the property upon which execdtion is levied in double the
estimated value of the properiy claimed by the person, corporation,
parinership or association; provided, In no case need such under-
taking We for a greater sum than double the amount for which the
execution is Jevied: and where the estimated value of the property
so claimed by the person, corporation, partnership or associatron is
less than the sum for which such execution is levied, such estimated
value shall be stated in the undertakineg,  Said undertaking shall be
conditioned that if the property claimed by the person, corporation,
partnership or association is finally adjudged to be the property of the
judgment debtor, said person, corporation, partnership or association
will pay of said judgment upon which cxecution has issued a sum
equal fo the value, as estimated in said undertaking, of said property
claimed by said person, corporation, partnership or association, and
said property claimed shall be described in said undertaking.

[§ 709.520; see alsc § 709.130.)

711.,

ﬁSja-ui undertaking shall be filed in the action in thfrt'nurt in which
said execution issued, and a copy thercof served upon the judgment
creditor or his attorney in sa_id action. Is 709.530)

1Y5.

ﬁen days after the service of the copy of undertaking, the
judgment creditor may object to such undertaking on the ground af
inability of the sureties, or either of them, to pay the sum for which
they become bound in said undertaking, and upon the ground that the
estimated value of property therein is less than the market value of
the property claimed, Such cbjection to the undertaking shail be
made in writing, specifying the ground or grounds of objection, and
if the objection is made to the undertaking that the estimated value
therein is less than the market value of the property claimed. Such
objection shall specify the judgment creditor’s cstimate of the market
value of the property claimed. Such written objection shall be served
upon the person, partnership, corporation or assoclation giving such
undertaking and cldlmmg the properiy thercin described.

{§ 709.130]

I e



712

qen the sureties, or either of them, are objected to, the surety
-or sureties so objected to shall Fustify before the court out of which
stich execution issued, upon ten days' notice of the time when they
will so jusiify being given to the judgment creditor or his attorney.
Upen the hearing and examination into the sufliciency of a surety,
witnesses may be required to attend and evidence may be procured
and introduced in ihe same manner as in trial of civil cases. Upon
such hearing and vxamination, the court shall make its order, in writ-
ing, approving or disapproving the safficiency -of the surety or sute-
ties on such underiaking. in case the court disapproves of the surety
or surcties on any undertaking, a new undertaking rany be filed and
served, and to nny underiaking given under the provisions of this
section the same ohjection to the sureties may be made, and the same
proceedings had as in case of the [irst undertaking iiled and served.

{§ 709.130]

71215,

When objection is made to the undertaking upon the ground that
the estimated value of the property claimed, as stuted in the under-
taking, is less than the markoet value of the property claimed, the
person, corporation, parinership or association. may accept the esti-
mated vahie stated by the judgment creditor in said objection, and a
new undertaking may be at once filed with the judgment creditor's
estimate stated therein as the estimated value, and ne objection shall
thereafter be made upon that ground; if the judgment creditor’s
estimate of the market vaiue is not accepted, the person, corporation,
partnership or association giving the undertaking shall move the
court in which the execution isswed, upon ten days’ notice to the
judgment creditor, to estimate the market value of the property
claimed and described in the undertaking, and upon the hearing of
such motion witnesses may be required to attend and testify, and ovi-
dence he produced in the same manner as in the trial of civil actions.
Upon the hearing of such motion, the court shall estimate the market
value of the property described in the undertaking, and if the esti-
mated value made by the court exceeds the sstimated value as stated
in the undertaking, a new underiaking shall be filed and served, with
the market value defermined by the court stated therein as the esti-

mated value. [§ 709.130]
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713..

(,-/

~The sureties shall justify on the undertaking as reguired by see-
tiont one thousand and fifty-seven of the Code of Civil Procedure.

. : [§ 709.130]

713Y,.,

{The undertaking shall bheenme effective for the purpose herein
specified ten days after service of copy thereof on the judgment credi-
tor, unless obhjection to such undertaking is mpde as herein provided,
and in case objection is made to the undertaking filed and served, then
the undertaking shall become effective for such purposes when an
undertaking is given as herein provided.

[§ 709.130; see also § 709.540.]

CHAPTER 2. PROCEEDINGS SE"I"PLEMENVTAL TO EXECUTION

714,

(Vﬁc)n an execution againsi property of the judgment debtor, or of any
one of several debtors in the same judgment, may properly be jssued,
whether or not such execution has been issued or returned, the judgment
creditor is entitled to an order from a judge of the court, requiring such
judgment debtor to appear and answer concerning his property before such
Judge, or a referee appointed by him, at a time and place specified in the

order. < [§§ 707.110(b), 707.120{a)]

: However, a judgment debtor may not, pursuant to this section, be
required o appear and answer more frequently than every four months.
This section shall not be construed to reatrict the rights granted by Section

715. [§ 707.120{v))

If the judgment debtor ordered to appear pursuant to this section fails
to do 30, and if such order has been served by a sheriff, constable, marshal,
or soime persen specially appointed by the court in the order, the judge
may, pursuant to 4 warrant, have sueh debtor brought before the court to
answer for such failure lo appear.

{§ 707.1601}

—~59.



715.

fter the issuing of an execution against property, and uypon
proof, by aflidavit of a party or otherwise, 1o the satis{aftion of a
judge of the court, that any judgrient debtor has property which he
unjustly refuses 1o apply foward the satisfaction of the judgment,
such judge may, by an order, require the judgment deblor 10 appear,
at a specified time and place, belore such judge or a referec appointed
by him, to answer concerning the same;

[§§ 707.110(v), 707.130{a)]

| _ and such proceedings may
thereupon be had for the appiication of the property of the judgment
debtor toward the satisfaction of the judgment as are provided upon
the return of an execution. (§ 707.150]

&

- 4 Instead of the order reguiring the at-
tendance of the judgment debtor, the judge may, upon affidavit of the
judgment creditor, his agent or attorney, if it appear to him that there
is danger of the debfor absconding, order the sheriff, or a constable,
or marshal to arrest the debtor and bring him before such judge.
Upon being brought before the judge, he may be ordered to enter
into an undertaking, with sufficient sureties, that he will attend from
time 1o time before the judge; or referee, as may be directed during
the pendency of proceedings and until the {inal determination thereof,
and will not in the meantime dispose of any portion of his property
not exemnpt from execution. In default of enilering into such under-
taking he may be committed io prison. [s ?0?.130(b}}

716.,

QAfter the issuing of an execution against property, and before its
return, any peison indebted to the judgment debtor may pay to the
sheriff, constable, or marshal having such execution the amount of
his debt, or so much thereof as may be necessary to satisfy the execu-
tion; and such officer’s receipt is o sufficient discharge for the amount

so paid. [§§ 702.120, 702.130]

YA



717,

dr the issuing or retorn of an cxecution against preperty of the
judgment dcbtor, or of any one of the several debtors in the same judg-
ment, and upon proof by affidavit or otherwisz, te the satisfaction of the
judge, that any person or corpora'ion has property of such judgment debt-
or, or i3 indebted to him in an amount vxceeding fifly dollars ($50), the
judge may, by an order, require such person or corporation, or any officer
or member thereof, to appear at a specified time and place before him, or
% refcree appointed hy him, and answer concerning the same. The spouse
of a judgment debior to the extent provided by Sections 370 and 971 of the
Fvidence Code ma¥y net be reguired to so testify, if there has not heen a
waiver of such provisions in the action giving risc to the judgment,

. [§§ 707.110(b}, 707.140]

If the persen ordered to appear purstant fo this section fails to do so,
and if the order requiring his appearance has been served by s sheriff,
constable, marshal, or some person specially appointed by the court in the
order, the judge may, pursuant to a warrant, have such person brought be-
fore the court to answer for such faifure fo appear. - [§ 707. 160]

e

¢ither a judgment debtor nor a debtor of a judgment debtor
shall be required to attend before a judge or referee outside of the
county in which he resides or in Wwhich he has a place of business
unless the distance is less than 150 miles from his place of residence
or his place of business to the place of trial. [§ 707.170(a)]

No process to require the attendance, pursuant io this chapter,
of a debtor of a judgment debtor, shall be effective unless, at the time
of service of process, the person serving same tenders to such person
mileage fees in the amount of fifteen cents (80.15} per mile necessary
to be traveled, one way, from such person's residence to the court or
other place where attendance is sought. Such mileage fees shall be
an item of costs chargeable to the judgment debtor, and the court
may, pursuant to Section 719, order the application of any property
of the judgment debtor to the satisfaction of such costs,

[§ 707.170(b)]

__,.é) [ -



718.

Witnesses may be required to appear and testify before the judge
or referee, upon any proceeding under this chapler, in the same man-

ner as upon the trial of an Issue. [§§ 707.110{b}, 707.1901

719., :

CThe judge cor referee may order any property of the judgment
debtor, not exempt from execution, in the hands of such deblor, ur
any other person, or due to the judzment debtor, to be applied toward
the satisfaction of the judgment: [§ 707 150( a.)}

o but no such order can be made as
to money or property in the hands of any other person or elaimed to
be due from him to the judgment debtor, if such person claims an
interest in the property adverse to the judgment debtor or denies the

debt. , [§ 707.150(b)]

720.

J

(If it appears that a person or corporation, alleged to have prop-
erty of the judgment debtor, or to be indobted to him, elaims an inter-
est in the property adverse to him, or denics the debt, the judgment
creditor may maintain an action against such person or corporation
for the recovery of such interest o debt: and the judge or referee
may, by order, forbid a transfer or other disposition of such interest
or debt, until an action can be commenced and prosecuted to judgs
ment.  Such order may be modified or vacated by the judee or referee
granting the same, or the court in which the action is brought, at any

“time, upon such terms as may be just. -

[§§ 707.150(b), 708.110]



i21.

(ﬁ‘—;rfy persan, parly, or witness disobey an order of the referce,
properly made, :n the praceedings before him under this chapter,
he may be punished by the ceurt or judge ordering the reference,

for & contempt, {§ 707.110{d) ]

722,

(-—~th any judgment debtar, oy any nerson or corporation or officer or
member of such corporation, does not rexide or have g place of husiness
in the eounty whers the fudgment vall is filed, or where the jedgment is
entered in the slovket in the justice vourt, an order authorized to be made
under any of the provisians of this chapter may be made by any judge of a
court of similur jurisdiction of the county where such judgment debior or
other person resides or has a place of business, or if there be no court of
aimilar jurisdiclion in such county, by a court of higher jurisdiction there-
in,-upon filing with the ¢lerk or judge of said courd an ubstract of the
Judgment, in the form preseribed by Section 674 of this code and upon pre-
senting to the judie of sueh court an affidavit shewing the existence of
the facts required to be shown hereln. At the time of filing such abstract,
there shu.ll be paid to such cherk or Judge, as and lor a filing fer, the sum
of four dollars (84 when filed in a justice court; the sum of six dolars
t36) when filed in a superwor or municipal court. t§ -707. 180]

722.5.

SWhenever 3 warrant may properly be issued pursuant to Section
785 of the Unemployment Insurance Code or Sections 6776, TEB1,
9001, 10111, 18906, 26191, 30341, or 32365 of the Revenue and Taxa-
tion Code to enforce any lien arising under ihe provisions of the
Unemployment Insurance Code or the Revenue and Taxation Code,
the siate ageney authorized to issue the warrant shall be entitled to

all of the remedies available 1o judgment o edltors

(§ 701, léﬂ(a)]

{ Where jurisdic-
tion of any court is required for enforcement of such remedies, juris-
diction is conferred upon the superior court of the State of California
in and for the county where the person against whom enforcement is
sought resides or the property against which enforcement is sought is
situated, or if the person does not reside in this State, in any county

of this State. [§ 70L.160{p)?

~ (3




723. , o

A referee appointed by a judge of the waperior couvt of a co_unty
or city and county having a population of one million inhabitants or
tﬁore,wpursuant ta the provisions of this chapter, r}qllst be an attcrr!ey
duly licensed to praclice law in all the courts of 1kis State at least five
years prior to the date of such appeintment, and said refepee.of the
superior court of such county o city and county of the Stafe shall
have the same powers as the court to grant adjournments, to preserve
- prder, to subpoena witnesses to attend before him and to compe! the

. attendance of witnesses by attachment. | [§ 707.110{c)}

Chapter 3
SALE OF FRANCHISES

724a.

{ For the satisfaction of any judgment against any person, com-
pany, or corporation having any franchise other than the franchise
of being a corporation, such franchise, and all the rights and privileges
thereof, may be levied upon and sold under execution, in the same
.manner, and with the same offect, ag any other property.

724b.,

S e

—

C The purchaser at the sale must receive a certificate of purchase
of the franchise, and be immediately lot into the possession of all
property necessary for the exercise of the powers and the receipt of
the proceeds thoreof, and musi thereaiter conduet the business of sueh
corporation, with all its powers and privileges, and subject to all its
liabilities, until the redemptlion of the same, which redemption may
be had as provided in this code in the case of redemption from sales
of real estate on execution,



24c.

T}dpumhas«er ar his assignee is entitied to recover any penalties
imposed by law and recoveruble Ly the corporation 91 an injury
te the franchisc or property thereof, or for any damages or other
causes, occurring during the time he holds the same, and may use
the name of the corporation for the purpose of any action necessary to
recover the same. A recovery for damages or any penaities thus had
is a bar to any subsegueni action by or on behalf of the corporation

for the same,

"

724d,
The person, company, or corporation whose {ranchise is sold, as
in this chapter provided, in all other respects retains the same powers,
is bound 1o the discharge of the same duties, and is liable to the
same penaliies and forfeitures, as before such sale.

724e. ‘
CThe sale of any franchise under execution must be mac.ie in
the county in which the corporation has its principal place of business,

or in which the property, or some portion 'ghéreo_f is situated.

[Chapter 3 is not 'contin‘ﬁeﬂ; see Note to

Section 706.010.)



APPENDIX TI

CORFORMING CHARGES

Civil Code § 765 [mmendad)

Sec, . Section 65 of Lhe Mivii Ooude i amepded to read:

BT s - : . .
P - Eetates of in-

heritance and for life are calied estates of freehold; estates for years
are chattels real; and estates at wall are chattel interestsbui-are-pot
Hable-as-sualr{o-sule-or-procnbies |

Coment. The provision the. ssiates si will are "nouw liable s such to
sale on execution" is superseded by subdivision {c) of Section 705.020 of the

Code of Clvil Procedure.

Corporations Code § 15025 {amended)

Sec, . Section 1502% of the Corporations Code is amended to read:

- 15025.,

(1) L . A partner i§ co-owner
with his pariners of specific partnership property hoiding as a tenant
in purtnershin,

(2] The incidente of this tenancy are such
that:

fal A poviaer, subject Lo the provisions of thiz chanter and to
any agreemont between the partuers, has an equal right with his
partners 1o possess specifie partherstup property for partnership pur-
poses; but he hus ro right o possess such property for any other
purpose without the consent of his pariners. )

thl A partner’s right in speecific partnership property [z not
assignable excepi in connection with the assignment of rights of all
the parthers in the same property,

'y

wepstip— When parinership property is attached for a partnership
debt the partners, or any of them, ar the ropreseatatives of a deceased
partner, cannot clalm any right under the homestead or exemption
Taws.

—



i1 rreeifie poytoershin

v wethl AT e e
deceaserd was the jast Cinosucn
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T WY eT
TUiving parinor,

any Ut oa part-

aoly wngts oo

partrers. ar
has na richt

nerehip purpose,

Lol A partners riend oo speeife iy g not Sube

jert to dower, curéesy, or alins ancss fo widows, hewrs, ar next of kin,
and s not colomnity aoperts, :

Samment.. The exenptiich Trom attecnment and axccution of & partner's
Tight ic specific partrnersaip properiy, exeepl on Cleims ngainst the partner-

ship, has been superseded by Code of Civil Procedurs S=sction 705.370.

Corporations Code § 23005 [amended;

Sec. . Section 28005 of the Corporaticns Code ia mmended to read:

ZH005.
ﬁ?li'—/i:'ufk'!'|_'|' THETEERREE
ployaer ddeadgenesd or £ bee o
il therevzader, ad atl o
(RS AT e A 2o N

owgoes ar salary of dnoenr
it o b ey o oo b
tepn, <hall e pxeanyd fran

PN Y ad- | FUpY
ettt P H - My

Commant., The exemption fram atteehmert, garnishment, and execution

provided by Section 28005 has besn superseded by Code of Civil Procedure

Section 750.460G. The sxemplior {rom beankruptcy is repagled a3 unnecessary.

e

See Bankruptey Act £ &6, 11 W.S.&, § 2b {LG7C).

Note, This section is from tbe Ratirsment Systems Disclosure Law
{Section 23000 et seg.}.

Bducation Code § 13802 (amended}

Sec. . Section 1350% of the Pducaiion Code iz amended to read:

1 3908.
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Corment. The exewpoion fraw e=zeculion, garnlshmeni, attachment, or any

other process provided by 3

[

cticn 13505 has heen superseded by Code of Civil

Procedure Section 70S.45%3. 3ee Jode Oiv. Proo. § ©G5.140.

Kote. This is from the Sveve Teschers’ feliremen: Law (Seoction 13801

Seq. . SBacltion FUGAT of ihe kducetion Jede iz renealed,

voars from tl i ddw {f iln 11]1r\r: f w record of 1}10 arant, Lw. x.ummt to

forced sale, under execution, or judicial proceedings of any Kind,

againgt the meantor or his privis*s. unless 1he action under which the ox- ALL
eculion is iscued, or the procecdings under which the sale i ordered, ™

has been cammened within two veprs aftor the grant has been tiled for
vecord, No property sholi be subjoeet 1o exeoution op foreed sale undor
any judoment abtained iy proecedings instinfed within twa yoas
if ’{hmc 315 eim r prnw\ iy of ﬂ"u pranres, subject 1o exceation or foveed
s . . - Mh{-(“ FECUR S ORIV EFCT T RIS

Camment . Section 31067 has been superseded by Code of Civil Procedure
Sections 705.150 and 705.350. 1@ reiates i{c privalz grants for educatiocnal

institutions, musevms, =2r% gallieries, ood perks.

Pinancial Code § 15406 {repealed)}

Seg, . Section 19406 of the Pinancisl (ode is repegled,

Tt " . H o . ST v
Faebi e Tt ot getispmfi gt b s ot o e f b et .‘\\ '

members Gl unx i cutiletion on sn f

shures and esvrflentes are cxemnt v el execulion and ALL
procesdivgs supplaneptary ther o the Sinp 07 une IN
thousand fve hndred dollies 150000 The edure ot STRIKEQUT

forth in Section 400G 50 of the Code of U108 Proee Lu re »‘if‘!" hF
fohvw»&—m-ﬁmmw%%ﬂwn ot e b g 3

Comment., Sectien 15406 iz superseded by Secilon 7C5.230 of the Code of

Civil Procedure.



Financial Code § L7410 (amended)
e Pimancial oode iz amended to read:

Sec. < Eec

H e 3 et ] bbby i e ade g b e e fgi B 1 ""“‘*‘“"5‘1" .-A--i-iﬁ‘w
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) i —QQLMMAA&-MW someh g i ek 35 M 228
PYn : ;
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i -~ ! il HIEn+!
SWRAN L B
Lal s i
[ ST B

zueced or Lruet Minds grovided by Section

Comment. “he

e Sictoon 700,310

bl axA.h

L7HL0 is superseded by

Government Code & $359.2 famended)

tion 9359.23 of the

9359.3. ____ T The right
of & person to any Benelit or other right under this chapter and the
mostey in the Legislaiors' RHetivement Fund sre aet-vobleette-exach—
%ﬁmﬂﬂaﬂﬁﬁhﬁﬁﬂ%—r%dQMH@&&J&qﬁ%hﬂﬁm+4%éahﬁ¢ﬂﬁﬂH%%ehﬁﬁ%%

araunassicnable excent as specifically provided in this chapter
: ¥ B

Bec, « Sere Governpent Code is smended fo read:

roishment, atischment, or

Comment., The sxeppiicn {rom zxecutlion,

ser: sunergeded by Code of

o

other process provided by Jeotion 9353,70 bee
Civil Procedurs Zsotion Y00, 450, Die. Proc. § TOS.1LO,

2Ny "ram‘“ (iff"'

Govermmens Codsz §

201 of she Government 2ode 15 amended Lo read:

21201, T — " The right
of a persan to any Penefit or ofnor vichi under 1his pert and the mon-

v in the Retirement Pund ;»-14«4-»«%%%%“%@%4&#&%%
W«WW&@ R D bR el 1 IEsignable ex-
copt as specificaliy provided in this past,

e exemption from exeovtlion,

garnlshezent, atiachment, or

Jomment .
any other process provided by Section 21201 has ween superseded by Code of
Civil Procedure Section 705.450. See also Cole Civ. Proo. § 705.140.

Kote. This ie from the Tubiic Lmployess' Tatirement Law {Section 20000

et seq.).



Geovernment Code

Cede 18 smended to read:

EETVRUAS ¥ i Fod SIS

or (;i:i;'u.a

}.r{)t"iﬁied in s

chaptoer.

Comment. The exemption from execution, garnishment, attachment, or any
provided by Secticn %1452 hnaz been superseded by Code of

pither process
also Cote Civ. Proc. § 705.140. The

Civil Procedure Section 70G3.LSC. Sen

exemption from bankrurtcy o repes.ed ar winecresary. ESee Bankruptey Act

=]

§ 6, 11 G.5.C. § 2% (1970).

Note. This is from ihe County Fuployees® Retiremert Law of 1937 (Sec-

“ion 31450 et seq.].

Govermment Code & 31913 {amenced}

Sec. . Section 31917 of the Governmen. Code o5 anended to read:

31912.
-

That portior of the waies of ans peace affleer Jeducted or to be
deducted mder this e, che right ol o peace officer or oiher per-
son to an a*mu“'v oy parsion, and @ Lis vights in the fund are exempt
from taxation @ﬂd—f-ﬁsﬂaywwﬁwwmw PRI S
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Comment. The exemptich
ction =d by Code of Civil

other process provided by 5



Procadurs Szetaon FLB.AG0,  Ser slio Cute Cive Proe. § 705,150, The exemption

§ 65, 11 u.s.C,

from DT R Dol e
5 24
Bote ¢ Trom Lns L P 5 Levirement Tew {Seciion

31900785 seq. .

Government Coae f‘

ol Ly Do e

w 4

v Code i apapded o read:

P -
Gen. . e

fb.\t}*m E:;

C’i’ he Hitde 152 Taape ity aapail o
taken in the name of the rounty, The tifle e any money which De-
comes due fo any member shall rod pass from the county o county five
profection distyie! o him unti] he s enditled thereto under Lhis chapter.
That porticn of the wae aovomembaer deduceted os 1 be deducted
under this chanier, the cichi of 2 membes or sther persen to an anmaty
ar pension. and a3 ol his rishis inothe famt are exomp? from taxaucn
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Comment. The exempilion fraem execubicn, sarnlishment, atiachment, or any

other process provided by Seclilan 32210 naz been superzeded by Code of Civil

Tiv. froz. § T725.140. The exemption

Procedure Section TOY .4, Some

from baunkruptcy is repealsd ars wpacessepry.  Zes Benkruontey Act § 5, 1L UL5.C.

§ 2k {1970},

Note, This is from the Cowiiy Fire Ssrvice Retirement Law {Section

32200 et seq.}. .
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Health & Safet

Sec, « Seotion T92Y% of the Heelih and Safety Cods is amended to read:

r Cin became pavanie as tho purchase price or oon
pecoutt of the o ceoo) unused ands or tands from which

all reraing Dave Boor romove] s bbb g i At aei—
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(a) Acouisilon of lands o ppssy aentds {o0 comodery pur-
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(b Dichterment rermva, G Fobaler

io this o dpter.
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provided by Seclion 75217 ney

Section T05.290.
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Health & Safety Code § 2
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Sec. « Seciion  the Health anud Salety Code is amended Lo read:
All property dedivated purcuant fo this chapier, including roads,
1 fromm puablic Improvenienl asseasmeniss

alleys, and walks, s oxor
-ard—iseddadibe e el Hﬂ“ﬂkw&*hﬁf“k-ﬁi—r}ﬂ%&i’*wmmﬁt—
deblicue fremrindividas -owness-ofdatersen-plote- |

Cammen’. The sxempiicn frow ovecuiion provided by Section 8561 hes been
guperseded by Code of Civil Procudwre Section 70U5.29C. See also Code Civ. Proc,

§ 705.150.

Health & Safety Code § %508 (amended)

Sec. . Baetior 32508 of she Hon.th and Sofety Code is amended to read:

o

'3259§J

e ,

\No suit, aetion, o praceeding shalt e commencerd o maintained
by any person o sel aside, annul, ar affeet the conveyanee or 1he title
to the property conveved, or the rich! (o the Dossession, rents, issues.
ared profits thereof, aniess i1 is commenced within two vears afier the
date of filing the grant for record "\‘or in amy 8w, aelion, or pro-
ceeding commencod by the rustes named In the geanl, his suceessor,
privy, or any person hoidaue ondes R :e.lf,u! any defense be made ia-
voiving the legelity of the prant, o aifecting tho titie 1o the property

7 —
L e
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Comment. Seciion 34217 has been superseded by Code of Civil Procedure

Sections 705.130 anc 705,380, 32s Code Civ. Prac. § 705.1.40

4

Insurance Dode § 107173 famendsdd

Bac, . oeobtion LOZLE of The Inasurance Dode 1s amended Lo rend:
10213
(,_“;:,9
3,
~drpprEd oot 1~&¢W—9%+Mﬁi—w%w

ALL 1;"315_:’,‘}-' af L‘ :'.-: i
IN "\lli'f'(l ('i]lrl(]\‘;:(.
STRIKEQUT

i prccecds thereo! pakd 1o the -
©her hna* 1 zh ;lf rol he la b]c -
4 Lor equiinbio
Ww-&wu%%ﬂ»w%wawwwﬂﬁ w%%y—-ﬂﬂh I 0,, émﬁaley of !
pobieaee Thr protecds Hesees ywhen 1ot snade poyable 1o 3 named {5r0up life
beneficiary, shall niot constitute a pavt of the estate of the employvee - insur&ncev
for the paviment of nis dejis, .

2

Commeni. The exemption from legal or equitable process provided by
Section 10213 has been superssded by Code of Civil Procedure Section 705.440,

See also Code Civ. Preoc. § 705.140.

Insurance Code § 10L9E.5 (amended)

Sec. . Section 1049B.5 of the Insurance Code is amended to read:

10498.5, .
a4 Wolder of a cortifirate of cxenrption receives or nainiains
ard nreoviding the

funus for any porpose other 1han adiminisiering
berclits that make if subieet ta this article, it shell segregaie and
marntain separately all funds reeeived byt o the purpose af ndmin-
isteving and providing sich benelifs,
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shall nol be liabio 1o ataclunent, cernishment, excotfion, or
of reeditors gonimst the holder of a cer-
4
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INEIRHER
other process by or on behalf
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Comment, The second parsgraph of Section 10U98.5, which provided an
axemption from at tacnment, gernlshrent, executlion, or other process, has been
suparseded by Code of Civil Proecedure Section 705.530. See alseo Code Clv,

Proc. § 705.1k0.
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Water Code § 8527 (repealed)
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Comment. Sectlion A5%7 has been superseded by Code of Civil Procedure
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Note. "Board" means Reclamation Hoard (Section 8521} and “drainage
distriet” means Sacrementc and San Josquln Drainage District (Sectiom 8522),.

Ny



Water Code § 2214z [

B repeallc

san. PO 1

L2 4

. - pok
Rani o o i arks ks

Budtasinisisn el ﬁII

=

£

'RIKEGUT

o
L.

i1 Procedure

Suotion 705,550

Lew {(Sestion 20500

Welfare & Institutions Code § 11002 {amended;

b

Sac. . Sectign LL002 of the Welfarz apnd Institutions Code is amended

pioorns snell be abselute-

A TN

3 i E
gl & Low Tunn » i e Py Laia ) 3

I TPt & ¢ " -
ddaarp b i e TR N T

" i i
pTCETITTOTUCTIVN T AT =

L | PR T X +
L) S R 0 U3 B U WG AT 4 ¥ 33

Comment. The examy fron 1LLR t provided by Section
11002 has heer Tryogads ol Tivis Preesdurs Secnion 750400, The

it

5 UNNRCe8-

e

Welfars

S
-

Code is amended

ipter =hatl he
Caci{ornia, and any
vanant (o foderal stat-

suftcet o any
claim of the




13§ i s e B et - it iy bt
L Ttk =it i s i o o L

R e s %LMWEH-&‘W
iaw or 15 EER SR SUY P :

ment st

: Lo g ety b et "
sheh & A AL PR L = L 8 ) 37N /"‘&)

G oAny pay-

Dol coderieesiary o

A

all b

RETRTIEN

Comment. The exeppyion Jran ‘cdecubicon. wcevy, oitaczhment, garnishment

or other lagal voyided Ly WHLLIL N name Lesw supsrseded by
Code of Civil g STl Ber slsn & 705,140,

Hote. fThe chneptec .
Henlth Car C‘arﬂus Gudon L0

T

LR T AR

Welfare & Instituiion:s

Sec. . Seeotion 17H00 of the Weifars and Inestitutions Code is amended

to read:

17409
Thore shinl A AT CE zands cuthovized
by Seetian T71086 sasdedicpa s *{-'m'-*ﬁa%w»e-{-‘ew&«&}&r‘ : et R
MWHW%M*«WH% e e T e i rm a2
wbrertrr ottt et i et stipaded 1 of the foliowing proper-

NS
(ot Coazn e ines cotount of Sl golie s (%0

~endue of five

L% - s . P
chold femiiure 2o

s g

th Prersennt off

husidreg dal

(¥ An Inieorm #nf apoco, orvpl, ar niche intended for the inler
ment aof the applicant av i Ry

(i} Funds pimessd in frnse im dal pxyenses 1o the
exient that such funz do cob exgers Bundred dollars

RSN

fody Insiennes snrender Laae of

not 1o excee Hive "uo'

(17 Resl or personed e Siow rocs et ! neiplie =1'~:q1'-;:;‘:ncs3,

with respect to aid or county

vpoenle cralied afler Moy 21 3.

ey medi o hasmtal care
Svr‘nr:tv for relmmursement 1o
o e provined o hin, ;

Mo county shall wi
Iroem ony persorn pondi gt
the county for the care oo nspitediag

Camment. Section L7B00 has bsecn auerdsd %o doiete the refersnce to
execution on claims by the county under Seootlaon 1703 <o recover money where

ks

former aid recipieni has lacer scguirel nromwe riy.  The effect of this amend-

1

4

ment is to mak:z epplicable to sucen actleons the zeneral exsmptions from executien

provided in Chapter 5 {commencing ~ith Sectlion 765,010 of the Code of Civil

Procedure. See fode Civ. Proc. § 705,000 mnd Comment.



