11/23/73
Memorandum T3-100

Subject: Governmental Conflict of Interests Act

This memorandum attempts to determine what are the requirements of thenew
Governmental Conflict ofIuterests Act {Cal. Stats. 1973, Ch. 1166, effective
January 1, 1974k) and how these requirements may be satisfied ss they apply
to the Commissioners. Under Section 3708 of the act, the Secretary of
State is given the responsibility to digseminate information about the re-
quiremente of portions of the act. This infermation is not expected to be
issued until early December; however, in an effort to lnterpret difficult
points, the staff talked informelly with a member of the Secretary of State's
staff who is working on this information. Attached to this memorandum are a
copy of the act and a memorandum analyzing part of the act which was forwarded
to the staff by Commissioner Gregory.

‘The following discussion is broken down into four parts: I. Prohibi-
tions, II. Disclosure, III. Enforcement, and IV. Procedure for Adepting

Guldelines and Rules.

I. Prohibitions

Reguirements of Section 3625

Section 3625 contains two prohibitions. Subdivision {&) states that
"no officlal shall have economic interests which are in substantial conflict
with the proper exercise of his official duties and powers." Subdivision (b)
states that:

no public official shall participate in, or in any way attempt to

infiuence governmental action or decisions relating to any matter

within the responsibilities of his agency in which he knows or has
reason to believe he has an economic interest.

-le



These general statements are apparently limited by subdivision (c} which
indirectly defines "economic interest"” ag follows:

An official has an economic interest in a matter if the action or
decicion will have a material economic effect on:

(1) Any business entity [defined in Section 3610{a)}] in which
the public official has a direct or indirect investment worth more
than one thousand dollars ($1,000);

(2) Any real property [defined in Section 3610(i)} in which the
public official has a direct or indirect interest worth more than one
thousand dollars {$1,000);

(3) Any source of income [defined in Section 3610(e}], loans or
gifts [defined in Section 3610(d)] aggregating two hundred fifty
dollars ($250) or more in value received by or promised to the public
official within 12 months prior to the time when the action is taken

- or decision made;

(4) Any business entity in which the public official 1s a dlrec-
tor, officer, partner, trustee, employee, or holds any position of
management .

Subdivision {c} aleo explains the meaning of "indirect investment or interest.”
It should be noted that the definition of "economic interest” in aub-
division {c) may not limit that term as it is used in subdivision (a) since
the firat sentence and paragraph (3) of subdivision {c) as well as subdivie
sion (b) refer to actions taken and decisions made, whereas subdivision {a)
refers more generally to official duties and powers. The term "economic
interests" in subdivision (a) could be held to have a broader meening than
it is given in subdivision (¢), in which case subdivision (a} is even more
vague then subdivision {b). The terms are also separately referred to in
Section 3626. However, the Secretary of State's office at this time considers
subdivision {¢) to be & limitation on both subdivisions {a) and (b).

Section 3627 contains certain prohibitions applicable to former officials.
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Application of Prohibitlions to Commission

There is little doubt that the prohibitions of Section 3625 apply to
the Commission. Section 3610{g)} defines "public agency" to include a "com=
mission," and Section 3610(h) defines "public official” as "any elective or
appointive officer of any public agency." (Comparison with earlier versions
of the bill suggest that the staff, including the Executive Secretary, is not
covered by the term "officer.") Additionally, it should be noted that Section
3602 provides that the act is to be "liberally construed, to the end that the
public interest be fully protected."

4 technical, but unconvincing, argument that the Commission is not
covered by the prohibition in Section 3625(b)(and perhaps in subdivision (a)).
follows from the langunage of subdivision (c) that there is an economic
interest if the "action or decision will have a material economic effect” on
the four interests listed therein. Commlssion actions and decisions do not
of themselves have any material economic effect; it is only when Commission
decisions are in effect ratified by the legislature that any economic effect
can occur. While this 1s technically correct, the staff believes that this
result would not be in accord with the intent of the act. The Secretary of
State's office suggested that they would agree with the staff opinion in this

regard.

Determination of a Conflict

There are many difficulties and amblguities facing a Commissloner who
tries in a given case to determine whether he has an economic interest which
is in substantial conflict with the proper exercise of his duties ¢r vhich
prevents him from participating in Commission decisions. The problem is not

made much simpler if it is assumed that the delineation of "economic interest”
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in subdivision (c) of Section 3625 limits the scope of both subdivisions (a}
and (b). As pointed out in the attached memorandum, there are several dif-
ficulties in applying subdivision {c): (1} "Material economic effect" 1s .a-con-
cept crucial to the determination of whether the official has an economic
interest which prevents him from participation in agency decisions, but that
term is nowhere defined. (2) Assuming the official knows what a material
economic effect might be, it will often be an exceedingly complex matter to
determine whether a particular agency decision might have that effect on the
business entity, real property, or other source of income listed in subdivi-
alon {c). (3) The official is required not to participate where he knows or
reascnably believes that he has a conflicting economlic interest, but it is
impossible to know until the act is interpreted what the standards of reason-
ableness are to be.

Section 3626 offers a faint prospect for resolving some of these problems.
Section 3626 allows the agency to adopt "guldelines" to aid its officials in
determining whether they have sconomic interests in violation of subdivision
(a) of Bection 3625 and whether they have en cconomic interest im violation of
subdiwision (b). When such guidelines are "complied with in the good faith be-

lief thet they are consistent” with subdivisions (&) avd (b} cf Sectfcn 3625, the
official 1s exempt from the civil penalties of Section 3751 and the forfelture
of office provision of Section 3753.

Because of the vagueness and difficulty of application of Section 3625,
the Commission may want to attempt to develop guldelines consistent with Sece
tion 3625 which would permit a Commissioner to more confidently determine
whether he has an economic interesti or interests for the purposes of sub-
divisions (a) and (b). The staff believes it will be very difficult to

develop specific guidelines. The staff would be particularly handicapped in

-l



attempting to develop guidelines since we do not have the necessary informa-
tion concerning financial interests of the Commissioners. If the Commission
decides to attempt the dewelopment of guidelines, the staff would need signi-
ficant aid epd information from the Commissiocners. DBut, basically, the deter-
mination of the application of Section 3625 is a matter peculiarly within the

knowledge of each Commissicner.

Exceptions to Prohibitions

Subdivisions (@) and {e) of Section 3625 contain three exceptions to the
prohibition of subdivision {b); there are no exceptions to subdivision {a).
Subdivision {(d) states that subdivision (b) does not apply to a "constitu-
tional officer” or to "any public official with respect to any matter which
could not legally be acted upon or decided by his public agency without his
participation," on condition that the officer or official disclose as a matter
of public record any interest described in subdivision (c)} before he partici-
pates in the decision and that he not attempt to Influence any other official.
Subdivision {e} contains the following exception to subdivision (b):

Subdivision (b) of this section shall not apply if the action or decision

affects an economic interest of the official as a member of the public or

a significant segment of the public or as a member of an industry, profes~

sion or occupation, to no greater extent than any other such member of

the public, segment of the public or an industry, profession or occupation.

This exception dces not require disclesure.

Application of Exceptions to Commission

Assuming that a Commissioner has concluded that, under the terms of sub-
divisions (b) and {c) of Section 3625, he should not participate in the Com-
mission's decision, will any of the three exceptions to subdivision (b) allow

his participation?



Constitutional officer exception. The two legislative members are

constitutional officers as defined in Sectlon 3610(c), but it is not clear
from subdivision (d)(1)} whether & constitutional officer is exempt from sub-
division {b) when he is acting as a Commissioner. Presumably the policy be-
hind the constitutional officer exception is to allow elected state officials
to participate so long as they dilsclose their interests and avoid influencing
other officials in the matter. Since : there is no contrary indication, the
staff concludes that this policy probably applies as well where the legislator
is acting as a Commissioner.

Necessity exception. The meaning of this exception in subdivision (d)(2)

is not further explained. The staff assumes that the term "legally" en- -
compasses agency regulations. The Secretary of State's office indicated the
word "legally" was left purposefully vague. The Commission's Handbook of

Practices and Procedures contains the following:

Quorum. Four voting members of the Commission constitute a quorum
and mast be present before the Commission may attend to any business.
Any action may be taken by a majority of those present if a quorum 1is
present, but any final recommendation to the Leglslature must be ap-
proved by a minimum of four affirmative votes. The Chairman is author-
ized to determine that less than four voting members constitutes a
quorum for the purposes of a particular meeting and members attending
the meeting are entitled to per diem and travel expenses but no final
acticn shall be taken at such meeting.
If the word "present"” in the first sentence of the above rule is interpreted
as "present and able to vote,”™ then the necessity exception would apply where
the Commlssioner with a conflict of interest is necessary to make up a quorum.
Of course, under the last sentence of the above rule, the Chairman may deter~
mine that fewer than four members 1s a gquorum; but this is a determination
that no decisions or final action will be made st all and would not seem to
vitiate the exception in Section 3625(d)}{2). It seems that the necessity

exception would alsc apply where the matter being voted on is a final
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recommendation and the Commissioner with a conflict of interest is necessary
to achieve the four affirmative votes needed for such action. The Commission
should clarify these rules in light of the new act.

Of course, where the necessity exception applies, the Commissioner is
required to disclose his economic interest as a matter of public record and
to refrain from influencing other Commissioners.

Occupation exception. Subdivision (e) allows an official to participate

even where there is a conflict under subdivision (b) if the matter would affect
his interests only generally as a member of the public or as a member of an
industry, profession, or occupation. This exception does not require any dis-
closure before participation.

Like many other provisions of the act, subdivision (e) is subject to
varying interpretations, depending on the meaning of the terms "member of an
industry, profession or occupation.” The tentative interpretation of these
terma by the Secretary of State'’s office is such as to include as a member of
an industry an official who has a direct or indirect investment worth more
than $1,000 in a business entity of that industry, who has any source of in-
come from that industry, or who is a director, officer, partner, trustee, em=-
ployee, or holds any positlon of management in & buslness entity of that indus-
try. This interpretation is necessary to avoid the anc@malous result of allow-
ing a company president {clearly a member of the industry) to participate in
agency decisions while forbidding the participation of 8 mere stockholder hav-
ing a $1,000 investment or receiving 3250 in dividends. Hence, the exception
of subdivision (e) should apply to any Commissioner who would otherwise be
prevented from participating in Commission decisions under subdivisions (b)
and {c) because he has stock in a business entity, is an employee of a busi-

ness entity, or has a business entity for a client.
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Once it is determined that z Commissioner is a member of an industry for
the purposes of subdivision (e}, the exception applies if the Commission deci-
slon affects the Commissioner "to no greater extent than any other such member
of . . . an industry . . . ." This condition should always be satisfied by
Commission decisions since the function of the Commission is to recommend
legislatlion which by its nature will apply equally to all members of an indus-
try who are similarly situated.

As indicated above, Section 3626 allows the agency to adopt guldelines
to aid 1ts officials. Although Section 3626 refers only to subdivisions (a)
and (b), the opinion of the Secretary of State's office is tlat, since com-
pliance with subdivision (b) requires reference to the exceptions of subdivi-
sions (d) and {e), Section 3626 would provide authority for adopting guide-
lines interpreting these exceptions. The staff recommends that the Commission
adopt guidelines reflecting the interpretation of the exception in subdivi-

sion {e) and perhaps also the exception in subdivision (d)(2).

IT, Disclosure

Section 3703 seemingly requires every official, including Commissioners,
to "file a statement dlsclosing his finanecial interests." However, by its
terms, Section 3703 requires e filing "as required by Section 3704" and Sec-
tion 3704 provides that "every public agency may adopt and promulgate rules
governing disclosure of financial interests by its officials." It is interest-
ing to note that, in earlier versions of the bill, this provision read "shall"
instead of "may." The Secretary of State's office indicates that they think
there is an ethical and political burden on the agency to adopt such regula-
tions. However, Section 3704 is unambiguous in meking the adoption of rules

permissive. The staff concludes that the adoption of disclosure rules is probably
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at the Commission's option. In considering this option, the Comnmission should
remember that the exceptions in Sectlon 3625(d) require disclosure as a condi-
tion to their application. Presumably this form of disclosure could be regula-

ted under the authority of Section 3I7CL.

III. Enforcement

The act may be enforced by a district atiorney, by the Attorney General,
or by any citizen or group of citizens., The court may restrain execution and
ultimately void agency action upon a preliminary showing that there are reason-
able grounds to helieve that a-vieclation has occurred in relation to the action.
(Section 3751{(a) and {b).}

4 penalty of as much as three times the amout of a benefit received or
an interest not reported may be imposed con the official who viclates Section
3625. (Section 3751{c) and (d).) A violation is also grounds for forfeiture

of office. {Section 3753.)}

IV. Procedure for Adopting Guidelines and Rules

As discussed above, the Commission may want to adopt guidelines for making
determinations under Section 3625 and also may want to adopt rules governing
disclosure under Section 370L. Discussion of the act with the Secretary of

State's office raises the question of whether adoptlion of guidelines and rules
is subject to the Administrative Procedure Act. The staff tentatively concludes
that the Administrative Procedure Act does not govern these matters

as far as the Commission is concerned. BSection 11371 of the Government Code
provides that, for the purposes of Chapter 4.5 {Sections 11371-11445) con-
cerning rules and regulations,"’state agency' doces not include an agency in
the judicial or legislative departments of the State Government." The pro-

visions establishing and governing the Commission are Chapter 2 (commencing



with Section 10300} of Part 2 {4ids to the Legislature) of Division 2 (legis-
lative Department) of Title 2 of the Government Code. For purposes of the
budget, the Commission is a leglslative agency. Hence,the staff believes that
the Commission may adopt guldelines 2and rules according to its own practice

and procedure.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Senale Hill No. 716

CHAPTER 1166

An act to add Diviaon 4.5 (commencing with Section 3600) to Title
1 of, and to repeal Arbicle 4.6 (commencing with Section 1120) of
Chapter 1, Division 4 of [itie ! of and Division 4.5 (commencing
with Section 36000 of 1itie 1 of, the Covernment Code, refating to
conflicts of interest.

{Approved by Governor Uctober 2, 1973. Filed with
Secretary of State Cotober 2, 1973}

LEGISLATIVE COUNSEL'S DIGEST

SB 716, Moscone. Conflict of interest.

Deletes certain provisions reguining the disclosure by members of
governing body, boards and commissions of any local public agency
of direct personal financial interests in noncontractual matters com-
ing before them.

Deletes and adds provisions r=lating to specified financial disclo-
sure by specified public officers and candidates for public office and
requires yearly disclosure, by a public official, of, among other things,
all investments in a business entity worth more than $1,000; a descrip-
tion of any real property he is interested in whose fair market value
is worth more than $1,000: and the source of income, loans, or gifts
in excess of $250 received in the previcus 12 months. ’

Defines terms used.

Makes provision for filing such a statement.

Provides for enforcement of such provisions and for specified pen-
alties for violation of such provisions.

Provides that, due to specified findings, neither appropriation is
made nor obligation created for the reimbursement of any local
agency for costs incurred by it pursuant to the act.

The people of the State of California do enact as follows:

SECTION 1. Article 46 (commencing with Section 1120) of
Chapter 1 of Division 4 of Title 1 of the Government Code is
repealed.

SEc. 2 Division 4.3 {commencing with Section 3600) of Title | of
the Government Code is repealad.

SEC. 3. Division 4.5 (commencing with Section 3600} is added to
Title 1 of the Government Code, to read:

2 TI6 25 49




Ch 1166 : ' —i—
DIVISION 45 CONVLACT OF INTEREST
Chrarrgp 1 Lueoiseanive PoLicy

3600, This divisior shali 2¢ known and may be cited as the
Goveranmental Conflict af [ntercsts Act.

36801. -The Legislature snacts this division

(1) To assure the independence, impartiality and hopesty of
public officials in governmental actions and decisions;

(2) To inform citizens of the existence of personal econorric
imterests which may present a conflict of interest between the
official’s public trust and private gain;

(3) Te prevent public office from being used for personal gain.
other than the remuneration provided by law;

(4) To assure that governmenlal decisions and policy be made in
the proper course according to the proper procedures and
considerations;

(5) To prevent special interests from unduly influencing
governmental decisions and policy: and to assure to the extent
possible, that governmenta! decisions and policy reflect the pubiic
interest.

3602. The provisions of this division are to be liberally constried.
to the end that the public interest be fully protected. If any provision
of this act or the application thereof to any person or circumstance
is held invalid for any reason, such invalidity shall not affect any other
provisions or applications of this act which can be effected without
the invalid provision or application, and to this end the provisions of
this act are severable.

3603. Nothing in this division shall prevent any public agency
from adopting rules relating to conflicts of interest of its officers
which require disclosure or disqualification in addition to the
requirements of this division.

35. (a) Every document, record, or statement required to be
filed pursuant to the provisions of this division is a public record and
shall be made available at reasonable times for inspection by any
member of the public.

{by A copy of each such document, record, or statement shall be
given to any member of the public upon payment of a reasonable
charge, not t¢ exceed ten cents {$0.10) per page.

CHAPTER 2. DEFINITIONS

3610. The terms used in this division are defined as foliows:

{a) “Business entity” means any undertaking operated for
economic gain, including, but not limited to, a corporation,
parinership, trust, business, proprietorship, firm, association, or joint
venture.

(b} "Candidate” means any person who seeks nomination fur or
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election to a state, county, regional, general law or chartered city, or
district office at any primary or special or general election.

{¢) “"Constitutional officer™ means the Governor, Lieutenant
Governor, Secretary of State, Controller, Treasurer, Attorney
General, State Superintendent of Public Instruction, Members of the
Legislature, and all other elected state officials.

(d) “Gift” means any thing of economic value given without
valuable consideration but does not include campaign contributions
nor gifts from relatives.

{e) “Income” means income of any nature from any source
derived, including but not limited to any salary, wage, advance,
payment, dividend, interest, rent, return of capital, forgiveness of
indebtedness, rebate of money, or anything of economic value.

{f) “Investment” means any economic interest, but does not
include a time or demand deposit in a financial institution, shares in
. credit union or the cash surrender value of life insurance or of any
debt instrument having a set vield unless it is convertible to an equity
instrument.

{g) “Public agency” means the Legislature, the office of any
constitutional officer, county, city and county, charter or general law
city or district, and any agency, department, commission, or bureau
office or comparable unit of the state, any county, city and county,
general law or charter city or district government.

{h) “Public official” means any elective or appointive officer of
any public agency.

(it “Real property” means any interest or option to purchase any
interest in any real property, but does not include a home or
property used by the owner primarily for personal or recreational
purposes.

CHAPTER 3. PROHIBITIONS

3623. {a) No official shall have economic interests which are in
substantial conflict with the proper exercise of his official duties and
powers,

(b) No public official shall participate in, or in any way attempt
to influence, governmental action or decisions relating to any matter
within the responsibilities of his agency in which he knows or has
reason to believe he has an economic interest.

{c) An official has an economic interest in a matter if the action
or decision will have a material economic effect on:

{1) Any business entity in which the public official has a direct or
indirect investment worth more than one thousand dollars ($1,000);

(2) Any real property in which the public official has a direct or
indirect interest worth more than one thousand dollars ($1,000};

{3) Any source of income, loans or gifts aggregating two hundred
fifty dollars ($250) or more in value received by or promised to the
public official within 12 months prior to the time when the action is
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taken or decision made.

(4} Any business entity in which the public official is o dir<ctar
officer, partner, trustee, emplovee. or holds amy pesit-a of
management,

For purposes of this section, indirect investment or inter.st eans
any investrnent or interest owned by the spouse or dep.: dent
children of the public official, by an agent on his behalf, - . any
business entity controlled by the public official or by a trust ir vhich
he has a substantial econormnic interest. A business entity is cotr -rolled
by a public official if the public official, agents, spouse or dey- dent
children, possess more than 50 percent of the ownership int: st in
the entity. A public official has a substantial economic inte -+t in a
trust, when the official, his spouse or dependent childre: ave &
present or future interest worth more than onc thousan: dollars
{$1,000). .

(d) Subdivision (b} of this section shall not apply to the k-iowinw:

(1} To any constitutional officer;

{2} To any public official with respect to any matte+ which
could not legally be acted upon or decided by his publr agenc v
without his participation;

provided that the constitutional officer or official specificall . disclose
as a matter of official, public record the existence of any rconomic
interest described in subdivision (¢}, and describe with particularity
the nature of the interest before he acts or decides or participates in
any action or decision; and provided further that he .n no way
attempts to influence any other public official with respect to the
matter.

{e} Subdivision (b} of this section shall not apply if the action or
decision affects an economic interest of the official as a member of
the public or a significant segment of the public or as a member of
an industry, profession or occupation, to no greater extent than aev
other such member of the public, segment of the public or an
industry, profession or occupation.

- 3626. Each public agency may adopt guidelines for its officials i
their determination whether they have an economic interest or
interests which are in substantial conflict with the proper exercise of
their official duties and powers under subdivision (a) of Section 3627
and in determining whether they have an economic interest in
matters for purposes of subdivision (b) of Section 3623 The:w
guidelines shall not supersede the requirements of subdivisions (a:
and (b) of Section 3623, but when complied with in the good tanh
belief that they are consistent with those provisions they shall
exempt officials from the civil penalties in Section 373! and ih:

sanctions in Section 3753.

3627. {(a) Except as a governmental employee or consultant, oo
former official shall influence or attempt to influence for
compensation, the public agency by which he was employed <
which he served, or any of its members, officers or emplovees in thes
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official duties within a period of two years after the termination of
his ernployment or service.

{b) Within a period of two years after termination of his service
or employment, no former public official shall receive compensation
from any person whose economic interests were the subject of or
affected by any action or decision in which he participated or was
involved in his official capacity during the period of his service or
employment, unless the action or decision was one which affected’
the person’s interests as a member of the public or a significant
segrment of the public, or as 3 member of an industry, profession or
occupation to no greater extent than any other such member of the
public or the industry, profession or occupation.

{c) Subdivisions (a} and (b) of this section shall not apply to a
former public official unless the official receives compensation or
other thing of value from a business entity having a contractua)
relationship with the public agency by which the official was
employed.

CHAPTER 4. DISCLOSURE

3700. (a) This section is applicable to constitutional officers,
county supervisors and chief administrative officers, mayors, city
council members, members of planning commissions and planning
officers, and managers and chief administrative officers of general
law or charter cities.

(b) During April of each year, officials designated in subdivision
{(a) of this section shall file a statement containing the following
information: - '

(1) The name, principal address, and general description of the
nature of the business activity of any business entity in which he has,
or at any time during the year had, a direct or indirect investment
worth more than one thousand dollars ($1,000}, and whether the
value of such investment exceeds ten thousand dollars ($10,000);

{2) A description of any real property in which he has, or at any
time during the year had, a direct or indirect interest worth more
than one thousand dollars ($1,000), including the street address of
the property, the place, book and page number where such‘interest
is recorded and whether the value of such interest exceeds ten
thousand dollars ($10,000). o o

(3) Each source of income, loans or gifts, aggregating two
hundred fifty dollars ($250} or more in value, received in the
preceding 12 months, including the name, address, and general
description of the business activity of each source, a statement of the
consideration, if any, for which the income was received, and
whether the aggregate value of the income, loans and gifts received
was worth more than one thousand dollars ($1,000).

{4) Any employment, position of management or office, salaried
or otherwise, held at the time of filing, or at any time during the year

2718 105 &5

T

_.i:'ﬁ - '.'1:,-‘%3 IR




)

()

Ch. 1166 —b

by the public official and the name, principal address and a genersl
description of the nature of the business activity of the business
entity.

For purposes of this section, indirect investment or interest seans
any investment or interest owned by the spouse or depsadent
children of the public official, by an agent on his behalf, or by any
business entity controlled by the public official or a trust in wiich he
has a substantial economic interest. A business entity is controfled by
a public official if the public official, his agent or spouwse and
dependent children, possess more than 50 percent of the owsership
interest in the entity. A public official has a substantial economic
interest in a trust when the official, his or her spouse or dependent
children have a present or future interest worth more than one
thousand dollars {$1,000).

{c} The statement required by this sechon need not disciose any
interest otherwise includable under subdivision (b} insluding
investments, interests or income, which could not be sffected
materially by any action, failure to act or decision taken by the public
official acting within the scope of his official duties.

{d) For the purposes of this section, an interest in real property
located within the jurisdiction of the official’s agency or an
investment in a business entity, a source of income or a position of
employment, office or management in any business entity located
within the jurisdiction or doing business within the jurisdiction shall
be regarded as an interest which could be effected materiaRly by the

-official in the scope of his official duties.

3701. (a) Each nonincumbent candidate, at the time he files his
nomination papers or his declaration of acoeptance, shall file a
statement containing the information required by Section 3700 for
persons holding elective office.

{b) Each person nominated for appointment or appointed to
public office designated in subdivizion (a) of Section 3700, 10 days or
more before he is confirmed or assumes office shall file a statement
containing the information required by Sechon 3700 for persons
holding that office.

3702. Every public official dedgnawd in subdivision {a) of
Section 3700 who ceases to hold office shall, within 30 days after

‘ceasing to hold office, file the statement containing the information

specified in subdivisions (b} and {c) of Section 3700.

3703. During April of each year every official, except those
designated in subdivision {a) of Section 3700 shall file a statement
disclosing his financial interests as required by Section 37(4.

3704. (a) Every public agency may adopt and promulgate rules
governing disclosure of financial interests by its officials. County and
city and county boards of supervisors, city councils of general law and
chartered cities and the governing boards of special districts may
adopt and promulgate the rules for officials in the agencies subject
to their control.
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district attorney fails to take action, or any citizen or group of citizens
of this state, may bring an action in superior court to enjoin violations
of or compel compliance with the provisions of this division.

(b} Upon a preliminary showing that there are resscnable
grounds to believe that a violation of Section 3625 has occurvred, the
court may restrain the execution of any decision, contract. order,
permit, resolution or other official act in relation to which a véolation
of this section is alleged to have cccurred, pending final adjudication,
provided that any injury suffered by innocent persons relyiryg on the
official act does not outweigh the public interest in a tempo: ary stay
of the act. If it is ultimately determined that a violation has orcurred,
the court may set aside as void any decision, order, permit,
resolution, contract or other official action affected by the vsolation.

(c} Ifitisdetermined that a violation of Section 3625 has ovcurred,
and if the public official who committed the viclation realized an
econornic benefit as a result of the action or decision, the comrt may
impose a penalty against the public official of up to three times the
value of the benefit. _

{d} If it is determined that an interest which should have been
disclosed in the report required by Section 3700 was omitred, the
court may impose a penaity of up to three times the value of the
omitted interest.

3752. The court may award reasonable attorney fees smd court
costs to the prevailing party or parties, whether or not there has been
a final judgment in the matter. '

3753. A violation of any provision of this division shall be grounds
for forfeiture of office as provided in Section 1700 of the Government
Code and for disqualification from holding public office as provided
in Section 1021 of the Government Code.

3754. (a) No public official required to file a statement pursuant
to Section 3700 shall receive any compensation from the government
for the period in which he is in violation if the statement is not filed
as required.

{b) No public official required to file a statement pursuant to

~ Sections 3700 or 3703 shall take office until the statement as required

has been filed.

3760. If any provision of this act or the application thereof to any
person or circumstance is held invalid for any reason, such invalidity
shall not affect any other provisions or applications of this act which
can be effected without the invalid provision or application, and to
this end the provisions of this act are severable.

SEC. 4. The Legislature recognizes that during any legislative
session a variety of changes to laws relating to crimes and infractions
may cause both increased and decreased costs to local government
entities and school districts which, in the aggregate, do not result in
significant identifiabie cost changes.

The duties, obligations, or responsibilities imposed on local
governmental entities or school districts by this act are such the
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related costs are incurred as a part of their normal operating
procedures.

Therefore, no appropriation is made by this act nor is any
obligation created thereby under Section 2231 of the Revenue and
Taxation Code, for the reimbursement of any local agency for any
costs that may be incurred by it in carrying on any program or
performing any service required to be carried on or performed by
it by this act.
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Whon 1o one prohivited {rom acting on n natter
VLol soclia o solleot Sonciliing 1h which he has o Tincneial
intore:,yy

ansvar: ot deilnively ancwerable.

Diccusnion: Chupter 3 (§ 3075-3627) of the act which deline-
ater woon a public officin] WAy or may not act in his ofrieial
CLhaclly v o primc example of inept draftswmanship. It
utilizes terme vhich have generally understood meanings os
words of art having different meaninggs, Moreover, words criti-
cal to the application of tiwe chapler which, at most, have
vague objective definitions are left undefined.

For example, § 36025(b) provides "[N)o public offi-
cial shnll particinatle in, or in any way attempt to influence,
govermnental actions or decisions relating to any matter
within the responsibilities of his agency in which he knous
or has reason to believe he has an economic interest." iHow-

.ever, ccononic interest is varticularly defined for the
purpoce ol Lhis chapter as follows: "[Aln official has an
ecenonmic intorest in a matter if an action or decision will
have a material cconomic effect” on the business entity in
witlelhh he has an investment of more than §1,000; any source
of income, losns or gifts appregating to $250 or more in
valve within twleve months prior to the time when the action
is taken or decision is made; any real property in whicl: =

= has an interest of more than $1,000; or any business entity

[ )
in which he is a director, official, partner, trustee,
employ:e, or holds any position in management. Materiul
econoirlc effect is a very vague phrase and is nowhere defined.

) Tha: wording of this chapter would seem to leave

the public official ln a rather preearious position. Suppose
a piublic official has $1,000 worth of stock in a major dopart-
ment clore ard iis agency 1o working on something relating to
vibhothor the Adgjusted balance method of compuling charpes on
revolving charie accounts is to be used as opposed to the nre-
yipun balance moihod of computing such charges. The ad usted

(:> biilunce moliog results in lover charges than does the nrevious

valonee wethoed, It would, thersi'ore, be ohvious thot o chnnge
Lo Lhe widinatad balanes method would affoct the incom: o the
dope e ol clere i owiicn Lne public ofticial owned Lloti, and,
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therefore, hc would hzve at least some indication that he may
have an cconormic interect in the matter as defined by § 3625(c).
However, it would oo cxiremely difficult or impossible for
him to determine woel-or or not the action of the agency would
nuve a meteriol coononlo oifect on the business of the depart-
ment store.” TIrslT ol all, material economic effect is not
defired. dould a chige in receints due to the use of the
adiuasted balaner wnlch oxcoeds 1038 of the current assets of
the depavtment stsore be corsidered material?  Compare the
definition of "materinl"” for purposes of disclosing the exis-
lence of lopal proceedines dn SRC Registration Statement
(Geeurities Act Porms, rorm 5-1, Item 12). Would a change in
the incore of the slore in excess of $30,000 be material?
Compare the deiinition of "material" for the purpose of dis-
closure of lhe interects of managoment in transaction for
purposcs off the ZHC Hepslstration Statement {Securities Act
Forms, Yorm -1, ltem 20).

Lol wsouwring one could apply the material cconomie
clieet nLardard objoectively, it may be virtually impossible

for the offfcinul 1o determine whether the actlon of the agency
would have cuch an effect on the business in which he owns
stock. It would apnecar that even if the official obtained the
Tinancial records of the department store, it would still be

2 matier of pure pguesswork as to whether the action of the
agency would effect the business of the department store in

ary stated amount. It should also be noted that under § 3625(b),
the oi'ficial would not be prohibited from acting if the agency's
action o decislon would not affect the department store in
which he owns shares to a greater extent than any other depart-
ment store.  There are certain department stores which already
have the adjusted balance method and, therefore, would not be
affected by the action 2t all. Does this section uean Lthat

the officizl could act only if every department store was
affected in the same way or if a majority of the department
stores are affected in the same way?

In view of the difficulty in knowing the effect on
the corporations, with all the guesswork involved, the publie
official may be sufc from penality by the requirement of
§ 3625(b} that he must know, or have reason to believe hie has
an economic intcerest. However, the elements of knowledge ihe
of ficial mipht have, which would lead him to belicve he does
not have an economic interest may be found by others to have

been sufficicn® o cause him to have reason to belleve that
" he did have an cconomic interest.




