
Memorandum 73-90 

Subjectl Study 63 .. Eridence Code Section 999 

10/2/73 

Attached ls a copy of the revised reccmnendation relating to Eridence 

Code Sectlon 999. This reCOlllllendatlon was approved for printing at the 

September meeting. However, substantial revisions were required as a 

result of actions taken at the September meeting. Accordingly. we are 

prov1.d1Dg ;you with this copy of the revised recOIIIIIIendation in cue ;you want 

to discuss it at the October meeting. Unless there are objections or rev1 .. 

siens made at tbe meetlng or submitted to the start at the meeting, we are 

plenning to send the attaobed re<Wmle1'd!ltlon to the printer after the 

October meeting. 

Respectfully 8Ubm1tted, 

JohnH. ~ 
ExeQltlve Secretary 
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To: THE HONORABU! RONALD REAGAN 

GotJerno, of California and 

THE LEGISLATURE OF CALIli'ORNIA 

1t0NAlI) REAGAN, Govvnor 

September 20, 1973 

The Evirience Code was enac·ted in 1965 upon recom­

mendation of the La", Revision Ccmisaion. Resolution 

Chapter 13G of the Statutes of 1965 directs the Commis­

sion to continue to study the law relating to evidence. 

Purauant to this directive, the CoDRission haa under­

taken a continuing study of thQ Evidence Code to deter­

mine whether any substantive, technical, or clarifying 

changes are.needed. 

This re~tion i. lUbaitted as a re.ult of this continuing 

review and i • .ada io raspen.e to a sUlgeatiOD in the vacated opinion 

in Foate. v. Sup!~ior Court. 104 Cal. Rptr. 845 (Ct. App. 1972), that 

the DHd for SectiOl! 999 of the Evidence Coele ba reevaluated. Section 

999 provides that the phy.ician-patient privilege is not applicable in 

a proce.,tiaa to recover damaaea on account of conduct of the patient 

which constitute. a crime. Although a rebearinl vae aranted in Fontes 

and the caae vas ultimately decided aD another ground, the vacated opin­

ion i. reprinted as an acldeaclua to this recommendation because it con­

tatns a good discussion of the background, effect, and problems inherent 

in Section 999. 

Respectfully submitted, 
JOHN D. :r.hLLER 

Chairman 



#63 
RECOMMENDATION OF THE CALIFORNIA 

LAI~ REVISION CONMISSION 

relatine to 

EVIDENCE CODE SECTION 999--TRE "C1UUINAL CONDUCT" EXCEPTIO~ 
TO THE PHYSICIA1'i-PATIENT PRIVILEGE 

Section 999 of the Evidence Code provides that the physician-patient 

I 
privilege is not applicable "in a proceeding to recover damages on account 

of conduct of the patient which constitutes a crime." The Commission recoa-

mends that this exception to the physician-pstient privilege be repealed for 

the followinl reasona: 

1. The exception involvea the court in collateral inquiriss which are 

not justified by ita utility. It is easy to apply only where the patient 

bas been tried end convicted of the cr1me. 2 Where the patient has been tried 

aDd acquitted of tha crime, the court is faced in the civil case with the 

question Whether the acquittal should be accepted as determinative ageinst 

application of the exception. 3 ADd in the great majority of cases in which 

the. exception IDight be invoked-where tbere bas been no crlllinal trial-tbe 

1. See lvid. Code If 990-1007. 

2. Where the patient bas been convicted of a crille punishable as a felony, 
tbe axcaption ia uftDecessary because the judgment of conviction is 
admisaible under Evidence Code Section 1300 end is obvioualy of much 
greater evidentiary value than the confidential comaunication between 
the patient end bis physician in eatabliahing that the patient engaged 
in the criminal conduct. Section 1300 appliea to any cri ... punishable 
.. a felony. The fact thst a llisd_anor aentence is iIIposed does not 
affect the adadaaibiliey of the jud8aent of a conviction uDder the sec­
tion. As to the reasons for lilliting Section 1300 to crimes punishable 
aa a felony. thua excludinl adadssion of evidence of a judgment of con­
viction of a misdemeanor, see discussion in Tentative Recommendation 
end a Study Relating to the Uniform Rules of Evidence: Article VIII. 
Hearsay Evidence, 4 Cal. L. Revision Comm'n Reports 301, 540 (1963). 

3. Some of the issues involved in determining the effect of the judgment 
of acquittal are listed in nota 5 infra. 
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court must rule on whether the exception applies4 and determine the extent 

of the evidentiary showing as to the criminality of the patient's conduct 
5 required to invoke the exception. 

~. No aatisfactory justification has been given for the exception. 

See the discU8sion in Fontes ~ Superior Court, set out in the uclale~~n? 

to this rec:o;nme"d'al,orJ, 

,3. Repeal of the exception will rarely prevent access to medical 

information needed· in a damage action since the court has the power under 

4. See Ev1d. Code 5 1105 and C~nt thereto. The procedure 1n ruling 
on the applicability of the privilege is explained in the Ca.ent to 
Section 1105 as ~ollows: 

Atter the judge hae indicated to the parties who hes the 
burden ot proof and the burden of producing evidence, the perties 
Sl.IblDit their evidence on the preliminary issue to the judge. 
It the judge il persuaded by the perty with the burden of proof, 
he finds in favor of that perty ln regard to the pre11llltn&ry 
tact and either admlts or exclude. the proffered evidence as 
requlred by the rule of lav under wblcb the queltlon aris ... 
Otherwi •• , he tinda agalnatthat perty on the prelt.inary tact 
am either .. S.tl or excludea the proffered evidence as required 
by luch tindiDg. 

* * * * 
Unftr tbis c«Ie. as under .xlltill8 1&w, the party c1&t.1II8 at 
prlYile .. IlU tile blU'llln of proo~ on tbe prelt.1lIary tacts. 

* 

[Citation. (Ditted. J The proponE'nt of the proftered evidence. 
bowever. he- the burden of proof upon any pre l1lll1nery tact 
neeesaaIT to show that an exception to the privilep is 
applicable. • • • 

This reiaes difficult queetiou. Nust the judge find 
the patient sutlty beyond a reasonable doubt as in a regular criainal 
trial or only guilty by tbe civil trial Itandard of a preponderance 
of the evidence! Do all· the protecticme afforded a "clefendant in 
a criD1nal trial apply in the judge' s determination of the preliminary 
fact UDder Section 9991 lrlhat 11 the meaning of the word "cri .. " 
in Section 9997 Does "crille" include minor traffic violation8? 
What ralationship batween the i81ue in the civil action for d ... ges 
and the alleged criminal conduct 18 required to sat18fy the exception? 
What un may be made of the evidence diaclosed at the hearing on 
the claim of the privilege? 

-2--
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Code of Civil Procedure Section 2032 to order the defendant to submit to 

a physical, mental, or blood examination.'" Repeal of the exception will 

not make evidence unavailable in a criminal action since the privileae is 

1 II 
not applicable in criminal proceedings. Likewise, the other liDdtationa 

and exceptiona9 to the pbys~ prtvilege will continue. 

b. See Harabedian v. Superior Court, 195 Cal. App.2d 26, IS Cal. Rptr. 
420 (1961). See alao Coda Civ. Proc. I 2034 (aancti0n8 for failure 
to ~ly with order under Section 2032). 

7 .. Evid. Coda I 998. 

S. See daf1Ditiona of "patient" (Evid. Code , 990) and "confidential 
co ,n1 catiim betwaan patient and physician" (Ev1d. Code I 992). 

9. See Evid. Coda ,. 996 (so-called patient-litigant exception). 997 
(aarvic.. of phJaician aoulht or obtainad to &881st in criBe or 
tort), "8 (cr1ld.Dal proceeding). 1000 (parties chiefsi throu&h 
decM-eo! patiet), 1001 (breach of duty atlainl out of pbysic1au­
patient relatiollah1p). 1002 (intention of deceased patient concem­
inc writing affacting property interest). 1003 (validity of writing 
affact1Da property interest). 1004 (cCllll!llitmant or similar proceed­
ing), 100' (proceeding to establish patient's competence), 1006 
(required report), 1007 (proceeding to detaradne right, l1c_. or 
privilesa). S .. also Evid. Code .§ 912 (waiver of privilege). 



. . . . 

The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

A!! ~!2 repeal Section 999 of the Evidence Code, relating !E. the 

physician-patient privilege. 

!!!!. people of the State of California ~ enact !!. follows: 

Section 1. Section 999 of the Evidence Code is repealed. 

ree.", .. Ie .e ... eaea ... ef e ....... ef tile ....... whiee etIIIeMhee. 

a e .. lme; 

Coept. Section 999 1& r.,.aledbecauaa it was burdensOlle 

and difficult to administer, unjustified, and unnecesssry. 

See Reef 1rtiop !t1Mw !!. 'I!i4!!ce'f2!!!. Section 999-!l!!. "Cr1ainal 

Conduct" E:!ceptiop !!. the PhyeJ,drPaU!pt Privilese, 11 Cal. L. Revision 

C_'n R~U 0000 (1973). Where -.dical Wonation :I.e needed,the pe­

tient may be ordered to eubldt to lID eyatriMtion UDder Code of Civil Pro­

cedure Section 2032. See elao Code C1v. Proc. § 2034 (aanctiou for 

failure to cOIIply rith ouer un4er Section 2032). 


