# 36,350, 36,380, 36.410 10/11/73

Hemorandum 73-89
Subject' Studies 36.350, 36 380. 36 #10 = Condemnation (Conprehensive
Statute: Chnpcars 5, 8, and 11) - s :

At the September meeting, the Commission approved for printing with
certain revisions Chapters 5 (Commencement of Proceeding), 8 (Procedures
for Determining Right to Take and Compensation), and 11 (Postjudgment Pro-
cedure). The revised chapters are attached to this memorandun. However,
following the September meeting, the State Bar Coamittee on Governmental
Liability and Condemnation was also able to review these chapters, amd the
staff thinks that it would be worthwhile to consider the Statq Bar Committea's
suggeations prior to sending thesé“chébtets'to the printer. We have accord-
ingly set forth these suggestiéms below. (We have not received the com-
mittee’s minutes for their September meeting; hence, the suggestions below
ave based on our notes relating to the actions taken by the committee.
Howsver, wa believe that thess notes are reasonably accurate.)

' Section 1250.150. The State Bar suggests that the recording of &

1is peridens be made mandstory in every case. The suggestion sppeared to
be based on the view that the notice sfforded by such recordation was valu-
sble in alerting all possibls claimants to the pendency of the procesding.
The State Bar did not consider what sanctions might be imposed for a failure
to record. The staff notes that Section 1243 presently provides that a lis
pendens shall be recorded, but the requirement 1s not jurisdictional and
apparently no #ssction existe beyond that inherent in failing to bind sub-
saquent transfsrees: See Comment to Section 1250.150. Repressatatives of
condemiiors have stated that they record a lis pendens as a matter of course
in any event so, whether the rule is "mandatory” or mot, it will not ap-
parently have much practical effect. The staff prefers to leavé the sec~
tion as drafted because we believe that it more accuratcly htates the actnal
rule, What is the Commisaion's wish? ' ‘ '
' Sectien 1250.310. The State Bar suggests that subdivision (d) be
ravilod and subdivision (e) be added to provide:

- {d) A msp or plat delineating the boundaries of the property

described in the complaint and showing its relation to the project
for which it 1s sought to be taken.

{e) A statenent indicating whether the property sought to be
takan is »s part of a larger parcel or is an entire parcel
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The staff does not believe that the revisions in subdivision (d) work any
substantive change--see Comment to subdivieion (d)--and we do not have any
objection to this suggestion if the Commission believes that the language
proposed is more clear. Subdivision (e) would work a change. The state~
ment 18 designed to be essentiail? a notice provision advising the defend-
ant that thefg may be a "larger parcel"” issue, and we do not see the need
for it. 1t seéms to us that the contentions of the respective parties con-
cerning the "larger parcel“ issue can be worked out satisfacforily in the
discovery process, and the defendant's attorney does not need to be alerted
by the complaint to the existence of the iasue. Moreover, if the plaintiff
is to be required to state in the complaint its position on the larger par-
cel issue, shnuid not the defendant be required to state his position ou
this issue in his anawer?

Sectibn 1250,380. Here the State Bar suggests that subdivision (b) be
deleted and that the second sentence of subdivision (a) be revised as follows:

(8} . . . . In the case of an amendment to the
complaint, such terms and conditions may include . . . .

The staff believes that the introductory clause to the second sentence should
be added as suggested. This section originally referred only td the complaint,
and the second sentence was drafted in that context. When the first sentence
of subdivision (é).was changed to refer to “any pleading,” we do not belleve
that the effect of this change on the second sentence was fully considered.
The staff, for ezaﬁple, does not believe that payment of attorney's fees by
the defendant as a condition to amending his answer to allege a greater in-
terest than originally claimed was ever contemplated or should be.permitted.
In short, we ask that subdivision (a) be revised as indicated. |

Deletion of subdivision (b) 1s suggested because, as it is now drafﬁed,
it would preclude amendment of the complaint to add property if the plain-
tiff is not a public entity. {Only a public entity could satisfy the pre~
réquisité'of adoption of a resolution of necesaity.) The point is well
taken, but we suggest that the problem be cured by revising the subdivision
to provide: "(b) A public entity may add to the property sought to be taken
only if it has adopted . . . ."

CQmmissioner Miller, in his editorial revisions, suggested that this
section be further revised to add the words “or supplement" or "or supple-
mented" where appropriate in this section. His point is that the tera
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“amendment” is Iinappropriate where it refers to matters occurring after com-
mencement of the action. We belleve that this point is also well taken.
To speed the process, we have made the changes in the section suggested above.
Is this satisfactory?

Section 1260,220. The State Bar suggests that the statute provide that,

where the plaintiff elects a two-stage proceeding and where a defendant can
show that it would be a burden upon him to have to preseant evidence as to the
value of the entire ?roperty sought to be taken, the court by order can permit
such defendant to present evidence as to the value of his interest alone.
This suggestion was prompted by a case where property was taken which was
being put to an integrated business use--as we recall, a service statiom,

car wash, and perhaps some other related business. The car wash was sepa-
rately ovmed and the owner (after some oppoaipion) was finally permitted to
put on evidence as to the value of his separate interest alone, e.g., im-
provements under a leasehold. In the situation described, the staff believes
that the court’s ruling was proper and that in the future the courts would
permit such testimony whether or not the statute specifically so provides.

The State Bar élao considered whether a defendant has to participate
in the first stage of a two-stage proceeding as a prerequisite fo partici-
pating in the second stage. Our notes as to whether any action was taken
in régard to this point are in conflict. However, we believe that no such
prerequisite exists under present law, and our statute would not change
this result. We do not belleve thatranﬁ revisions are necessary.

There may, however, be some room for argument concerning the above
igsues, and the Commiseion may wish to deal with them by adding the follow-
ing sentemce at the end of subdivision (b):

Nothing in this subdivision limits the right of a defendant to pre-

sent during the first stage of the proceeding evidence of the value

of, or injury to, his Interest in the property; and the right of a

defendant to present evidence during the second stage of the pro-

ceeding of the value of, or injury to, his interest in the property

is not affected by whether or not he avails himself of the right te
present evidence during the first stage of the proceeding.

Section 1260,240. The State Bar suggests adding the following sentence

to this section: "Such fees are taxable costs in the proceedings." The
staff does not believe that any revision is necessary but, if this matter
does merit treatment, we suggest a more direct statement to the effect that
such fees shall be paid by the ﬁlaintiff.
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Section 1268.030. The State Bar suggests the deletion of the require-

ment in paragraph (1) of subdivision (a) that the judgment authorizing the
taking be final before a firnal order of condemmation may be made. The
basic reason for this change is that it is desirable for both sides to have
title transferred as soon as possible to raduce the possibility of risk of
logs problems. (It was also suggested that the procedure we provide would
in some way make i1t more difficult to prorate taxes. The staff does not
understand this point and it was not pursued at the State Bar meeting.) The
existing law 18 unclear, but paragraph (1) appears to codify existing law,
If paragraph (1) were deleted, then Section 1268.510 (abandonment) should
also be revised to make clear that, where a final order of condemnation has
been recorded prior to final judgment and the judgment is reversed on appeal
and a new and higher award is obtained, the plaintiff retains the right to
abandon under Section 1268.510. What is the Commission's wish on this point?
Section 1268.110., The State Bar initially considered a suggestion

to make this section mandatory but finally recommended adding a new section
to provide substantially as follows:
§ . UWhere deposit has not been made pursuant to Section
1268.110, at any time after entry of judgment, the court, upon defend-
ant's motion, shall oxrder the plaintiff to deposit with the court for
the persons entitled thereto the full amount of the award as to all
elemente of compensation as to which no appeal is pending or contem—
plated together with an amount equal to the plaintiff's contentions of
value as to elements of compensation as to which an appeal ia pending or
contemplated.
We do not have the language actually approved by the State Bar, but the
above is close enough to reflect the substance of the action taken. In
short, they want the defendant to have the power to compel a deposit after
judgment of at least that amount which the plaintiff concedes should be paid.
Certain conforming changes were also sugpested. The plaintiff's right to
appeal or to move for abandonment would not be affected by a deposit pur~
suant to this section (see Section 1268.170). Where a defendant seeks to
withdraw a deposit made pursuant to this section, the plaintiff can require
that he post a bond to cover the withdrawal (see Section 1268.140). With-
drawal of the deposit would not, in and of itself, constitute such a change
of position as to preclude abandonment by the plaintiff (see Section 1268.510).

The State Bar did not consider sanctions for failing to make a deposit, but



such failure could be made grounds for dismissal. Section 1268.120 would be
revised to refer to deposits under the proposed section.

It should be noted that there is no requirement under existing law that
the amount of the judgment be deposited prior to 30 days after it becomes final.
See Section 1268.010. The State Bar suggestion reflects the prémise that it
is unfair for the defendant to have his property tied up with no ability to
convert his judgment into cash., This is especially true where it is the
plaintiff who is appealing. It 1s true that, until deposit 1is made, ioterest
will be accruing and, of course, deposit is required 1f the plaintiff seeks
possession so that it may proceed with the project. Illowever, neither of these
peints completely answers the basic objection. The Commission considered this
problem in comnection with prejudgment deposits. See Sections 1255.040 (de-
posit for relocation purposes on motion of certain defendants), 1255,050 (de-
posit on motlion of owner of rental property). You may recall that public en~
tities generally strongly object to mandatory deposits where possession 1s not
sought. Moreover, we have some concern with the method of fixing the amount
of the deposit and its practical effect on the right to abandon since the de-
fendant, by withdrawing the deposit, will almost always have changed his posi-
tion to an extent to preclude abandonment. In any event, the changes would
obviously require a decision by the Commission; what is your desire?

Section 1268.410. The State Bar suggests that paragraph (2) of sub~-

divisfion (a) be revised to read:

(2) A receipt for the money which shsll be deemed to be an
abandonment of all claims and defenses except his c¢laim to greater
compensation.

Actually, this change would bring this section into closer conformity with
Section 1255.260, its prejudgment counterpart, which continues existing law.
The staff's only concern with both provisions 1s that a defendant may in-
advertently waive his right to object to the right to take by withdrawing
the money. If this 18 not considered a significant problem——and apparently
it has not been under existing prejudgment deposit provisions--we suggest
that the language in both sections be conformed. Paragraph (2) should ac-
cordingly be revised to read:

(2} A receipt for the money which shall constitute a waiver

~ ~~by-operatlon of law of all claims and defenses except a claim for
greater compensation.



Section 1268,160. The State Bar suggests that this section be re-
vised to provide as follows:

1268.160. Vhen money is withdrawn pursuvant to this article, any
amount withdrawn by a person in excess of the amount to which he is
entitled as finally determined in the proceeding shall be paid with-
out interest to the plaintiff e but with interest to any other party
entitled thereto, and the court shall enter judgment accordingly.

Here again, the change proposed would bring this section into closer con-
formity with its prejudgment counterpart, in this case Section 1255.280.

The staff believes the suggested change is desirable even though it changes
existing law; however, we suggest that the wording be conformed more closely
to that of Section 1255,280. Accordingly, we suggest that Section 1268.160
be revised to read a8 indicated in Exhibit I (pink).
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Section 1268.170. The State Bar suggests that this section be revised
to read:

1268.170. The plaintiff does not waive the right to appeal

from the judgment, the right to move to abandon, or the right to

request a new trial by making any deposit pursuant to this article.
The staff believes that this change is desirable. It makes clear that
deposit does not in itself preclude a subsequent abandonment and refers
simply to a wailver of the right to appeal rather than "abandon or waive.”
Nevertheless, Section 1268.710 continues the language of existing law. If
the change 1s approved, a similar change should be made in Section 1255.080.
On the other hand, if deposit is intended to preclude abandonment, the staff
believes that this point should be clarified, at least in the Comménta to
Sections 1255,080 and 1268.170, or better by a revision of Section 1268.510
or the Comment to that section since Section 1268.510 permits the plaintiff
to abandon in any case (within specified time limits) and permits the de-
fendant to object on the sole ground stated in that section.



Section 1268,220, The State Bar suggests that subdivision (b) of
this section (and subdivision (f) of Section 1255.450) be revised to read:

(b) A single service upon or mailing to one of several persons

having a common bueiness er residence address Is sufficient,
Their obvious concern 1s that two truly different defendants might have the
same address and hence one of them might not receive adequate notice. The
staff merely notes that subdivision (b) as presently drafted is based on
existing law. See Section 1243.5(c). We are unaware that any problem has
actually cccurred under the present law; however, we have no objection to
making the change either.

Section 1268.230. The State Bar suggested two changes here. The

first sentence of the section should be revised to read:

The plaintiff does not waive the right to appeal from the judgment

or the right to request a new trisl by taking possession pursuant

to this article.
The State Bar considered but did not include here the clause referring to
“the right to move to abandon.” Compare Section 1268.170, Accordingly,
we believe, they propose that, where the plaintiff takes possession follow-
ing judgment, the plaintiff may not subsequently move to abandon. Moreover,
we assume that they would apply the same rule prior to judgment. See Sec-
tion 1255.470. We note, however, that the State Bar specifically declined
to clarify their decision here or resolve the ambiguity. We believe that
the matter should not be left to implication but should be made clear by
statute or Comment. HMoreover, we believe that taking possession should
not, in itself, preclude abandonment; whether abandonment should be per-
mitted or not should always be determined under the standards provided by
Section 1268.510--1.e., has the position of the defendant been substan-
tially changed to his detriment in justifiable reliance upon the proceed-
ing and can he be restored to substantially the same position as if the
proceeding had not been commenced? We would accordingly conform Sections
1268,.230 and 1255.470 to the proposal made above under Section 1268.170.

The State Bar also suggested that, where the plaintiff makes a de~
posit and takes possession following judgment, the defendant way draw

down the deposit, without waiving the right to appeal on the issue of “'pub~
lic use," although the right to appeal the right to take generally is waived.
The Commission has discussed the suggestion that the defendant should be
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permitted to drawm down the deposit and still object to the right to take
on numerous occasions and has decided not to adopt it. Vhat is the Commis-
slon's desire?

Section 1268.240. The State Bar suggests that we add the word 'reason-

ably" here, i.e., a public entity may exerclse reasonably its police power
in emergency situations. We see no need for this change; certainly the
statute does not imply that the public eatity is authorized to act unreason-

ably.
Section 1268.310. The State Bar sugpests two changes here. They

would change subdivision (a) from the date of entry of judgment--which 1is
existing law for eminent domain proceedings under Secticon 1255b(a)(1)-~to

the time the verdict or decision of the court was rendered or made--see
Section 1033 relating to interest in civil actions generally. We do not
believe that the change would have much practical effect although occasionally
there will be some delay between the time the judgment is rendered and the
time it is entered. In short, the staff does not oppose the policy suggestion
of the State Bar although we would use the term "judgment' as defined in See-
tion 1235.130 rather than verdict or decision.

The State Bar would also restore the phrase 'or damage to the property
occurs” to subdivision (b). The staff believes that this change should be
made. We now permit recovery for damage to the remainder caused by the con-
struction of the project whether or not the damage is caused by a portion of
the project located on the part taken. See Section 1263.420. Therefore, in
some circumstances, damage may occur to the remainder prior to the time pos-
session 1s taken of any of the defendant's property. The staff believes
that interest should run from the time such damage occurs; accordingly, we
suggest that the phrase referred to above be restored.

Section 1268.430. The State Bar suggests the addition of a subdivision

{c) to provide substantially as follows:

(c) Where the right to such tax refund 1s attacked by a motion
to tax costs, the court shall forthwith order the tax ccllector to
appear before the court, within not less than 20 days from the date
of the order, to show cause why the court should not award the refund
claimed by the defendant's cost bill.

This provision reflects the asserted need for a statutory procedure and
deadline to compel the tax collector to establish the amount of the refund.

The discussion at the meeting did not persuade us that a need really does
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exist; however, the suggestion was made and we do not oppose the basic prin-
ciple which in effect 1s that the tax collector should do his job of allo-
cating the taxes between palintiff and defendant as to given parcels of
property. See Sectlon 1268.420, We would expect that the inclusion of the
provision would cause objections from local officials and add to the price
that will be put on the bill.

Section 1268.610. The staff suggests that this section be revised

to make clear that, although there is a dismissal of one or more plaintiffs
pursuant to Section 1260.02G (determination of more necessary public use
where separate proceedings are consclidated), the defendant is not entitled
to recover litigation expenses that would not otherwise have been incurred.
It can be argued that dismissal of one or more plaintiffs does not consti-
tute a dismissal of the "proceeding” and hence Section 1268.610 is not ap-
plicable at all. Perhaps a Comment to this effect is all that is required,
On the other hand, the public entities might feel more secure if subdivision
{c) were also revised to provide in part:
(c) Where there is a partial dismissal . . . , or a dismissal

of one or more plaintiffs pursuant te Section 1260.020, . . . .
Does the Commission believe any action is required?

Section 1268.720. The State Bar suggests this section be revised
to provide:

1268,720. The defendant in an eminent domain proceeding shall,
except In the case of a frivolous appeal, be allowed his costs on
appeal, whether or not he is the prevailing party.
The substantive effect of this change is not great. It limits the power of
the Judicial Council to provide for costs by rule and it deals with frivo~
lous appeals without waiting for a Judicial Council rule. However, we do
not believe that a very different result would be reached under either ver-
sfon. 1If the State Bar suggestion is adopted, however, we do suggest that
it be made clear that the exception as to issues of title between two or
more defendants applies on appeal as well as in the trial court., See Sec~
tion 1268.710.

Subject to any action taken on the suggestions above, we still plan
to send Chapters 5, 8, and 11 to the printer as soon as possible, hopefully
before the end of October.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary



Hemovandum 73-89
EXHIBIT I
EMINENT DOMAIN LAW § 1268.160

Tentatively approved September 1970
Renumbered July 1973
Staff revision October 1973

§ 1268.160. Repayment of excess withdrawal

1268,160. (a) Any amount withdrawn by a party pursuant to this article
in excess of the amount to which he is entitled as finelly determined in the
eminent domain proceeding shall be pald to the parties entitled thereto. The
court shall enter judgment accordingly.

(b} The judgment so entered shall not include interest except that any
apount that 1s to be paild to a defendant shall include legal interest from the
date of its withdrawal by another defendant.

(c) If the judgment so entered is not paid within 30 days after its emntry,
the court may, on motion, enter judgment against the sureties, if any, for the
amount of such judgment.

(d) The court may, in its discretion, grant a party obligated to pay under
this section a stay of execution for any amount to be paid to a plaintiff. Such
stay of execution shall not exceeé one year following entry of final judgment

in the eminent domain proceeding.

Comment. Section 1268.160 supersedes subdivision (g) of former Section
1254, Unlike Section 1254, which did not require the payment of interest where
excess amounts were withdrawm, Section 1268.160 requires payment of interest
where the excess 1s to be redistributed among defendants but not where the ex-
cess is to be paid to the plaintiff. For a comparable provision, see Section
1255.280.



EMINENT DOMAIN LAW § 1230.010

Tentatively approved in part April 1973
Tentatively approved June 1973
Renunbered July 1973

CHAPTER 5. COMMENCEMENT OF PROCEEDING

Article 1. Jurisdiction and Venue

§ 1250.010, Jurisdiction in superior court
1250.010. Except as otherwise provided in Sectiom 1230,060 and in

Chapter 12 (commencing with Section 1273.010), all esminent domain proceed-

ings shall be commenced and prosecuted in the superior court.

Comnent. GSection 1250.010 declares the basic rule that eainent domain
procesdings ars to be conducted in the supericr court. This declaration con-
tinues prior law. See former Section 1243. For demurrer based on lack of
Jurisdiction, see Section 430.10.

However, the jurisdiction of the superior court is not exclusive. The
issue of just compenssticn may be submitted to arbitration, See Chapter 12. |
Moreover, Section 1230.060 praserves such juriediction as the Public Utilities -———_,
Commission may have puver issues in emingnt domain prossadings. Sse Ssction
1230.060 and Compent thereto.
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998-827 EMINENT DOMAIN LAW § 1250,020

Tentatively approved November 1971
Renumbered July 1973

§ 1250,020, Place of commencement

1250.020, (a) Except as provided in subdivision (b}, an eminent domain
proceeding shall be commenced in the county in which the property sought to
be taken is located.

(b) vhen property sought to be taken is situated in more than one county,

the plaintiff may commence the proceeding in any one of such counties.

Comment. Sectiom 1250,020 specifies where an eminent domein proceeding
must be brought. Failure to bring the pfoceeding in the proper county 1s a
failure to vest the necessary jurisdiction in the court. For provisions au-
thorizing transfer of the proceedings for trial, see Section 1250.040, For
‘demurrer on ground of lack of jurisdiction, see Section 430.10.

Section 1250.020 does not authorize a condemnor to condemm property be-
youd its territorial limits, See Section 1240.050 for such auwthority, For
authority to separate property in a complaint for trizl, see Section 1048,

Section 1250.020 recodifies the substance of the venue provisions of
former Section 1243,

Subdivision (a). Generally speaking, the only place an eminent domain
proceeding may be brought is the county in which the property sought to be
acqulired lies.

Subdivision (b). Where property straddles a county line, the plaintiff
has the option to bring suit on either side of the line, and the county so

chosen is the proper place of trial for all the property even though a pore
tion is not located in the county. See Section 1250.030. Under former law,
where property situated in more than one county was sought to be acquired,

the plaintiff could elect to bring separate proceedings relating to separate
portions of the property in the county where such portion was situated., See
former Section 1243. Subdivision (b), however, requires the plaintiff in this
situation to make an election and bring the proceeding in one of the

countles in which the tract is situated. In certaln situations, relief

from the plaintiff's choice of county may be obtained pursuant to Section
1250,040. See Section 1250.040 and Comment thereto.
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EMINENT DOMAIN LAW § 1250,030
Tentatively approved November 1971

Renumbered July 1973

§ 1250.030. Place of trial

1250.030. (a) Except as provided in subdivision (b), the county in
which an eminent domain proceeding is commenced pursuant to Section 1250.020
13 the proper county for trial of the proceeding.

(b) Where the court changes the place of trial pursuant to Section
1250,.040, the county to which the proceeding is tranaferred is the proper

county for trial of the proceeding.

Comment. Section 1250,030 continues the substance of a portion of
former Section 1243.



EMINENT DOMAIN LAW § 1250.040
Tentatively approved November 1971

Renumbered Juiy 1975

§ 1250.040. Change of place of trial generally

1250,040. The provisions of the Code of Civil Procedure for the change

of place of trial of actions apply to eminent domain proceedings.

Comment. Section 1250.040 makes clear that the rules of practice for
civil actions generally govern venue change in eminent domain proceedings.
This continues prior law. See former Section 1243 and City of Long Beach v.
Lakewood Park, 118 Cal. App.2d 596, 258 P.2d 538 (1953). See also Section
1230.040 and Yolo Water & Power Co. v. Superior Court, 28 Cal. App. 589, 153
P. 394 (1915). Contrast City of Santa Rosa v. Fountain Water Co., 138 Cal.
579, 582, 71 P. 1123, 1136 (1903). '

Included in the provisions incorporated by Section 1250.040 is Section
394. Under the applicable portions of Section 3%4, if a local public entity
commences an eminent domain proceeding in a county in which it is situated
agalnst a defendant who is not situated, doing business, or residing in such
county, elther party may move to have the proceeding transferred for trial to

another county. Alternatively, if a local public entity commences an eminent
domain proceeding in a county in which it is not situated, either the entity
or any defendant who 1s not situated, doing business, or residing in such
county may move to have the proceeding transferred for trial to another
county. Upon such motion, the court is obligated to transfer the trial to asg
nearly a neutral county as possible. The county te which the proceeding may
be transferred includes the county (1) upon which the parties agree, (2) in
which, as nearly as possible, no party is situated, doing business, or reaid-
ing, or (3) im which, as nearly as possible, all parties are situated, doing
business, or residing. Where the property is located in a neutral county to
begin with, the court need not transfer the proceeding even though a motion
to transfer would be authorized under Sectiom 394. See City of Stockton v.
Hilson, 79 Cal. App. 422, 249 P. 835 (1926). See also City of Los Angeles
¥. Pacific Tel. & Tel. Co., 164 Cal. App.2d 253, 330 P.2d 888 (1958).
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EMINENT DOMAIN LAW § 1250.040

Tentatively approved November 1971
Renumbered July 1973

Section 394 applies to proceedings commenced by any public entity other
than the state. See Section 394(3). See also People v. Spring Valley Co.,
109 Cal. App.2d 656, 241 P.2d 1069 (1952)(Section 394 not applicable in ac-
tion by state); Riverside etc. Dist, v. Joseph W. Wolfskill Co., 147 Cal.
App.2d 714, 306 P.2d 22 (1957)(Section 394 not applicable in action by state
agency); Georgetown Divide Pub. Util. Dist. v. Bacchi, 204 Cal. App.2d 194,
22 Cal., Rptr. 27 (1962)(Section 394 applicable in action by special district
having status of local public eatity).

Section 394 applies to any defendant regardless of the interest the de~-
fendant claims in the property sought to be taken. See Georgetown Divide
Pub, Util. Dist. v. Bacchi, supra (joint owners may take advantage of Section
394); City of Oakland v. Darbee, 102 Cal. App.2d 493, 227 P.2d 909 (1951)
{separate owmers may take advantage of Section 394); City of Long Beach v,

Lakewood Park, supra {(owners of oll exploration and development rights may
take advantage of Section 394). The mere fact that the proceeding is a "mixed
action,"” one in which only some of the defendants fall within the terms of
this section, does not preclude its applicability. See Georgetowm Divide
Pub. Util, Dist. v. Bacchi, supra; 1 J. Chadbourn, li. Grossman, A. Van Alstyne,
California Pleading § 367 (1961). See also People v. Ocean Shore R.R., 24
Cal. App.2d 420, 75 P.2d4 560 (1938)(order changing venue on motion by but
one of several defendants on grounds of impossibility of impartial trial
affirmed).

The term "doing business" as used in Section 394 is intended to mean

conducting some substantial activity, e.g., holding one's self out to others
as engaged in the selling of goods or services. See City of Los Angeles v.

Pacific Tel. & Tel. Co., supra.



EMINENT DOMAIN LAW § 1250.110

Tentatively approved June 1973
Renumbered July 1973

Article 2, Commencement of Proceeding Generally

§ 1250,110. Complaint commences proceeding

1250.110, An eminent domain proceeding is commenced by filing a com~

plaint with the court.

Comment. Section 1250.110 supersedes a portion of former Section 1243
which provided that eminent domain proceedings were commenced by f£iling a
complaint and issuing summons. Section 1250.110 makes clear that the filing
of a complaint alone is sufficient to commence an eminent domain proceeding
and confers subject matter juriediction on the court. See Harrinmgton v.
Superior Court, 194 Cal. 185, 228 P. 15 (1924); Bayle-Lacoste & Co. V.
Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 {1941).

Section 1250.110 is comparable to Section 411,10 which provides that
“a civil action 1s commenced by filing a complaint with the court."




998-832 EMINENT DOMAIN LAW § 1250.120

Tentatively approved June 1973
Benumbered July 1973
Revised Septembexr 1973

§ 1250.120. Contents of summons

1250.120. (a) Except as provided in subdivision (b), the form and
contents of the summone shall be as in civil actions generally.

{(b) Where process is served by publication, in addition to the summons,
the publication shall describe the property sought to be taken in a manner
reasonably calculated to give persons with an interest in the property actual

notice of the pending proceeding.

Comment. Section 1250.120, which prescribes the contents of the sum~
mons, supersedes former Section 1245. Sections 412.20 and 412.30 specify
the matters to be included in the summons.

Since the summons does not contain a description of the property (which
formerly was required), the defendant must refer to the complaint for this
information. However, where service of the summons is by publication, a copy
of the complaint is not published. To assure that a person served by publi-
cation will be able to determine if he has an interest in the property, sub-
division (b) requires the publication to contain a description of the property
where process is served by publication. Cf. Section 413.10 (service required

in a manner 'reasonably calculated to give actual notice'').
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§ 1250.130. Additional requirements where service 1s by pubiication

1250.130, Vhere the court orders service by publication, it shall
also order the plaintiff (1) to post a copy of the summons and complaint
on the property sought to be taken and (2), 1f not already recorded, to
record a notice of the pendency of the proceeding in the manner provided by
Section 1250.150., Such posting and recording shall be done not later than

10 dayas after the date the order 1s made.

Comment. Section 1250,130 provides additional requirements where ser-
vice is by publication. The manner of service generally in an emimnent do-
main proceeding is provided by Sections 415,10-415.50. See Section 1230.040
{rules of practice in eminent domain proceeding).

Due process requires that the rights of a person may be adjudicated only
if that person is served with process in a manner reasonably calculated to
give him actual notice and an opportunity to be heard. See, e.pg., Milliken
v. Meyer, 311 U.S. 457 (1940); Title & Document Restoration Co. v. Kerrigam,
150 Cal. 289, 88 P. 356 (1906), If a person cannot, after reasonable dili-
gence, be served personally or by mail, the court may order service by publi-

cation. Section 415.50. This may occur either because the whereabouts of a
named defendant are unknown or because the identity of the defendant is un-
known {as where there are heirs and devisees or all persons unknown are named
as defendantas pursuant to Section 1250,.220). However, where service by pub-
lication 18 ordered pursuvant to Section 415.50, Section 1250.130 requires
that the court alsoc order the plaintiff to post a copy of the summons and
complaint on the property and record a lis pendens within 10 days after the
naking of the order. This provigion is designed to increase the likelihood

that interested parties will peceive actual notice of .the proceeding... Lf. Title
& Document Restoratiom Co. v. Kerripsn, supra. The court should by order

also give appropriate directions as to the manner of posting, e.g., location
and number of copies. See Section 413.30.
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Section 1250.130 supersedes a portion of the second sentence of former
Section 1245.3 relating to service on helrs and devisees, persons unknown, and
others. Section 1250.130 extends the posting requirement to the case where any
defendant is served by publication. As to the requirement of recording, compare
Sections 749, 749.1 (1is pendens must be filed in quiet title action against un-
known claimants).

Although generally service statutes are liberally construed (cf. Sections
4 and 187), the due process considerations involved in service by publication
demand strict compliance with the statute. See Stanford v. Worn, 27 Cal. 171
(1865). See also City of Los Angeles v. Glassell, 203 Cal. 44, 262 P. 1084
{1928).
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§ 1250.140. Attorney General served where state is a defendant

1250.140. Where the state is a defendant, the summons and the complaint

shall be served on the Attorney General.

Comment. Section 1250.140 requires service on the Attorney General
when property belonging to the state is sought to be taken. This continues
a reguirement of subdivision (8) of former Section 1240 which also required
service on the Governor and the State Lands Commission. In a apecial pro-
vision relating to the condemmation of a “square,” former Section 1245.4
required service on the Director of General Services. These additional ser-
vice requirements are eliminated. The Attorney General is charged with the
responsibility for seeing that the proper agency of the state receives notice
of the proceeding.

]}
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§ 1250.150. Lis pendens

1250.150. The plaintiff, at the time of the commencement of an eminent
domain proceeding, or at any time thereafter, may record a notice of the pen-
dency of the proceeding in the office of the county recorder of any county

in which property described in the complaint is located.

Comment. Section 1250.150 makes clear that the plaintiff in an eminent
domain proceeding may file a 1lis pendens after the proceeding is commenced.
This provision supersedes a portion of former Section 1243 that required the
plaintiff to file a 1lis pendens after service of summons. Compare Section
1250,130 (1is pendens required where service is by publication). Where a lis
pendens is recorded prior to a transfer, the judgment in the proceeding will
be binding upon the transferee from a defendant named by his real name whe
is properly made a party to the proceeding. Drinkhouse v. Spring Valley Water
Works, 87 Cal. 253, 25 P. 420 (1890).

Failure to file such a notice of pendency of the eminent domain proceeding

does not deprive the court of subject matter jurisdiction. See Housing Authority
v. Forbea, 51 Cal. App.2d 1, 124 P.2d 194 (1942). Fowever, where a lis pendens

18 not recorded prior to a recorded transfer, the transferee will not be bound

by the judgment In the proceeding unless he 1s properly made a party to the
proceeding. See Bensley v. Mountain Lake Water Co,, 13 Cal. 306, 319 (1859).
See also Section 1250,220 {naming defendants).

Section 1250.150 is analogous to Section 409 (obligation to file lis
pendens and consequences of failure to do s0). See also Roach v. Riverside
Water Co., 74 Cal. 263, 15 P. 776 (1887) (Section 409 applicable to condemna-
tion proceedings prior to adoption of former Section 1243).

-11-
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Article 3. Parties: Joinder of Property

8 1250.210. ldentification of parties

1250.210. {(a) A person seecking to tazke property by eminent domain shall

be designated the plaintiff.

(b) A person from whom property 1s sought to be taken by eminent domain

shall be designated the defendant.

Comment. Although an eminent domain proceeding is a special proceeding,
the terms “plaintiff" and ""defendant” are utilized throughout the Eminent Do-
main Law. This usage is consistent with the generally judicial nature of
eminent domain proceedings in California as well as with past practice and
custom. See former Section 1244(1), (2)(parties styled "plaintiff" and "de~
fendant"). See also Section 1063,

The pleintiff must be a person authorized by statute to exercise the
power of eminent domain to acquire the property sought for the purpose listed
in the complaint. See Section 1240.020. A proceeding may not be maintained
in the name of any other person. See People v. Superior Court, 10 Cal,2d 288,
73 P.2d 1221 (1937); City of Sierra Madre v. Superior Court, 191 Cal. App.2d
587, 12 Cal. Rptr. 836 (1961); Black Rock etc. Dist, v. Summit etc, Co., 56
Cal. App.2d 513, 133 P.2d 58 (1943). Cf. City of Oskland v. Parker, 70
Cal. App. 295, 233 P. 68 (1924)(objection that real party in interest was a
private person rejected). As to joinder of the owner of “necessary prop~

erty” in a proceeding to acquire "substitute property,” see Section 1240.340.
The defendants can only be those having an interest in the property described
in the complaint. San Joaquin etc. Irr. Co. v. Stevinson, 164 Cal. 221,

128 P. 924 (1912); cf. former Sections 1245.3, 1246, 1247.2.

-12
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§ 1250.220, Naming defendants

1250.220, (a) The plaintiff shall name as defendants, by their real
names, those persons who appear of record or are known by the plaintiff
to have or claim any right, title, or interest in the property described
in the complaint.

{b) If 2 person described in subdivision (a) is dead and the plaintiff
knows of a duly qualified and acting personal representative of the estate
of such person, the plaintiff shall name such personal representative as a
defendant. If s person described in subdivision (a) is dead or 1s believed
by the plaintiff to be dead and 1f plaintiff knows of no duly qualified
and acting personal representative of the estate of such person and states
these facts in an affidavit filed with the complaint, plaintiff may name as
defendants "the heirs and devieees of . . . . . . . (naming such deceased
person), deceased, and all persons claiming by, through, or under said de-
cedent," naming them in that manner and, where it is stated in the affidavit
that such person i1s believed by the plaintiff to be dead, such person also
may be named as a defendant.

(¢) In addition to those persons described in subdivision (a), the
plaintiff may name as defendants "all persons unknown claiming any right,

title, or interest in or to the property,' naming them in that manner.
(d) Any judgment rendered in a proceeding under this title shall be
binding and conclusive upon all persons named as defendants as provided

in this section and properly served.

Comment. Section 1250.220 supersedes portions of former Sectioms
1244 and 1245.3, Subdivision (a) is substantively the same as paragraph
2 of former Section 1244. Subdivisions (b) and (¢) are substantively the

-]13~
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game as the first sentence of former Section 1245.3. See also paragraph
2 of former Section 1244, Subdivision (d) is substantively the same as
the last paragraph of former Section 1245.3. See also Section 1250,130
and Comment thereto (posting where service is by publication).

The naming of defendants is basically within the control of the plain-
tiff--People v, Shasta Pipe etc, Co., 264 Cal. App.2d 520, 537, 70 Cal.
Rptr. 618, 629 (1964)--but failure to jJoin a proper party to the proceeding
leaves his interest unimpaired. Wilson v. Beville, 47 Cal.2d 852, 306 P.2d
789 (1957). Yevertheless, a2 person not named as a defendant who claims ain in-

terest in the property sought to be acquired may participate in the proceeding.
Section 1250.230.

Subdivision {a). Subdivision (a) reenacts the requirement found in
paragraph 2 of forumer Section 1244 that the names of all owners and claim-

ants of the property must be listed in the complaint. This includes occupants
of the property who claim a possessory interest in the property. The form of
subdivision (a) has been adapted from former Section 1245.3.

Subdivision (b). Subdivision (b) specifies the requirements for naming
defendants where one of the clalmants to the property is deceased. The basic

rule is that the personal representative of the estate of the decedent must
be named as defendant in the decedent's place. This codifies prior law.
See Monterey County v, Cushing, 83 Cal. 507, 23 P. 700 (1890)(decided under
former Code of Civil Procedure Section 1582, predecessor of Probate Code
Section 573).

Where there is no duly.qualified and acting personal representative
known to the plaintiff, the‘plaintiff need not awalt the appointment and
qualification of one but may proceed with the suit naming as defendants the
heirs and devisees of the deceased person and, if such person is believed
to be but not known to be dead, the plaintiff may also name such person as

a defendant.

~le
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Subdivision {c). Subdivision (c) enables the plaintiff to name unknown
holders of interests in the property. &4 plaintiff may also proceed pursuant

to Section 474 by fictitiously naming defendants who claim an interest but
whose names are not known. See Bayle-Lacoste & Co. v. Superior Court, 46
Cal. App.2d 636, 116 P.2d 458 (1941). VWhen the fictitiously named party's
real name 1s discovered, the pleading must be amended accordingly. Alameda
County v. Crocker, 125 Cal. 101, 57 P, 766 (1899).

Subdivision (d). Subdivision (d) assures that persons properly named

under this section and served in compliance with the general provisions govern-
ing service--Chapter 4 {(commencing with Section 413.10) of Title 5 of Part 2--

and the requirements for service provided by this title (Sections 1250.120 and

1250.130) are bound by the judgment in the proceeding.

-15-
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§ 1250.230. Appearance by named end uvnncned defendants

1250,230. Any person who claims zny right, title, or interest, whether
legal or equitable, in the property deserided in tle complaint may appear
in the proceeding. Waether or not sucl peicon 1o uamed as a defeudant In

the complaint, he shall zppear as a defendant.

Comment, Secticn 1250,230 reenacte without substantive change the second
sentence of the second paragraph of former Sectlon 1245.3 and the second
paragraph of former Section 1246. t makes clear thet all interested persons
may participate in an eminent dozain proceeding.

An eminent domain judguent is generally binding only on persons, in=-
cluding "unknown persons,' ramed in the complaint and properly served., See
Sections 1250.150 (lis pendene), 1250.220 (naming defendants): Wilson v.
Beville, 47 Cal.2d 852, 306 P.2d 789 (1957){fallure to join interest holder
leaves his interest uvnimoaired). However, any parson who has an interest
in the property even if he 13 nct nzmed and ssrved may, if he chooses, par-
ticipate. See Bayle-Loceste & Co. v. Swperior Court, 45 Cal. App.2d 636,

116 P.2d 458 (1941): Stratford Irr. DMst. v. Empire Water Co., 44 Cal. App.2d
61, 111 P.2d 957 (1941) {dictun) (rersons oot defendants wiwe claim any inter-

est may appear and defend). If hc dons participate by raking a general ap-
pearance In the procseding, he will, of courzs, be bound by the judgment,
Harrington v, Superior Court. 194 Cal. i85, 228 P. 15 {1924); Bayle-Lacoste

& Co. v. Superior Court, supra.

In order to participate, a parzen aust have a legal or equitable in~
terest in the property dezscribed In “he compluint. For exomples of Inter-
est holders who have been pernitted to participate, sez Marrington v.

Superior Court, suvpra (named defendant holding fee intzrest not served but

appeared voluntarily); County of San Benito v. Coprex Mein. Min. Co., 7 Cal.
App.2d 82, 45 P.2d 428 (1935} (successor inm interest to fe2 holder); Bayle-
Lacoste & Co. v, Superior Court, supra {lessee}; City of Valleio v. Superior
Court, 199 Cal. 408, 242 P. 1084 (1926)("owmer and holdex” of deed of truat);
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city gg_Los Angeles v. Dawson, 139 Cal. App. 480, 34 P.2d 236 (1934) (assignee

of eminent domain proceeds).

Section 1250.230 does not authorize the participation of a person who
fails to show that he has an interest in the property sought to be taken.
Thus, third parties who would not be affected by the adjudication of either
title or compensation in the eminent domain proceeding have been denied the
right to participate in the proceeding. See San Joaquin etc. Irr. Co, v.
Stevinson, 164 Cal. 221, 235-237, 240-242, 128 P. 924, 929-930, 931-932
(1912) (upstream riparian owners); City of Alhambra v. Jacob Bean Realty Co.,
138 Cal. App. 251, 31 ?.2d 1052 (1934)(owners of abutting property who might
suffer consequential damages from the project for which the property is be-
ing acquired). See also City of Riverside v, Malloch, 226 Cal. App.2d 204, 37
Cal. Rptr. 862 (1964)(shareholder in company from which property sought to

be acquired not permitted to participate). However, what constitutes “property"

is subject to both legislative and judicilal change. See Sections 1265.310
(unexercised options) and 1265.410 (contingent future interests); Southerm
Cal. Edisonm Co. v. Bourgerie, 9 Cal.3d 169, 507 P.2d 964, 107 Cal. Rptr.

76 (1973). Section 1250.230 1s intended to be flexible enough to accommodate
such changes and to permit participation by any person with a recognizable

interest.

In San Bernardino etc. Water Dist. v. Gage Canal Co., 226 Cal. App.2d
206, 37 Cal. Rptr. 856 (1964), it was suggested in dictum that a person who
sought to scquire by eminent domain the same property involved in a pending

eminent domain proceeding could appear in such proceeding under former Section
1256. However, under the Eminent Domain Law, his proper remedy is to commence
another proceeding and move to consolidate the proceedings. See Section 1048,

-17-
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§ 1250.240. Joilnder of property

1250,.240. The plaintiff may join in one complaint all property located

within the same county which 1s sought to be acquired for the same project.

Comment. Section 1250,240, which reenacts the substance of a portion
of subdivision 5 of former Section 1244, permits the plaintiff at his option
to join an unlimited nusber of parcels belonging to different defendants
in the same eminent domain proceeding provided that the property joined lies
wholly or partially in the same county (see Section 1250.020) and it 1s to
be used for the same project. See County of Sacramento v. Glamm, 14 Cal.
App. 780, 788-790, 113 P. 360, 363-364 (1910). The contents of the complaint
nust, of course, be complete as to all property joined. See Section 1250,310

and Comment thereto.

Section 1250.240 provides simply for joinder in the initial pleading;
it in no way limits the authority of the court to order separate trials
where appropriate. See Section 1048. See also Section 1230.040 (rules
of practice in eminent domain proceedings). But cf. Section 1260.220 (pro-
cedure for compensating divided interests in a single parcel).
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Article 4. Pleadings

§ 1250.310. Contents of complaint

1250.310. The complaint shall contain all of the following:

(a) The names of all plaintiffs and defendants.

(b) A description of the property sought to be taken. If the plaintiff
claims an interest in the property sought to be taken, the complaint shall
indicate the nature and exteant of such interest. The description may, but
is not required to, Indicate the nature or extent of the interest. of the de-
fendant in the property.

{(c) A statement of the right of the plaintiff to take by eminent domain
the property described in the complaint. The statement shall include:

(1) A description of the purpose for which the property is sought to
be taken.

(2) An allegation of the necessity for the taking as required by Section
1240,030; where the plaintiff is a public entity, a reference to its resolution
of necessity; where the plaintiff i1s a nonprofit hospital, a reference to
the certificate required by Section 1427 of the Health and Safety Code.

(3) A reference to the specific statutes authorizing the plaintiff to
exercise the power of eminent domain for the purpose alleged. Specification
of the statutory authority may be in the alternative and may be inconsistent.

(d) A map indicating generally the property described in the complaint

and 1ts relation to the project for which it is sought to be taken.

Comment. Section 1250,.310 prescribes the necessary contents of a com-
plaint in an eminent domain proceeding. A complainrt that does not contain
the elements specified in this section 1s subject to demurrer. See Sections

]9
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430,10 and 430.30. Section 1250.310 18 an exclusive listing of the substan~
tive allegations required to be made by the plaintiff. Other substantive
allegations may, but need not, be made. See, e.g., California S.R.R. v.
Southern Pac., R.R., 67 Cal. 59, 7 P. 123 (1885) (averment of wvalue not re-
quired and is surplusage); County of San Luis Obispo v. Simas, 1 Cal. App.

175, 81 P. 972 (1905) (averment of manner of construction of proposed im-
provement not required).

Other necessary procedural elenents not specified in this section are
required to be incorporated in the complaint, however. These include a
caption (Sections 422.30 and 422.40), a request for relief (Section 425.10),
and a subscription (Section 446). See zlso Section 1250.330 (signing of
pleadings); Pub. Util. Code § 7577 (additional requirement where complaint
seeks relocation or removal of railroad tracks).

Subdivision (a). The rules for designating parties to an eminent domain
proceeding are prescribed Iin Sections 1250.210 and 1250.220,

Subdivision (b). Subdivision (b), which requires a description of
the property sought to be taken, supersedes subdiviefion 5 of former Section

1244, The property described in the complaint may conslst of anything from
a fee Interest in land, to water rights, to noilse easements, to franchises.
See Section 1235.170 ("property" defined).

The description of the property should be sufficiently certain to en-
able the parties, and any ministerial officer who may be called upon to en-
force the judgment, to know precisely what land is to be taken and paid for.
See California Cent, R.R. v. Hooper, 76 Cal. 404, 18 P. 599 (1888). See
also Section 430.10(g)(demurrer for uncertainty).

Like the former provision, subdivision {(b) does not require the com-

plaint to identify the nature of the interests the various partles may have

in the property sought to be taken. Specification of the precise interest

held by the defendant is left to the defendant. See Section 1250.320 (answer).
However, the judgment in an eminent domain proceeding affects only the inter-
ests of parties properly joined or appearing. See Sections 1250.220 and 1250.230
and Comments thereto. Where the plaintiff has or claims a preexisting inter-

est in the property sought to be taken, this interest must be described in
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the complaint. See People v, Shasta Pipe etc. Co., 264 Cal. App.2d 520,

70 Cal. Rptr. 618 (1968);: cf. City of Los Anpeles v. Pomeroy, 124 Cal., 597,
37 P. 585 (1899); Feople v. Witlow, 243 Cal. App.2d 490, 52 Cal. Rptr, 336
(1966).

Unlike former Section 1244, subdivision (b) does not require that the
complaint indicate whether the property taken 1s a part of a larger parcel
but requires only a description of the property taken. Contrast Inglewocod
¥. Johnson (0.T.) Corp., 113 Cal. App.2d 587, 248 P.2d 536 (1952),

Subdivision (c). Subdivision (c¢) supersedes subdivision 3 of former
Section 1244 requiring a statement of the right of the plaintiff. Subdivi-
sion (c) is intended to provide the owner of the property sought to be taken
with an understanding of the purpose for which his property is being taken and
the authority on which the taking is based. The requirements of subdivision
(c) may be satisfied in any way convenient to the plaintiff so long as they

are indicated in the complaint. This might include summarizing the resolution
of necessity, or attaching the resolution to the complaint and incorporating
it by reference.

Paragraph (1) requires a description of the public purpose or public
use for which the property is being taken. Property may not be taken by
eainent domain except for a public use. Cal. Const., Art. X, § 14; Section
1240.010. The public use must appear on the face of the complaint. See
Kern County Umion High School Dist, v. McDonald, 180 Cal. 7, 10, 179 P.

180, 182 (1919); cf. Aliso Water Co. v. Baker, 95 Cal. 268, 30 P. 537
(1892).

Paragraph (2) requires a description of the public necessity for the
taking. The items of public necessity are listed in Section 1240.030 and
include public necessity for the project, plan or location of the project

compatible with the greatest public good and least private injury, and neces~
sity of the particular property for the project. This extensive description
of the necessity for the taking supplants the peneral allegation permitted
under prior law. See, e.g., Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15
{1955). It should be noted that a public entity must first adopt a resolu-
tion of necessity before it may proceed to condemn propexty. Section 1245.220.
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Thus, while subdivision {2) requirec zn extensive statement of the necessity
for the acquisition, this statement may be satisiied by incorporation of the
resolution containing appropriate findings and declarations., The resolution,
under certain conditions, is givon conclusive effect in the proceeding., See
Section 1245.250. 1If the rezolution is not in-oruscrated, a reference to the
resolution should be included wilch is adeguste to 1dentify it so that a copy
of the resoluticn may be obtained. A similur reference to the certificate
required by Section 1427 of the Health and Safety Code must be included where
applicable.

Paragraph (3) requires specific reference to tne authority of the con-
demnor, The power of eminent domain may be excrecilsed only by persons express—
ly authorized by statute for purposes eupressly designated by statute. Sec~
tion 1240.020. For other sections that veguire a statement of statutory au-
thority in the complaint, see Sections 1240.230 (future vse), 1240.320-
1240,330 (substitute condesmation), 1245.420 (axcess condemnation), 1240.510
{compatible use), 1240.610 (more nececsary use). The requirement of a spe-
cific reference to all authorizing statutes supplante the general allegation
of right to condeun pernitted under prior law. 3Jee, e.g., Kern County High
School Dist. v. McDonald, supra, end Log Altos Scheol Dist. v. Watson, 133 Cal.,
App.2d 447, 284 P.2d 513 (1955). Whers the plaintiff may be authorized to take

the property on differing end inccnsictent grounds, the plaintiff may allege

such authority in the alternrtive,
Subdivision (d). Subdivisicn (d) broadens “be requirement formerly

found in subdivision 4 of Section 1244 that the compleint be accompanied by
a map where the taking was for o right of way. &Scbdivision {d) requires a
map to be attached to the complaint in 211 casze, The mep should be suffi-
ciently detailed snd accuratz to enable the parties to identify the property
and its relation to the project. Wheze the tcking is for a right of way,
the map should show 1its location, generzl routa, and terminil with respect

to the property sought to be taken. The map need not indicate whether the
property sought is a part of a larger parcel. Cf. Pub. Util. Code § 7557

{map required where complaint sesks relocation or removal of railroad tracks ).
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§ 1250.320. Contents of answer

1250.320., The answer shall include a statement of the right, title,

or Interest the defendant claims in the property described in the complaint,

Comment. Section 1250.320 continues the requirement of former Section
1246 that the answer include a statement of the defendant's claimed interest
in the property. Unlike former Section 1246, which Sectiomn 1250.320 supersedes,
Section 1250.320 does not require s defendant to specify the compensation
he claims for the proposed taking; the defendant's claims relating to compensation
are revealed by discovery and other pretrial procedures.

The allegations of the answer are deemed denied as in civil actions gemer-
ally. See Section 431.20(b). Amendments to the answer are made as in civil
actions generally. See Sections 472 and 473. See also Sectiom 1250,380.

Defenses that the defendant has to the taking may be alleged in the answer
or, where appropriate, may be raised by demurrer. See Section 1250.350. See
also Sections 1250.360 and 1250,370 (grounds for objecting to right to tske).
The rules governing demurrers to the complaint are the same as in civil actions
generally. See Section 1230.040 (rules of practice in eminent domain pro-
ceedings). See generally Sections 430.10, 430.30-430,80,

As to the use of a cross-complaint in an eminent domain proceeding, see
Sections 426.70 (compulsory cross-complaints) and 428.10 (when cross~complaint
permitted) and the Comments to those sections.
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§ 1250.330. Signing of pleadings by attorney

1250.330. Where a party is represented by an attorney, his pleading
need not be verified but shall be signed by the attorney for the party.
The signature of the attorney constitutes a certificate by him that he has
read the pleading, that to the best of his knowledge, information, and be-
lief there 18 ground to support it, and that, if it is an answer, it is not
interposed for delay. If the pleading is not signed or is sipgned with in-
tent to defeat the purposes of this section, it may be stricken as sham and

falsge.

Comment, Section 1250.330 requires all pleadings to be signed by the
attorney where the party in an eminent domain proceeding is represented by
an attorney. The effect of signature by the attorney is substantially the
same as that under Rule 11 of the Federal Rules of Civil Procedure.

For a willful violation of this secticn, an attorney is subject to appro-
priate disciplinary action. See Rules 1, 13, 17 of the Rules of Professional
Conduct of the State Bar of California. See also Bus. & Prof. Code § 6076,

It should be noted that Section 1250.330 requires both the attorney for
the plaintiff and the attorney for the defendant to sign their respective
pleadings. The plaintiff may also verify, if it chooses, but such verifica-
tion will not require verification by the defendant if he is represented by
an attorney. Compare Sectlion 446 (verification by defendant generally re-
quired where plaintiff i1s a public entity or where complaint is verified).

§ 1250.340 [Reserved for expansion]
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EMINENT DOMAIN LAW § 1250.350
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§ 1250.350, Pleading objections to right to take

1250.350. A defendant may object to the plaintiff's right to take, by
demurrer or answer as provided in Sectiom 430.30, on any ground authorized
by Section 1250,360 or Section 1250.370. The demurrer or answer shall state
the specific ground upon which the objection is taken and, {f the objection
is taken by answer, the specific facts upon which the objection is based.

An objection may be taken on more than oane ground, and the grounds may be

inconsistent.

Comment. Section 1250.350 males clear the rules governing the pleading
of objections to the right to take. See Sections 1250,360 and 1250.370
(11sting grounds upon which objection may be taken). The general rules that
determine whether the objection may be taken by demurrer or answer (see Sec~-
tion 430.30) apply to pleading an objection to the right to take. Objections
to the complaint, other than objections to the right to take, are governed
by the rules applicable to civil actions generally. See Section 1230.040
(rules of practice in eminent domain proceedings).

The facts supporting each objection te the right to take must be spe~
cifically astated in the answer., This requirement is generally consistent with
former law that, for example, required the defendant to allege specific facts
indicating an abuse of discretion such as an intention not to use the prop-
erty as resolved. See, e.g., County of San }Mateo v. Bartole, 184 Cal. App.2d
422, 433, 7 Cal. Rptr. 569, S76 (1960). See also People v. Chevalier, 52
Cal.2d 299, 340 P.2d 598 (1959); People v. Hahabedian, 171 Cal, App.2d 302,
340 P.2d 1053 (1959); People v. Olsen, 109 Cal, App. 523, 293 P. 645 (1930).

-25-
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§ 1250,360. Grounds for objection to right to take where resolution conclusive

1250.360. Grounds for objection to the right to take, regardless of

vhether the plaintiff has adopted a resolution of necesaity that satisfies the
requirements of Article 2 {(commencing with Section 1245.210) of Chapter 4, in-
clude:

{a) The plaintiff is not authorized by statute to exercise the power
of eminent domain for the purpose stated in the complaint.

(b) The stated purpose is not a public use.

(c) The plaintiff does not intend to devote the property described in
the complaint to the stated purpose.

(d) There is no reasonable probability that the plaintiff will devote
the described property to the stated purpose within seven years or such longer
perlod as is reasonable.

(e) The described property is not subject to acquisition by the power of
eminent domain for the stated purpose.

(f) The described property is sought to be acquired pursuant to Section
1240.340 (substitute condemmation), 1240.410 (excess condemnation), 1240.510
(condemnation for compatible use), or 1240.610 (condemnation for more neces-
sary use), but the acquisition does not satisfy the requirements of those
provisions.

(g) The described property 1s sought to be acquired pursuant to Section
1240.610 (condemnation for more necessary use), but the defendant has the right
under Section 1240.630 to continue the public use to which the property is
appropriated as a joint use.

(h) Any other ground provided by law.

26—
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may not take an existing airport owned by a local entity. Pub. Util, Code

§ 21632. See also Section 1240.010 and Comment thereto (eminent domain only
for purposes authorized by statute); cf. subdivision (f) infra (more neces-
sary public use).

Subdivision (f)}. Section 1240.340 permits property to be taken for
substitute purposes only 1f: (1) the owner of the property needed for the
public uase has agreed in writing to the exchange and, under the circumstances
of the particular case, justice requires that he be compensated in whole or
in part by substitute property rather than by money: (2) the property to be
exchanged 18 in the vicinity of the public improvement for which the property
needed is taken; and (3) taking into account the relative hardship to the
owners, it is not unjust to the owmer of the property to be exchanged that his
property be taken so that the owner of the needed property may be compensated
by such property rather than by money.

Section 1240.410 permits property excess to the needs of the proposed
project to be taken only if it would be left as a remainder in such size,
shape, or condition as to be of little market value,

Property appropriated to a public use may be taken by eminent domain
only if the proposed use i3 compatible with or more necessary than the ex-
isting use. See Sectlons 1240,510 (compatible use), 1240,610 {(more neces-
sary use).

Subdivision (g). Section 1240.630 gives the prior user a right to
continue 2 public use as a joint use under certain circumstances where the
plaintiff seeks to displace the prior use by a more necessary use.

Subdivision (h}. While the provisions of Section 1250.360 catalog
the objections to the right to take available under the Eminent Domain Law

where the resolution is conclusive, there may be other grounds for objection
not included in the Eminent Domain Law, e.g., where there exist federal or
constitutional grounds for objection or where prerequisites to condemnation
are located In other codes. See, for example, Section 1427 of the Pealth
and Safety Code, which imposes certain requirements that must be satisfied
before a nonprofit hospital may exercise the right of eminent domain. See

also various special district laws that require consent of the board of
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supervisors of the affected county before extraterritorial condemnation authority
exercised. E.g., Health & Saf. Code §§ 4741 (county sanitation district),
6514 (sanitary district), 13852(c){(fire protection district); Pub. Util.

Code § 98213 (Santa Cruz Metropolitan Transit District); Water Code §§ 43532.5
(California water storage district), 60230(8) (water replenishment district),
71694 (nmunicipal water district); Alameda County Flood Control and Water
Conservation District Act, § 5(13)(Cal. Stats. 1949, Ch. 1275); Alameda {ounty
Water District Act, § 4{(d)(Cal. Stats. 1961, Ch. 1942): Alpine County Water
Agency Act, § 7 (Cal. Stats. 1961, Ch. 18956): Amador County Water Agency

Act, § 3.4 (Cal. Stats. 1959, Ch. 2137); Antelope Valley-East Kern Water
Agency Law, § 61(7)(Cal. Stats. 1959, Ch. 2146); Bethel Island Municipal In-
provement District Act, § 81 (Cal. Stats. 1960, lst Ex. Sess., Ch, 22); Castaic
Lake Water Agency Act, § 15(7){Cal. Stats. 1962, lst Ex. Sess., Ch. 28):
Crestline-Lake Arrowhead Water Agency Act, § 11(9)(Cal. Stats. 1962, lst Ex.
Sess., Ch. 40); Embarcadero Municipal Improvement District Act, § 82 (Cal.
Stats. 1960, lat Ex. Sess., Ch. 81): Estero Municipal Improvement District
Act, § 82 (Cal. Stats. 1960, lst Ex. Sess., Ch, 82); Fresno letropolitan
Transit District Act, § 6.3 (Cal. Stats. 1961, Ch. 1932): Guadalupe Valley
Municipal Improvement District Act, § 80.5 (Cal. Stats. 1959, Ch. 2037);

Kern County Water Agency Act, § 3.4 (Cal. Stats, 1961, Ch, 1003); Lake

County Flood Control and Water Conservation District Act, § 5(12)(Cal. Stats.
1951, Ch., 1544); Lake Cuyamaca Recreation and Park District Act, § 35(c)

(Cal. Stats, 1961, Ch. 1654); Monterey County Flood Control and Water Con-
gservation Diatrict Act, § 4 (Cal. Stats. 1947, Ch. 699); lHountaln View
Shoreline Regional Park Community Act, § 51 (Cal. Stats, 1969, Ch. 1109):
Nevada County Water Agency Act, § 7 (Cal. Stats. 1959, Ch. 2122); North

Lake Tahoe-Truckee River Sanitation Agency Act, § 146 (Cal. Stata. 1967, Ch.
1503); Placer County Water Agency Act, § 3.4 (Cal. Stats. 1957, Ch. 1234):
Plumas County Flood Control and Water Conservation District Act, § 3(f)

{Cal. Stats. 1959, Ch. 2114); Sacramento County Water Apgency Act, § 3.4

(Cal. Stats. 1952, lst Ex. Sess., Ch. 10); San Gorgonio Pass Water Agency
Law, § 15(9)(Cal. Stats. 1961, Ch. 1435): Santa Barbara County Flood Con=-
trol and Water Conservation District Act, § 5.3 (Cal. Stats. 1955, Ch. 1057):
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Shasta County Water Agency Act, § 65 (Cal. Stats. 1957, Ch, 1512); Sierra
County Flood Control and Water Conservation District Act, § 3(f)(Cal. Stats.
1959, Ch. 2123); Yolo County Flood Control and Water Conservation District
Act, § 3(f)(Cal. Stats, 1751, Ch. 1657); Yuba-Bear River Basin Authority Act,
§ 8 (Cal. Stats. 1959, Ch. 2131); Yuba County Water Agency Act, § 3.4 {(Cal.
Stats. 1959, Ch. 788).
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§ 1250.370. Grounds for objection to right to take where resolution not

conclusive

1250.370. In addition to the grounds listed in Section 1250.360, grounds
for objection to the right to take where the plaintiff has not adopted a
resolution of necessity that conclusively establishes the matters referred
to in Section 1240.030 include:

(a) The plaintiff is a public entity and has not adopted a resolution
of necessity that satisfies the requirements of Article 2 (commencing with
Section 1245.210) of Chapter 4.

{b) The public interest and necessity do not require the proposed project,

{c) The proposed project is not planned or located in the manner that will
be most compatible with the greatest public good and the least private injury.

(d) The property described in the complaint, or right or interest there-

in, is not necessary for the proposed project,

Comment. Section 1250.370 lists the grounds for objection to the right
to take that may be raised where there is not a conclusive resolution of
necessity. Thus, they may be raised against a nonpublic-entity plaintiff
in all cases and against a public-entity plaintiff in cases where it has
not adopted a resolution or where the resolution is not conclusive. See
Section 1245.250 for the effect of the resolution. The introductory clause
to Section 1250.370 makes clear that the grounds listed here are in addition
to those listed in Section 1250.360. See Section 1250,360 and Comment thereto.
Subdivision (a) applies only to public entities. A public entity may
not commence an eminent domain proceeding until after it has passed a resolution
of necessity that meets the requirements of Article 2 of Chapter 4. Section
1245,220. A duly adopted resolution must contain all the information required
in Section 1245.230 and must be adopted by a vote of a majority of all the
members of the governing body of the local public entity. Section 1245.240.
Subdivisions (b)-{d) recognize that the power of eminent domala may be
exercised to acquire property for a proposed project only if (1) the public
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interest and necessity require the proposed project, {2) the proposed project

is planned or located in the manner that will be most compatible with the
greatest public good and the least private injury, and (3) the property and
particular Interest sought to be acquired are necessary for the proposed project.
Section 1240.030. Cf. Health & Saf. Code § 1427 (eminent domain proceeding
brought by nonprofit hospital--~effect of certificate of Director of State
Department of Public Health).
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§ 1250.380., Amendment of pleadings

1250.380. (a) Subject to subdivisions (b) and (c), the court may allow
upon such terms and conditions as may be just an amendment or supplement to
any pleading. In the case of an amendment or supplement to the complaint,
such terms and conditions may include a change in the applicable date of
valuation for the proceeding and an award of costs, attorney's fees, appraisal
fees, and fees for the services of other experts which would not have been
incurred had the proceeding as originally commenced been the same as the
proceeding following such amendment or supplement.

(b) A public entity may add to the property sought to be taken only 1f
it has adopted a resolution of necessity that satisfies the requirements of
Article 2 (commencing with Section 1245.210) of Chapter 4 for the property to
be added.

(¢) Property previously sought to be taken may be deleted from the com-
plaint only if the plaintiff has followed the procedure for partial abandon-
ment of the proceeding as to that property.

Comment. Section 1250,380 supplements the liberal rules applicable to
amendments and supplements provided by Sections 464 and 473. Subdivision
(a) makes clear that the terms and conditions which may be imposed by the
court Include a change in the date of valuation for efither all or a portion
of the property sought to be taken in the proceeding and payment of reasonable
costs, disbursements, and expenses which would not have been incurred but for
the amendment.

Subdivision (b) makes clear that, in order to add property to the com~
plaint, where appropriate there must be a valid resolution of necessity for
the property to be added.

Subdivision (c) makes clear that, in order to delete property from the

complaint, the plaintiff must follow the procedures and pay the price for

abandonment. See Section 1268.510. This provision continues prior law as to
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“partial abandonment”; see, e.g., County of Kern v. Galatas, 200 Cal. App.2d
353, 19 Cal. Rptr. 348 (1962); lletropolitan Water Dist, v. Adams, 23 Cal.2d
770, 147 P.2d 6 (1944); Merced Irr. Dist. v. Woolstenhulme, 4 Cal.3d 478,
483 P.2d 1, 93 Cal. Bptr. 833 (1971).
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Tentatively approved June 1273
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CHAPTER 8. PROCEDURES FOR DETERMINING RIGHT TO

TAKE AND COMPENSATION

Article 1. General Provisions

§ 1260.010, Trial preference
1260,010. Proceedings under this title take precedence over all other

civil actions in the matter of setting the same for hearing or trial in order

that asuch proceedings shall be quickly heard and determined.

Comment. Section 1260.010 reenacts the substance of former Section 1264.
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§ 1260.020. Determination of compatibility and more necessary public use where

gseparate proceedings are consolidated

1260,020. (a) If proceedings to acquire the same property are consoli-
dated, the court shall first determine whether the public uses for which the
property is sought are .compatible within the meaning of Article 6 {(commencing
with Section 1240,510) of Chapter 3. If the court determines that the uses
are compatible, it shall permit the proceeding to continue with the plaintiffs
acting jointly. The court shall apportion the cbligation to pay any award
in the proceeding in proportion to the use, damage, and benefits attributable
to each plaintiff.

{b) 1If the court determines pursuant to subdivision (a) that the uses
are not all compatible, it shall further determine which of the uses is the
more necessary public use within the meaning of Article 7 (commencing with
Section 1240.610) of Chapter 3. The court shall permit the plaintiff alleging
the more neceasary puﬁlic use, along with any other plaintiffs alleging com=-
patible public uses under subdivision (a), to continue the proceeding. The

court shall diemiss the proceeding as to the other plaintiffs.

Comﬁent. Section 1260,020 deals with the issues of compatibility and more
necessary public use where two proceedings to acquire the same property are con-
solidated pursuant to Section 1048, Section 1260.020 does not deal with whether
consolidation 18 proper; that is a matter dealt with by Section 1048. Moreover,
nothing in this section is intended to limit the authority of the court to con-
solidate proceedings or sever 1ssues for trial under the latter section. How-

ever, where consolidation of two proceedings to acquire the same property is
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ordered, subdivision (a) requires the court to determine first whether the public
uses for which the property is sought are compatible and, if so, to take the ac-
tion indicated. Under subdivision (b), 1if the public uses are not all compatible,
the court must determine which are 'more necessary” and again take the appro-
priate action. For reimbursement of expenses and damages on dismissal, see
Sections 1268.610 and 1268.620.
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Article 2. Contesting Right to Take

§ 1260.110, Priority for hearing

1260.110. (a) WVhere obiections to the right to take are raised, unless
the court orders otherwise, they shall be heard and determined prior to the
determination of the issue of compensation.

(b) The court may, on motion of any party, after notice and hearing,

specially set such objections for trial.

Coument. Section 1260.110 makes provision for bringing to trial the
objections, if any, that have been raised against the plaintiff's right to
take. ©See Sections 1250.350-1250.370. Under subdivision (a), disposition of
the right to take is generally a prerequisite to trial of the 1lssue of just
compensatfion. However, thisa does not preclude such activities as depositions
and other discovery, and the court may order a different order of trial. See
also Section 1048. Cf. City of Los Anpeles v. Keck, 14 Cal. App.3d 920, 92 Cal.
Rptr. 599 (1971) (parties stipulated to determination of compensation and tried

only issues of public use and necessity).

Subdivision (b) makes clear that the determination of the objections to the
right to take may be specially set for trial. See Rule 225 of the California
Rules of Court and Swartzman v. Superior Court, 231 Cal. App.2d 195, 198-199,

41 Cal. Rptr. 721, 724-725 (1964).
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§ 1260.120. Disposition of defendant's cbjections to ripht to take

1266.120. (a) The court shall hear and determine all objections to the
right to take.

{b) If the court determines that the plaintiff has the ripht to acquire
by eminent domain the property described in the complaint, the court shall so
order.

{(c) 1If the court determines that the plaintiff does not have the right
to acquire by eminent domain any property described in the complaint, it shall
order either of the following:

(1) Immediate dismissal of the proceeding as to that property.

{(2) Conditional dismissal of the proceeding as to that property unless
such corrective and remedial action as the court may prescribe has been taken
within the period prescyibed by the court in the order. An order made under
this paragraph may impose such limitations and conditions as the cpurt deter-
mines to be just under the circumstances of the particular case including the
requirement that the plaintiff pay to the defendant all or part of the reascnable
litigation expenses necessarily incurred by the defendant because of the plain-
tiff's failure or omission which constituted the basis of the objection to the

right to take.

Comment. Subdivision {a) of Section 1260.120 provides for a court deter-
pinaticn of right to take issues (see Sectlons 1250,350-1250.370). This 18 con=
sistent with the California Constitution and with prior law. See Comment to
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Section 1230,040 (rules of practice in eminent domain proceedings: court or
Jury trial).

The form of review of a determination that the plaintiff may condemn the
defendant's property is governed by the rules of procedure generally. See
Section 904.1 (appeal); Harden v, Superior Court, 44 Cal.2d 630, 284 P.2d 9
{1955) {(raview by writ).

A determination that the plaintiff has no right to condemn the defendant's

property generally requires an order of dismissal. Paragraph (1) of subdivi-
sion {c). However, where the complaint alleges alternative grounds for con-
demnation, a finding which would require dismissal as to one ground does not
preclude a finding of right to take on another ground and the proceeding may
continue to be prosecuted on that basis. As to whether an order of dis-
missal 1s appealable, see Section 904.1. See also People v. Rodoni, 243

Cal. App.2d 771, 52 Cal. Rptr. 857 (1966). As to the recovery of litiga-
tion expenses following dismissal, see Section 1268.610.

Paragraph (2) of subdivision {(c)} is designeé to ameliorate the all or
nothing effect of paragraph (1). The court is authorized in its discretion
to dispose of an objection in a just and equitable manner. This authority
does not permit the court to create a right to acquire where none exists, but
it does authorize the court to grant leave to the plaintiff to amend pleadings
or take other corrective action that is just in light of all of the circum~
stances of the case. The court may frame its order in whatever manner may be
desirable, and subdivision (c) makes clear that the order may include the
awarding of attorney's fees to the defendant. For example, if the resolution
of necessity was not properly adopted, the court may, where appropriate, order
that such a resolution be properly adopted within such time as is specified by
the court and that, if a proper resolution has not been adopted within the time
specified, the proceeding i1s dismissed. The plaintiff is not required to
comply with an order made under paragraph (2), but a failure to comply results
in a dismigsal of the proceeding as to that property which the court has deter-
mined the plaintiff lacks the right to acquire.
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Artiele 3. Procesdures Reliating to

Determination of Compansation

§ 1260.210. Order of proof and argument; burden of prool

1260,210, {a) The defendant shall present his evidence on the issue
of compensation first and shall commence and conclude the arpgument.
{b) HNeither the plaintiff nor the defendant has the burden of proof

on the issue of compensation.

Comment, Subdivision (a) of Sectlion 1260.210 requires the defendant to
present his evidence on the issue of compensation first and to commence and
conclude the argument. This continues former law. See former Section 1256.1
("the defendant shall commence and conclude the argument™); ity & County of
San Francisco v. Tillman Estate Co., 205 Cal. 651, 272 P. 583 (1928) (order of
proof).

The rule as to burden of proof provided by subdivision (b) changes former
law. Compare Clty & County of San Franclsco v. Tillman Estate Co., supra.

Assignment of the burden of proof in the context of an eminent domain proceeding
is not appropriate. The trier of fact generally is presented with conflicting
opinions of value and supporting data and is required to fix value based on the
weight it gives to the opinions and supporting data. See, e.g., City of
Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 408-410, 82 Cal.

Rptr. 1, 16~17‘(1969}; People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr.

175 (1969). See also State v. 45,621 Square Feet of Land, 475 P.2d 553 (Alaska
1970}; State v. Amunsis, 61 Wash.2d 160, 377 P.2d 462 (1963). Absent the pro-
duction of evidence by one party, the trier of fact will determine compensation

solely from the other party's evidence, but neither party should be made to
appear to bear some greater burden of perswvasion than the other. Subdivision

(b) therefore so provides. Compare Ore. Rev. Stat. § 35.305(2).
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§ 1260.220. Procedure where divided interests

1260,220. (a) Except as provided in subdivision {(b), where there are
divided interests in property acquired by eminent domain, the value of each
interest and the injury, if any, to the remainder of such interest shall be
separately assessed and compensation aswarded therefor.

{b) The plaintiff may require that the amount of compensation be first
determined as between plaintiff and all defendants claiming am interest in
the property. Thereafter, in the same proceeding, the trier of fact shall
determine the respective rights of the defendants in and to the amount of

compensation awarded and shall apportion the award accordingly.

Comment. Sectlon 1260.220 retains the existing Califormia scheme of
permitting a plaintiff the option of having the Interests in property wvalued
separately or as a whole. Subdivision (a) retains the procedure formerly pro-
vided by Section 1248(1)~(2). Subdivision (b) retains the procedure formerly
provided by the first sentence of Section 1246.1. It 1s intended as procedural
only. It does not, for example, affect the rule that, where the plaintiff
elects the two-stage proceeding, the value of the property includes any en-
hanced value created by the existence of a favorable lease on the property.

See People v. Lynbar, Inc., 253 Cal. App.2d 87Q, 62 Cal. Rptr. 320 (1967).
See also Section 1263,310 (compensation for property taken).
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§ 1260,230. Court determination of compensation for deceascd and_unknown
persons

1260.230. Where any persons unknown or any deceased persons or the heirs
and devisees of any deceased persons have been properly joined as defendants
but have not appeared either personally or by a personal representative, the
court shall determine the extent of the interests of such defendants in the
property taken or damaged and the compensation to be awarded for such interests.
The court may determine the extent and value of the Interests of all such de-
fendants In the aggregate without apportionment between the respective defend-
ante. In any event, in the case of deceased persons, the court shall determine
only the extent and value of the interest of the decedent and shall not deter-
mine the extent and wvalue of the separate interests of the helrs and devisees

in such decedent's interest.

Comment. Section 1260.230 1s based on a portion of former Section 1245.3
which provided for the court determination of the compensation to be awarded
deceased and unknowm persons: however, Section 1260.230 authorizes the court to
make a lump sum award where such persons have not appeared. TFormer law was not
clear on this point. For provisions authorizing joinder of deceased persona
and persons unknown, see Section 1250.220, For provisions relating to deposit

of such compensation, see Section 1263.110.
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§ 1260.240. Compensation or fee for appraisers, referees, commissioners,

and other such persons

1260.240, In any action or proceeding for the purpose of condemning
property where the court may appoint appraisers, referees, commissioners, or
other persons for the purpose of determining the value of such property and
fixing the compensation thereof, and may fix thelr fees or compensation, the
court may set such fees or compensation in an amount as determined by the

court to be reasonable.

Comment., Section 1260.240 is identical to former Section 1266.2 except
the last clause of Section 1266.2--which provided that "such fees shall not
exceed similar fees for simllar services in the community where such services
are rendered”’--is deleted. The former limitation on the court's power to
fix fees 18 deleted because, where there was no expert available in the im-
mediate community, the court's 1nability to pay an expert from outside of
the community his reasonable fee could prevent the court from obtaining the

best qualiffed expert.
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CHAPTER 1l1. POSTJUDGIENT PROCEDURE

Article 1. Payment of Judgment; Final Order of Condemnation

§ 1268.010. Payment of judpment

1268,010. (a) Not later than 30 days after final judgment, the plain-
tiff shall pay the full amount required by the judgment.

(b) Payment shall be made by either or both of the following methods:

(1) Payment of money directly to the defendant. Any amount which the
defendant has previously withdrawm pursuant to Article 2 {(commencing with
Section 1255.210) of Chapter 6 shall be credited as a payment to him on the
Judgment.

(2) Deposit of money with the court pursuant to Section 1268.110.
Upon entry of judgment, a deposit made pursuant to Article 1 (commencing
with Section 1235.010) of Chapter 6 is deemed to be 2 deposit made pursuant

to Section 1268.110.

Comment. Section 1268.010 retains the rule under former Section 1251
that the plaintiff must pay the full amount of the judgment not later than
30 days after final judgment. See Section 1235.120 (defining "final judg-
ment”). See also Section 1268.110 (deposit of full amount of award, together
with interest then due thereon, less amounts previously paid or deposited).
Section 1268.010 omits the provision of former Section 125! that extended
the 30-day time by one year where necessary to permit bonds to be issued and
sold.

Subdivision (b) of Section 1268.010 specifies the mamner in which pay-
ment may be made. The payment can be made directly to the defendant or de-
fendants, or the plaintiff way pay the money into court as provided in Article
2 {(commencing with Section 1268.110). See the Comment to Section 1268,11G.

-]




406124 EMINENT DOMAIN LAW § 1268.020
Tentatively approved July 1973

§ 1268.020. Remedles of defendant if judgment not paid

1268.020. (a) If the plaintiff fails to pay the full amount required
by the judgment within the time specified in Section 1268.010, the defendant
may have execution as in a civil case.

{b) Upon noticed motion of the defendant, the court shall enter judgment
dismissing the emlnent domain proceeding if all of the following are established:

(1) The plaintiff falled to pay the full amount required by the judgment
within the time specified in Section 1265.9010.

{(2) The defendant has filed 1n court and served upon the plaintiff, by
registered or certified mail, a written notice of the plaintiff's failure to
pay the full amount required by the judgment within the time specified in
Section 1268.010C.

(3) The plaintiff has falled for 20 days after service of the notice
under paragraph (2} to pay the full amount required by the judgment in the
manner provided in subdivision (b) of Section 1268.010,

{c) The defendant may elect to exercise the remedy provided by subdivi-

slon (b) without attempting to use the remedy provided by subdivision (a).

Comment. Section 1268.020, which generally continues the substance
of portions of former Sections 1252 and 1255a, provides remedies for the
defendant if the plaintiff does not pay the judgment as required; the defendant
may enforce the plaintiff's obligation to pay by execution or, at the defendant's
election, may obtain a dismissal of the proceeding with its attendant award
of litigation expenses. See Section 1268.610. Under former Section 1252,
these remedies were provided, but the section required that the defendant
resort first to execution and, if unsuccessful, he could have the proceeding

dismissed. However, former Section 12552, a later enactment, provided that




506-124 EMIVENT DOMAIN LAW § 1268,020
Tentatively approved July 1273

fallure to pay the judgment within the required time constituted an implied
abandonment of the proceeding. The two sections were construed together

to give the defendant the option of resorting to executlon or to having the
proceeding dismissed as impliedly abandoned. See, e.g., County of Los Angeles
v. Bartlett, 223 Cal. App.2d 353, 36 Cal. Rptr, 193 (1963). Under the former
lawv, it was possible that an inadvertent failure to pay the judgment within

the time specified might result in an implied abandonment even though the
plaintiff did not intend to abandon the proceeding. See, e.g., County of

Los Angeles v. Bartlett, supra. To protect the plaintiff against this possibility,
Section 1268.020 requires that notice of the failure to pay the judgment '
within the time specified be given to the plaintiff and that he be given

20 days to pay the judgment before the proceeding can be dismissed upon

motion of the defendant.




406125 EXIINENT DOMAIN LAW § 1268.030

Tentatlvely approved June 1973
Reviged July 1973

§ 1268.030, Final order of condemnation

1268.030. (a) Upon application of any party, the court shall make a
final order of condemnation if the court finds both of the following:

{1} The judgment authorizing the taking of the property 1s a final
Judgment.

{2} The full amount of the judgment has been paid as required by Sec-
tion 1268.010 or satisfied pursuant to Section 1268.020.

(b) The final order of condemnation shall.describe the property taken
and identify the judgment authorizing the taking.

(c) The party upon whose application the order was made shall serve
notice of the making of the order on all other parties affected thereby.
Any party affected by the order may thereafter record a certified copy of
the order in the office of the recorder of the county in which the property
is located and shgll serve notice of recordatiom upon all other parties
affected thereby. Title to the property vests in the plaintiff upon the

date of recordation.

Comment. Section 1268.030 supersedes former Section 1253. Unlike the
former provisicn, Section 1268.030 permits any interested party to obtain and
record a final order of condemnation and requires that affected parties be
given notice of the making and of the recording of the order. The require-
nent that the judgment be final before the final order of condemnation may
be issued appears to codify prior law. See Arechiga v. Housing Authoxrity,
183 Cal. App.2d 835, 7 Cal. Rptr. 338 (1960} (semble): but see former Sec~-
tion 1253 (no express statutory requirement of final judgment).




406-126 EMINENT DOMAIN LAW § 1263.110

Tentatively approved September 1970
Revised April 1973
Revised July 1973

Article 2. Deposit and Withdrawal of Award

§ 1268.110. Deposit after judgment

1268.110. (a) Except as provided in subdivision (b), the plaintiff may, at
any time after entry of judgment, deposit with the court for the persons entitled
thereto the full amount of the award, together with Interest then due thereon,
less any amounts previcusly pald directly to the defendants or deposited pur~
suant to Article 1 (commencing with Sectien 1255.010) of Chapter 6.

{b) A deposit may be made under this section notwithstanding an appesal,

a motion for a new trial, or a motion to vacate or set aside the judgment
but may not be made after the judgment has been reversed, vacated, or set
aside.

(c) Any amount deposited pursuant to this article on a judgment that is
later reversed, vacated, or set aside shall be deemed to be an amount deposited

pursuant to Article 1 (commencing with Section 1255.010) of Chapter 6.

Comment. This article {(commencing with Section 1268.110) provides
generally for postjudgment deposits, superseding portions of former Sections
1245.3, 1252, and 1254,

Subdivision (a) of Section 1268.110 1s similar to subdivision (a8)
of former Section 1254. However, the deposit provided for in this subdivision
is in only the amount of the judgment and accrued interest (less amounts
previously deposited or paid to defendants); the former provision for an
additional sum to secure payment of further compensation and costs is superseded
by Section 1268.130. In addition, a deposit may be made under this section

without regard to whether an order for possession is sought.




EMINENT DOMAIN LAW § 1268.110

Tentatively approved September 1970
Tevizsed April 1973
Revised July 1973

In case the judgment is reversed, vacated, or set aside, there is
no longer a judgment for deposit and possession purposes; subsequent proceedings
are under the provisions relating to deposit and possession prior to judgment.
See Chapter & {commencing with Section 1255.010). Any amount deposited
under Section 1263.110 or Section 1268.130 is deemed to be an amount deposited
under Chapter & if the judgment is reversed, vacated, or set aside; after
the judgment 1s reversed, vacated, or set aside, the procedure for increasing
or decreasing the amount of the deposit and withdrawal of the deposit is
governed by the provisions of Chapter 6. See subdivision (c) and Section
1268,140(c).




406-127 EMINENT DOMAIN LAW § 1268.120

Tentatively approved September 1970
Revised April 1973

Renumbered July 1973

Revised September 1973

§ 1268.120. Fotice of deposit

1268.120. 1If the deposit is made under Section 1268.110 prior to
apportiomment of the award, the plaintiff shall serve a notice that the
deposit has been made on all of the parties to the proceeding who claim an
interest in the property taken. If the deposit 1s made after apportionment
of the award, the plaintiff shall serve a notice that the depesit has been
made on all of the parties to the proceeding determined by the order appor-
tioning the award to have an interest Iin the mouney deposited. The notice
of deposit shall state that a deposit has been made and the date and the
amount of the deposit. Service of the notice shall be made in the manner
provided in Section 1268.220 for the service of an order for possession.
Service of an order for possession under Section 1268.220 1s sufficilent compliance

with this section.

Comment. Section 1268.120 1s new. In requiring that notice of the
deposit be given, it parallels Section 1255.020 which requires that notice
of a prejudgment deposit be sent to the partles having an interest in the
property for which the deposit is made. Under former Section 1254, the de-
fendant received notice that the deposit had been made only when served with

an order for possession.




EMINENT DOMAIN LAW § 1268.130

Tentatively approved September 1970
Renunbered July 1973

§ 1268.130. Increase or decrease in amount of deposit

1268.13G. At any time after the plaintiff has made a deposit upon the
award pursuant to Section 1268.110, the court may, upon motion of any defend-
ant, order the plaintiff to deposit such additional amcunt as the court deter-
mines to be necessary to secure payment of any further compensation, costs,
or interest that may be recovered in the proceeding. After the making of
such an order, the court may, on motlon of any party, order an increase or a

decrease in such additional amount.

Comment. Section 1268.130 supersedes subdivision (d) of former Section
1254, The additional amount referred to in Section 1268.130 is the amount
determined by the court to be necessary, in addition to the amount of the
judgment and the Interest then due thereon, to secure payment of any further
compensation, costs, or interest that may be recoverad in the proceeding. De=
posit of the amount of the award itself after entry of judgment is provided
for by Section 1268.110.

Former Section 1254 was construed to make the awount, if any, to be
deposited in addition to the award discretionary with the trial court. Orange
County Water Dist, v. Bennett, 156 Cal. App.2d 745, 320 P.2d 536 (1958). This

construction 1s continued under Section 1265.130,
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Tentatively approved September 1970
Pevised iay 1973
Revised July 1973

§ 1268.140. Withdrawal of deposit

1268.140. (a) After entry of judgment, any defendant who has an
interest in the property for wnich a deposit has been made may apply for
and obtain a court order that ue be paid from the deposit the amount to
which he is entitled upon his filing either of the following:

{1) A satisfaction of the judgment.

(2) A receipt for the money and an abandonment of all claims and
defenses except his claim to greater compensation.

{b} If the award has not been apportioned at the time the applica-~
tion is made, the applicant shall give notice of the application to all
the other defendants who have appeared in the proceeding and who have an
interest in the property. If the award has been apportioned at the time
the application is made, the applicant shall give such notice to the
other defendants as the court may require.

{c) Upon objection to the withdrawal made by any party to the proceed-
ing, the court, in its discretion, may require the applicant to file an under-
taking in the same manner and upon the conditions described in Section
1255.240 for withdrawal of a deposit prior to entry of judgment.

{d) If the judgment 1is reversed, vacated, or set aslide, a defendant
may withdraw a deposit only pursuant to Article 2 {commencing with Section

1255.210) of Chapter 6.

Comment. Section 1268.140 is based on subdivision (f) of former Section
1254 but provides notice requirements to protect the other defendants where

money 1s to be withdrawn.




RIINENT DOMAIN LAW § 1268.140

406-129 Tentatively approved September 1970

beviced May 1973
Revised July 1973
Former Section 1254 was construed to permit the defendant to withdraw
any amount paid into court upon the judgment whether or not the plaintiff
applied for or obtained an order for possession. See People v. Gutierrez,
207 Cal. App.2d 759, 24 Cal. Rptr. 7381 {1962): San Francisco Bay Area Rapid
Traneit Dist. v. Fremont leadows, Inc., 20 Cal. App.3d 797, 97 Cal. Rptr.
898 (1971). That construction is continued in effect by Section 1268.140.
Inferentlally, former Section 1254 permitted withdrawal only of the amount

deposited upon the judgment and not the additional amount, if any, deposited
as secuxrldty., That construction also is continued in effect.

For purposes of withdrawal of deposits, a judgment that 1s reversed,
vacated, or set aside has no effect; withdrawal may be made only under
the procedures provided for withdrawing deposits prior to entry of judgment.
This is made clear by subdivision (d).

Under Section 12638.140, the defendant may retain his right to appeal
or to request a nevw trial upon the issue of compensation even though he
withdraws the deposit. This may be accomplished by filing a receipt and
walver of all claims and defenses except the clalm to greater compensation.
See subdivision (a). Cf. People v. Gutierrez, 207 Cal. App.2d 759, 24
Cal. Rptr. 781 (1962).

10~




406~130 EMINENT DOMAIN LAY § 1268,150

Tentatively approved May 1973
Reviged May 1273
Revised July 1973

§ 1268.150. Deposit in State Treasury unless otherwise required

1268.150. (a) Estcept as provided in subdivision (b}, when money is
deposited as provided in this article, the court shall order the money
to be deposited in the State Treasury or, upon written request of the plaintiff
filed with the deposit, in the county treasury. If the money is deposited
in the State Treasury pursuant to thils subdivision, it shall be held, iovested,
deposited, and disbursed in the manner specified in Article 10 (commencing
with Section 16429.1) of Chapter 2 of Part 2 of Divislon 4 of Title 2 of
the Goverament Code, and interest earned or other increment derived from
its investment shall be apportioned and disbursed in the manner specified
in that article. As between the parties to the proceeding, money deposited
pursuant to this subdivision shall remain at the risk of the plaintiff
until pald or made payable to the deiendant by order of the court.

(b) If after entrvy of judgment but prior to apportionment of the award
the defendants are unable to agree as to the withdrawal of all or a portion
of any amount deposited, the court shall upon motion of any defendant order
that the amount deposited be invested in United States Government obligations
or interest-bhearing accounts insured by an agency of the federal government
for the benefit of the defendants who shall be entitled to the interest
earned on the accounts in proportion to the amount of the award they recelve

when the award i1s apportioned.

Comment. Subdivision {a) of Section 1268.150 1s the same in substance

as former Section 1243.6 and a portion of subdivision (h) of former Section

1254. por a comparable section, see Section 1255.070.

-}~
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Tentatively approved May 1973
Revised liay 1973
Revised July 1973

Subdivision (b) is new. It provides a means whereby a defendant may
avoid the loss of Interest earnings on amounts held on deposit pending resolu-
tion of an apportionment dispute. Cf. Section 1268.320 (interest ceases to
accrue on judgment upon deposit). Subdivision {(¢) does not preclude a volun-
tary agreement among all defendants to draw down the award and place it in an

interest=bearing trust fund pending resolution of apportionment issues.

-] P




EMIMENT DOMAIN LAW § 1268.160

Tentatively approved September 1970
Renumbered July 1973

§ 1268,160. Repayment of excess withdrawal

1268.160. When money is withdrawn pursuant to this article, any
amount withdrawn by a person in excess of the amount to which he is en=-
titled as finally determined in the proceeding shall be pald without in=-
terest to the plaintiff or other party entitled thereto, and the court

shall enter judgment accordiagly.

Comment. Section 1268.160 is the same in substance as subdivision
(g) of former Section 1254,
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EMINENT DOMAIN LAW § 1268.170

Tentatively approved September 1970
Renumbered July 1973

§ 1268.170. laking deposit deoes not affect right to appeal

1268.170. The plaintiff does not abandon or walve the right to appeal
from the judgment or the right to request a new trial by depositing the

amount of the award pursuant to this article.

Comment. Section 1268.170 is the same in substance as a portion of
subdivision (e) of former Section 1254, For a comparable provision per-
mitting the defendant to withdraw the deposit without walving his right to
appeal or request a new trial on the issue of compensation, see Section
1268.140(a).

14~




368-244 EMINENT DOMAIN LAW § 1268,210

Tentatively approved September 1970
Revised May 1973

Renumbered July 1973

Revised September 1973

Article 3. Possession After Judgment

§ 1268.210., Order for possession

1268.210. (a) If the plaintiff is not in possession of the property to
be taken, the plaintiff may, at any time after entry of judgment, apply ex
parte to the court for an order for possession, and the court shall authorize
the plaintiff to take possesslon of the property pending conclusion of the
litipation 1if:

{1) The judgment determines that the plaintiff is entitled to take the
property; and

(2) The plaintiff has paid to or deposited for the defendants, in accordance
with Section 1268.110 or Article 1 (commencing with Section 1255.010) of Chapter
6, an amount not less than the amount of the award, together with the interest
then due thereon.

(b} The court's order shall state the date after which the plaintiff is
authorized to take possession of the property. Uhere deposit 1s made, the
order shall state such fact and the date and the amount of the deposit.

{c) Where the judgment is reversed, vacated, or set aside, the plaintiff
may obtain possession of the property only pursuant to Article 3 (commencing
with Sectlon 1255.410) of Chapter 6.

Comment. Section 1268.210 restates the substance of a portion of subdivision
(b) of former Section 1254. The time for possession 1s lengthened, however,
from 10 to 30 days after the order for possession where the property is occupled.
See Section 1268.220. For purposes of possession, a judgment that is reversed,
vacated, or set aside has no effect; the plaintiff must utilize procedures

for obtaining possession prior to entry of judgment. See Coument to Section
1255.410,
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EMINENT DOMAIN LAW § 1268,220

Tentatively approved September 19570
Revised MYMay 1973
Renumbered July 1973

§ 1268.220. Service of order

1268.220, (a) The plaintiff shall serve a copy of the order for posses=-
slon upon each of the defendants and their attorneys, either personally or
by mail:

(1) At least 30 days prior to the date possession is to be taken of prop-
erty lawfully cccupied by a person dwelling theveon or by a farm or business
operation.

(2) At least 10 days prior to the date possession is to be taken in any
case not covered by paragraph (1).

(b) A single service upon or mailing to one of several persons having a

common business or residence address is sufficient.

Comment. Section 1268.220 is the same in substance as subdivision (c)
of former Section 1254 except that the 10-day notice period is lengthened to
30 days where the property is occupied. With respect to subdivision (b), see
the Comment to Sectionm 1255.450.
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EMINENT DOMAIN LAU § 1268,230

Tentatively approved September 1970
Renumbered July 1973

§ 1268.230. Taking possession does not waive right of appeal

1268.230, The plaintiff does not abandon or waive the right to appeal
from the judgment or the right to request a new trial by taking possession

pursuant to this article.

Comment. Section 1268.230 is the same In substance as a portion of

subdivision (e) of former Section 1254. For a comparable provision, sece
Section 1255,470,
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EMINENT DOMAIN LAW & 1268.240

Tentatively approved May 1973
Renumbered July 1973

§ 1268.240. Police power not affected

1268.240. Wothing in this article limits the right of a public entity

to exercise its police power in emergency situations,

Comment. Section 1268.240 is new. It makes clear that the requirements
of this article~~such as obtaining and serving an order for possession~-do

not limit the exercise of the police power. See Surocco v. Geary, 3 Cai. 69

(1853). See generelly Van Alstyne, Statutory lodification of Inverse Condem-

nation: Deliberately Inflicted Injury or Destruction, 20 Stan. L. Rev. 617

{1968}, reprinted in Van Alstyne, Celifornia Inverse Condemnation Law, 10
Cal. L. Revision Comm'n Reports 111 (1971). See also Section 1255.480.

-]18~




406-115 FMINFNT DOMAIN LAW £ 1268.310

Tentatively approved April 1973
Revised June 1973
Revised July 1973

Articie 4. Interest

& 1268.310. Date interest commences to accrue

1268,310. The compensation awarded in an eminent domain proceeding
shall draw legal interest from the earliest of the following dates:

(a) The date of entry of judgment.

(b} The date the plaintiff takes possession of the preperty.

(¢) The date after which the plaintiff 1s authorized to take posses-

sion of the property as stated in an order for possession.

Comment. Section 1268,310 is the same in substance as subdivision
(a) of former Section 1255b except that the phrase "or damage to the prop-
erty occurs® has been deleted from subdivision (b) as unnecegsary since
severance damage occurs only after possession 1s taken. This deletion is
not intended to affect any rules relating to the time of accrual of interest
o a cause of action based on inverse condemnation, vhether raised in a sep-
arate action or by cross—complaint in the eminent domaln proceeding. See,
e.8., Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.2d 603,
364 P,2d 840, 15 Cal. Rptr. 904 (1961): Neimann v. City of Los Angeles, 30
Cal.2d 746, 185 P.2d 597 (1947). For an exception to the rules stated in
Section 1268,310, see Sectlon 1255.040 (deposit for relocation purposes on

motion of certain defendants).

=10




406-1186 EMINENT DOMAIY LAW § 1268,320

Tentatlvely approved April 1973
Revised May 1973
Renumbered July 1973

5 1268.320. Date interest ceases to accrue

1268.320. The compensation awarded in an eminent domain proceeding
shall cease to draw interest at the earliiest of the following dates:

{a) As to any amount deposited pursuant to Article 1 (commencing with
Section 1255.010)} of Chapter 6 (deposit of probable compensation prior
to judgment), the date such amount 1s withdrawn by the person entitled
thereto.

(b) As to the amount deposited in accordance with Article 2 {(commencing
with Section 1268.110) {deposit of amount of award), the date of such deposit.

{c) As to any asmount paid to the person entitled thereto, the date of

such payment.

Comment. Section 1268.320 continues the substance of subdivision (¢)
of former Section 1255b, TFor an exception to the rule stated in subdivi-
sion (a), see Section 1255.040 {(deposit for relocation purposes on motion of
certain defendants). Subdivision (b) of Section 1268.320 supersedes para-
graphs (2) and (4) of subdivision (c¢) of former Section 1255h, Unlike the
former law, there 1s now only one procedure for payments into court after

entry of judgment. See Section 1268.110 and Comment thereto.
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EMINENT DOIIAIN LAW § 1268,330

Tentatively approved April 1973
Renumbered July 1973

5 1268,330. Offsets apainst interest

1268.330. 1If, after the date that interest bepgins to accrue, the de=
fendant:

(a) Continues 1n actual possession of the property, the value of such
possession shall be offset against the interest.

{b) Receives rents or other income from the property attributable to
the period after interest begins to accrue, the net amount of such rents and

other income shall be offset against the interest,

Comment. Sectlon 1268.330 supersedes subdivision (b) of former Section
1255b. Revisions have been made to clarify the meaning of the former language.
See also Govt. Code § 7267.4 ("If the public entity permits an owner or tenant
to occupy the real property acquired on a rental basis for a short term, or for
a period subject to termination by the public entity on short notice, the
amount of rent required shall not exceed the fair rental value of the prop-
erty to a short-term occupier.”). For an exception to the rule stated in
Section 1268.330, see Section 1255.040 (deposit for relocaticn purposes on

motlion of certain defendants).
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406-118 EMINENT DOMAIN LAY § 1268.340

Tentatively approved April 1973
Revised July 1973

§ 1268,.340. Interest to be assessed by court

1268.340. Interest, including interest accrued due to possession of
property by the plaintiff prior to judgment, and any offset against Interest

as provided in Section 1268.330, shall be assessed by the court rather than

by }jury.

Comment. Sectlon 1268.340 is new. It clarifies former law by specify-
ing that the court, rather than the jury, shall assess interest, including
interest required to satisfy the defendant's constitutional right to compen-
sation for possession of his property prior to conclusion of the eminent
donain proceeding. See HMetropolitan Water Dist. v. Adams, 16 Cal.2d 676,
107 P.2d 618 (1940); City of North Sacramento v. Citizens Util., Co., 218
Cal. App.2d 178, 32 Cal. Rptr. 308 (1963); People v. Johnson, 203 Cal.
App.2d 712, 22 Cal. Rptr. 149 (1962): City of San Rafael v. Wood, 144 Cal.
App.2d 604, 301 P.2d 421 (1956). Section 1268.340 also resolves a further
uncertainty by specifying that the amount of the cffset agailnst interest
provided by Section 1268.330 1s likewise assessed by the court, thus requiring

that any evidence on that issue is to be heard by the court rather than

the jury. Compare Pecple v. llcCoy, 248 Cal. App.2d 27, 56 Cal. Rptr. 352
(1967}, and People v. Giumarra Vineyards Corp., 245 Cal. App.2d 309, 53
Cal. Rptr. 902 (1966), with City of North Sacramento v. Citizens Util.

Co. 3 Supra.
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EMINENT DOMAIN LAW § 1268.410

Tentatively approved April 1973
Renumbered July 1273

Article 5. Proration of Property Taxes

§ 1268.410., Liability for taxes

1268.410. As between the plaintiff and defendant, the plaintiff is
liable for any ad valorem taxes, penalties, and costs upon property acquired
by eminent domain that would be subject to cancellation under Chapter &
(commencing with Section 4986) of Part 9 of Division 1 of the Revenue and
Taxation Code if the plaintiff were a public entity and if such taxes, pen-
alties, and costs had not been pald, whether or not the plaintiff is a public

entity.

Comment. Section 1268.410 is the same in substance as the first para-

graph of former Section 1252.1.
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EMINENT DOMAIN LAW § 1268.420

Tentatively approved April 1973
Renumbered July 1973

§ 1268,420. Application for separate valuation of property

1268.420, If property acgquired by eminent domaln does not have a sep~
arate valuation on the assessment roll, any party to the eminent domain pro-
ceeding may, at any time after the taxes on such property are subject to
cancellation pursuant to Section 4986 of the Revenue and Taxation Code, apply
to the tax collector for a separate valuation of such property in accordance
with Article 3 (commencing with Section 2821) of Chapter 3 of Part 5 of Divi-
sion 1 of the Revenue and Taxation Code notwithstanding any provision in such

article to the contrary.

Comment. Section 1268.420 is the same in substance as former Section
1252.2.
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EMINENT DOMAIN LAW § 1268.430

Tentatively approved April 1973
Renumbered July 1973

§ 1268.430. PReimbhursement for taxes

1263.430. (a) If the defendant has paid any amount for which, as
between the plaintiff and defendant, the plaintiff is liable under this
article, the plaintiff shall pay to the defendant a sum equal to such
amount.,

(b) The amount the defendant is entitled to be paid under this section
shall be claimed in the manper provided for claiming costs and at the follow-~
ing times:

(1) If the plaintiff took possession of the property prior to judgment,
at the time provided for claiming costs.

(2) If the plaintiff did not take possession of the property prior to
judgment, not later than 30 days after the plaintiff took title te the prop-

erty.

Comment. Section 1268.430 is the same in substance as the final two

parapraphs of former Section 1252.1.
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406-109 EITINENT DOMAIN LAY § 1268.510
Tentatively approved July 1973

Article 6. Abandonment

§ 1268.510, Abandonment

1268.510. (a) At any time after the filinp of the complaint and be-
fore the expiration of 30 days after final judgment, the plaintiff may
wholly or partially abandon the proceeding by serving on the defendant and
filing in court a written notice of such abandonment.

(b) The court may, upon motion made within 30 days after the filing of
such notice, set the abandonment aside if it determines that the position of
the moving party has been substantially changed to his detriment in justifi-
able reliance upon the proceeding and such party cannot be restored to sub~-
stantially the same position as 1f the proceeding had not been commenced.

(c) Upon denlal of a motion to set aside such abandonment or, 1f no
such motion is filed, upon the expiration of the time for filing such a motion,
the court shall, on motion of any party, enter judgment wholly or partially

dlemissing the proceeding.

Comment. Section 1268.510 1s the same in substance as portions of
former Section 1255a: subdivision {(a) 1s the same in substance as the first
sentence of former Section 1255a; subdivision (b) 1s the same in substance
as subdivision (b) of former Sectlon 1255a; subdivision (¢) is the same
in substance as the first sentence of subdivision (¢) of former Section
1255a. For recovery of litigation expenses and damages on dismissal, see
Sections 1268.610 and 1268.620.
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999-335, 406-110 ELTIIEHNT DOMAIN LAW 5 1268.610
Tentatively approved July 1973

Article 7. Litigatlon Expenses and Damages Upon
Dismissal or Defeat of Right to Take

§ 1268.610. Litipation expenses

1268.610. (a) As used in this section, ‘litigation expenses” includes
both of the fellowing:

(1) All expenses reasonably and necessarlly incurred in the eminent
domain proceeding in preparing for trial, during trizl, and in any subse-
quent judiclal proceedings.

(2) Reasonable attorney's fees, appralsal fees, and fees for the ser-
vices of other experts where such fees were reasconably and necessarily in-
curred to protect the defendant's interests in the eminent domain proceed-
ing in preparing for trial, during trial, and in any subsequent judicial
proceedings, whether such fees were incurred for services rendered before
or after the flling of the complaint,

{(b) Subiect to subdivision (¢), the court shall award the defendant
his litigation expenses whenever:

(1) An eminent domain proceeding is wholly or partly dismissed for
any reason; or

(2) Final judgment in the eminent domain proceeding 1s that the plain-
tiff cannot acquire property it sought to acquire in the proceeding.

{c)} Where there is a partial dismissal or a final judgment that the
plaintiff cannot acquire a portion of the property originally sought to
be acquired, the court shall award the defendant only those litigation ex-
penses, or portion thereof, that would not have been Incurred had the prop-
erty sought to be acquired following the dismissal or judgment been the

property originally sought to be acquired.
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999-339, 406-110 EMINENT DOMAIN LAW § 1268.610

Tentatively approved July 1973

(d) Litigation expenses under thils section shall be claimed in and by a
cost bill to be prepared, served, filed, and taxed as in a clvil action. If
the proceeding is dismissed upon motion of the plaintiff, the cost bill shall

be filed within 30 days after notice of entry of such judgment.

Comment. Section 1268.610 deals with the litigation expenses that a
defendant may recover when an eminent domain proceeding is dismissed for
eny reason or there is a final judgment that the plaintiff does not have
the right to take. The sectlon 18 based primarily on former Section 1255a
but expands the scope of protection afforded the defendant to cover dismissal
for any reason, Compare Alta Bates Hosp. v. Mertle, 31 Cal. App.3d 349,
107 Cal. Rptr. 277 (1973).

To a large extent, Section 1268,610 continues provisions of former Section

1255a. Thus, as formerly was the rule under Section 1255a, the plaintiff
must reimburse the defendant:

(1) When the plaintiff voluntarily abandons the proceeding. See also
Section 1268.510.

(2) When there i1s an implied abandomment of the proceeding, such as
abandonment, resulting from fallure to pay the judgment. See Section 1268.020.
See County of Los Anpeles v. Bartlett, 223 Cal. App.2d 353, 36 Cal. Rptr.

193 (1963); Capistrano Union High School Dist. v. Capistranc Beach Acreage
Co., 188 Cal. App.2d 612, 10 Cal. Rper. 750 {1961).
(3) When the plaintiff amends the cowplaint to significantly reduce

the property or property interest being taken, amounting to a “partial abandon-

ment"” of the proceeding (see Section 1250.380). (Reimbursement of defendant's

litigation expenses when the complaint is amended to add additional prop-

erty is not covered by Section 12538.610: this 1s covered by Section 1250,380,)
Section 1268.610 also continues the rule under former Section 1246.4

that public entity plaintiffs must reimburse the defendant when there is

a2 fipal judgment that the plaintiff does not have a right to take the property

sought to be acquired and expands this rule to apply to nonpublic entity

B
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plaintiffs. See also federal Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 {(Public Law 91-646) 5 304..

Section 1268.610 alsc chanpes prior law to require reimbursement of
the defendant where the eminent domain proceeding is dismissed for failure
to prosecute, Under prior law, the defendant was not entitled to reimbursement
upon such failure. See City of Industry v. Gordon. 29 Cal. App.3d 90, 105
Cal. Rptr. 206 (1972): Bell v. American States Water Service Co., 10 Cal.
App.2d 604, 52 P.2d 503 (1935). 3But see Alta Bates liosp. v. Mertle, supra.

Subdivision {a} 1s the same in substance as the second sentence of
former Section 1255a{c).

Subdivision (¢) continues the substance of the third sentence of for-
mer Section 1255a{c); litigation expenses do not include any items that
would have been incurred notwithstanding the "partial abandonment.’
of Kern v, Galatas, 200 Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). See
also Merced Irr. Dist. v. Woolstenhulme, 4 Cal.3d 478, 483 P.2d4 1, 93 Cal.
Rptr. 833(1971); Pacific Tel. & Tel. Co. v. Monolith Portland Cement Co.,
234 Cal. App.2d 352, 44 Cal. Rptr. 410 (1965). Subdivision {c) expands
this rule to make it applicable where a final judgment determines that the

plaintiff does not have the right tc take a portion of the property it originally
sought to acquire in the eminent domain proceeding.
Subdivieion (d) is the same in substance as the fourth and fifth sen-

tences of former Section 1255a(c).
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§ 1263.620. Damapges caused by possession

1268.620. 1If, after the defendant moves from property inm compliance
with an order or agreement for possession, the proceeding is dismissed with
regard to the property for any reascn or there is a final judgment that the
plaintiff cannot acquire the property, the court shall:

{a) Order the plaintiff to deliver possession of the property to the
persons entitled to it; and

{(b) ¥ake such provision as shall be just for the payment of (1) damages
arising out of the plaintiff’s taking and use of the property and (2) damages
for any loss or ilmpairment of value suffered by the land and improvements.
Such damages shall be measured from the time the plaintiff took possession
of or the defendant moved from the property in compliance with an order or

agreement for possession, which is earlier.

Comment. Section 1268.620 provides for restoration of possession of the
property and damages where the plalntiff took possession of property prior to
a dismissal or a final judgment that the plaintiff camnot acquire the property.
Section 1268.620 is not Iintended to limit any remedies the defendant may
have for damage to the property during litigation on an inverse condemnation
theory.

The provision on restoration of possession of the property supersedes
the final portion of the second sentence of former Section 1252 and a portion
of subdivision (d) of former Section 1255a. Whereas the prior provisions
requlred possession to be restored to the defendants when the plaintlff
failed to deposit the award in a condemnation proceeding, abandoned the
proceeding, or because the right to take was defeated, Section 1268.530
requires restoration in any case where the proceeding is dismissed or there
is a final judgment that the plaintiff cannot take the property, thus covering,
for example, a case where the proceedine is dismissed for delay in bringing
it to trial.

The provision relating to the payment of damages supersedes subdivision

{d) of former Section 1255a. Whereas the prior provision required payment of
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damages when the plaintiff abandoned or the right to take was defeated, sub-—
division (b) makes clear that this rule applies as well where the proceeding
is dismissed, e.g., because the plaintiff fails to prosecute or because the
plaintiff fails to deposit the award in a condemnation proceeding.
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Article 8. Costs

§ 1268.710. Court costs

1268.710. The defendants in an eminent domain proceeding shall be
allowed their costs, including the costs of determining the apportionment
of the award made pursuant to subdivislon (b} of Szction 1260.22Q, except
that the costs of determiningz any issue as to title between two or more
defendants shall be borne by the defendants in such proportion as the

court may direct.

Comment. Section 1268,.710 restates prior lav relating to the allowance
of costs in the trial court. See Section 1268.720 for costs on appeal and
Section 1268.610 (litigation expenses on dismissal). Former Section 1255 pro-
vided that, in eminent domain proceedings, ‘“costs may be allowed or not, and if
allowed, may be apportioned between the partiec on the szame or adverse sides, in
the discretion of the court.” See also Section 1032, Towever, very early, the
California Supreme Court held that the power provided by Section 1255 “must
be limited by section 14 of article I of the comstitution, which provides
that 'private property shall not be taken or damaged for public use without
just compensation having been first made to or paid into court for the
owner.' . . . To require the defendants in [an eminent domain] case to
pay any portion of their costs necessarily incidental to the trial of the
lssues on thelr part, or any part of the costs of the plaintiff, would re-
duce the just compensation awarded by the jury, by a sum equal to that paid
by them for such costs.”’ City & County of San Frencisco v. Collins, 98 Cal.
259, 262, 33 P, 56, 57 {1893). Accordingly, the defcndant in an eminent

domailn proceeding has as a rule been allowed his ordinary court costs. This
rule is subject to the procedural limitaticn that defendants with a single, uni-
fied Iinterest may be allowed only a single cost bill. See City of Downey

v. Gonzales, 262 Cal. App.2d 563, 69 Cal. Rptr. 34 (1968). Moreover, the

costs of determining title as between two or more defendants has been borne
by such defendants. See former Section 1246.1. See alco Housing Authority
v. Pirrone, 68 Cal. App.2d 30, 156 P.2d 32 (1945). This rule is continued.
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Subdivision (k) of former Section 1254 provided that, where a defendant
obtained a new trial, he had to be successful in iIncreasing the amount originally
awarded or the cost of the new trial would be taxed against him. Los Anpeles,
Pasadena & Glendale Ry. wv. Rumpp, 104 Cal. 20, 37 P, 859 (1894). Section
1268.710 eliminates this exception.

-33=




406121 EMIMENT DOMAINM LAY § 1268,720
Tentatively approved July 1973

§ 1268.720. Costs on appeal

1268.720. Except as provided by rules adopted by the Judiclal Council
specifically applicable to eminent domain proceedings, the defendant in an
eminent domain proceeding shall be allowed his costs on appeal, whether or

not ke 1s the prevalling party.

Comment, Section 1268.720 states the basic rule that the defendant is
allowed his costs on appeal in an eminent domain case. This basic rule is
an exception to the rule that the prevalling party is entitled to his costs
on appeal. Compare Cal. Rules of Ct. 26 (costs on appeal), The basic rule
continues case law that the general constitutional principle of "just com-
pensation” requires that the plaintiff-condemnor bear the costs of all parties
to the action in case of an appeal. See, e.g., Sacramento & San Joaquin
Drainage Dist. v. Reed, 217 Cal. App.2d 611, 31 Cal. Rptr. 754 (1963)(defend-
ant entitled to costs on plaintiff's appeal even if the plaintiff prevails);
Regents of Univ. of Cal. v. Morris, 12 Cal. App.3d 679, 90 Cal. Rptr. 816

(1970) (defendant entitled to costs on defendant’s appeal where defendant pre-
vails).

ithere the defendant 1s the appellant and loses, the former law was not
clear., The trend in recent years was to award the defendant-appeilant his
costs whether or not he prevailed. See City of Baldwin Park v. Stoskus, 8
Cal.3d 563, 743a, 503 P.2d 1333, 1338, 105 Cal. Zptr. 325, 330 (1972): Klop-
ping v. City of Whittier, 8 Cal.3d 3%, 59, 50C P.2d 1345, 1360, 104 Cal. Rptr.
1, 16 (1972); People v. International Tel. & Tel. Corp., 26 Cal. App.3d 549,
103 Cal. Rptr. 63 (1972). See also In re Redevejopment Plan for Bumker Hill,
61 Cal.2d 21, 68-71, 389 P.2d 538, 568-570, 37 Cal. Rptr. 74, 104-106 (1964).
However, such action apparently was discretionary with the reviewing court,
See City of Oakland v. Pacific Coast Lumber & 'i11l Co., 172 Cal. 332, 156
P, 468 (1916){not unconstitutional to award costs to plaintiff-respondent

where he is the prevailing party: distinguishing Stevinson where plaintiff
was the appellant). See also Stafford v, County of Los Angeles, 219 Cal.
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App.2d 770, 33 Cal. Rptr. 475 (1963)(plaintiff in inverse condemnation case
taxed coscs for frivolous appeal). Horeover, the defendant was not entitled
to costs where the issue involved title as between two or more defendants,
See former Code Civ. Proc. § 1246.1; Section 12685.710(b) and Comment thereto.

Section 1268.720 preserves the rule allowing defendant costs and makes
clear that this rule applies in the event of an appeal by the defendant that
fails., The sectlon authorizes the Judicial Council to deviate from this
principle by court rule made specifically applicable to eminent domain pro-
ceedings. Unless and until such a rule is adopted, there will be no excep-
tion to the basic rule stated in Section 1268,720.




