Memorandum 73-82

Subject: Statement for Annual Report Concerning Use of Comments

At the last meetling, the staff was directed to prepare a statement--
to be included in the Annusl Report--concerning the use of the Commission's
Comments to sections of enacted legislation. This request was prompted by
the approach to statutory construction taken by the Californis Supreme Court

in Kaplan v. Superior Court. You will recall that the court in that case

held that the clear language of a statutory provision did not mean what it
sald because the Comment failed to note that the statutory language was in-
conslstent with prior case law.

Attached (Exhibit I) is a draft of materisl that could be included 1in
the Anmual Report. We have made reference in the mﬁterial to the opinion

in Arellano v. Moreno (copy attached as Exhibit II) even though this case is

not final. We will delete references to this case if a rehearing is granted
or a hearing 1s granted by the Supreme Court. We think the case is a useful
one, however, since it discusses (see pages 883-886) the procedure used in
revising the Comments and illustrates a problem that can arise in using
Comments.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 73-82

EXHIBIT I

The Commlssion ordinarily prepares a Comment explaining each section it
recopmends. These Comments are included in the Commission's report and are
revised by legislative committee reports to reflect amendments made after the
recommended legislation has been introduced in the Legislature.l The Comment
indicates the derivation of the section and explains its purpose, its rela-
tion to other sections, and potential problems in its meaning or appllcation.
The Comments are written as if the legislation were enacted since their
primary purpose is to explain the statute to those who will have occasion to
use it after it is in effect.? While the Commission endeavors in the Comment
to explain apy changes in the law made by the section, the Commission does not
claim that every inconsistent case is noted in the Comment, nor caen 1t anti-

cipate judicial conclusions as to the significance of existing case authorities.3

1. Special reports are adopted by legislative committees that consider bills
recommended by the Commission. These reports, which are printed in the
legislative jourmal, state that the Comments to the various sections of
the bill contained in the Commission’s recommendation reflect the intent
of the Committee in approving the bill except to the extent that new or
revised Comments are set out in the committee report itself. For a des-
cription of the legislative committee reports adopted in connection with
the bill that became the Evidence Code, see Arellanc v. Moreno, 33 Cal.
App.3d 877, 884, Cal. Rptr. __, (1973). For examples of such
reports, see 10 (al. L. Revision Comm'n Reports 1132-1146 (1971).

2. The Comments are published by both the Bancroft-wWhitney and the West
Publishing Company in their editions of the annotated codes. They are
entitled to substantisl weight in construing the statutory provisiocns.
E.g., Van Arsdale v. Hollinger, 68 (al.2d 245, 249-250, 437 P.2d4 508,
511, 66 Cal. Rptr. 20, 23 (1968).

3. BSee, e.g., Arellano v. Moreno, 33 Cal. App.3d 877, __ Cal. Bptr.
(1973).



Hence, failure to note a change in prior law or to refer to amn inconsistent

judicial decision should not influence the construction of & clearly stated

statutory provision.h

L, The Commisesion does not concur in the Kaplan approach to statutory con-
struction. See Kaplan v. Superior Court, © Cal.3d 150, 158-159, kgl
P.2d 1, 5-6, 98 Cal. Rptr. 649, 653-654 (1971). For a reaction to the
problem created by the Kaplan approach, see Recommendation Relating to
Erronecusly Ordered Disclosure of Privileged Information, 11 Cal. L.

Revision Comm'n Reports U000 (1973).
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ARFLLANO v. MORENG ' - M
33 C.A.3d 877 ——. Cal.Rptr. ~—

.

[Civ. No. 40169, Second Dist.,- Div. Three. Aug, 7. 1973]

AURELIO ARELLANO, Plaintiff and Appeliant, iv.
GERONIMO C. MORENO, Defendant and Resﬁlnndent.

- SUMMARY

In contemplation of assisting his friends start their temporarily inoper-
able automobile by pushing it with his truck, he assisted them in backing
it, by fuot power, from their premises into the street| Although they turned
on the vehicle's lights before pushing #t inte the stregt, the lights were very
Jim as an apparent result of a weak battery. As plaintiff stood at the right
rear of his friends” automobile, it was struch by defendant’s automabile and
lcreed into plaintiff. Plaintiff sued for damages but defendant had judg-
ment. (Superior Court of Los Angelc:s County, No. 946487, Joseph L.
Call. Judge.)

The Court of Appeal afirmed. Contrary to plakmiﬂ“ s conteniion, the
court held thar his friends’ automobile was a “vehicle,” within Veh. Caode,

¥ 670, despite its wmporary inoperability, and thil he was a “driver,”
w:thm Veh, Cade, § 305, so as 1o justify the giving|uf certain instructions
as o amlomaobile hgt\nlmg requirements and, in effect. authorizing a deter-
mination of negligenice on plaintiff’s part based op insufliciescy of the
lighting on his friends’ automobile. Pointing out the absence of any ovi-
dence of willul er wanton miscorduct on dctcndanku part. the court ap-
proved the refusal to give plaintifi's prefiuied malru{:lum that contributory
negligence is no bar to recovery for an injury causedt by such misconduct.
The court did find error in refusing to permil plaintifl 1o ask the investigat-
ing officer for his opinion, under specified assumed f{m.u as to the sirength
of the tmpact, but concluded that reversal wis nut fequired thereby. inas-
much as it ¢id not appear to be reasonably pmha*h that @ resuit more
favorable to plaintift would buve been reached ifi the officer had been
permitted o respond. (Opinion by Cobey, Acting P, 1 with Schweitser amnd
Allport. J1.. concurring.)

|Aug. 1973]
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HeAanNOTES

Clussilied 10 MeKinney's Dhigest

{1} Automobiles ¥ 343-1(1)i)—Operation iof Motor Vehicles or Use of
Highways — Instructions — Condnct :%:emn Injured — Wiliul or
Wanton Misconduct on Part of Defendant.—Despite evidence in an
action for injuries suffercd in an automabile accident about 4:40 am.

that defendant had consumed six cans of beer between ¥:30 and 9:30 -

the prior evening and had had no more than six hours of sicep, it was
proper to refuse an instruction that conlributory negligence is no bar

1o recovery for an injury caused by defendant’s wilful or wanton mis-

conduct. where there was no evidence that defendant was intoxicated

at the time of the accident or that he had been dozing immediately
prior thereto, and where his only negligence appeared to have been
limited to his sporadic, momentary inadyertence in repeatedly obsery-
ing an apen container of soup beside him on the seat to see whether
it was being spilled.

[See Cal.Jur.2d, Negligence, § 2[4.]5

(2) Automoblies § 1.1—Inoperable Vehicle as “Vehicle™ Within Statutory
Definition.-—The mere fact that an automobile is temporarily inopes-
able does not bring it outside of the definition of “vehicle™ in Veh,
Code, § 670. -

(3) Aastomobiles § 1.1—Pusher of Automabile as “Driver” Within Stat-
- utory Deflnition.—Plaintiff, who, at the time of an automobile
accident, was standing at the right rear of a temporarily inoperable
automobile which he and the owner were about to push by foot power -
when it was forced into plaintiif by defendant’s automobile, was a
“driver” of the vehicle within Veh. e, § 305, 50 as to be lepally
responsible for the effect which the statptorily insufficient lighting of
the automobile may have had on defendant’s ability to avoid’ the
accident.

(9 Automobiles § 202(3Xb)—Operation of] Vehicles or Use of Highways
~=Actions—Admissibility-—Hearsay Evideoce.—Notwithstanding that
a police officer’s opinion locating, on' the street, the point of impact
between two automobiles may have beep based, in part, on hearsay,
in that it rested on remarks made by the twe owners, the partial

1A 1973
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hearsay basis went to the weight, not admissibility, of the opinion,
where, in view of the fact that the owners agreed as to the location,
the he.xrsay appeared to be reasonably @Wc hearsay within BEvid.
Code, i 801, subd. (b), and, thf:reforc a prnper basis, under that
statute, for the opinion.

—Apgeal—Ralings on Admission of Ev e—When Cauve Will
Nut Be Reversed—No Prejudice.—[n an |automobile accident case
involving the question whether the point t%rimpact between defend-

Autemobiles § 382(2}(c)—-0'pemtlon of V$ icles or Use of Highways

ant's automobile and a temporarily inoperable automobile which
struck plaintiff, as a result of the impact, was on defendant's side of
the street when the vehicles collided, reversal of a judgment for de-
fendant was not required by error in refusing to permit plaintiff to
ask, the investigating police officer who came on the scene ubout
one-half hour after the accident, his opinion whether, assuming the
inoperable automobile had not been moved after it came to rest
following the impact, the impact could have put it in the position he
found it. where the apparent purpose of the guestion was to establish,
by a negative answer, that the impact had ngt been sufficient to move
the inoperable vehicke from defendant’s sidejof the street to the other
side, and (o thereby impeach the officer’s testimony, which had localed
the point of impact on defendant’s side. and where, in view of other
cvidence and plaintififs argument of the matter of non-movement to
the jury. 1t was not reasomably probable that a result more favoruble
to him would have been reached had the mfﬁu.r been permitted to

ANSWET.

COUNSEL

Kenneth Knapp and feonard Sucks for Pluintiff and Appeliant.

Cummins, White & Breidenbach for Defendant apd Respondeat.

JriNion

COBEY, Acting P. J.—Plaintifl, Aurelio Arellann. appeals from a jude-
ment, rendered on a ten to twao verdict, in tavor OF defendunt. Geronimo

{Aug. 1973}
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C. Morenw, in plaintifl’s action for damages for injuries sustained by
paintifl when defendant’s autoinobile knocked another automobile int
fHaimifl,! L :

Plaintiff contends that the trial ‘cour{ committed reversible error in
(1) refusing BAH No, 3.52. an instruction proflered by him to the effect
that the contribatory negligence of a plaintift does not bar his recovery -
for an injury caused by the willul or wapton misconduct of a defendant;
(2) giving defendant’s requested instructions stating the provisions of Vehi-
cle Code sections 24B00 and 24250; and (3) permitting the invesiigating
officer to testify regarding the location of| the point of impact and unduly
limiting plaintifis counsel’s cross-examinapion of the ¢fficer on the matter.
We aflirm for reasons hereinafier set fi

Facts

On early Saturday morning, August 17, 1968, about 4:40, while it was
still dark and the street lights were om, plaintiff, driving southbound on
Huntington Drive in Los Angeles, on Ris' way to work, saw some ac-
guaintances of his, the Davilas. pushing their 1961 four-door Comet sedan
backwards out of the driveway adjuining| their home. Plaintiff parked his
truck and came vver to se¢ whether he cauld be of assistance. He inquired
as to what their trouble was. Davila replied that their car apparently had
a dead battery. Plaintiftf suggested that Davila turn on the Comet’s parking
lights before they pushed it into the street. Davila did so.* The three of
themn then pushed the car into the street, whereupon Mrs. Davila went
back to the sidewalk and watched. The parking lights on the Comet were
very dim, S

~ When the car was out in the street eaf the cenler Jine of the stree,
plaintifi was standing at its right rear end and Davila was ulongside the
opened front door on the driver’s side with a hand on the sieering wheel
so that Davila and plaintiff could push the car around and heud it south-
bound preparatory to plaintiff then getting the car started by pushing it
with his truck. The Comet was then at a slight angle and no light emanated

1The apptal is also from the order denying plaintiff’s motion for u new trisl. Pur-
suan to Code of Civil Procedure section 906 this order will be reviewed on the appeal
from the judgment. The order is. however, nonappealable and vhe purpurted appeal
theccfore will be dismissed. {See & Witkin, Cal. Procedure (2J ed. 1971y Appeal,
§ 71, p. 4084 i

“Davila alone testified that plaintiff 1okd him {o turn on the headlights of the Comet
and that he did so,

[Aug. 1973]
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from its intenior. At this moment detendant’s Musung struck the Comet
in the manner hereafier described.

lust prior to the coliision defendant was driving his comparatively new
Mustang at a speed below the posted limit of 35 miles per hour nasthbound
an Huntington Drive. He was alone in the car but he had a [ull, open
container of menudo soup io front of the front seat on the puassenger side.
From time to time he would glance down to make sure that the soup was
- not spifling, and just before the ensuing collision between the Mustang and
the Comet defendant was watching the soup more carefully as he hud just
seen the container stide toward the seal. Sudden)y defendant saw directly
ahead of bim the deor of a car. He had no time to apply his brakes but
instead swerved the Mustang to the right and then swung it back to the
feft becavse of parked cars to his right. The left front end of the Mustang -
then strich the left rear end of the Comet. Although the impact of the
collision did act cause the soup to spill. it moved| the Comet agairst plain-
tiff who was knocked to the ground and injured.

The priacipal factual issue in the case is whe{lhcr the rear end of the
Comet was beyond the center line of the street when the Mustang struck
it. The Davilas und plaintff testitied that it was not. Defendam, on the
other hard. testified in effect that it was, and the t vest:_s,at:ng officer opined
that the poiut of the impact between the two calls was in the northhound
traftic lanes or, in other wards, on defendant’s sde of the sreet.

Farther factual avidence will be alluded 10 .|~+ necessiry in the course
of the ensuing discussion.

Discussion

There seoms to be litthe gquestion bat that defendant’s neghgeree caosed
plainiff™s inpuries. The detense verdict can be expliived onty on the basis
that the ey concluded that pluintfl's reglzoree 'wax o contributing cause
of the celiisien between the two autcmobiles. .

BAN No, 3.52 wuas Praperiy Refused,

{1}  Plainttf contends that the evidence seguired the giving of BAJT
No. 182 revarding the wilful or wanton mi»-.r:nht.lucl of defendant” e
. - . —— et e l—-—»—-—--- R e — e =
FHATT Moo 352 reads: “Contributiry neglivence of .1 plummi s ot h.ur e his
recovery tor an iniuey cavsed by the willul or wiaron miscendnt of @ defendani.
SR or wapton misconduet i itdentonab w ongfl sondiet, done cither with
knowledge that serious injury to anotier will probahly sesult, oF with a wanton and
reckless disregard of the pussible resalts.”

(‘Aug 1973 !
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points to evidence that defemfant had consumed six cans of beer botween
approximately 8:30 and 9:30 the evening before the accident and that he
had had a maximum of tour hours sleep that night.. But there was no gvi-
dence that defendint was intoxicated at the time of the accident or that
he had been dozing while driving immediately prior thereto, Dofendant’s
negligence scems 1o have been limited to his yporadic momentary inad-
vertence caused by his fear of spilling the soup.| Such negligence does not
constitute cither wilful or wanton misconduct.| {Sce Winn v, Fergiison,
132 Cal. App.2d 539, 542 {282 P.2d 5151

The Instruc tion Setting Owut Veliicle Code Se’rfhl}'.\' 24800 and 24250 were
Properdy Given us o Baxis for BAH No. 3.45." |

Plaintitl next contends that the twoe instructions requested by defendant
setting out the provisions uf Vebicke Cede sections 24800 and 24250 as
a banis for the giving of BAJI Nu. 3.45 instraction should not have been:
given.* In suppert of this contemtion piaintilf first argues tha the Comer
at the time of the collisicn was not 4 "vehicle™ within the meaning of these
secticns since it could then be moved oply by human power wlone and
under Vehicle Code section 670 (defining a “velticle”) such a device is not
a vehicle.” Plaintiff further argues that at the time of the colision he was
teither driving nor operating the Comet and was, therefore,” not respon-
sible under the Vehicle- Code for its lighting.?

2) We disagree with plaintif®s contention of Vehicle Code section
670. It ignores the use of the word “may.” in view a vehicle does not
cease Lo be a vehicle because it is temporarily incperable.

i

We further disagree with plaintiff's positicy that at the time of the

accident he wes rot cngaged in driving or operating the Comet. (3} It

1BAJ1 No. 3.45was given in the foltowing fonn: “If you find thut 2 party to this
«clion violated any of the code sections just read 1o vou fand that such viokition was
a proximate cause of injury to another or to himself], you witi find that suck violsion
wius negligence {unless such party proves by u pre. tance of the evidence that Iw
did what might reasonably be expecied of a pemon|of ordinary prudence. acting
under simiiar circomstances, who desired 10 comply with the law)” - ]

AThese special instructions sead: “No vehick shall be driven ab any time with the
parking iamps lighted except when the lamps are being used 45 Turn sipnal Jamips or
when the hesdlamps are ajso lighted.” , .

"Durin‘g darkness. a vehicle shall be equipped wi:lvﬂ lighted hghting equipment as
required for the vehicle by this chapter.”

“Wehicle Code section 670 reads: A “vehicle' is a devier by which any persen or
property may be propelied, moved. or drawn vpou a highway, excepling a device
moved by human power or used exclusively upnn statjorary rails or Lracks.™

"Wehicle Code section 24002 in pertinent part reads] "1t is urlawlut 1 uperate any
vehicle . . . which is not equipped as required by this code, . | "

jAug. 1973]
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15 true that at this precise moment he was merely standing at the right rear
end of the Comet. but he and Davila were then engaged in trying to push

- the Comet into a position where plaintiff could start it by pushing it with

his truck. Apparently at the time of the collision plaintiff was waiting for

Duavila 1. signal him that Davila had the steering wheel under control,

Davilu wus positioned to do the steering-and some of the pushing while
plaintiff was standing where he did in crder to do most of the manual
pushing. Between them they controlled the movement of the Comet in its
inoperable condition. Under Vehicle Code section 303, defining “driver”
as "a persen ., . Js in actual physical control of a vehicle.” plaintiff
was « driver of the Comet at the time of the callision even though at that
precise time he was not actually exercising such control. (See Panopuios v.
Muderis. 47 Cal.2d 337, 342 {303 P.2d 738); of. Shannon v. Thomas, 57
Cal. App.2d 187, 199 [134 P.2d 522]; Fleming v. Flick, 140 Cal.App. 14,
23 [35 P.2d 210).) As such, he was legally responsible for the Comet’s

statutcrtly insufficient lighting, without which defendant might have seen.

the Comet in time to avoid the accident.®
The Admivsibility of the Police Officer's Expent Opinion of Impuct.

Plaintiff next contends that the testimony of the investigating police
officer, who arrived at the scenc of the accident a half hour or so after its
vecprresice, regarding the point of impuct between the two vehicles, should

nct have been admitted over his counsel's appmpnm objection,® since it
- was at least partially on hcarsay -

The police officer’s expert opmlrn locating the pnmt of impact of the
two vehicles was hased on Duvila and defendant pointing cut to him the
spot where both thought the impact had oceurred and a single fresh straight
impending-type skid mark approvimately six feet fong just north of this
spot apparently luid down by defendant’s car immediately [ollowing the
impact, which the officer identifted ar such, following his locatien of the
point of impact. But the officer admitted that he did not ohserve any phys-
ical debris whatsoever ard conceded on cross-examination that he would
aot have had any cpinion as-to the Jocation of the point of impact had
Davila and deferdant auvt located it for him. Moreover, again on cross-
examitaticn. he admitted that hix cpinien on this crucial print had wet

been formed on the basis of the “visual facty” alone.

“We realize that our interpresation of the word “driv 'T i much broader than ahu
Cal.App.2d Supp. 771.
7170 P.2d 278,
*Plaintill's counsel objected to the receipt of this cviience in part as follows: "I

.wes only hused upon the staiements of the Iwo adverse parties.” It was not sub-
-:mmu ited by physical facts.” “There were no-physical bases for the opinion.’

“ifAug, 1973)
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Evidence Code section 801, subdivision (b), requires as a precondition
10 the admissibility of the opinton of an expert witness that such opinion
be based on matter “that is of a type that reasonably may be relied upom

.. unless . . . |the) expert is precluded by law from using such maiter.
as a basis for his opinion.™ Under Evidence Code section 160 the term
“law” includes both statatery and decisional law. Evidence Code section
803 prevides that the court, upon objection, may exclude testimony in the
form of an opinien that ix based “in whole or in significant parnt™ on muatter
that is not a peoper basis for such an opinion.

The Evidence Code, including thé aforementioned sections, was drafred
by the California Law Revision Commission. Section R0O! of the code was
enacted by the Legislature exactly as proposed by the commission.’ The

proposcd code, when presented to the Legislature in January 1965, was

accompanied by comments of the commission to each section.' These
comments explained the purpose of each section, its relation to other see-
tions and discussed poetential problems of its meaning or application. The
Assembly Committee on Judiciary in ils published report to the Assembly
on AB 333, which became the code, stated that these comments of the
commission reflected the intent of the committee in approving the un-
changed sections of the proposed code. The Senate Committee on Judiciary
in its subsequent published report to the Senate adopted an identical posi-
tion with respect to the commission’s comments on unchanged sections.
(Sec 7 Cal. Law Revision Com. Rep., ctc. (1965) supra, at pp. 1007-

1008.) From this it can ree;dily be inferred that with rexpect o unchanged

sections of the Evidence Code the commission's comments state the intent
of the Legislature regarding those sections,

The commission’s comment to subdivision (b) of section 801 indicates
clearly that the subdivision represents a codification of decisional law,
\ 2 . . '

In the comment the commission points out that under this law whether

This portion of the statute reads: “Ii a witness is testifying a5 an cxperi. his
sestiniony in the form of an opinion is Timited 10 such an opinion ay is:

“{b)} Based on matler (including his special knﬁwledgc. skill, experience, trsining,
and elucation} perceived by or personally known 1o the witness or made Known 1o
him at or hefore the hefaring, whether or not admissible, that is of a type that reason-

 ably may be relied upon by an expert in furming an opinion upon the suhject (o which

his testimony relates, uniess an experl is prectuded by law [rom using such mutler
a basis for his opinion.”
HCompare Statutes 1965, chapter 299, section 801 with 7 California Law Revision
Commission Report, cic. (1965) 1, 148; sce alw id. af papes 9124138, 923, 9358,
1¥These comments are published by both the Bancroft Whitney wind the West
Publishing Company in their editions of the Evidence Code.

[Aue. 1973
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an expert may rely on statements made and information received from
others depends on the particular field of expertise invcived. Far greater

 latitude in this respect is accorded to physicians and valustion expe

than is granted auto accident experts. Furthérmore, according to
comment, the latter “may not rely on extrajudicial statements of others as

a partial basis for. an opinion as to the point of impact, whether or not
d!e statements would be admissible evidence.” The cases of Hodges V.
Severns, 201 Cal. App.2d 99, 108 [20 Cal.Rptr. 129), and Ribble v. Cook,
111 Cal.App.2d 903, 906 [245 P.2d 591|, are cited in the comment in
support of this statement.'?

These two cases, howmr were d;sungmshed in thc subsequent case of
Kastner v, Los Angeles Metropolitan Transit Authority, 63 Cal.2d 52,
58-59 [45 CalRptr. 129, 403 P.2d 385), decided in late June 1965, after
the enactment of the Evidence Code, but before its effective date. (See
Evid. Codz, § 12, subd. (a).) There, our Supreme Court, without reference
to the Evidence Code, held admissible the opinion of the investigating

- officer regarding the point of impact where such opinion was based to a

large extent on the defendant bus driver’s extrajudicial statement becuuse
at the trial the driver testified to facts identical to those included in his

_ earlier statement to the officer, ({d. at pp. 54. 58.)

In the instant case the officer’s opinion regarding the location of the
point of impact was based partially on the statements to him (Evid. Code,
§ 225) of Duvila and defendant on the matter. Davilas Tocation for the
officcr of the puint of impact on defendant's side of the street does not
appear, however, to have been hearsay in light of Evidence Code sections
1224 and:1230.** Under Kasmer, since defendant in his testimony indi-

s b

*The statetcent would appear to accord with' the general rule elsewhere, (Sce
Annol. (1959 Qpinion Bvidence—Point of Collision, 06 ALLR.2d 1148, 13,

HSection 1224 reads: “When the fiability. ubligation, or duty of a party 1o a
civil action is hased in whole or in part upon the diabitity, ob!u,.ﬂmn or duty of the
declasant, or when the clam or right asserted by & party to a civil action is hacred
or diminished by u breuch of duty by the deciaranl, evidence of a statoment nyde
by the declacant is us admissible against the purty as it would he if offered u paindl
the duclurant in an aclion involving that lizhility. obligation, duty, or treach of duty.”

Secton 1230 reads: “Evidence of a statement by a declarant having <uifivie
knowledge of the subject is nof made inadmissible by the hearsay rule it the declarat
vunavailable as a witness and the statcwemt, when nnde, was so Tae contrary (o the
declarant’s pecuniary or proprictary intesest. or so fui subjected him 1o the risk of
civid or criminal lability, or so far temded 0 render ipeadid 4 claim by him againse
anolher, or created such a risk of making him an object of hatred, ridicule. or wocial
disgrace in the community, that a reasunahic man in his position woukd oot have
madethe statemen unless e believed it to ke ire)”

Davila was vnuvailshle to testify at the trial and pursusat to oral stipulation be-
twicen counsel in open court portions of his depomlum were read to the jury.

e i P e ol e e < A
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cated that the point of impact was located on his side of the street, which
is where he had previously located it for the oflicer just after the accident,
the officer’s testimony predicated upon such location by defendant can be
said to have not been based on hearsay.

(#) In any event, whether based on hearsay or not, the location of the
point of impact used by the officer was apparently agreed to by the owners
of both cars involved .in the accident immediately after its occurrence.
It, therefore, would appear to be. at worse, reasonably reliable hearsay
and, accordingly, under Evidence Code section 804, subdivision (b), a
proper basis for the officer’s expert opinion. (See Witkin, Cal. Evidence
(2d ed. 1966) § 410, pp. 368-369; Jefferson, California Evidence Bench
Book {1972) § 29.4, pp. 508-509.) Under these circumstances the possibly
partial hearsay basis of the officer’s opinion went to its weight and not to
its admisaibilil)'

The Rrhuai 10 Allow a vaothmml Quc.man of the Officer Was Not
Reversible Error.

In his cross-examination of the police officer fegarding the officer’s opin-
jon as to the point of impact being located on defendant’s side of the street,
plaintiff's counsel asked the following question! “Q. Officer, assume that -
the P4, the Comet vehicle, was not moved after its original resting place
up until the time you found it, one, and assume that the damage as shown
here on plaintiff's No. 10 {a photograph) was the damage that was sustained
by thix vehicle as a result of the collision, do you believe that the impact
could have moved the car in [sic} that position?” Defendant’s counsel
objected on the basis that the question assumed & fact not in evidence—
namely, thet the Comet was not moved aﬂer the impact. The court sus-
tained the objection, .

This was error. It is true that defendant had testified on direct examina-
tion that after the accident the Comet had been moved before the police
officer arrived. But on crosi-examination this testimony had been 1mpcached
by his prior inconsistent statement on deposition that he was “pretty sure”
that such had not occurred. Under Evidence Code section 1235 this im-
peaching evidence constituted substantive evidence. (See Cal. Law Revisian
Com. comment to section; People v. Green, 3 Cal.3d 981, 985 {92 Cal.
Rptr. 494, 479 P.2d 998), cert. dism. 404 U.S. 801 [30 L.Ed.2d 34, 92

S.C1. 20})

(5) Nevertheless, we do not believe that this is reversible crror. Appar-
ently plaintiffl wished to establish by the officer’s presumed negative answer
' {Aug. 1973}
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- to the question that the comparatively slight impact between the two
~ vehicles could not have moved the Comet from defendant’s side of the

sirect to the place considerably on plaintiff’s side of the street where the
officer found it"and, therefore, the officer’s opinion locating the point of
impact on defendunt’s side of the street was mistaken, The lack of this
impeaching negative answer did not 'prevent plaintif's counsel, however,
from arguing the claimed nonmovement of the Comet to the jury at some
length since the jury had before it on a large diagram of the scene of the
accident alt of the evidence (excepting the photograph which was, however,
in evidence} contained in plaintiff’s counsel’s hypothetical question regard- -
ing the Comet's locations before and after the accident and defendant’s
previously-mentioned conflicting testimony on the question whether the
Comet was moved after the accident and before the arrival of the police
ofticer. In this connection we note that defendant’s testimony as to non-

- movement of the Comet was unqualified while his tesimony indicating
. mavement thereof was qualified.'* Under these circumstances, we do not

think it reasonably probable that 2 resull more favorable to plaintiff would
have been rcached if the officer had been permitted to answer the hypo-
thetical guestion and had answered it in the negative. (Sce Cal. Const..
art. V1, § 13; People v. Watson, 46 €al.2d RI18, 836 [299 P.2d 243])

The purported appeal from the order denying plaintiff's motien for o
new trial is dismissed. The judgment in favor of defendant is affirmed.

Schweitzer, J., and Allport, J., concurred.

1WWe note further Lhat plaintiits counsel rergad defendant’s prior incomsisten
statement in his deposition o the question of the movement of the Comwt, without
objection, shonly afier the court erroncously sustained defendant’s counsel’s objestion
to plaintiff's counsel’s hypothetical question. Bt is true that al one paiat in delendant’s
sl argunicnl 10 the jury he argued that the Comer vould have been movest by
the impact to the location the officer found it. But this awement was ouude afier 4
iengthy quotation of his client’s testimony indicuting yuite the contrary,
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