#36.500 First Supplement to Memorandum 73-73 9/7/13

Subject: Study 36.500 -~ Comprehensive Condemnation Statute (Conforming Changes
and Revisions--Special Purpose Properties)

Summayy
The attached research study published by the Highway Research Board,

Valuation and Condemnation of Special Purpose Properties (1970}, is a good

and easy-to-follow treatment of the complex problems involved where the prop-
erty taken by eminent domain has no readily available market for which data
exists for valuation purposes, This memorandum recapitulates highlights of

the study, and the staff suggests a method to implement the study's recommenda-

tions.

Analysis
The study indicates that cemeteries, churches, parks, schools, and simi-

lar properties are difficult to value in a trial to determine compensation
because they are rarely sold. Therefore, appraisal methods other than the
market data approach are allowed and the rules of evidence are relaxed to per-
mit additional proof to secure to the owner constitutional indemnification for
his loss.

Such properties are referred to as 'specialities™ or “special purpose
properties.” In some courts, before such property will be accorded special
treatment, proof must be showm that there is an absence of market data, that
the property and its improvements are unique, that its utility is peculiar to
the ovmer, and that it would have to be replaced.

The usual method of measuring just compensation is market value. Because
speclal purpose properties are rarely sold, some courts refuse to apply the
market value measure to such properties. Value is then expressed in terms of
intrinsic value, value for speclal uses or purpeses, value to the owner, or
similar terms, all of which reflect value that the owner, as distinguished from
others, may see in the property. Whether the market value measure is applied,
rules of allowable proof will be relaxed to permit the use of approaches to
valuation other than the market dgta approach and the use of evidence not
usually allowed in condemnation actions.

Three usual appraisal approaches are the market data, reproduction cost,
and income approaches. Because of the lack of other proof, the cost approach

is often used in valuing special purpose properties. The approach has been



much criticized as starting with a cost that may have no relation to value,
and then deducting depreciation, which must usually be estimated without suf-
ficient factual data.

Although usually excluded, the income approach, or evidence of income, may
be permitted in valuing special purpose properties. Its use may be prohibited
on the grounds that the business is not being taken and such proof will lead to
collateral ihquiry. Where the business is recognized as being taken or damaged,
as in utility cases, proof of income will be allowed.

Substitution, or the substitute property doctrine, i1s a means of securing
compensation to public owners where it 1s necessary to replace facilities taken.
Compensation is measured by the cost of the necessary substitution of land and
improvements, without depreciatiocn, having the same utility as that tsken. Ap~
plication may result in no compensation. The traditional approach is to take no
depreclation on improvements, but some recent cases do allow depreciation., Al-
though some cases have permitted its use in dealing with private property, its
application is usually restyicted te public property.

Unimproved cemetery lands are appraised by two approaches:

1. An income approach that uses net income from sales of tracts discounted
to present value.

2. The market data approach, which usually disregards special value for
cemetery purposes. It is impossible to tell which method will be held proper.

Churches are usually valued in terms of market wvalue by the coat approach.

The market data approach i3 generally used in valuing parks if improvements
are measured by the cost approach. Substitution has been applied to publicly
ovned parks.

Schools are usually valued by substitution. If the school is old, it will
be valued by the cost or market data approach.

o single method 1s applicable to all special properties or even all spe~
cial properties of a particular type. Each case varies with its own facts.

To render just compensation in such cases more likely, the study recommends
that consideration be given to the following:

1. Extendiﬁg the limits of admissible proof, including use of the replace-
ment costs approach and the substitute property doctrine with a proper allcwance
for depreciation. The methods should not be treated as exclusive or as the only
means of arriving at wvalue.

2. Recognition of special value arising out of speclal uses or character
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of the property. This may be done by departing from market value or by permit=-
ting consideration of such special value in arriving at market value.

3. 1Incidental to the more extensive allowance of proof, expecting and re-
ceiving more extensive investipation and exercise of ingenuity by appraisers
in considering factors that affect the value of special purpose properties.

Conclusion

The atudy strongly suggests that legislation in this area can achieve little
since no single method of valuation can be applied consistently to all special
properties. Approaches to the solution of what is basically an appraisal problem
are generally limited to matters of evidence, and even here legislation tends to
be overly restrictive.

The thrust of the research study is that legislation should be used to
liberate rather than restrict the admissibility of evidence. The more factors
that an appraiser can consider and the more reasons that he can use in arriving
at his opinion, the more reasonable is his opinion. Opinions of value should
be less extreme in either direction and fair compensation more likely.

This basic approach appears sound to the staff. The Commission has previously
approved deletion of the phrase ''in the open market" from the definition of fair
market value. This deletion will make the willing buyer~willing seller test ap-
plicable to all properties, special purpose as well as general purpose. The
staff suggests that, in order to make clear that all three basic appraisal tech-
niques may be applied to special purpose property in order to determine market
value, the following language be added to the Comment to Section 1263.320 (fair
market value):

The phrase "in the open market' has been deleted from the defini-
tion of fair market value because there may be no open market for some
types of special purpose properties such as schools, churches, cemeteries,
parks, utilities, and similar properties. All properties, special as
well as general, are valued at thelr falr market value. Within the
limies of Article 2 {commencing with Section 810) of Chapter 1 of
Division 7 of the Evidence Cede, falr market wvalue way be determined
by reference to (1) the market data (or comparable sales) approach,

(2) the income (or capitalization) method, and {(3) the cost analysis
{or reproduction less depreciation) formula.

A similar Comment should be added to Evidence Code Section 814 (matter upon

which opinion must be based).
Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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FOREWORD

By Staff
Highway Research Board

Praperties put 1o special uses are frequently required, in whole or in part, for high-

-way right-of-way purposes. This report discusses and considers what special ap-

praisal techniques and fegal rules arc applied in valuing such special purpose prop-
ertics. - Attoraeys and appraisers involved in land acquisition for highways and
other public works projects, highway right-of-way engincers, and right-of-way
agents, will find much of interest in this research report.

Special purpose properties such as schools, churches, cemeteries, parks, utilities,
and similar properties, because of the tack of sales data, cannot readily be valued by
the usual appraisal methods or legally allowable proof. The rules of compensation
and methods of valuation of such propertics are inconsistent in their practical appli-
cation, often with varying results from state to state. Therefore, the objective of this
research was to assemble and analyze the case law applicable to this class of prop-
erty, and Lo present the state of appraisal practice in the ficld, The research was
intended to document factual and practical approaches to the problem of valuation
of special purpose properties, thoroughly reconciled with existing ground rules as

_Jaid down by decisions of the couzts.

This report considers the special appraisal techniques and iegal rules applied in
valuing special purpose properties. Market value is the usual measure of “just com-
pensation” to pay the owner for what he has lost. When dealing with special pur-
pose properties, however, resort may be had to other measures and methods of valus-
tion and the rules of evidence may be refaxed to allow additional proof.

The researcher, attorney Edward E. Level, discusses cascs and appraisal meth-
ods as to just compensation, elements of the special purpose properties, evidence
allowed, and the competency of witnesses in trials involving special purpose proper-
ties, For publicly owned properties the substitute property doctrine ‘is discussed.
This provides that when property of a public agency is taken, compensation is
measured by the cost of a necessary substitute having the same utility as the facility
taken. The researcher found that although business income is generally not admis-
sible, such evidence occasionally is allowed in special purpose cases to show uses
and productivity. The researcher further found that there is no single method of

valuing special purpose properties.

Trial attorneys, as well as attorneys engaged in condemnation of land for public
agencies, highway right-of-way engineers, and other individuals interested in valva-
tion and legal aspects of special purpose properties will find this report of special
interest. It brings together many of the common problems into onc concise document
for casy usc by the practitioner.
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SUMMARY

VALUATION AND CONDEMNATION OF
SPECIAL PURPOSE PROPERTIES

 Cemeteries, churches, parks, schools, and similar properties are difficult to value in

a trial to determine compensation because they are rarely sold. Therefore, appraisal
methods other than the market data approach are allowed and the rules of evidence
are relaxed to permit additional proof to secure to the owner constitutional
indemnification for his loss.

Such properties are referred to as “specialliu“ or “special purpose properties.”
In some courts, before such property will be accorded special treatment, proof must
be shown that there is an absence of market data, that the property and its improve-
ments are unique, that its utility is peculiar to the owner, and that it would have to
be replaced.

The -usual method of measuring just compcnsauon is market value. Because
special purpose properties are rarely sold, some courts refuse to apply the market
value measure to such propertics. Value is then expressed in terms of intrinsic value,
velue for special uses or purposes, value to the owner, or similar terms, all of which
refiect value that the owner, as distinguished from others, may see in the property.
Whether the market value measure is applied, rules of allowable proof will be

- relaxed to permit the use of approaches to valuation other than the market data

approach and the use of evidence not usuatly allowed in condemnation actions.

Three usual appraisal approaches are the market data, reproduction cost, and
income approaches. Because of the lack of other proof, the cost approach is often
used in valuing special purpose properties. The approach has been much criticized
as starting with a cost that may have no refation to value, and then deducting
depreciation, which must usually be estimated without sufficient factual data.

Although usually excluded, the income approach, or evidence of income, may
be permitted in valuing special purpose propertics. Its use may be prohibited on the
grounds that the business is not being taken and such proof will lead to collateral
inquiry. Where the business is recognized as being taken or damaged, as in utility
cases, proof of income will be allowed. ‘

Substitution, or the substitute property doctring, is a means of securing com-
pensation {o public owners where it is necessary to replace facilities taken. Compen-
sation is measured by the cost of the necessary substitution of land and improve-
ments, without depreciation, having the same utility as that taken. Application may
result in no compensation, The traditional approach is to 1ake no depreciation on
improvements, but some recent cases do allow depreciation. Although some cases
have permitted its use in dealing with private property, its application is usually
restricted to public property.

Unimproved cemetery lands are appraised by two approaches:

1. An income approach that uscs net income from sales of tracts discounted to
present value,

2. The market data approach which usially disrepards special vatue for come-
tery purposes. It is impossible 1o tell which method will be held proper.



Churches are usually valued in terms of market value by the cost approach.
The market data approach is generally used in valuing parks if improvements
are measured by the cost approach. Substitution has been applied to publicly owned

parks.

Schools are usually vatued by substitution. If the school is old, it will be valued .

by the cost or market data approach.

No single method is applicable to ali spec:al properties or even all special
properties of a particular type. Each case varies with its own facts. To render just
compensation in such cases more likely, consideration should b: gaveu to the

following:

1. Extending the Jimits of admissible proof, including use of the replacement

costs approach and the substitute property doctrine with a proper allowance for
depreciation. The methods should not be treated as exclusive or as the only means

of arriving at value,

. 2. Recognition of special value arising out of special uses or character of the
property. This may be done by departing from market value or by permitting
consideration of such special value in arriving at market value,
3. Incidental to the more extensive allowance proof, expecting and receiving
more extensive investigation and exercise of ingenuity by appraisers in considering

factors that affect the value of special purpose properties,

CI'MI"!‘ER ONE

INTRODUCTION AND GENERAL CONSIDERATIONS

Because of the lack of data usually acceptable as evidence
to determine “just compensation™ in the trial of a con-
demnation action, certain types of property cannot be

valved by the usual methods or proof allowable in such -

actions. Some of these properties are schools, churches,
cemeleries, parks, utilities, and similar properties.' Such
propertics may be referred to as “specizl purpose proper-
ties," “special use properties,” or “'specialties”; or no name
may be given t¢ them and the rules of evidence may stll
be relaxed. This report does not intend to select any par-
ticular name or criteria as being preferable but uses the
term “special purpose propertics” as a gencric term to
identify all such propertics that, because of their unigue
uses and characteristics and the Jack of sales of similar
properties, are not readily adaptable to valuation under the
rules of evidence usualfy applied in condemnation trials.
Rescarch has been concerned with the following:

1. Legal principles in terms of allowable valuation meth-
ods and evidentiary proof applicable to such pmpcmcs
T4 Neentas, EmineNT BoMaix §12232 (3 ed) (hcreinal‘ur :nled

M NICHoIS); | ORcEt, VatuaTion Unpsn Estinent Boman, §38 (2d
ed,) (bereinalter cited a3 ORcEL).

2. Appraisal principles applicable to such properties.

3. An attempt to correlate legal and appraisal ap-
proaches.

4. Limited comments with respect o the preferable ap-
proach, subject to the caveat that “policy matters or edi-
torialization is not desired.” ?

Sometimes this report indicates a preference where
divergent positions are taken by authorities. An cxample
is whether market value is an appropriate measure of
valuation for special purpose properties owned by public or
nonprofit agencies.

-

1 Problem statement in the comiract with Highwgy Ressarch Board,
Mational Academy of Scicnces, includes.

Accordingly, [t is desired thal rescarch bz undertaken to clarify
the special purpese property field illustrated by the taliag of
um:uri:s. parks, school, and churches, or portionn thereof. The
h is to ble and analyze the case law applicable to this -
class of property, the present stale of appraisal practico in the
ficld involving Ihese special use propectics; and a clear eaposition of
the correct theory and proctics, in terms of a series of aliernatives
applicable to such properiies,

Folicy or editorialization is not desired; r:nher. what is cxpected
is u facluzl and practical apr h 10 (he p of the valuation
of these tpecial purpose properiies, thoroughly remnd!ad with
existing ground ruler s Jaid down by Lhe decisioms of the courts.

-



Coencerning methods used, cases and legal treatises re-
lating to special purpose propertics were briefed, appraisal
articles and texts on the subject were read and digested,
and an attempt was made to correlate these two sources.
Correspondence and discussions were undertaken with ap-
praisers and attorneys experienced with special purpose
propertics, and finally, consideration was given to what
might be done to clarify valuation methods and the proof
of value allowable in condemnation trials. _

An attempt was made to consider afl cases concerned
with propcrue; generally classified as special purpose. Not
all cases in valuing utilities were reviewed. Cases dealing
with mirerzl deposits were not considered, because they
usually can be valued by a consideration of the market
value of the land taken. The problem of whether 2 prop-
erty must be valued as a whole or may be valued in parts
has been avoided. Possible solution of problems by statutes
is ignored; statutes cannot cover all situations that arise in
dealing with unusual properties. Cases not concerned with
special purpose properties are cited where nppropnate
however, most cases cited are comcerned with special
purpose properiies.

There is little material on valuation of special purpose
properties in appraisal publications. Cemecteries, factories,
and utilities are exceptions. Appraisaf articles, except those
that essentiafly ace examples of appraisals of a particular
property, tend to be general. Often these penerzlities can-
pot be applied to specific problems relating to specific
properties. Legal opinions provided a better source for
particular information about particular properties; they

alsc control the appraisal devices that cen be used. Prin-.

cipal emphasis, therefore, is on the legal aspect of the
problem.

Approach to the subject matter was made from two
directions. The first, concerning genecral principles, pre-
sents evidentiary rules and valuation principles more or
less applicable to all special purpose properiies. The sec-
ond classifies types of property according to the types of
special purpose property and the valuation principles and
rules of evidence applicd in the cases concerned with each
type. The second section of the report presents cases on
types of property. Addisional authority on a legal princi-
ple involved in a particular case is presented under the
appropriate heading in the first section. '

It is assumed that the reader has a basic knowledge of
the law of eminent domain and the manners in which the
market data, cost, and income methods of appraising are
applied. An attempt has been made 10 avoid basics and 1o
concentrate on special purpose problems and the niles,
legal and appraisal, applicable to them. '

GENERAL CONSIDERATIONS

Both the federal and state constitutions reguire that pri-
vate property shall not be taken for public use without
the payment of just compensation to the owner.? In many
states the coastitutional requirement of just compensation

{18, ComaT. Amead V. For analysls of provisions of various state
constitutlons, ree 1 Nicuots § 1.3; @ Oncer § 1.6, '

extends to the damaging of private property.* Due process
also requires the payment of compensation properly
determined.®

General statements on the condemnor’s obligation to pay
just compenrsation focus on the owner's position, in that he
must be indemnified or “made whole.”

-

Such compensation means the full and perfcct equivalent
in money of the property taken. The owner is to be put
in ns good position pecuniarily as he would have occupied
if his property had not been taken.*

Raules relating to the fixing of damapes afford convenient
measures of value which are ordinarily satisfactory and
conclusive. They are, however, nothing more than a means
to an end and that end is indemnity.”

Generally, the measure of .compensation is market
value. Market valve is not an end in itself, but o means
to an end, a satisfaction of the constitutional requirement
of payment of just compensation to the owner.® This mea-
stre breaks down when dealing with special purpose prop-
erties because of the absence of market data; therefore,
other measures ¥ must be taken, and the roles of evidence
trelaxed to allow proof beyond that usually allowed to
establish market value.?

Another general statement often made is that just com-
pensation is based on what the owner has lost, not what
the condemnor has gained3? Value of the property to the
condemnor for its particular use is not the criterion; the
owner must be compensated for what is taken from him.*
In limited situations this rule of compensation for the
owner's loss is used to justify compensation for business
taken.’* In these cases the condemnpor usually gains this
business. Generally, the owner's loss is disregarded where
the taking has the incidental effect of destroying his busi-
ness Jocated on the premises. The reason occasionally
given is that the government is not acquiring or “gaining”
this business, and #t may be located elscwhere by the
owner, 1

In evaluating both legal and appraisal principles relating
to special purpose properties, the question is: Has the

12 NKHOLS §6.44; 1 OnGEL 5 6.

2 Micnois § 4.8; 1 OrceL § 6.

* United States v. Miller, 317 U.5,. 369, 87 L. Ed. 36§, 63 5. Cz. 276,
147 A.L.R. 55 (1543); see Chicapo v. George F. Harding Collection, 70
. App. 24 254, 2i7 N.E2d 381 (1965); 4 Nicwois §12.1{4). To for-
ward more thar the owner's indemnity ks unjust to the public thal must
pay the bill. Bauman v. Rose, 1687 U.S, 548, £2 L. £d. T, 17 §. CL. %66
{1897); Uniled States v. .71 Acres of l.nd ete. 50 F. Sopp. (ED.N.Y.
1943).

* Matter of Board of Water Supply, 209 App. Div. 23}, 205 N.Y.8 237
£1924); 4 Nicuors, § 12.1{4]; CF Dolam, Jizt Camprrumim Indewmnity
or Market Value? 34 Arerarsak J. [3) 353 (Juiy 1968).

" United States v. Miller, sapra note §; Unlted Swates v. Peuy Motor
Co., 327 U5 372, 30 L. Ed, 729, 66 5. CL 5% {1%46); Commonwealth
¥, Massachusetts Turapike Authority, 352 Mass, 143, 244 N.E24 186
{1956); 1 Mcnocs § 12.2; Cf. Dolan, supra aote 7.

* United States v, Certain Propertics, eic., 306 F2d 439 (1962): United
States v, Penn-ldixie Cement Corp., 178 F2d 195 [149); 1 Onger § J8;
4 Nicitors § 32.2; Cf, Daolan, sspra note 7.

3 Sre Chapter Three.

u s Chapter Four.

12 Buston Chamber of Commerce ¥. City of Hoston, 217 U.S, 189, M
L. Bd. 728, 30 5. 1. 459 {1910); 3 Mwcatis §8.61; 1 Opcer § 31, &
t2q.; cf. Winslon v. United States, M2 F.2d TI5 (1905).

12 United Siotes v, Chandier-Deobar Co., 229 U.S. 53, 57 1., Ed. 1083,
33 S, Ci. 66T {1913} Kimbal Laundry Co. v. Uniled Siates, 330 US
L 93 L. Ed. 1765, 69 5. L, 1438, 7 A.LL.R. 12580 [194%),

W in re Ziegler's Polidon, 375 Mich. 20, 37 NW.2d 748 ({959); sev Jamt
part of “Market Valne Applicd” in Chapier Three.

% Spe Bannec Milling Co. v. Ntate, 240 N.Y. 533, 143 N.E. 658, 41
ALR, 1019 (1527}; 4 N0y B 13.3; 1 Oncer § 71, o seq.



owner been indemmified for what he has lost insofar as his
property is concerned? This view does not assume that an
owner should receive what he asks. It does not assume
that he will receive compensation for sentimental value
and other losses that courts have not recopnized as
compensable.

In terms of relevance, the principle that an owner is
entitled to “a full and perfect equivalent in moncy” for
what he is losing would permit proof of any element that
affects the value of the property.’® ‘

It [market value] includes every clement of usefulness and
advantage in the property. . . . It matters not thal the
ownet uses the property for the least valuable of all ends to
which it is adapted, or that he puis it 10 no profitable use at
all. All its capabilities are his and must be taken into the
estimate.

The range of evidence allowable at law is more restrictive,
reason for restrictions often being that particular evidence

is not sufficiently probative of value to be considered by the .

trier of the faces. These exclusionary rules vsually work to
the advantage of the condemnor—the more restricted the
proof the more likely the condemnor will pay less money.

At a trial 1o determine compensation, restriction of proof
may occur ai two stages: evidence is excluded from con-
sideration by the trier of the fz¢ts; or the treatment of ad-
mitted evidence by the trier of the facts is restricted. In
both situations where trial is to the jury, the restrictions
may be in the form of instructions as well as rulings during
the trial.

When dealing with special purpose properties, which are
those developed with unusual improvements of value only
to the owner or to a few owrers and which are rarely
bought and sold, proof of the sort usuaily admissible to
establish the value of the property is lacking, if not com-
pleiely nonexistent. Legal rules concerning allowable meth-
ods of valuation and proof in support of valuation are
relaxed of necessity.!

The three gencrat approaches, in terms of appraisal
techniques, to valuation of real property are as follows:

1. The market data approach: Value is arrived at by 2
consideration of the prices paid in recent open market sales
for properties that are similar or “ccmﬁarable" to the sub-
ject property.

1. The ingome approach: Value is arrived at by a mathe-
matical calculztion based on an cstimate of the reasonable
income of the property and its improvements {usually as
distinpuished from the busincss conducted on the premises)
and a reasonzble rate of return from the land and the
buildings, with proper allowance for repiacement of the
buildings.

3. The cost approach: Value is arrived at by adding the
market vaiue of the fand to the cost (cither replacement or

M Alloway v. Nashwile, 88 Tenn. 519, J3 5.W. 113, 8 LR.A. 123
{1890) as quoted in Scuthern Ry. Co. v. Memphiz, 123 Tenn, 267, 148
5. W, 661, 41 L.R.A. (ns) 828, Ann, Cas, 1913 E, 153 (19121}, § Micuois

§a,
1 See Chaplers Two and Three,

reproduction cost), of the improvements, after making a
proper allowance for depreciation.™

Conventional propertics rely mainly on the market data
approach. Because of the lack of sales, appraisals of
special purpose propertics are larpely confined to the cost
and income approaches. Also, because of the. lack of
market and sales, some courts have refused to apply the
market value yardstick o special purpose properties, The
special legal rules and appraisal techniques applicable to
special purpose propertics are the subject of this report.

The essential proof of value to determine compensation
is in the form of opinion testimony.!® The expert will
usually testify concerning the facts and reasoning that are
the basis of this opinien zlthough in some jurisdictions this
information may not be elicited until cross examination. In
2 special purpose case, the expert's opinion is more impor-
tant because of the lack of factual data upon which he can
rely. Woburn v. Adams *® jnvolved valuation by witnesses

. . . who did not base their estimales upon actual knowl-
edge of markat value, but upon the sityation and resources
of the propeny, and upon an opinion as to what such prop-
erty would probably command in the market if its peculiar
situation and its intrinsic qualities and propertics were fully
known.

The court concluded:;

It is because of the absoluie right to take and the bounden
duty to surrender under pecuoliar situalions and pessible
conditions of no present market value that the rules of svi-
dence gre somewhat relaxed, and ascertainment of reason-
able value must be made on the best evidence of which the
case is susceptible,

The range of such opinion testimony in condemnation
cases has been criticized and characterized as a “guess" 2
The law should afford the appraiser opportunity to make
25 “educated” a guess as possible when dealing with special
purpese properties.

Can lcgistation resolve any of the problems of valuation
of special purpose propertiesT If case law is restrictive on
proof and appraisal methods allowed, legislation may over-
come this, In California and Pennsylvania, for example,
use of the cost and the income approaches on direct ex-
amination was authorized by legisiation where previously
barred by judicial opinions.®* The Pennsylvania code pro-
visions are quite broad, allowing the expert to stale any or
all facts or data considered, whether or not he has personal
knowledge.®?

Statutes can also limit the scope of inquiry. California
case law allowing evidence of sales 10 agencics having the
power to condemn was abrogated by staluic.®* Valuation

™ United Siates v. Benning Housing Corporation, 276 F.2d 248 (19600
Uniied Swates v. Eden Momoriai Park, 350 F.2d 933 (1965); AmERICAN
INsTIIUTE oF REaL ESTATE APPAAISERS, THE APPmAISAL OF RCAL EsTATE
{Sth ed. 1967) (hereinafter cited 2s AppRatsat oF Roar Esvate).

W Aaron v. Uinited Swtaes. 340 F.2d 655 (1954); Board of Park Comm'rs
of Wichita ». Fitch, 184 Kan, 508, 337 P.2d 1034 {195‘9) 5 NicHors § 13.4;
se¢ CaL. Evipuncn Cong § BIX.

= 1BY Fed, 781 (1911},

| GrsEr § 138, Ancrews v. Comi'r, {35 F.2d 314 (1943).

= Caw. Evincnct: Caoe §§ 814, BIT-83); Pa. STaT. ANn. 26, §1-708.
See wlse NEv, REY. S1aT. §340.110{c). S5.C. CobE §25-120{5) {1962),
Carlson, Siminiory Rulcs of Evidence for Eminent Domain Proceedings,
18 Hastings L), 143,

W Pa, STAT, ANN, § 26, § 1-705,

®CaL. EvinenceE Cooe § BX2{a).



has been confined to market value by statutes,® Capitaliza-
tion of income or profit from a business conducted on the
premises has been barred.®® Some suggestions in this report
on changing appraisal mothods would not be possible under
Iegislation in some states.

Legislation can attempt 100 much. Carlson recognizes: *7

The science of appraising and appraisal practice, such as i1
is, cannot all be put into legislation, Ooly limited areas
can be controlled by legisiation.

Legislation is usuaily general in its application; it is satis-
factory in handling the usual situation, The special purpose

property, being the unusual, is overlooked. The CaLiFOR-
nia Evipexce Coor, § 813, with jts requirement that the
opinion of value be based on the seller-purchaser concept,
would bar the use of the substitute property doctrine, Use
of an income approach to value cemetery lands based on
net sales income probably weuld alto be excluded under
§ 819. Because special purpose properties are “special,” it
is doubted if resolution of all the problems of valuing them,
which can vary in cach case, can be accomplished by legis-
lation. Legisation may afford 2 method of overcoming
some inequities caused by an application of peneral case
law to special purpose properties,®

CHAPTER TWO

WHAT IS A SPECIAL PURPOSE PROPERTY?

In some jurisdictions, proof at trial must establish that the
property involved is “special purpose,” “special use,” or a
“specialty”™ before there will be a change in legal rujes
relating te the measure of compensation or admissibility
of evidence to establish value, If adequate sales data are
available, proof will be confined o the market data ap-
proach. Lack of such data as well as other elements ren-
dering the praperty unusual must be shown before the cost
or income approaches are allowed.??

In other jurisdictions, use of the cost or income approach
is aliowed withou: the necessity of first establishing that
adequate sales data are Jacking or that the property is
unique.?® Preliminary identity of the property as a “spe-
cialty™ or by similar designation is of less importance. Even
in such states, lack of sales data and unigue qualities of the
property involved may afford a basis for the application of
more liberal rules of evidence or a different measure of
valee,?

®CaL, Evipence Cope § 814 ANN, Cope Mo, ant 33A, §5(2); Pa.
STar. AWN. 26, 3§ 1-502, 803, Tex Civib SraTs. § 3265 Wis. STart. AnN.
§32.09(5). Where other terms are used, they are likely to be construed
& market volue. See annotations. La, CiviL Cope ort 2633 (“troe value™),;
MorT. Rev, Cook 93-5913 (“actual value™); NM. S7ar. 22-9-5 (“aciual
value"); Uran Codr 78-34-10 (“value™};, Wryo. Svat. 1-775 (“true
value'" Y,

= Ca. EvioenceE Core § BI9: Pa. STaT. Ann, 25, § 1-705(2} (iii).

% Carlson, supra note 22 p. 159,

B For legislative provisions affecting special purpose properies ree:
Car. Hicrway Cooe §101.7 (public parks), Mo, Cobz ANN, art 33A.
§3(2) (d) (churches): Nems, Ruv, STar. 76-703 {utilites): V. STat. ANN,
12-1404A, 19-221(2) (busincss genetally).

® arlantic Refining £o. v. Direcior of Public Werks, (NJ.) 233 A2
£21 ([967); see United States v. Meoning Howusing Corporation, swpra
note 12 1 Oncel § 19 Sackman, The Limitations of the Cost Approach,
36 Areaassak 1. (1) 53, 58 (Jan. 1968); De Graff, Criteria jor Uit of Cost
f&prwh With Special Purpose Property, 34 Aremalfal 3. (13 21 (Jan.

). .

= Buffalo v. William Dechert and Sons, Inc., 57 Misc, 2d 870, 23
NY.S2d 821 (1968); 1 OmcEr § 190 Suckman, suprd note 25,

" See United States v, 24 Acres of Land, 138 F.2d 295 (1943); United
Staics v. Beaping Housing Corporation, supre note 18,

¢

Relaxation of rules may take varions forms:

1. Modification of the yardstick of compensation.®®
a. The market value measure applied but rules of
evidence relaxed.
b. Use of measures other than market value,
2. Use of appraisal methods other than the market data
approach.®® i
a. Use of the cost approach and evidence of costs
allowed.
b. Use of the income appreach and income data,
which may inciude business done and profits earned,
allowed.
3. Variations and proof more or less peculiar to special
purpose properties,

The variation last referred to will generally be a form of
those preceding it. Some cases contain very gcneral lan-
guage as to what proof will be allowed when dealing with
a special purpose property.

The term used to describe a special purpose property is
not uniform. “Specizlty™ is vsed in New York.® In Illinois
the term “special use™ has been used.?* In ope case the
court indicates that sech a property is: %

Not to be confused with “special purpose” buildings. The
latter are designed for a particular special use, whereas
“special use buildings” are not so designed originally but a1
the time in question are being put to 2 special use.

1 Ser Chapter Three,

4 See “The Cast Approach” in Chapier Four.

% kn re Lincoln Square Slum Chkarance Proiecl, eic, 15 App.Div, 2d
15), 222 MN.Y.8.2d 788 (1961}, and other New York cases cited in this
chapter, '

® County of Cook v, City of Chicapo, B4 LIl App. 2d 301, 228 N.E.2
T42 (1967},

% Chicago v. George F. Harding Collcction, swpra noir 6.



Reference is also made 10 whether or not the property is
“unique” or “unusual™; or, as indicated by most special
purpose property cases, nio term may be used.

Because ientity of the property as a “speciaity,” or
otherwise, is important in reiation 1o the measure of com-
pensation and proof allowed in some jurisdictions, it is
desirable to consider what the requirements of such a
property are. The cases are not uniform. One New York
case concludes: 37

A specialty has been variously defined, The definition most
generally accepled is a building designed for unigque pur.
poses. . . . A more inclusive definition is a building which
produces income only in connection with the business con-
ducled in it. . . . Definitions must be given in context. . . .
{21] One other factor remains to be considered. It must be
shown that the building would reasonably be expected to
be replaced.

A more general definition contained in Cownty of Cook
v. City of Chicago *® 15 the following:

A “special use™ of property has been defined as a situation

where the land is not available for general and ordinary

pusrposes.

All cases do not lay down the same requirements; each
case emphasizes different points. Therefore, it does not
foflow that every requirement stated in every case must be
met before 2 property will be found to be a special use
property and afforded special treatment,

Textual material also is not in complete agreement.
Schmutz and Rams, CONDEMNATION APPRAISAL HanD-
BOOK,™ states:

Identifving features. Special purpose propertiss can be

classed and typed as non-typical Jand improvements having

& very limited or non-existent market. Three basic condi-

tions usually are prevalent {0 aid in any problem of iden-
tification. These arc;

1. Property has physical design feawres peculiar to a
specific use.

2. Property has no apparent market other than to an
QWIer-user,

1. Property has no feasible economic alternate use.

In indicating situations in which the use of the cost
approach should be allowed, Julius Sackiman *¢ said:

In summary, the rule to be followed is that cost, as evi-
dence of market value, should be resiricted 1o those cases
where:

1. ‘The property involved is unique.

2. Or, it is a specialty.

3. Or, there is compelent proof of an absence of market
data.

Cheraey 1! defines “special purpose properties™ as:

Properties designed for a special purpose, which because of
their peculiar construction and lpcalion and apporenances,
are not suitable for other purposes without extensive altera-
fions, and therefore do not lend themseives to general use.
Examples of such properties would be theatre buildings,
grain etevators, powsr plants, railroads, etc.

5 [n re Lincoln Square Sfum Clearance Project, etc,, supra note M,

M Supra note 15,

B ESCHMUTE and Rams, CONDEMMATION APPRAGAL HANDBOOK “16) (Pren-
tice-Liall 1961),

® Sackman, suprd ooke 29. '

R, CHEENEY, APFLATAL AND ASSESSMENT DicTionary 152 (Prentice-
Hall 1960); see AMERICAN IMSTITUTE OF REAL ESTATE APPAAISERS, AP-
PRATSAL TERMINGLOGY AND HANDSODX [5th ed. 1567).

it has been held 42 that the property must have unique
value to the particular owner involved and not to others,

The test is not whether the property possesses peculiar char-
acteristics of itself, or is of a class infrequently traded in,
but whether it has elements of value peculiar to the owner
exclusively.

+

Contrast these with the following, indicating that the
claimed special capability must be in the property itself
and not result from the owner's operations: 2

. . . lhe reference of the court in these cases to special
value is to a value which the property itself has because of
a claimed special capability and not because of any value
peculiar to the ownler. . . . Special value referred o is in
the capability of the property and mot in the operation of
the owner, -

Converted properties have not fared well; the act of
conversion has shown that they were not designed or con-
structed for a peculiar use.! Such structures would prob-
ably not bc considered unique in any event, although the
activitics conducted in them might be,

Abscnce of szles alone may not be éncugh.+*

To justify departing from the general rule as to the mea-
sure of damages the plaintiff has the burden of proving
that it is impossible to prove the value of his property with-
out dispensing with the rude. . . . This burden is not main-
tained merely by evidence that the property has no market
value unless it also appears from the testimony that the
property is of such a nature or so sitvated or improved that
its real value for actual use cannot be asceriained by vef-
erence 1o market value, )

To summarize, the usual requirements for propernty to
secure the advantages of being considered a special pur-
pose praperty are as follows: There must be an absence of
market data, the property and its improvements must be
unjgue, its utility because of its unusual character must be
peculiar to the owner, and sometimes, it is a property that
would be required to be replaced.*®

Schootls, barks, highways, utilities, railroads, and turn-
pikes generally have been held to be special purpose
properties. Factorics and warehouses have met with mixed
success, depending to some exlent on whether the property
involved was merely foor space or actually unique.t? Cases
not discossed elsewhere in which the property has been
found to be unique or a specialty ** and those that have not
been so found ¥ are listed in the footnotes,

1# 1 ehanost and Nashville Tumpike Co, v. Creveling, 159 Teon, 147, 17
S.W.2d 22, 65 A.L.R. 440 (1929},

i Chicape v, Ilarrison-Halstead Corp, 11 I, 2d €31, 143 WN.E2d &
gr!l:)s‘n: e discussion of this case in “Market Value Applied™ in Chapter

ree.

“in re Lincoln Square Slum Clearance Project; etc., supra nowe 34
{loft building to pharmaceutical manufacture): In re James Madison
Houses, 17 App.Dv. 2d 317, 234 N.Y.S52d 799 (1952) (brick building
from bathouse 10 chorch): In re Oukland 35t, City of New York, 13
Appddiv. Id 668, 213 N.Y.S.2d 973 (1965) {produce company); In re
Public School 79, Borough of Manhauun, 19 App.Div. 2d 239, 241 N.Y.S.
2d 575 (1963} (enement to church auditorium, oflice, study and resk
dences); In re West Side Urtan Renewal, 21 App v, Id 243, 2718
N.Y.5.2d4 243 ¢1967) (four-story baikding to funcral parlor).

 Duvenport v. Franklin County, 277 Muwss, B9, 177 ML 858 (1931).

* On reguirement Lhat sirociure be replaced, see discussion of requisiles
of the cost approuch in “The Cost Approach,” Chapter Faor, In re Lin-
<oln Sqazre Slum Cleatance Project, eic. supra nole 34, In re Pole
Grounds Ascx Project, 26 App.Div. 2d 37, 218 N.Y.5.2d 403, maodified
W MLY.5.2d 61, 203 NUE.2d 13 (1967).

¥ Cases in which factories were held as special purpose of a3 a spe-
cialty Include: Banner Milling Co. v, Stale, supra nois L5 (Nour mill);

il

Y



The cases are usuvally concerned with whether the im-
provement, as distinquished from the land, is special pur-
pose. Implicit in this may be the consideration that market
value can always be found for fand when it is considered
as vacant. It is possibie that land itself may be unique and
have special value 1o 2 particular owner because of such
factors as physical features, zoning including availability
for ponconforming uses, availability for expansion,™ or
unusual historical features.*!

Fhe burden of proving the elements necessary to consti-
tute a special purpose property or other elements affecting
value is a matter of local faw. In some jurisdictions, the
burden is on the owner.®? It may be on the condemnor.
Elsewhere, the court may conclude that the only issue is

establishment of value and the berden of doing 50 lies on
neither party.** Also, local law may impose the burden of
proving the value of the taking on one party and the
damaging on the other party. '

If the requiremciits of 2 special purpose property or
“specialty™ are too restrictive, valuation might be conﬁned
to the market data approach where there is no sales data;
conceivably leading to the sitvation of the condemnor
claiming that the property has no value because there ard
no sales.®® Restrictive definitions pencrally work to the con-
demnor's advantage but can work to the owner's where
valuation of such properties is confined to the cost ap-
proach.s* '

CHAPTER THREE

THE MEASURE OF COMPENSATION

In any condemnation the property involved must be valued
first by the witnesses and then by the trier of the facts
based on the admissible evidence submitted.5

The “just compensalion” to which such owner is entitled
has been held 1o be the valie of the property at the time it
is acquired pursuant to an exercise of the soversign power.
It bas been held to be equivalent 1o the full value of the
property. All elements of value which are inherent in the
property merit consideration in the valuation process. Every
element which affects the value and which would influence
& prudent parchaser should be considered.

Nonman's Kill Farm Dairy Co. v. State, 53 Misc. 2d 578, 27% N.Y.5.2d
292 {1967) (dairy products processing plamt); and o re Ziegler's Peu-
ticm, supra note I4 (heavy press manufacture). Cases In which factories
were held not & specially or special include: Amoskeag-Lawrence Mills,
Int. v. State, 144 A2d 221 {1958} (warchouse claimed to be *“integral
part of manufacturing operalion''); Chicago v, Farwefl, 286 1. 415, 111
N.E. 795 (1%19) (scap plant); Chicago v. Harrisoa-Halsted Building
Cotp., rupra noie 43, {warchouse), Kankakee Park Dist. v. Heidenreich,
32 m. 198, 159 N.E. 298 (1922) (burned packing plant); and United
States v. Certain Propertics, €ic., supra note % (newspaper planc},

S Peoperties held special purpose or specialty. or special valee other-
wise recognized, include: Acme Theatres, loc, +, State (NY.7, 17 N.Y.5,
2d T {196%) {drive-in movie); Albany Country Ciub v, Stare, 19 App.
Div. 2d 199, 241 N.¥V.5.2d 604 (1963) (godf course}; Board of Park
Commissioners of Wichita v. Filch, supra aote 19 (private lokes); Central
-Etl Light Co. v. Parter, 96 1l App. 2d 338, 239 N.E.2d 298 (1968) (duck-
huating lands); Chicago v. George F. Hurding Collection, supra note 6
{museum); Harvey School v. Siate, 14 Misc. 2d 924, 180 N.Y.5.2d 3124
(1958) (private school); Mew Rochelie v, Sound Operating Corp., 30
App. Div. 2d 861, 293 M.Y.5.2d 129 (1968) (laundry); In re Polo Grounds
Atea Project, supra note 46 (stadium); Scott v, Blate, 230 Ark. 765, 326
S.Wad 812 (1939} (historical tavern 3nd muscum); Sdate v. Wilson, 103
Ariz. 194, 438 P.2d To0 (1968): State Department of Highways v, Cross-
land {1a.]), 207 So.2d 898 (1968} (residential bomb sheller); In pe Town
of Itempstead, Inc., ete., 58 Misc, 2d 171, 2904 N.Y.5.2d 911 (1968)
{bank bwilding)}: and ia re West Ave, NY. City, I7 App.Div. 2d 519,
215 NLY.5.2d 119 (1966) (bakery).

 Propertics held oot special purpose or specially include: Huron v,
Jelgerhuis, 97 NJW.2d 3K (195%9) {laendromat): River Park District v
Brand, 327 [0, 294, 158 MN.E. 68T (1927} (privale picnic grove and
smusement park ); and Seate Highway Department v, Noble, 114 Ga, App.
3, 150 5. E2d 1'14 {1966) (pond with righis to fish and watet siock),

Az o owner's anlicipated use, ser! Jeflery v. Osborne, 145 Misc. 351,

“Value” is not an exact term and is susceplible of dif-
ferent meanings under different circumstances.™ fustice
Frankfurter in Kimball Laundry Co. v. United States®
considers “value™ as follows:

As Mr, Justice Brandeis observed, “*Value is a word of
many meanings.” Missouri ex re], Southwestern Bell Telph.
Co. v. Public Serv. Commission, 262 ULS. 276, 310, 67 .
L, Ed. 981, 995, 41 5. Ct. 544, 31 AL.R. 807. For pur-
poses of the compenszalion due under the Fifth Amendment,
of course, only that “value” need be considered which is
attached to “property,” but that only approaches by one
step the problem of definition. The value of property
springs from subjective needs and attitndes; its value o the
owner may therefore differ widely from its value to the
taker.

2 NW, 931 (1911); Producer’s Wood Presecving Co. v. Comm'rs of
Sewerage, 227 Ky. 159, 12 SW.2d 292 (1918); State v. Danclick, Inc.,
71 Idaho 45, 286 P.2d 1112 (1955); and 5t Louis v. Paramnount Manus
facturing Co., 272 Mo. 80, 197 B.W. 07 (1943).

A Scott v, Siate, supra nole 48; State v. Wilson, supro note 48 cf.
State v. Wemrock Orchards, Inc, INJ) e A4 B0 (1967); Syracose
University v, State, 7 Misc. 2d 349, I66 N.Y.5.2d 402 {(1957); res Rey-
notdy and Wn[drun. Historical Sixmﬁcum . Mow much is It worth?,
17 APPRATEAL J. (3) 401 {July 19493,

525 Nicnows § 18.5; Lebanon and Naghville Turnpike Co. v. Cmchng.
supra nole 42; Daverporl v. Franklin County, supre note 45; Newton
Girt Bcout Council v. Massachusetts Turnpike Anthority, 355 Mm 189,
138 N.E.2d 769 (1956); United Sates v. Brocklyn Unlon Gas Co, lSI
Fold 391 (1944).

dsﬁ Nicnors § 185, Chicago v, George F. Harding Collection, :upni
note

& Magin v. City of Columbus, 0! Ohic S1. 1, 127 N.E. 411 um;,
State v, Amunsis, 81 Wn. 2d 160, 377 P.22 462 [1963).

=5 Nicnoes § 185,

) "s.:ee United States v. Roard of Educ, of Mineral County, 253 F.2d 160

1938)

Irn re Polo Grounds Area Project, supra note 47; In re Wesi Ave,,
N.Y.é.‘ity, supra nowe 48; New Rochelic v. Sound Operating Corp., tupra
T .

B 4 NicHoLS § 12.0; see | Onurne § 11

¥4 Nwos § 12,1; 1 3, BoNsriGHT, Conpepts of Vialwotion, THE VaLua-
Tion of Prorerry pi. | {McGraw-Hill 1937):; Arpaaisar TERMINOLOGY
AND HaNprook, supra nodc 41, contains 40 definitions of value,

« Kimball Laundry Co, v, United States, rupra note 13,



In the usupal case, market value has been accepled as the
measure of compensation.®  Unmited States v, Miller 2
stated:

In 2n effort, however, to find some practical standard, the
courts have ecarly adopted, and have retained the congept
of markat value.

One definition of market value is:®

By fair market value is meant the amount of money which.

- a purchaser willing but not obliged to buy the property
would pay te an owner willing but not obliged to sell it,
taking into consideration all uses to whica the land was
adapted and might in reason be applied.

The term may contain such modifiers as “fair” and
“cash.” * The term used is not as important as the require-
ments contained in its definition. Market value is not an
end in itself but a meens of reaching just compensation.®?
Is the standard of market value adequate to provide the
owner of a special purpose property his just compensation?
Are the factual data available when dealing with such
properties probative of market value?

The use of the term, as well as its definition, has been
subjected to criticism.5® Inberent in all definitions of
market value is the aspect of a sales price, agreed upon by
the seller and the buyer in view of factors in the market.
In dealing with an unusual property, the court is confronted
with the fact that there are no sales and no market. In
such a situation, the use of hypothctical buyer-seller
definitions is not realistic and can fail to provide the owner
with his “perfect equivalent in money." &7

Orgel * states:

But property that is not frequently bought and sold is typi-
cally property that is specially adapted to the uses to which
it is devoted so thar its value to Lhe owner js likely to be
much greater than its probable sale price to some other
purchaser,

Some cases recognize that “market value™ docs not make
the owner whole, but state, apparently because of the
court’s fecting for the need of a yardstick to be applicd in
all cases, that market value pevertheless constitotes just
compensation. In the Peity Motor Company case,’® for
example, the court said:

But it has come to be recognized that just compensation is
the value of the interest taken. This is not the value to the
owner for his particular perposes or to the condemnor for
_some special use, but a so-called “markset value” It is rec-
ognized Lhat an owner often receives less than the value of

® 4 NicHous § 12.2; 1 Ozcer, § 17, b

& Lupra note 6.

% Diocese of Buffulo v. Siate, 43 Misc. X 137, 250 W.Y.52d 951
{1964); 4 Nicnocs § 12.1; | Orcer § 20,

wa Nicpows §12.1; 0 Oxcer § 1T see United States v, Miiller, supra
note 6,

® Lloited Syatex v. Cors, 337 LS, 325 ! L. Ed. 1392, 59 5 Ct. 1086
{194%). | Nicsous § 12.2; 1 O=ceL § 18,

%1 Orugl §4 L7, 37; BunBrIGHT <h. 3, supra note 39, Aliard, Is Market
Value Jiest Compensation?, 3 ApPRASAL 1. (2} 355 (July 1947 Racif,
Caplialized Incone is Moo Marhet Value, 36 APPsIsaL ). (1) 31 (Jam
I968); H. Bamcocsk, AreRarsas PmiNcirils ang Peoctoukks {Richard 1.
Trwin, Inc. 1962} H. KalTixsaCH, JUsT CoMrENSATION 12 (Feb, 19466);
Proxel, No Sule Withow Purchase, THe Real ESTATE ArPRuSER SE (Jan.-
Feb, 1970).

* Some statutes rcquire (he application of market value in every con-
demination; see supra note 25,

] OneEr § 38 re¢ cases refusing 1o apply market valee, “Matket
Valug Nat Applied" in Chapter Three.

= Supra note B, ree Dolan, supra note 7.

the properiy to him but experience has shown that the rule
is reasonably satisfuctory, .

The impact of the absence of salcs when applying the
market value measure can be softened by an appropriate
jury instruction. In Newtan Girl Scout Council v. Massa-
chusetts Turnpike Authority,™ the court said:

The judge should have made it plain that, in a case like this
of a property primarily adapted for a specialized use and
of a fype not frequently bought or sold &s such, the dam-
ages caused by the taking were not 1o be measured solely
by the effect of the taking on the value of the property for
ordinary real estate developmeni; and that the value of the
property for every reasonable present and potential use of
the property was to be carefully considered, incleding the
use of the property for the special purpose for which it had
been constructed and was being employed by the Girl
Scouts.

In addition to the convenience of having a single rule
for everything, reasoning in favor of the application of the
market value nicasure to special purpose properties may
state that market value always assumes a “hypothetical™
situation that may in reason be applied to any property.™

In the Amoskeag-Lawrence Mills, Inc. case,’* the court

discussed this matter as follows:

it is urged that modern textbook writers supported by
some authorities slate that in cases where property is unique
and seldom bought and sold and market value is impos-
sible of ascertainment by the usual orthodox test, market
value is pot the measure of compensation. Regardless of
whether the property is unique ip character and market
value difficudt of ascertainment, it is generally based upon
a hypothetical situation and it is never required that there
should in fact have been a person able and willing to buy.™

In San Diego Land and Town Co. v. Neale,”s the court
concluded: -

The problem, then, is to asceriain what is the market value,
MNow, where there is an actual demand and current rate of
price there can be but tittle difficulty, But in many instances
{as in the case before us) there is no actual demand or cur-
rent rale of price—either because there have been no sales
of similar property, or because the parlicular piece is the
only thing of its kind in the neighborhood, and no one has
been able to use it for the purposes for which it is suitable,
and for which jt may be highly profitable to use it. In such
case it has been sometimes said that the property has no
market value, in the strict sense of the term. Raflway Co.
v. Raifroad Co., 112 U, 607; Raiflway Co, v. Railroad Co.,,
100 10, 33, Raifroad Co, v. Chapman, 16 Pac. Rep. 695,
696. And in onc sense this is (rue. But # is certain that a
corporation could not for that reason appropriate it for
nothing, From the necessity of the case the valoe must be
arrived at from the opinions of weli-informed persons,
based upon the purposes for which the properly is suitable.
This is not taking the “value in use™ 10 the owner as con-
tradistinguished from the market value, Whot is done is
merely to take into consideration the purposes for which
the properly is suitable as a means of ascertaining what
reasonable purchasers would in all probability be willing
1o give for i, which in a peneral sense may be said 1o be
the market value, and in such an inquiry it is manifest that

™ Supra note 52, Buet see Chicage v. Harrison-Halsied Building Corp.,

supra mne 43,

o Commonweatth v. Massachascits Turnpike Authority, tupra note 6;
4 Nicwots §% 12,321, 12,32,

= Amoskeng-lawrence Mills, Ine, v, Siate, supra note 47,

™ Sye Dolun, supra note T,

98 Cal. ). 20 Pac. 374 (1888},



the fact that the property has not previously been used for
the purposes in question is irrelevant.

The determiner of value is asked to assume what the
ownct of a similar special purpose property would pay for
the subject property. Dicta, in Producers Wood Pre-
serving Co. v. Commissioners o} Sewerage,” stated:

Of course, the market value of a church could not be de-
termined by saying just what somebody would give for that
picce of property, because the ordinary citizen does nol
wantl 1o own p chuech, bl what would a congregation that
desired a church give for the church, In ke manner, a col-
lege caimpus must have its value determined by what some-
body who wapted a college would pive for the property
with that campus.

In the Newton Girl Scout Council case,™ the court said:

It was open 1o the Girl Scouts (a) to prove the value of
the property for use by a charitable or religious organiza-
tion or for a school grovp, and the extent to which the tak-
ing had injured or prevented that use; {b) to show the ex~
tent of the market, if any, for properiies adapted for such
use; (c) to establish the general basis on which such proper-
ties change hands when they do change hands, the various
elements of valve which are given weight by organizations
naturally interested in the acquisition of such properties,
and the methods by which such properties are usually
acquired; . . .

But such properties do not change hands. A Girl Scout
camp, for example, may take years ip reach its present
form. Inlarge part this development could be the result of
donations of land and improvements that 2 similar non-
profit organization could not afford to buy. The same
considerations are applicable to churches, colleges, and
similar special purpose properties. The assumption of a
buyer-seller exchange may not reflect the value of the
special purpose property involved. [t assumes a give and
take on price between buyer and sefler that does pot exist
and that uscally operates to the owner's detriment in the
amount of compensalion he will raceive.™

In People v. City of Los Angeles,™ the court stated:

To ask what a private buyer would pay for Jand which he
could hold only as a2 public park, incapable of being sold,
obviously would be a meaningless and useless gquestion. It
is self-evident as a practical matter there could be no mar-
ket for land dedicated to public park use, and, thus con-
sidered, the market value would be nil.

Courts have taken two courses when confronted with
the problem of valuing special purpase properties. The
market value measure has been applicd, but because of the
fack of conventional evidence the rules of evidence have
been relaxed 1o allow unconventional proof (o cstablish
market value. Other courts have rejected market value
as a measure in special purpose properiy cases and have
also relaxed rules with respect to evidence permissible to
establish value.

v Supra poie S0.

™ Mewiont Girl Scout Council v, Massachusetts Turnpike Authority,
Sipra note 52,

T See Iduho-Western Ry, Co, v. Columbia Conference, elc,, 20 ldaho
558, 119 Pac. 60 (1911); and tupra nowe 66. :

31 Cal. Rptr. 797 {1963}, The coun thop proceeds wo apply market
value generully to arrive at the value of a portion ol & pubjlic park. The
Iollowing rejecl market walee, stanting that peopte o net go around buying
and soiling charches: Inore Simmons, 127 NY.5, 940 61910 and United
States v. Two Acies of Land, eic, 144 F.Ind 207 (1944).

MARKET VALUE APPLIED

The market value rule has been applied in special pur-
pose cases although there is neither market nor sales.™

Regardiess of the type of property token fair market value
18 stili the standard to be applicd which means the value of
the property at the time of (he taking, considering among
other things the highest and most profitable use for which
it was adapted and needed, or likely to be needed in the
near future,

San Diego Land and Town Co. v. Neale ° indicated:
“The consensus of the best considered cases is that for the
purpese in hand the value 10 be taken is the market value.”

The problemn presented is how to prove that when the
market value mecasure is applicd to special purpose prop-
erties. -Although purporting to apply market value, value
to the owner in fact may be injected into the case by an
application of the rule that “all the uses to which the
property is reasenably adapied may be considered.” Sce
for examplc the Newton Girl Scout Council case,*! in which
the court said:

Allthough its “value for any special purpose is not the test

. it may be considered, with a view of ascertaining
what the property is worth on the market for any uses for
which it would bring the most.”

It is difficult to see how much difference witl result if one
cannot consider “value (o the owner” but can consider the
owner's uses of the property in arriving at its value,

Cuases also state that in determiining the market value
consideration may be givea to the intrinsic value of the
property and its value to the owners for their special pur-
poses.®® 27 Am. Jur, 2d, EMINENT DoMaiN, § 281, states:

Thus, ordinarily, if the land possesses a special value 1o the
owner which can be measured in moncy, he has the right
to have that value considered in the estimate of compensa-
tion and damages. . . . This is not taking the “value in
use” 1o the owner as contradistingiished from the market
value. What is done is merely to take into consideration
the purposes for which the property is sultable as a means
of ascertaining what reasonable purchasers would in all
probability be willing to give for it, which in a peneral
sense may be said o be the market valhue,

A problemn considered by some cases -is whether the

owner's special uses or values may add to or increase the
market value. Inferentially, consideration would result in

™ Asseenbly of God Church of Pawtucket v. Wallone, 105 N.J. Eq. 85,
150 A2d #1 (195%); Banner Milling Co. v. State, supra note 15; Board
of Park Commissioners of Wichita v. Filch, swpra note 19; Centzal .
Light Ca. v. Porter, supra note 48 {where properly held 1o have ascer-
tainable market value although its “only™ use was duck-bunting land);
Commonwealth v, Massachuseuts Turnpike Authority, supre note 33 Qalli-
more v, State Highway and Public Works Commission, 241 M.C. 350, £5
S 24 392 (1935): Mewton Girl Scout Couwncit, inc. v. Massachuseus
Tumpike Authority, supra note 52; People v. City of Los Anpeles, supra
node 74 St Apnes Cemelery v, Sale, 2 NUY.S.24 27, 163 N.Y.S.2d 655,
143 NEXE 3T, 62 AL 5161 (1957), {"highest and best use™); 4
MicHors § 12,32 | Ordice. § 17; skpra nole 29,

“ United States v. Certain Propertivs, clc., ripra note %; Lebanon and
Mashville Turnpike Co. v. Creveling, supra nole 427 Ranck v, City of
Cedar Rapids, 134 La. 563, 111 Now_ 10X (i807): Eiseneing v, Kansas
Turnpike Authority, 183 Kan, 774, 332 P.2d 53¢ (1958); in re Zieghe's
Peiition, supra note 14, .

A fupre mie 52, This cuse distinguishes other cases in which the
property atself has special capubility and not value peculiar to the owners;
see United States v, Sowh Dokota Goame, Fish and Parks Depl, 329 Fld
865 (Is6d).

% See | OnoiL §% 4345, In all cases in which the market value test
i3 not applicd, recognition is made in one way or anoilwr o the ownor's
value. See “Markel Valuc Not Applied” in Chapler Three,



10

an in¢rease in value, In City of Chicago v. Harrison-
Halsted Brilding Corp.** which involved z loft building
the court did not consider special, the court stated that
“necessities peculiar to the owner could not be considered™
but market value for the property’s highest and best usc
“including any special capabilitics the property might
have” ceuld be. The court also stated that it was proper
to consider “a value the property itself has because of a
- ¢aimed special capability and not because of any value
peculiar to the owner.” This fine-fuzzy line is clarified
to some extend in Producers Wood Preserving Co, v, Com-
missioners of Sewerage ' where the court séid:

“

[2, 3] The expression "worth to him™ and “valoe to him

" in Lhoss opinions were but expressing “worth to his prop-
erty” or “value to his property,” and do not includs any
sentimental value not found in actual value under afl the
facts considered. The owner is emtitled 1o show every cent
“of value his property as a whole had before the taking, and

" also” 1o show, not only the value of the strip tazken, but
every lessening of value io what will be feft afrer the tak-
ing that resulis from ihe taking, The owner's needs of it
that are peculiar to him cannot be considered.

Also, in United Statex v. Penn-Dixie Cement Corp.5%
the court rejected a claim that a sand deposit had special
use to the owner because of the propinquity to his plant
as “pecuiiar value to a panicular owner,” but concluded
that “the increase in market value because of proximity to
the plant of the appellee is an element preperly to be
considered.” That an owner would not be piven less than
market value of his property where the value for special
use could not be ascertained is indicated in People v, City
of Los Angeles™ The Hollywood Baptist Church case
states that when the market value djffers from the actual
value, the jury may consider the larger valuc ¥’

In special purposes property cases, courts, although
applying the market value measure, bave made broad siate-
ments about the evidence that will be permitted to establish
value. In Newion Girl Scour Council, Fac. v, Massa-
chusetts Turnpike Authority,"® the court states:

To assist the trier of the fact of value to reach a just re-
sult when such a property is taken by eminent domain, it
frequently will be necessary to allow much greater flexi-
bility in the presentation of evidence than would be neces-
sary in the case of propertics having more conventional
uses.

_Also, in Ranck v. City of Cedar Rapids:™

The fact that the owner is denied the ordinary right to re-
fuse o sefl his property, except at his own price and on his
own terms, affords no reason for awarding him more than
a just compensation; but it does afford good reason why he
should be given every opportunity 1o disclose to the jury
the real character of the property, its location, its sur-
roundings, ils usc, its improvements, if any, and their ape,
condilion, and quality, its adaptability to any special use or
purpose, its productiveness and renlal value, and, in short,

= Supra note 43,

» Supra note 50.

% Suprd note 2.

= Supra note 8. .

N Siale lHighway Department v. Hollywood Baptist Chuech, 1131 Ga
App. 857, 146 S.E 2d 570 {1965). : '

" Supra note 57.

W Swpra hoic BO.

everything which affects its salability and valoe as between
buyers and sellers generally, . | .

It is truz that market value and intrinsic value are not
necessary  equivalents, but proof of the latter is ofien
competent evidence for consideration in determining the
former,

In Re Ziegler's Petition ¥¢ indicated that:

. . . Determination of value in condemnation proceedings
is not a matter of formeula or artificial rales, but of sound
judgment and discretion based upon a consideration of all
the relevant facts in the particular case,

As indicated later in this report, specific holdings allow
use of the cost approach,”® the income approach, including
a consideration of profits,®* and other matters of evidence 3
in establishing the market value of special purpose prop-
erties where such evidence would not otherwise be allowed.

MARKET VALUE NOT APPLIED

As previously indicated, application of the market valve
mcasure to special purpose propertics has been subjected
to criticism. Defining just compensation in ierms of

"market price where there is neither market nor price for

the property can be detrimental to the cwner.®* Recogniz-
ing that, in regard to special purpose properties, some
market value cannot be found or does not result in the
owner's teceiving his constitutional equivalent in value,
courts have held that market value is not applicable.®s
In Sanitary District of Chicago v. Pitisburgh, Ft. W. and
C. Ry. Co.,™ the court stated:

Where lands proposed to be taken have a market value,
such value is the standard of just compensation because it
will give to the owner all he is entitfed 10 under the law,
But that method of valuation cannot be applied to property
which has no market value, The Constitution and the law
requite that the owner of propeny shall receive such com-
pensation that he will be as well off after the taking as he
was before. To do that it is necessary 1o determine what
the property is worth to the owner, and unless he receives
what it is worth 1o him he does not receive just compensa-
tion. 1t is a matter of common knowledge that such prop-
erty as this and devoted 1o such a use is not bought and
sold in the market or subject to sale in that way, ard that
such property has no market value in a legal sense. The
property being devoted to a special and particular use, the
general market value of olher property was not a griterion
for ascctiaiping compensation, although it might throw
some light on the actual valoe,

Whether the property has market value is generally a
question of fact.®*

w Supra note 14,

W See “The Cost Approach™ in Chapler Four.

w Lep “The Income Approach™ in Chapter Four,

o Sep inteoduciary statements and “Substitutlon™ in Chapter Four,

w Ser dissent, Chicago v. Farwell, supra rote 43; 1 Qrpel § 37, et seq.
W Wichita Unified School Dastrict Mo, 259, 101 Kan, 110, 439 P.2d
162 [1968); Coumy of Cook v. City of Chicago, supra nowe 15; Grace-
land Park Cemeiery Ass'n. v. City of Omaka, 173 Nch. 608, 114 N.W.ad
2 {1962); Maho-Western Ry, Co. v, Columbia Conference, etc., swpra
nole 77, Onandaga Couniy Watte Aubornity v, N.Y.W.S. Corp., 283
App. Div, 655, 139 N.¥Y.5.28 755 (1955); Southern Ry, Co, v. Memphis,
supra mote 16; State v, Waco Independent Schoob District (Tex.), 367
SW.2d 263 (1633 Sinle ex rel State Hy, Comm'n v, Moune Maoriah
Cem. Ass'n. (Mo.), 438 SW.id 470 (196R); Stute Highway Depart-
ment v. Aupusta Bistrict of No. Ga, Confcrence of Methodist Churches,
115 Ga. App. 162, |53 S.E2d X {1957); State Mighway Departmenmt v,
Hollywood Yaplist Church, siepra note 87: United Siates v, Certain Land
in Borouph of Bronklyn, 346 .2 500 (1965); 1 DxcEL §§ 38 ¢F seq.
16 L. 575, 75 NG M8 {1905},

W Chicago v, Farwell, suprz note 47; 1 Opcrr § 33,



If the market value standard is rejecied, what is the
measure? A number of phrases are applied, the most
commnon being “vaiue to the owper” * As mdiceted by
Orgel,™ all phrascs are directed to values peculiar to the
owner:

All of them supgest that the peculiar value of the property
(o the owner is a sipnificant fact for consideration: all of
them are likewise used without 2ny intent to identify the
value of the property to the owner with the adverse value
of aff of the injuries which he may have sustained by vite
of the taking.

Assuring compensation to the owner is accomplished by the
same devices used in applying. the market data rule: use
of appraisal methods other than the markcl data approach;
more liberality in the evidence that is allowed; and, 10 a
limited extent, the application of the special technique of
“substitution.”

The cases stating that market value is not the measure of

compensation contain staternects that liberality reparding

proof to establish the value of the property will be per-
mitted.’®* The Onandaga case indicates that where market
value is not applicable other tests will be applied and “what
we use is Jargely a matter of judgment of circumstance
Reference is also made to a consideration of zll uses to
which the property can be applied. This, of course, includes
the owner's use.!* Most periinent cases make reference in
onc form or another 1o a consideration of the peculiar
value the properiy may have o the owner, 193
Where property, by reason of being applied 10 a particu-

lar use, is of particotar value 10 the owner, that value s to
be asceriained and allowed as compensation.

Reference is also made to putting the owner back in as

good financial condition as he was before.’®* This may
take the form of providing the owner with the cost of a
substitute. 20 Not ali values to the owner are compensable,
however.10¢

There is some tendency to deparnt from the market
value rule in cases involving other than special purpose
properties. In Housing Authority of the City of Atania
v. Troncalli,*** the court found that 2 tune-up and brake
shop was unique because of its location, and the measure
of pecuniary loss to the owner was applied. Houwsing
Authority v. Savannah lrop Works, Inc.,'™ allowing
moving cosis to a lessee, and Bowers v. Fulion County %
another Georgia case, allowing business loss to the owner
of a bookkceping and tax service, both recognized values

# 1 ORGEL §4 19, 38 39; & Nicioes § 12,22,
»Id

1 Lo Lnited Stanes v, Two Acees of Land, e, supra note 18,

Wi Onandaga County Water Authority v. NY. W S Cerp,, supra nole 95,

8 Bapner Milling Co. v, State, supra ntote 15, Elbert County v. Brown,
16 Ga. App. 8M, S.E. 651 {1915).

e Spnpitary District ¥, Thicago and Piisbaegh FW. and Cr. Co., swpra
noie 96; Montgomery County v. Schuylkill Bridpe Co.. 1310 Pa. 54, 70 AL
407 {1885); Southern Ry. Co, v. Memphis, supra nole 16, Swte Hiphway
Department v, Hollywoeod Baptst Church, supre note 87 (“actunl valuc™).

W Chicaga v. George F. Harding Colleclion, suprd nolc 6,

G Kpp "Substitution™ in Chapter Four,

14 Crr “Market Value Applied™ in Chupter Three,

nA R Ga App. 515, 142 S E 24 93 (1965,

91 Ga, App. BE1, 87 S.E.2d 671 (1935).

w221 Ga. T3, 146 S.E2d B84 (1986}, See alse Swae Road Depart-
menl v, Bramiett {Fla.), 179 S.E.2d 137 (19653, which tuened un par-
tlewdar statute invelved. On reating business as “peoperiy’ see [n e
Ziegler's Perition, supra mote 14 and Pelola v, Cliy of Dallas (Tex, Civ,
App.), 234 SW.2d 1014 (1950),
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peculiar to the owners. In Ciy of Gainsville v. Cham-
bers, 't another Georpia case, involving a duplex and 2
single-family house constructed mainly by the owner's
labor, the court held the evidence insufficient to show that
the property had a pecuniary value 1o the owner exclu-
sively; and considering the holding of Troncalli, the court
said:

We reject it as being too generally exciusive of almest all
real property. Moreover, this'case is distinguishable from
Troncalli on the facts involved.

PARTIAL TAKING

When dealing with a partial taking from a special purpose
property, except where the doctrine of substitution is
applicd, the difference between the values (however de-
nominated) of the property before the taking and after
the taking usually is the measure of compensation. This
will reficet damages (o the remaioing property as well as
to the value of the part taken.'®* Expressions of this rule
vary locally, some courts valuing the taking and then apply-
ing the before and after evaluation of the remainder.13?
The use to which the remainder is adaptzble may be
changed from a special purpose to general purposes as
a result of the taking. In this situation, value 1o the owner
or similar measure or relaxation of rules of evidence may
be used 1o determine the before value for the special use,
and market value may be used in the usual sense to
arrive at the value of the remainder after the taking.!'* A
claim that a school or church has lost all utility for its
special use (hence its value for such) because of proximity
1o a railroad or highway is an example of this.’** In such
a casc, improvements may lose their special value as a
result of the taking, resulting in their after value being
only for scrap or salvage. Sen Pedro L.A. and 5.L. Ry. Co.
v. Board of Education 1'® indicated that for such a change
in use 10 be established, substantial proof of impossibility of
condueting the school and efforts of the owner to overcome
the offects of the taking must be shown:

To authorize a finding that the property is wholly destroyed
for school purposes, the evidence must make it appear
that it is impractical 10 continue the school by reason of the
construction and operation of the railroad, By this is not
meant that it must be shown to be ulterly impossible lo
conduct a school, but what is meant is that it must appear
that, after reasonable effiort and diligence upon the part of
the board of education and the teachers to avoid the phy-
sica! dangers and to overcome the interference from the
pperation of the trains, it is no longer practical to conduct
the school, So long as these things may be overcome by
reasonable effort, the efficiency and safety of the school is
only impaired, and not wholly destroyed. Until that de-

LR Ga, App. 25, 162 5.E.2d 469 (1968).

ML Cemetctio Buxtdo v, People of Pucrio Rico, 196 F.2d 137 {1952),
Ferest Lawn Lot Qwners Association v, Stare (Tex.), 243 5.W.ad 193
{1952); (rev'd on other grounds 254 5W.2d4 87 (195)). Laurcldale
Cemetery Co, v, Reading, 303 Pa, 315, 154 Atl. 372 {1931). Inclusion of
the values, before and afier, of the cnlire properly his been hwld not
nedessary wheee there is no claim of da 1o the | inder. Galti-
mare v. State Highway and Public Works Comm’n, supra note 79; 4
WNirnis § 14,23,

M2 4 Micinls § 14,23,

B3 Spp “Market Value Notl Applied,” in Chapier Three.

4 Boand of Education v, Kunawha and M. R, Co., supra note 53,

H'3X Utah 308, 96 Pac. 275 {1967); State Highway Dept. v. Augusia
Dist, of N, Ga, Meihodigt Church, sapra zote 95,
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struction is skowsn, appelant cannot Jegally be required to
pay for the full valuc of the properiy, but can be required
only to make good the damages caused by its interference
of the conduct of the schoot.

This case also indicated thai in determining whether or
aot there was a full loss in value of the school building,
abandonment of such use by the school board could not be
considered. : -
Proximity damages to the property due o the inicrfer-
ence with the owner’s use and enjoyment caused by the
condemnor's use may be claimed.''s That the damages are
10 the owner's speciat use is no grounds for denying them.
In tdaho-Western Ry. Co. v. Columbia, Conference, Etc. 'Y
- the court said: '
A_ may te using his properly for a purpose that wonld in
no manner be disturbed or damaged by reason of the con-
struction and operation of a raifroad along and over a por-
tion of such property, while B, may be using his property
for a purpose which would be partially or wholly de-
stroyed by reason of the construction and operation of a
railroad afong and over 2 part of such land. 50 the ques-
tion of the use to which the property is to be applied, the
nature of the improvement, and the manner in which the
improvement is to be made and the use carried on becomes
important.

In Durham N.R. Co.'v. Trustees ¢f Builock Church 113
the property of the church was held to be damaged because,
to prevenl trains from frightening horses, it became
necessary Lo erect stalls and screening; in addition, the
congrepation would be disturbed and distracted. in con-
cluding that such iterns were not incidental to the personal
enjoyment of the owners but related to the value of the
properly, the court said:

Injury to such property in a respect that impairs its useful-
ness for the purpose 10 which it is devoted, conslitutes an

element of damage, recoverable when such injury is the
direct cause of the acls complained of, or when it flows
directly from the act or conscquence,

Cosis of curing defects caused by the taking may affect
the after value. The costs of reconstructing holes and
screcning on goll courses are examples.!' Reconstructing
entry ways, replacing shrubs, ete., have been allowed in
a partial taking of a cemctery,t*®

A reduction in area may cause damage to the remaining
property.’®t A remedy may be available by application of
the principle of substitution or, to a more limited cxtend,
by a’ cost to cure!*® The taking of an arca that was
withheld in anticipation of expansion of a plant (the plant
was originally constructed ir anticipation of this expan-
sion}, has been held 1o constitute a damage to the re-
maining property and not a damage to the business con-
ducted upon it.1** A distinction has been drawn between
“fully projected but only partially executed plans” and
“wholly unexecuted plans,” damages to the latter not
being compensable.:*

Not all damages that may result in inconvenience to the
owner are compensable. The damages must be real and
affect the value of the property.'?® Subjective damages,
such as those based on sentiment, have been denied.r2s
Also denied has been . . . The anticipated anncyance of
worshipers in the meeting-house, by noisy and dissolute
persons riding for pleasure, . . . " The court also stated
that damages cannot be assumed from unlawful acts of
travelers.®™ A claim of damage caused by heavy traffic
changing “the quietude and tranquility of the cemetery™
has been denied as speculative and thecretical.’®®  Ag
previously indicated, the line is not clear between the
owner's values that are compensable and those “peculiar™
values that are not compensable.

CHAPTER FOUR

EVIDENCE

This chapter does not pretend to be a review of the roles
of evidence peculiar to emient domain proceedings. It is
concerned with such rules of evidence as are discussed in

™ Newton Girl Scout Coungil v, Massachusetis Turcnpike Authority,
supra nage 52; See State Hiphway Bepd. v, Avpusta Dist, of ™. Ga. Con-
ference of Methodist Chusch, supra note 95, First Patish in Woodburn
v. County of Muddiesex, 73 Mass, 106 (18561, sce Stae Highway Departs
ment v. Hoklywood Baptist Charel, supen noie 87, indicating that such
factors Must be corfinnous akd permancat incidents of the improvement.

W Supra note 77,

04 NLC, 528, 108 P24 76D (1890).

16 Albany Country Cleb v, Stote, serd note 48, Knoliwood Real
Estate Co. v. State, 3} Misc, 28 AR, 207 N ¥Y.5.21d 112 (1961}; Re Bram-
ford Golf and Country Club and Lake Trie and N.RW, Co, 32 Omi, L,
Rep. 145 {1914}

 Mount Hope Cemetery Association v, State, 11 App. Div. 2d 303,

the cases that involve special purpose properties or that
might otherwise have particular applicability to such
properties.

203 NY.S.0 415 affd 12 App. Div. 2d 705, 208 N.Y.5.2d 737 (1960,
See State ex rel, State Highway Commission v, Barbean {Mo.), 197 5.W.
2d 561 (1065); Siate v Lincoln Memory Gardens, Ine., 242 ind. 2d 206,
77 M.E.2d 655 (1961): State v. Assembly of God, 230 Ore. 67, IS8
P.2d 937 (1962).

21 Kupra nile 50.

= Fee “Substitutivn’' in Chapter Four. On cost 1o cure, see¢ supra
noles 9 and 120 First National Stores, Inc, v. Town Pian and Zoning
Comm’n, 26 Conn, Supes, 302, 233 A2 220 {1966); A, S147T. ANN, 25,
£ 1-TUS(214vy allows conmsideration of "The cost of adjustments and
alterations. 10 any remaining  propery  made necessacy of Icasonably
requiced by the condemnation.”

v 8 Lowis v, Puramount Shoe Mig, Co., 237 Mo, App. 208, 168



Where conventtonal groof s absend, as W the special
property situation, other evidence must be permitted,
Broad language indicates that resort shovld be had to
any and ali facts.”™ A church case 157 staled:

Consiﬁcration must be given to thwe elements actually in.
volved and resorl 1o any available to prove value, such as
the use made of the property and the right to use it

In Ranck v. Ciry of Cedar Rapids,'™* involving a livery
stable and “undertaking rooms,” the court said:

... The true mles seems to permit rhe proof aof all the
varied ekements of value: that is, all facts which the owner
would properly naturally press upon the attention of a
buyer to whom he is nepotiating a sale and all other facts
which would naturally influence a person of ordinary pru-
dence to purchase.

Counsel will argue that the proof, as a matter of law,
should be confined te the particelar method of wvaluaa-
tion most advantageous to his client. As a result an
erroneous method can become law, not merely an appraisal
technique, which can bind future valuations, lpstead of
rules ‘of proof being enfarged, they become restricted.
Caution should therefore be used to prevens restricting the
types of proof that will be allowed in special purpose
cases.

Relaxation of rules of proof may 1ake the form of either
a modification of the market value measure of compensa-
tion 3* or allowance of evidence based on appraisal
methods other than the market data approach. The latter
occurs when dealing with special purpose properties,
whether the market value measure or another measure is
used.

The wsual modification with respect 1o methods of -

vazluation is 10 permit use of the cost and income ap-
proaches in valuing such properties. Market value, “value
to the oweer,” or similar measure will be found in a
consideration of the value of the land and the costs of the
improvements, or a consideration of the income the owner
derives from his property. One modification that is
“spectal” 1o special purpose properties is the use of “sub-
stitution” or the “substiiste property doctrine.” This is
an aspect of the cost approach because it is essentially
concerned with the costs of 2 functionally equivalent
SW.3d 149 (1943); Educomb Stecl of New England v. State, 100 N.H.
4R0, 131 A 70 (1957); Jeffory v. Osbore, supre note 50; Johnson
Coutty Broadeasting Corp. v. lowa State Highway Commissian, 130 N.W.
2d 70T (1964); Saie v. Assembly of God, supra nole B0,

 Producers Wood Preserving Co. v, Comm'ts of Sewerage, supra
note S0, ree WIS, STar. AnN. [W.E A 3L P9(S5) allowing: - Expenses
incurred for plans and specifications specifically desipned for e property
taken and which are of no value elsewhere because of the taking,”

i Lee d Nicitols § 14,1, ef seq.

0 Syracuse University v. State, supra nowe 5E, hodding estheric, senti-
mental, and historical aspecis o compensable;  Siate v, Wemrock
Orchards, Inc., supre note 5. Contre on historical, State v, Wilson, swpra
note 4K and Scott v, Stule, supra aole 44,

= First Parish in Wondburn v, Couniy of Middlesex, supra note 116;
Producer's Wood Preserving Co, v, Comm'ns of Sewerage, saprn nole 50

11 Mount Hope Cemetery Assaviation v, Stafe, sopra nole b,

o Gallimore v, State Highway and Puablic Works Comm'n, supra nowe
79; Waho-Western Ry, €o. ¥, Columbiz Conference, fe., iepra nole 77;
Massachusetis v. New Haven Devclopment Go., 146 Conn, 421, 151 A2
B93 (195%); Newton Girdl Scoul Councrl ¥, Massachusetss Turnpike Aa-
thority, tuprd note 520 fn re Huie, 2 NY.0S (68, 157 N.Y.5.2d 957, 139
N.E.2d 140 (1956},

v United States v. Two Acres of Land, ete., supsa nole 18, -

ul Supra note Sl

w2 See Market Value Mot Applicd™ in Chapeer Three,
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sebstitute for the properly taken.'™ As generally applicd,
it means the cost new of on undepreciated replacement
facility.

Subject to local law concerning the facts that may or may
not have to be established before the market value approach
can be departed fvom, appraisal techniques should be
treated as matters of fact, not law. In State ex rel. O.W.W.S,
Co. v. Hoquiam,»™* where the condemnor was attempting
to have the proof confined to a particular method of de-
prectation, the eourt concluded that the various methods
were not rules of iaw and quoted from Ciry of Baxter
Springs v. Bilger's Estate 1* as foilows:

“The court may be convinced that the method of .one engi-

neer is the best and may follow it, but the court is not

justified ir doing so vl it has carefully considered the
evidence presented by thase using the other methods. These

methods are not tules of law, but are matiers of evidence
and should be cansidered by the court as such.’

In St. Agnes Cenietery v, Stafe,?*® the court said:

in valuing cemetery property, evidence of the value of the
burial lots founded on the net sales prices of similar burial
plots shows the productiveness and capabilities of the land
taken for yielding income as bearing on value—the present
valvwe—of the land itself.

Uses to which the property is adaptable are also con-
sidered by the trier of the facts. In Graceland Park
Cemetery Co. v. City of Omnaha ¥ the issue was whether
the land was 0 be valued as cemetery land or simply as
vacant {and. The court concluded that the jury could
consider the purposes for which the property was being
used and value it on “its most advantageous and best use.”
The jury's evaluation based on use for cemetery lands was
not disturbed.

The results reached by the various methods of valuation
are not the measure of compensation but are merely
factors to be coosidered in arriving at the value of the

property.t ™

No one method is controlling, and consideration is required
Lo be given all factors which may legimately affect the
determination of value.

The following discussions of the various approaches 1o
value do not pretend to be a complcte analysis of each,
but are confined to brief presentations of matters pertinent
to special purpose properties and considerations given 10
these approaches in special purpose properly cases,

THE MARKET DATA APPROACH

Onc factor that makes a property special purpose is the
tack of sales of similar propertics. Therefore, little can
be said of this approach when discussing special purpose
propertics.

Gne clement of comparability generally required to make
a sale admissiblc is that the property sold most be geograph-

w1 Sde Substitatlion™ in Chapter Four,

=l 155 Wash, 675, M6 Pac, 286, 287 Pac. 16 (1930).

- 1E0 Kan. 409, 204 Puc, 6T ¢1922).

w4 Suprg pole 79,

= Ciraceland Park Cemewry Ass'n v. Cily of Gmaba, supra note 79,

b Massachuselis v, MNew Haven Development Co., toprr note 129,
United States v, Certuin Inlerests in Properly, e, 063 F, Supp. 474
(195} see United Siates v, Commodities Trading Corp,, 339 U, 121,
w4 L.Ed 797, 70 8. Ct, 547 (194951 In re Huic, supra now 139,

TR
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ically near the subject property.!™ If the ruies of admis-
sibility are relaxcd when dealing with special purpose prop-
eriies, this requirement of geographical proximity may be
one that should be relaxed.

The grographical area that a prespective buyver may
consider can be extensive. If the market as a matter of
“fact is 50 extensive, sales in such area would be propert®

Real estate syagications and other lerge investors looking
for properties with a favorable return can look into the
possibilities of purchase of a holel in Mew Yark and Chi-
capo on the same day and the criteria-iniluencing their de-
¢ision to purchase at that price they will pay has nothing to
do with the 900 mik distance between them:; ard trial
courts have accepted such testimony particularly where
there has been no sale of a hotel or other such property in
the particular city where the condemnation look place and
there were such sales in other cities.

In United States v. American Pumice Co.,'*' the court
concluded:

There may be cases where quite distant properties can be
shown t0 be comparable in an economic or market sense,
due allowance being made for variables such as those men-
tioned by the court.

In the Benning Housing Corporation case,’* involving
condemnation of the leaschold interest in a Wherry housing
project in Georgia, safes of similar interests in Louisiana,
Virginia, and Massachusetts were considered. Sales of
steck in Wherry projects in San Diego, Louisiana, and
Massachusetts were aliowed in the condemnation of a
Wherry leaschold in San Diego. The court stated:1?

The evidence is uncontradicted that the market for invest-
ment of the kind here invoived is nation-wide in scope.

In this case, sales were used “as a puide to a proper
multiplier to bc used in the capitalization of net in-
come. . . ." The distinction between this use of sales
and the conventional use of sales prices was recognized in
Likins-Foster Monterey Corp. v. United Siates, " which so
used geographically remote sales.

In allowing evidence of the sale of another church in
the same couniry, the court in Commonwealth v. Qakland
United Baptist Church ' said:

As witnesses pointed out in this case, sales of church prop-
erly are scarce. For that very rcason, when there is one
that is reasonably susceplible of comparison, it has high
evidentiary value. [t is our opinion that the facteal and
opinion evidence tendersd by the highway depariment's
witnesses indicated a sufficient similarily between the prop-

erlies here in question to warrant consideration by the .

jury, and that the exclusion of it was prejudicial area. The
distance alone was not a disqualifying factor,

Sales of golf courses up to 50 miles from the subject
property and in another state were allowed in United

o5 Nicwors § 2R3 Thizs clement is frozen in by statute in some
stutes. CaLiF. EvioEnCE Cobe §BI6 {“located sulficiently near™); MNew.
Ry, Stat, 20,110 (“in the vicinlty™): 8B.C. Cooe (1562) 25—120—5 *'in

the vicinity*'}.
1 Hershman, Compeasation—Jus; aad Unjust. Bus, L, 185, 314

{1966). .

S 4o F.2d 338 (196BY; s Knoliman v, United Staes, 214 F.2d 106
{19543,

w Supra poie 1B,

" Winston v. Unired Stales, supra note 12,

104 M08 F.2d 595 (1961).

ue Ky, 372 5.W. 20 412 {1963).

States v, 84.4 Acres of Land, Ec'* The court stated:

In our opinion, the allegzd comparable golf course sales
were suificiently similar and proximate in time to be use-
ful in reflecting the fair market valoe of the condemned
golf course. Further, we believe that insofar as proximity
of location is concerned, the court should exercise its dis-
cretion in accordance with the exigencies of a case, and if
land is not of a character commoenly bought and sold,
should allow evidence of the sales of similar land located
at some distance from the land taken. As was stated in
Knoliman v. United Stares, 214 F.2d 106, at p. 109 (Sixth
Cir., 1954}, “The proper test of admissibility in such cases
is not the political dividing line, be it township or county.”

Admissibility of evidence of sales beyond the immediate
vicinity of the subject property rests in the sound discre-
tion of the trial court.’** Comparability should not be lost
sight of because of the lack of sales. A cemetery in another
location that sold may be rendered uncomparable to the

. subject praperiy by differences in populations served, com-

petition, zoning, and trends in the immediate area. Pros-
pective buyers.of the type of property involved, for other
reasens, might not consider a market area extensive enough
to include both the sale and subject properties.

In the Polo Grounds case,’*® the court declined to con-
sider the sale of Ebbetts Field, saying:

We find insurmountable difficulties with these conclusions,
Apan from the size of the plot Lthere is no resemblance be-
tween the two fields,

Also in Srare v. Burneer™® the court declined to exclude
reproduction costs although there was proof of sales of
other country estales with dissimilar improvements.

Where market value 15 the measure, admitting evidence
of one or very few sales that are saies of properties put
to similar uses but at the limit of comparability can result
in the admitted salcs being piven undue weight at the ex-
pense of other approaches to value. The jury is looking
for a market price; the sales are the only direct evidence
of such. The jury might conclude, with prompting by
arpument of counsel, that the sales are the only or the
best evidence of market value to the exclusion of other
evidence more truly ceflecting the value of the subject
property.tse )

Sales to zn agency having the power to condemn have
been admitted, providing the price paid was voluntarily
arrived at.1 Most courts exclude such sales.’®® It has
been suggested that a more liberal vse of sales 10 con-
demnors may case some of the problems of valuation of
special purpose properties.!™® There are situations, such
as sales of private water companics 10 municipalities, in

1m 224 F, Supp. 1017 {1953}); afi'd 344 F.2d (1965},

1T Pevin v, State, 13 N.Y.2d K7, 192 N.E.2d 155 (1963); § Nickois
§2LIMI]. This rule may be subject (o stalnwory restriction to sales in
the vicinity of (he subject property; see node 139,

ti a fe Polo CGirounds Atea Projoct, siipha nole 46,

ward MUE. A0, 131 AXD TES (1957); see United States v. American
Pumdce Co., supru note 41,

o fee Dirsent, Chicago ¥, Farwell, sunra nole 47,

= Peoaple v, City ef Los Angeles, supra nole T8: Peonle ©x rel. Dept.
of Public Works, v. Murata, 161 Cal. App. 2d 365, 326 P.2d 947 (1958),
‘The holdings of these cases were abrogaled hy Canr, Evibiince Cone § 822

{a).

¥4 118 A L.R. 893; 85 A.L.R.2d 161; 5§ Micots § 21.33.

i Bowen, Valuation of Church Cemeteries-Mistorical Approach, Ap-
rpraisal Valwation Manual 205 {AMERICAN SOCIETY OF APPRAISEAS 1964—
63).
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which there are often 2 number of soles. I there is assur-
ance that the price is tair and voluntary, allowing evidence
of such a sale, or sales, may offer some Tactual basis for
resolving a difficult problem.

THE COST APPROACH

The cost approach s the most criticized of the three
methods of valuing rcal properiy.!®* In the Benning Hous-
ing Corporation case,'* Lhe covrt staled:

Thus, it has almost unifarmly bzen held that, absent some
special showing, reproduction cost evidence s nol admis-
sible in a condemnation proceeding. This rule stems from
a recognition of ke fact that reproduction cost evidenice
almost invariably tends to inflaie valuation. This is so
because Lthe reproduction ¢ost of a strugture seils an abso-
jute ceiling on the market price of tha! structure, & ceiling
which may not be, and most frequesily s not, gven ap-
proached in actual marker negotiations, When this in-
herently inflationary attribute of reproductien cost evidence
is considered in the light of the misleading exactitude which
such evidence almost inevitably imparts to a jury unso-
phisticaled in the niceties of econoimes, the justification for,
placing substantial safeguands upon its admission is ap-
parent.

Nevertheless, in the special property situation it may
be the only method ¢

Properties such as schools, churches, transportation termi-
nals, hospiials, however, exist in a limited number because
of their specific use characteristic. In the wvalualion of
property of this type, it is difficult 10 find comparable sub-
stitule properties; therefore, the use of the marker data
approach is but rarely appropriate. The cost approach is
usually the most effective method to obtain 2 value in-
dication for special-purpose properiies.

Costs are not the same as value. This is true of original
costs 1% gs well as reproduction or reptacement costs, %
The value arrived at by use of the cost approach is mercly
a factor 16 be considered and is not the sole measure of
compensation, ¥

In MNew York State where some cases indicated that
clagsification as a “specialty” is neccessary before the cost
approach can be used,'® jt now appears that such approach
is proper in any case if "other evidence of value is testified
to, such as the capitalization of income amd comparable
sale.” ' Under some New York cases if a property has

=+ Bergeman v. State Roads Comm’n, 218 Md. 137, 146 A.2d 48 (1958);
People v, Ocean Shoce RR. Co., 32 Cal. 2d 406, 156 P.2d ST0 (1948);
Backman, supra nolc 39; Kecley, Speciel Purpese Property Appraising, 16
RiGHT OF Wav {2} 2% (april 1969); K. RATCLIFF, RESTATEMENT OF Ap.
FRAISAL THEORY {Univ, of Wisconsin i%63} also published in ArPraisae J.
Yal. 32, No. 1, p, 50 (Jan. 1964), and Vol. 32, No. 2, p. 258 (April 1955};
t ). BonemcHY, THE Varuation or PRopeeTY che 9 (McGraw-Hill 1937),

e United States v, Benning Housing Corp., supra note 18

1 AppRatsal ©oF Rear Estate 28, supra notc 18; see Armstrong, M
the Cosxt Approach Necessarey, 310 Aremarsar Jo (1) 7L (Jan. 1963);
Keeley, supra note £54; De Graff, supre nowe 29, ’

=1 Kintner v. United States, 156 F.2d 5, 172 A LR 232 {1946); Unied
Suawes ex rel. TV A, v. Powelion, 31% U8, 266, 82 L. Ed, 1390, 63 5. {1
1047 {1342); 5§ Micnows § 20.1; 2 OzckL § 209,

4 §ate v, Red Wing Laumtbey snd Dry Cleaning Co., 253 Minn, 570,
93 N.W.2d 206 (195A); 2 Onrok §§ iHH, 3B9, 210; 5 Mickous § 20,201}

@ Lnired States v. Cennin Lands, ele, 5T F. Supp. 90 (1944); Joint
Highway Dist. No. 9 v, Queean Shere RE, Co., 128 Cal. App. M3, 18 P2
413 (1933); Kenneher Water Dist. v. City of Walerville, 97 hfe, 185, 54
Al 6, 00 LR A8 [1902); 4 Nirmmns § 12,113, -

wiln re Lincoln Sgenre Slom Cleanince Projuct, g, supra note 34;
I re West Ave, NY. City, supra note d5; Mclicon v, State, 31 App, Div.
2d 566, 294 M_Y_85.2d 352 (1968).

wi Mallako v, William Deckent and Sons, Ing., fupra node 36; see In re
Hule, stipra note 129,
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been classified as a specialty, valuation must be based solely
upon the basis of reproduction costs, less depreciation;!?
cotversely, to be confined solely to the cost approach, the
properiy must he @ spectalty. If cost approach can be
used in New York, provided that it is vsed with other
approaches, there is little reason to attempt fo sccure a
classification as a specialty exccpt'whcrc confining vaiue
to the cost approach would result in a value cither substan-
tially higher or substentially lower tharn would be indicated
by other approaches. This ¢onfining of valuation to a
singte approach where a specialty is found is extremely
artificial.’»* As previpusly indicated, cost is not necessarily
value, and it is diflicult to imagire a property, other than
those owned by the public or nonprofit organizations, and
having no income, where factors other than costs would
not be available and material on the issuc of value.

The situation is further confused by other New York
cascs. City of Rochester v. Rochester Transit Corpora-
tion, """ for exampie, stated that the cost approach was not
the sole means of evalusting just compensation in the
acquisition of a transportation system, which obviously
was a specialty. Also in the Pole Grounds case,'™ the
court noted thar “If the building though a specialty would
not be replaced, repraduction cost ceases to be a measure of
the owner’s loss.” The court then proceeded to value on a
cost basis even though the facility probably would not be
replaced.

Because of distrust in the method, some courts have
laid down conditions that must be established before the
reproduction cost method can be used. Sackman says that
the zpplication of the cost approach should be Jimited as
follows:1ee

In summary, the rule to be foilowed is that cost, ns evi-
dence of market value, should be restricted to those cases
where:

1. The property involved is unique,

2. Or, it is a specialty.

3. Or, there is competent proof of an absence of market

data.

If & markel does in fact exist, market data is the basic or
ultimate test of value, Inclusion of the cost approach in
the appraisal is not in itself erronecus, provided it is used
not as the criterion of value but 2s a check apainst the
market data and economic approaches.

Requisites to the use of the cost approach are stated in
United Stares v. Benning Housing Corporation ™ as
follows:

v

But, as 1o three other factors governing the admission of
reproduction cost evidence, there Is substantial, i not
complete, umanimity, These are: (1} that the interest con-
demned must be one of complele ownership; (2} that
there must be a showing that a substanlial reproduction
wounld be a rcasonable busitess venture: and {3) that a
proper allowance be made for depreciation.

I In re West Ave., R.Y, City, supra note 48; New Rochelle v. Sound
Operating Cotp., supra note 48.

1 Nee Divsent, Rochester v, Sound Operating Corp., 30 App. Div. 2d
AG1. 293 MN.Y.5.2d 1249 (1968).

T 57 Mise, 2d 645, 203 MY 5.2d 475 (1968).

5 Supra note 46,

W0 Sackman, siipra noie M. As well as case law, statules moay permit
she approach without foundation; Pa. Srar. ANN, 268, § 1-708,

W Supra note 14,
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Although used in the deiermipation of the Benning case,
the first requirement of unity of ownership is infreguently
cited. 1o

The second requircment stated in Beaaing, that repro-
duction would be a reasonable venture, was applicd in
Commonwealth v. Massachiusetts Turnpike Awthority,™?
invelving an old armory., The court indicated that the
reproduction cost method was improper

. . . where special purpose structures are very greatly out

of date, are no longer well fitted 10 their particular wse,
and would not be produced by any prudent owner,

Simitar is Part Awthority Trans-FHuidson Corp, v, Hudson
& Manhattan Corp.’™ where items based on a cost ap-
proach were stricken when the court coacluded that there
was no reasonable probabitity of the railroads being re-
produced as a commercial veeture, In Norman's Kl
Farm Dairy Co. v. Swate,”" the court indicated that re-
placement of an identical structure was not necessary, tech-

nwological developments and cconomic lrends rendering

building of the same structure unlikely.

One aspect of the requirement of replacement is whether
the improvement is “proper” in view of the highest and
best use of the land. Atlempts occasionally are made 1o
value the land (at higher value) for uses inconsistent with
the continued existence of the improvements.'"* Valuation
of the land and the building based on inconsistent uses
should not be allowed,

The cost approach has been described as follows: i72

}. The appraiser estimates the reprodoction or replace-
ment cost new of the property.

2. He then estimates accrued depreciation, and deducts the
amount of this depreciation from the cost new, in ordet to
arrive at the depreciated value of the improvements,

3. The value of the fand is then estimated and added to the
depreciated value of the improvements, to reach an esti-
mate of value by the Cost Approach.

Original costs are rarely used in the cost approach in
condemnation cases, although they may be if the improve-
ments are fairly new.'?' The usual starting point in valuing
improvements by the cost approach is either “‘reproduc-
tion costs” or “replacement costs.” '™ In appraisal termi-
nology “reproduction cost”™ is defined as the cost of an
identical facility or reptica, and “replacement cost” as the
cost of a property having utility equivalent to the property

s Kpp In e Blackwells fslund Bridge Approach, 198 MY, 84, 91 N.E.
278, 41 LLRA. (ns.) A1t (1910} United States v, Cortun Interests o
Property. cic. 296 F.2d 2645 (1961); United Sialkes v. Tampa Ray Garden
Aprs., Inc, 294 F.2d S89 {1961); 2 Oreror § 191; Sackman, Swpra note 19,
p. 54, N

e Supre note B,

e ) MUYLS.24 457, 231 N.E32d 734 {1967); 30 Misc. 24 614 I
N.Y.S.2d 95 48 Misc. d 485, 265 N.¥.S.2d 925; 43 N.Y.UL. Ry, 7189,
See alze Uniled Siates v. Certain Inweresis in Propeny, sipra note 168,

Lt Swpra note 47 .

% See Albany Country Club v, Srae. supre note 4%, Norman's Kill
Farm Dhairy Co. v. Stute, supre note 47 United States v. Cerlain Lands,
etc., supra note 160, see Cavte. Eviouncs Coot: § 20,

= From Kear FStats DxcycLoplpia as westified in United Stutes w,
84.4 Acres of Lund, aprd pote BEG.

1 fre Assembly of God Church of Pawtackel v, Wallone, sapra not
. Use made of originad oosts in rale cases diflers from that made in
condemneteons: 2 Orar § 2047 Bowamcur, Sipra ante 59 Boaonghy,
The Problepr o) Fudiciul Vohartion, 27 Corum, Lo Rov. 491, Evidence
of original cwis hus been allowed in condemnaiions:  Kenoebee Waler
Disd, v. City of Watcrville, supra ouole 159; Onandagi, Water Tust. v,
N.Y.W.5. Corn,, supra nule 45,

b5 Bath wrems are wsed in Kenngheo Water Dist, v. City of Wateryille,
;upm note 159 See oliv Cae, Evipenen: Coor § 841 P 51a1. AnN, 26,

1-705.

being valued. '™ Obviously, the cost of a physical replica
could differ substantially from a structure having the same
utitity, The courts gencrally use the term “reproduction
costs™ it do not recopnize the iechnical distinction be-
tween the two terms,

Courts have required the costs used 10 be those of an
identical strugture; i.e., reproduction costs.'™ In the case
of In re U.5. Commission to Appraise Washington Marker
Company Property, s the court indicated that the repro-
duction cost was “. . . what it would cost to reproduce
this building, not onc that would take its place.”

Again, in Kennebeck Water District v. Cily of Water.
ville V70

We think the inquiry along the line of reproduction shouid,
however, be limited to the replacement of the prasent sys-
tem by one substantially like it. To enter upon a compari-
son of merits of different sysiems—to compare this one
with more modern systems—would be to open a wide door
to speculative inguiry and lead to discussions not germane
to the subject. It is this system that is to be appraised, in
its present condition and with its present efficiency.

Criticism has becn directed against this approach.
Orgel ' states: ’

The procedure of estimating the value of an existing prop-
erty by reference to the probable cost of a more desirable
substitute is a difficult one even for the expert, and is sub-
ject 16 a wide margin of error. Yet it is no more difficult,
and is subject to less eeror, than is the procedure of esti-
mating the vaiue of an obsolescent stracture by starting
with its reproduction cost new und then deducting fune-
tional depreciation. Unfortunately, the courts are more
likely to appreciate the former difficeltics than the latter
oncs, and they are therefore prone to reject the cost-of-
substitute method of sppraisal, on the ground that it is too
“speculative™ while accepting the cost-of-identical-plant
method.

Richard Ratcliff in his RESTATEMENT OF AFPPRAISAL
THeoRY ¥ says:

If the structure is obsolete and outdated, no one would, in
fact, reproduce it and a replacement would be so unlike
original as to defy comparison, Under these circumstances,
in no sense can cost of reproduction be equal to value, and
adjustments to cost for so-called depreciation are frrefevant,
for a meaningless figure (cost) cunnot be made meaningful
by adjustment {depreciation). ¥ the unadjusted figure did
not represent value neither can the adjusted figure represent
value,

In an article comsidering the use of the cost approach
in valuing specinl purpose properties, Joseph F, Keely '
states:

Ir begins with the present cost of a replica ther in all prob-
ability wouldn’t be brile and, looking backwards, says that
accrued depreciation has lessened the valuc of the property.
It begins with an irrutionul hypothesis of folal costs,
equates this with value, nnd makes deduction for costs
consumed 1o estimats: value left.

Keety argues that the use of replucemicnt cost (functional

S Aprrarsal TIeMiNoLooY anp Hanpbook 167, supra note 41, Ab-
PRATSAL GU Riar Estaas 184 ¢deh cd, 1964), siepra pute 18,

2 MeCardle v, Indianapols Water Co., 272 ULS. 400, 71 L. Ed. 316,
47T S, C1. 144 {1920 Onandaga Cowy Wates Asnbority v. N.Y.W.§,
Corp.. sepra nate 9%,

e 205 Fexd, 9500 (1924,

B Supra ke |59
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M HATCLIEF, sieprg note 154,



equivalent) as a starting poinl automnatically makes ailow-
ance for functional and economic depreeiation: He argucs
that thc proper method of appraising a special purpose
property is by starting with the replacement cost, making
an adjusiment for future useful life, and deducting ciradic
physical and functional depreciation.

There is littie case authority approving the use of re-
placement cost.r™ Commonwealth v. Massachusetts Tarn-
pike Aurthority '+ involved an old armory and the court
felt that ‘it had residual value only. After noting the
danger present in using repreduction cosls not adequately
discounted, the court concluded that it was improper to
allow such costs where such struciure would not be re-
produced by a prudent buyer. In discussing what could
be considered in determining residual value of the old build-
ing, the court said: “The cost of a suitable structure may
be taken into account by an expert appraiser in {orming
his judgment of the old struciure's residual value” The
ooncurring opinion recognized that the cost of reproduc-
ing the struclure was “obviously irrelevant and confusing”
but fclt that vader the circumstances so were replace-
ment Costs, ‘

What costs are properly includable in the reproduction
cost figure of the improvement involved? Orgel ' indi-
cates that the method should be to ™. . . First estimate the
cost of matierials, then to add the cost of construction and
all pecessary overheads.” The AvrPraISAL OF REAL
EsTaTE ¢ slates that therc are two kinds of costs: direct
costs, which includes materials, wages, and salaries, as
well as the contractors’ overhead and profits; and indirect
costs, which include architect's fees, other outside profes-
sional services, taxes, insurance, administrative expense,
and interest during the period of construction.

Banner Milling Co. v. State '™ indicates thar costs should
include “the cost reasonably nccessary, expended in bripg-
ing the miller factory into working condition.” Discussed
in the Bannrer case are architect’s fees and making and
revising plans and compensation paid to engincers 1o
carry out such plans. Included in the case of In re U.S.
Commission 1o Appraise Washington Marke: Company
Property ™™ were a builder's commission of 10 percent,
bond costs of 1% percent, and architecl’s commission of
6 percent,

Puget Sound and Light Co. v. P.UJ.D. No. I 1% held that
inclusion of a peneral contractor's bond and his profits was
proper only when the general conmtractor, if employed,
would cffect corresponding savings to the owner of material
and labor costs. Tt is unclcar. what this means or why this
requircment is present. The court in the Puget Sonnd case
did instruct that general overhead costs and similar charges
were to be considered., )

ve Keely, stipra note 354,

v See Butler Rubber Co. v, Muewark, & M.JL. 32 (189%), discussed in
I DrGer §193; Norman's Kilt Farm Dairy Co. v, Staie, supra noie 47
Assembtdy of God Church of BFawtucket v, Valione, supra note 39, in Chj-
cago ¥, George K. Hurding Collection, supra note 6, the “replacement™
proposed by the city wus found to be fess than a Funclionul equivalent.

b Nupra poie 8. "

s 2 ORGEL § 193,

L AppRatsal oF Roan ESTALE 19E, siepra node 18,

W Supro note 15,

W Supra note 174,

e 423 F.2d 286 (1941).
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Where the cost approach is used, a proper deduction
from reproduction costs generally must be maode for
depreciation.'™ The types of depreciation are physical,
which is physical aging and wear and car, functional, and
cconormic. The laver two bave been referred to as “obso-
lescence™ and have been deseribed as follows: %

Obsolescence is divided ioto two parls, functional and eco-
nomic. Functional obsolescence may be due to poor plan,
mechanical inadequacy or overadeguacy duc to size, siyle,
age, ctc. K is evidence by conditions within the property.
_Economic obsolescence is caused by changes external to
“ihe property, such as neighborhood infilirations of in-
barmonious groups or property uses, legislation, ete,

Concerning  physical  depreciation, the ‘“ipspection™
method of determining physical depreciation was approved
in the case of the Washington Market Company Prop-
erty.’** The court noted that allowance should be made
for such depreciation, which the court termed “inherent
depreciation.” In Srate ex vel, OW.W.S Co. v
Haguiam,” the objection was made that cpgineering
witnesses should have applied the “sinking fund” rather
than the “straight line” method of determining deprecia-
tion. The court concluded that the guestion was one of
fact rather than, law and stated, “These various methods
are not rules of law and should npot be considered as such.”

Some cases have been hesitant in applying functional
depreciation or obsolescence, In the Washington Market
Comipany case,’™ the court felt that in that particular case
such should not be considered independently. In Trustees
of Grace and Hope Missian v, Providence Redevelopment
Agency** the court held that as a condition precedent to
the admission of functional depreciation there should be
a showing that “because the property or some portion
thereof is becoming antiquated or out of date, it is not
functioning cfficiently in the use for which it was con-
structed or renovated and to which it is dedicated at the
time of taking.” In the Trusrees case the structure had
been -recently renovated and there was no showing of
depreciation except wear and lear.

In Harvey School v, State,'™® however, indicating that
functional handicaps of the building should be considered,
the courl said: " ’

Functicnat depreciation in the court’s opinion must be
given consideration as affecting the condition or wility of
the premises in order w0 arrive at a proper assessment of
damages. )

If an owner is to reccive value that does not include better-
ment, recognition should be given to functional and

i Commonweaith v. Massachusetts Turnpike Authosity, supra note B:
Massachoscils v, New aven Development Co., swpra nowe 129; Stale v,
Red Wing Loundry and Dy Cleaning Co., supra pote 158; see 2 ORGEL
§ 199,

vl Adams, Analyws of Factors Influencing Value, 37 ApPRASAL J, {2)
239 {Apr. 1969} Arerarsal TERMINOLOGY aMD HIANDROOK, supra nOle 41,

" Supra note 178,

el Faprd pate 144,

= Susra e 178,

1 21T AL ATH (1966,

e Supra nole 48,

Wl gecord: Depactment of Highways v. Owachite Parlsh Schoal Board
{La.), 162 524 397 (1%ed); Assembly of God Church of Pawlucket v,
WValkone, xrpra noie 79 Uneied Sales v. Certein Property in Boroagh of
Monhattan, 408 F.2d B0 (196K); Gates, Obsolesceviee in Chureh  and
School Properties, 6 APLPRAMSAL AND WALUATIGN MANUAL | American So-
cicty of Appruisers 1961},
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economic deficiencies that lessen the value of his property.,
The most vexing prablem in applying the cost approach

is the determination of functional and economic obso-
fescence. In assessing the value of a church, for cxample,
the appraiser will have to exercise some effort and ingenuity
in determining what clements affecting the wility of the sub-
ject church are superior or inferior to similar churches.?%?
- Each church may have its own necds, however. Ulimate
determination of thc amount of depreciation will rest on
the appraiser’s judgment, assuming that the appraiser has
made an adequate investigation of the factors that affect

the utility and enjoyment of a particular property and that-

he has attempted to gawge such factors of the subject
against what might be considered as the norm in properly
improved facilities of the same type. Use of a formula
solution should step where it purports to solve problems
that are essentially matters of knowledge, experience, and
judgment 1

The case of in Re Pole Grounds Area Project *™ which
involved the tzking of a stadium and its parking area,
iliustrates the problem of gauging depreciation. Value of
the stadium, which had been abandoned by its home team,
the Giants, was strongly disputed. The tenant, who under
agreement with the landiord would receive 85 percent of
the award for the improvement, placed its wvalue at
$3,930,000.00, whereas the landlord and the condemnor
gave it almost no wvalue. The cost approach was used
although the appellate division of the Supreme Court
stated that this method should not be used if a building,
though a specialty, would not be replaced. The appellate
division differed with the trial court dnd using deprectation
in excess of 90 percent, valued the improvements at
$100,000.00, plus $75,000.00 scrap value. The Court of
Appeals reversed, sustaining the original verdict of
$1,724,714.00 based on 70 percent depreciation.  Ap-
parcntly, no consideration was given to the capacity of
the property to carn income, upen which there was some
proof. Kahn argucs that the owner should have been
required to show a reasonable nced to replace the use;
otherwise, normal approaches should control.?** Kalten-
bach, who is critical of the action of the appellate division,
sugpgests that valuc to the tzker might be considercd in
this situation because the city for a time continued 1o use
the property as a ball park.=?

The cost approach has been much criticized. It is
mechanical from its inception. Reproduction costs of a
building may have no correlation whatever to value,
market or otherwise. If value is to be reached, it is by
appropriate allowances for deprcciation. The ultimate
basis of depreciation is the appraiser's opinion, which is
no better than his expericnee, knowledge, and judgment.
As a practical matter, failure 1o recognize depreciation is

wa Smith, Valvation of Modern Charch Properties, 34 Appraisat ).
{2) 201 (Apr. 1966).

wi Sre The Appraisers’ Diterima (Editoriol), 35 Apphagsarn ). -(3) 380
{July 1967); Guthrie, Value-fn-Use (Institutional Property), % Runt oF
Way (&) 56 (Dec, i968), for & mathematical calcolation of value-inuse.,

*a Supra note 45,

= Kahn, The Polo Grounds and Speciol Purpoze Properly Valvabion, 15
Ricur oF Way [5) 10 (Dct. 1968},

¢ ., KALTENBACY, Just CoMrChsation, 31 (July 1967).

to the owner's advantage. Some indefinitencss of deprecia-
tion might be avoided if the starting point were replacement
cost; i.e., starting with a building fuactionally equivalent
to the subject. Nevertheiuss, the cost approach is the only
method that can be uscd on some special purpose propertics
that do not have production of income as their purpose,
A possible alternative, as suggested later, is to more
extensively apply the doctrine of substitution; however,
neithcr owners nor condemnors may wish 0 commit
themselves to this allernative.

SUBSTITUTIOM

The only theory of valuation unique to special purpose
properties is- that of substitution, or the “substitute
facility doctrine.” The docirine’s origin is legal, from the
reported opinions, and not from appraisal theory. It has
risen in recognition of the need ifor a measure of com-
pensalion for public properties that must be replaced by
their owners. As indicated in United States v. Certain

‘Property in Borough of Manhatian:tos

[7) The “substitute facilities” doctrine is not an exception
carved out of the market value test; it is an alternative
rethod available in public condemnation proceedings.
United States v, City of New York, 168 F.2d 387, 190 (2
Cir. 1948); State of California v. United States, 355 F.2d
261, 266 (9 Cir. 1968). When circumstances warrant, it
is another arrow to the trier's bow when confronred by
the issue of just compensation.

Public facilities often have no market valve. Highways,
sewerage and water systems, and school facilities are prime
examples. A hypothetical market valuz can often be
found for public facilities; two examples are the market
value of land on which a public school is built or of land
comprising a public park. The argument raised in almost
every case js that the market valve approach can anpd
should be applied. Although the market value measure
might be applicable in some respects, it may be held
inadequate and the substitution doctrine applied. Justifica-
tion is usoally that the market value approach does not
provide the indemnity to the owner requircd of just com-
pensation.*®* In the Borough of Manhatian case® the
condemnor argued that the doctrine should be confined to
condemnations involving public roads, sewers, bridges, or
similar service facilitics because the value of the land and
the building involved (a public bath house) could be
ascertained by the market value methed., The court
nevertheless held that the substitution doctrine was appli-
cable.

In United States v. Board of Education of Couniy of
Mineral,*® the court said:

Under the circumstances shown by the evidence, it was

% Supra note 197,

* Mayor and City of Baltimore v, United Stares, 147 F.2g 186 (1945);
United Suates v, Cerluin Land in Borowgh of Brooklyh, sapro note 95;
Just Compransation anp tur Punnic CoOMPEMNEF, 75 Yae LJ, 1053:
1 Omcry % 42; OF Dolan, sepra wote 1. The owner received more umder
marker value {han substilution it People v, Cily of Los Angekes, sepra
nole 78, Subslisution is permilted in condemmaulion af parks by agreement
under Cacki. Hwoway Cooe § 1017, See also Stare of Culifornia v.
nited Stales, 395 F.2d 261 {1903},

=% Supra note 197,

M0 Supra node 56,



clearly proper for the jury to lake into consideration the
cost of acquiring property to take the place of property
acquired by the government, even if that property did have
market value, since severance damage to remainder could
not reasonably be smeasured in terms of market value.

Stated simply, the doctrine of substitution is that when
property of a public apency is taken, the compensation to
be paid is. the cost of providing a necessary substitute hav-
ing the same utility as the facility taken.?o7

One basis of the required “necessity”™ is that there be
a legal obligation or duty of the public agency to replace
the facility.® This obligation is cited as a justification for
departing from the usual measures of compensation. As
the oblipation of the public agency is a continuing one,
the distinction is drawn betwsen public and private con-
demnees, because the latter usually have no legatl obligation
to replace the facility taken. Stare v. Waco Independent
School District 2" states:

There is a fundamental distinction betwesn cbligation
resting ont the agency condemning public property, and that
of condemning private property. This distinction lies in the
obligation thereby imposed on the condemnce. For ex-
ample, a private party owes no duty to the public to con-
tinue its Gperation cither at its otiginal lecation or else-
where. It can move, it can stay, or it can liquidate as it
alone sees fit. Not so with a school system charged with a
legal obligation to the public. A schoo] system suffering
the loss of one of its schools by condemnation must replace
that school when the facifity is necessary to the education
of its chitdren as shown by the undisputed evidence in this
case, This is the legally imposed duty on the school dis-
trict, and it has no other choice.

The character of the necessity required may be that
of an absclute legal obligation to replace the [facility
taken, performznce of which might be compelled by a
member of the public being served by it. In United States
v. Wheeler Township,®° the court noled, “It is the duty of
the township to maintain its roads and that duty can be
enforced . . . .”

The duty to replace may not be confined to that which
can be legally enforced but may be based on factual
necessity. In United States v. Certain Land in Borough
of Brooklyn,t3t the court said:

But “necessity™ as seen in the usial case dealing with a con-
demned street or bridge, . . . looks (o the pragmatic needs
and possibilities, pot to technical minima.

This liberal point of view on the guestion of necessity is
expressed in United States v, Certain Property in Borough
of Manhattan #1* as fotlows:

-

‘Modern government requires that its administrators be
vested with the discretion to assess and reasscss changing

7 United States v, Board, of Edue. of Mineral County, supra note 55;
United States v. Certain Laod in Cilty of Red Bll, 192 F. Supp. 125
(i961}); Wichita v. Unified Schoo! Districi No. 259, suprd nole 95; State
v. Waco independent Schoel Dist,, supra note 95,

8 United States v. Certain Propeny in Borough of Manhattan, supra
note 197: United States v. Dvs Moines Counly, 148 F.3d 448, 160 A L.R.
953 (1945}, Public ownership alone, absent necessily is not enough;
United States v. Joncs Beach State Parkway Authority, 255 F.2d 129
{1958}, ' !

& Supra note 95,

w68 F.2d 977 {1933). Fee alro State of California v. United States,
léﬂ;‘?d 914 {1946); Stote of Washington v. United States, 214 F.2d 13
(1954). ,

1 Supra note 95, Ser zivo United States v. Los Angeles Counly, 163
F.2d 124 {1947). ‘

3 Sypra note 19).
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public nceds. If application of the “substitute facilities™
theory depended on finding a statufory requirement, innu-
merable nonlegal cbligations to service the community
would be ignored. Moreover, the “legal necessity™ tesl,
applicd woodenly, may provide a windfall if the condemned
facility, though legally compelled, no longer serves a ra-
tional community need. We hold, therefore, that if the
structure is reasonably necessary for the public welfars,
compensation is measured not in terms of “value” but by
the loss to the community occasioned by the condemna-
“tion,

The degree of necessity required has been described in
some cases as “‘reasonable” necessity under the circum-
stances.. In United Sraies v. Certain Land in the City of
Red Bluff,*13 the court said;

The ot is not operaled by defendant as a merc money mak-
irg proposition, but to fill a public need. I there existed
a public need at the time of the taking which made it rea-
sonably necessary that a parking lot of comparable facili-
ties be operated in the vicinity, then just compensation
should be an amount equal to 1he cost of the substitute Joi.

What is reasonably necessary under the circumstances
does not mean what the owner wants or what is desirable.?'4
The burden of showing that other facilities are inadequate
has been placed on the owner.® Reasonable cosis of
furnishing necessary substitute constitutes a question of
fm_?lﬁ

That the condemnee might be paid on the basis of a
necessary substitute and then might not conmstruct has
been subjected to criticism. Withholding the award until
the condemnee’s costs are fixed by actual replacement has
been sugpested.?*™ From the condempor's point of view, if
the substitute is not constructed, the owner appears to be
receiving a windfall. This attitude may be justified on the
basis that if there were no peeds under the substitute ap-
proach, the owner would receive nothing, From the con-
demnee’s point of view, if the function of substitution is
to determine just compensation—the value of what js lost
—how the condemnee spends the award has no bearing on
the value of that which is taken.

Where no substitule is necessary, compensation may be
nominzl or nonexistent.2® The usual situation encountered
is that in which an area, including internal roads serving
it, is taken, and the necessity for the roads,ceases as a
result of the taking. '

Strict application of the rule of substitution where the
property has market value can cut both ways. Although
the cosis of the lepal substitute may exceed the market
value of the property in some cases, in others, the market
valuc can exceed 1he cost of the substitute. Thus, a
situation can arisc in which a public owner may receive
less than a private owner in approximately the same situa-

 Suprg note W, See abse United States w, Certnin Property in

Borough of Manhatan, supru note 157,

%4 United States v, Alderson, §3 F. Supp. (1944); Uniled States v.
0866 of an Acre of Land, cic., 65 F. Supp. 827 (1946).

13 Linited States v, Alderson, id.

% Wichit v, Unificd School District Ne. 259, tupra note 95.

2% Dalan, supra note 7, 75 Yare L.J. 1053,

M8 Stale of Washington v, United States, supeg note 210; Upited Siales
v, Certain Land in City of Red Bluil, supra note 207; United States v.
City of New York, 168 F.2d 398, af'e 71 F. Supp. 255 (1548); United
States v. D.B66 of an Acre of Land, supra noic 214, See Anno to: Measure
of compensation io emincal domain (o be paid i slale o municipadity for
taking of a public highway, 160 AL.R. 955,
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tion. The latter would receive market value, but the
former would reccive only nominal compensation or
scrap value if there were no nocessity to replace its facility.
It has been sugpesied that the public condemnce should
receive at least market value, as it usually could cease to
use the proporty involved for its “necessary™ function and
dispose of it on the open market.?

United States v, Certain Land in Borough of Brooklyn 220
broke away from the strict substitution approach of “no
necessity—no pay.” At the first ¢rial, the basis of valua-
tion was market valuc, but the case was remanded for
trial op the issuc of necessity, which, if fouad, would have
resulted in application of the schstitute property doctrine.
If it were not applicable because of the lack of necessity,
market value would have been the measure. This rule was
applied alsc in Unrited States v. Cevriain Properiy in Borough
of Manhallan=*" mvo]vmg the taking of public bath
facilitics.

If property is publicly owned but nat being put to a
public use, the necessity requircment (and that of replacing
with a substitute of equivalent utility} s not satisfied.
Strict substitution would not require that the condemnee
be paid anything.*** In such a situation, the market value
approach has been applied and substitution doctrine re-
jected, ™3

Can unimproved land, in view of the requirement of
pecessity and the occasionally argued reguirement that
there be no market value, be subject to the doctrine of
substitution? TIn United Siotes v, 51.8 Acres of Land
involving the taking of vacant land that was being held
for park and parkway usc, the court refused to apply the
substitute doctrine, holding that it was applicable only to
kighways and utilities, and then proceeded to apply the
mnarket value approach. In United States v. Ceriain Land
in Borough of Brookiyn,™ where vacant property being
held for a playground was being acquired, the court re-
manded the matter ordering a retrial as to the applicability
of the doctrine of substitution to the property.

The substitute facility for which the condemnor is re-
quired 1o pay must be of the “same or equal utility.” =20
In United Swates v. Certain Property in Borough of Man-
hattan, ™7 the court held: “Exact duplication is not es.
sentialy the substitute need only be functionally equivalent,
The equivalence required is onc of utility.” The utility re-
quired may resull in costs in excess of or less than the
reproduction costs or depreciated walue of the facilities
taken.

2w 75 YaLe L), 10653,

=0 Supra nowe 95,

B Supra note 197.

&2 Lee Mayor and City Council of Baltimore w. Usited Stules, supra
note M4, where streets and alieys had never been laid our; State of
Calilorria ¥, United States, supra note 20

2 Segte of California v, United States, supre note 204; Uniled S1akes
v. Jones Heach Parkway, 255 24 319 {1958}, Uniled States v, Stale
of South Dakota Game, Fish, and Parks Dept., 329 1520 465 (19640,
Board of Fducation v, Konawha and MR, Co., 44 W. V1, 71, 29 5.E
503 (1897},

181 F. Supp. 631 (ID67); see Catte. HiGirway Cob § 103.7, aliow-
ing use of subsiitution on public parks by arrevnent,

= Supra nole 95: ser Coniral Schoot Dist. Wo. 1 v, State, 28 App. *

Div. 24 1062, 284 N.Y.5.2d 171 (1967),
= City of Fort Wonth v, United States, 158 F.2d 217 (1951); Stae
¥. Waca {madependent School District, supra note 95, .
T Supra note 197,

In Town of Clarksville, Va. v. United States®™ the
sewer facilitics taken operated by pravity flow. The sub-
stitute reqoired lift stations and a treatment plant, and the
condemnor was required o pay for such a system. The
court noted that the question was “more that of utility
than dollars and cents™ and that the substilute must be
that which the town was legally required to construct,
even though the substitute was more efficicnt than the
system condemned.  Alse, in United States v, Wheeler
Township,*** the government was required 1o pay for the
costs of a road meeting standards that the counly was
lepally compclled to maintain, although the roads con-
demned were in poor condition,

In the partial taking situation in which the special pur-
pose to which the properly was being devoted was destroyed
by the taking, the cost of the substitute may be reduced
by salvage value of huildings and the market value of the
land. In State Department of Highways v. Owachita
Parish School Board, ™ use as a school was completely
destroyed, and the court poted that consideration still must
be given to the residual valuc of the remainder for purposes
other than a school. Also, in Hoard of Education v.
Kanawha M.R. Co.** the court noted that the remainder
may have greater market value for other purposes than
value for school vses.

Where substitution is proper, resort cannot be made to
the measure of compensation by use of reproduction
costs.®*> “Cost of cure” in the conventional sense also has
been rejected.*** The exclusionary rules are legal, and a
factual consideration of costs to cure might lead 1o better
solutions in some cases. Practically speaking, substitution
is 2 form of cost of cure.

It has been argued that the costs of a substitute should be
reduced by the accrued depreciation that the facility taken
hag suffered, This approach has been rejected on the
grounds that the utility of the thing taken must be replaced.
For example, in the Wichita case,® it was held that de-
preciation and obsolescence should be ignored in calculat-
ing the cost of the substitute. In Srate Department of High-
ways v. Owachita Parish Schoo! Board s however, the
couft indicaled that a substantial reduetion should be made
because of the age and location of the building. Again, in
United States v. Certain Properly in Borough of Man-

hattan,#55 the court stated: ,
Maoreover, equitable principles undergirding just compen-
sation require that the substilution cost be discounted by
reason of the benefiy which accrues 1o the condemnee when
a new building replaces one with expired useful years. With
deference {o several contrary holdings, we believe Lhe
amount should be calculated and an appropriate deduction
made.

=198 FoRE 23 (1952).

% Supra note 210, see United States v, State of Arkansas, 164 F.2d
943 (1947), where condemnor required to pay for temporary substitute in
form of ferry.

v Supra nole 197,

=0 Sapra ole 22N

= Jefferson County v. Tennessee Valley Authority, 146 Fad 564 (1%45),
where substitute roads provided by condemnor; United States v, Des
Muoines, supru note 208,

=4 Uindted Stawes v, (F 866 of an Acre of Land, supra note 214,

=v Wichita v, Unilicd Schaool Dist. Mo, 259, supra ndie 95 ser United
States v. Wheeler Fownship, sipra note 210,

== Supra note 197,

28 Supra noke 197,

"



In Masketer v. Cleveland Board of Educaiion,®™7 in-
volving school buildings 71 and &3 years old and 2
gymnasivm 28 years old, the court held it error o instruct
on substitution and siated that replacement cost less de-
preciation was a2 more relizble method.

As previously indicated, courts, in justifying the use
of the substitution approach, distinguish public facilitics
from private facilities hecause of the public obligation to
repiace. - Does this mcan that the substitation doctrine
is not applicable where there are 1akings of privately owned
special purpose properties? ** One argument presented
against this treatment ts that the owner js giving up bis
propetty agaifst his will and should not be compelled o
mitigate his damages by acceptance of the subsiitute prof-
fered by the condemmor,®™ A second reason is that the
possibilily of the private owner's securing the substitate js
uncertain, Nichols *** says:

The prospect of restoring the property to its original con-
dition must, however, be reasonably certain; the owner is
not bound to enler upon a doubtful or speculative under-
taking for the reclamation of his property.

Also, in the private situation, the courts have indicated
that in a “cost to cure” situation, restoration must be
possible within the limits of the remaining property. Again
in Nichols: 21!

So, also, the restoration must be possible without going out-

side the remaining portion of the iract in controversy. The

owner's right to compensation cannot be made to depend

upon the gquesiion whether adjacent land could be easily
bought.

This distinction recently was recognized in St Patrick’s
Church, Whitney Point v, Srate,** in which the condemner
attempted 1o arrive at the value of the vacant land taken
by showinpg the price of a piece of property recemly
purchesed by the church and deducting therefrom the
claimed value of a house on this new property. This case
is to be contrasted with Central Schoo! Disirict No. T v.
Stare,*? where the value of a taking from vacant land held
for school uses was arrived at by making adjustments in
the price paid for a substimnte site.

It has been argued that the use of the subsiitute approach
might work material hardship on the property owner. He
might be compelled to accept a substitute that was not
desirable to him.*** If substilution is considered as a mea-
sure of compensation, however, the owner may be better
off accepting this measure rather than recciving a strict
application of the market value measure that would not
compensate for special values that the owner may have in
his land.

37 17 Ohio S1, 2d 15, 244 N.E .24 744 {1969).

= Casey involving private propery that refused to apply substitution
inctude Albany Country Club v. Swuate, suepra note 48; Jefirey v, Osborne,
supra note 50. Sce olie vzdier case, Jetlery v. Chicago and M. Elec. R.
Co., 138 Wis, 1, 119 N.W. 879 {1909); St Apnes Cemetery v, Stne, supra
note M State v. Lincoln Memaey Gacdens, 1nc., supry note 1200

w State Highway Dept. v. Thomas, 115 Ga, App, 372, 154 S.E.2J 312
{19673, held that cost of sehstituie tees not relevint s Tandlady could
not be compelled to bease other propocly aginsg her will; St Matrick’s
Church, Whitney Poind v. State, 30 App. Die. I 473, 194 N Y. 5.24 275
{1968 15 Yare L), [053, Dolan, siepra note 7, : '

Bo 4 Ncnows § 14.22,

Hed Nochoes § 14,2972,

2 Supra now 239,

1 Supra nate 225, ,

M Supra pote 239 KaLTenmacy, Just CoMpeNsaTioN 13 [lan. 1969,
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The idea of compensation arrived at by ¢ coasideration
of the cosl of a substitutc property has been applied in a
number of cases where private property is being acquired. s
It may be done unijer the guise of the markel data ap-
proach, the count considering the cost, as cvidenced by
sales of similar propertics, of a substitule site, or the costs
of curing deficiencics in improvements caused by the
1aking.

In St Louis v. $1. Logis IN. & 8. Ry. Co.*** a lead
company was attempiing to claim substantial damages to
its property caused by the taking of one of its corroding
yards, and there was proof of lands contiguous to the
owner's property for sale and available for use with the
remaining property. The case discussed compensation in
terms of expendiures to preserve the use of the remainder,
concluding that such compensation should be limited to
cases where only part of a tract devoted 10 a special use
is appropriated, end stated:

For, we repeat, in no case can the owner, for the conveni-
ence of the condemnor, be required to swap lands, or to go
into the market and buy other lands in licu of those taken.
But in & case where the taking of a part of a tract which is
devated to a special use results in large depreciation in
value for that special use, the measure of that depreciation
ought to be the sum required to be expended in order to
rehabilitate the property for such use, or replace the plant
in staty guo ante capiendum; provided, of course, that re-
habilitation in such manner be practicable.

The case then approaches the costs of a substitute in 1erms
of prices of adjacent properties:

In cases where no available property is owned by him
whose land is taken, the price at which other lands adjzacent,
equally as valuable intrinsically, as convenient, as economi-
cal in use, and as accessible, and which can be bought, may
be shown as measuring the amount of depreciation o which
the lands damaged but not physicaily taken, have been sub-
jected,

In Stare v. Dunclick, Inc.," the copdemnor was attempt-
ing to establish availability of adjacent lands owned by it,
and the court, in finding its offer in this respect inadequate,
stated:

[1] The consideration 1o be paid, or conditions under which
the conveyance lendered could or would be made to appei-
lants, the cost of improving the claimed available land 10
make it adaptable to appellants’ use, the cost of readjust-
ment lo appellants” plant to make practical use of the new
location, or what sum would necessarily be required 10 be
expended in order to rehabilitate the propenty for such use
and replace the plant in stalus quo anie capiendum were

i Edgromb Steel of New England v, State, supra note 123; First

MNational Stores v. Town Plan ond Zoning Comm'n, supra nowe 17 Green
Acres Memorial Purk v, Mississippi State Highway Commission, 246
Miss. B55, 153 Sol2d 286 (1963), where the cemetery had stalutory
authority o condern; see Wichita v. Unified Schouol Bist, No, 259, supra
nole 95

In the private sector as well as (he public sector, the rule of subsii-
tulion has been applicd where evidence of market value was missing.

See Mo, Coni Asw. AL 33A, § 5(d), staling that waleation of churches
shall be the reasonable vost of sebstantiolly similar structure at anaother
location provided by the subject church plos dumsges for laod taken.
This differs from true substitution, which would reguire compensalion [or
thg land in terms of he cost of the view siie. Re Hramiford Godf und
Country Club v. Lake Eric snd NJW, Co,, svpea note 119; 8t Lowis
v. Paromount Shoe M, Co., supra oote 50; Wiess v. Commonweiahh of
Sewcrape, 132 Ky. 552, 153 S.W. 947 (1913}

#4072 Mo, 80, 197 5%, 107 {1943},

¥ Supra note 30,



22

not shown. If respondent desires to prove facts for the
purpose of miligating or minimizing the damages sustained
to the remainder, proof of availability of other land adja-
cent 1o appellants’ plant, standing alone with nothing more,
is insufficient for such purpose. If other available Jand can
be acquired and proof is submitted proving that the ac-
quiring of such land and the adjustment of appellants® plant
as above outlined would minimize the damages, such evi-
dence should be received to 50 minimize or lessen the dam-
ages sustained. '

A similar rule has been applied to grazing lands in
Utah:3#

« . . Where severance damage is sought to » remaining
tract on the theory that the taking has depreciated the
fair market value of that tract there must be proof that no
comparable {and is available in the area of the condemned
land.

The above cases invelving private properties use the
words “substitute”™ and “substitution.” None of them
reaches the stage of a complete application, involving both
land and improvements, of the strict substitute property
doctrine as applied in public property cases. St Louis
arxl Dunclick did involve the use of abutting lands as
substitutes, Most other cases, when talking of substitute
Jands, probably mcan the market value of such substitute
usually pauged by the market value of the land taken. As
to improvements, the equivalent utility and necessity re-
quirements found in public property cases have not been
discussed in cases involving private owners, When speak-
ing of the cost of providing a necessary substitute for
improvements and land taken, the usval private property
situation is applying “cost 10 cure.” ** An inquiry in
costs of a substitule that will provide equivalent wutility,
recognizing depreciation, might bé more fruitiut than the
cost approach in arriving at jusl compensation to be paid
to the private owner of a special purpose property.

In some cases, the original condemnor actually has
secured the required substitute property with the agree-
ment of the condemnee. Whether such a sccondary taking
is proper has been the subject of several cases.**® Whether
the original condemnee, if a private owner, could be com-
pelled 1o take this substitute in leu of money is question-
able 25t

To summarize, substitution or the substitute properiy
doctrine is a device used 1o enable public condemnees to
be made whole, in that it gives them sufficient funds to
build a necessary substitule for the fzcility taken. In terms
of market valee, this procedure may mean a loss 1o the
condemnee if a substitute is not necessary., In such a
situation, a privaie condemnee may reccive more favorable
treatment than does a similarly situated public condemnee.
The Brookiyn atd Manhattan cases have taken the position
that the public owner should receive costs of the sub-
stiiute or market value, whichever is higher. These cases

1 Provo Water User's Ass'n v, Carlson, 103 Ulah 83, 133 P24 797
{1941); Southern FPacific Co, v. Arthur, 10 Thah 2d Jow, 352 P.2d 693
{1960); Swate v. Coopcrative Sccurity Corp. of Chuech, Utah, 247 P24
269 (1952).

o First MNalionat Swores v. Town Plan and Zoning Comm'n, supra
note 122, -

=n Wiliams, Substitute Condemmation, 54 Car, L. Rev, 1697 (1965);
2 NicHots § 1.226. - '

=Y Nicwon s § 8.2; see Stare v, Dunclick, Inc., supra note 50; Jeffery v,
Chicago and M. Elec, R. Co,, supre Rote 238,

and others have also recognized depreciation in arriving

at the costs of the substitute. The word “substitution™
has been applied to private properties, but there is insistence
that the availability and price of the substitute be certain.
True substitution in terms of the cost of a facility, includ-
ing improvements, that has cquivalent utility to that taken
has not been used in a private property case. A considera-
tion of the costs of equivalent utility in a taking of private
properly might be more likely to result in equivalent value
than in applying market value.

THE INCOME APPROACH

- Distinction is drawn between income from a business con-

ducted on the subject property and income from the
property itself {rental}.*** Generally, evidence of income
from a business conducted on the premises is not admissi-
ble.*»* However, evidence of reasenable rental from the
property, as distinguished from the business, and indica-
tions of value arrived at by the use of the income approach
using such reatal often are admissible.*** In some jurisdic-
tions, such evidence is allowed in any case.*® In others,
a foundation indicating that sales evidence is not available
or that the property is special purpose must be laid before
such proof is allowed.-

The income approach to valuation usually consists of
arriving at an independent value of the land involved and
adding to it the value of improvements arrived at by pro-

‘cess of capitalization, i.e., converting reasonable or actual

income at a reasonable rate of return {capitalization rate)
into an indication of value. Land and improvements may
be capitalized together in a single process.?s¢

In some jurisdiclions and sitwations, the income from
the business conducted on the property and values arrived
at by using such income may be admissible. This is another
area in which the courts have, of necessity, been more
liberal in the allowance of proof when dealing with special
purpose properties.®*? Nichols **® indicates: “Where prop-
erly is so unique as to make unavailable any comparabie
sales data evidence of income has been accepted as a
measure of value.”

=< Bergeman v, Staie Reads Commission, supra nare 154; ). V1. STAT.
Ann, 19, 4 Z31(a}, atiowing comp ion for besi o55e8.

=35 MNwnors §19.3; 1 Oncoe § 162; 85 ALR. 456; see Shelby County
R--1V Schoot District v. Herman (Mo.,) 395 5.W.2d &09 (1965, where
the court zaid:

Evidence detived from a commercial business upon land tdf%en for
public use Is ordinarily inadmissible as a basis upon which W oscer-
tain markel vaiue in a condemnation proceeding betause it i too
speculitlive, remote, and unceriain,

See Cacty, Evibence Cope § 819, Pa. STat. ANN. 26, § 1W105.

=21 ALRJID 724; 4 NicsoLs § 123122, says capitalization of renial
of the subject “lorms one of the best wests of valoe™; T OncoL § 142; see
CaL. Evinkxce CODE 8§ 817, B18; Nev, REV. STAT. 3M0.110{e}; Pa. STAT.
ANN, 26, § 1-705, 5.C. Coog, 25-120(5) (1962},

2523 AL.R.2d 724, T24.

=& ApPRAISAL OF REAL ESTATE, supra note 18,

=3 fy e Ziegler's Petition, supra note 14, indicatag . . . the determi-
pation of valee in condernnation procesdiogs i$ Mot & mader of formula
or artificial rules but of sound discretion bused vpon a consideration of
all the relevant facts 2 particular caxe.™ State v, Suflicld and Thompson
Bridge Co,, 2 Conn. 46, 74 A, TI5 (i90%), See Siate Department of
Mighways v, Rabb (Okla.d, 454 P20 113 (1969), indicating sdmission of
evidence of income was within the sourdd discretion of the court as bear-
ing on fair market value bul not o esleblish lost profits {drive-in movie),
St. Lonis v. Union Quarry ind Consiruction Co. (Mo.), 34 5.W2d 306
{196&). Sec ukility coses annedated in 68 AL R2d 193,

g4 Niciors § 123121,




Authotities are divided on whether income is a criterion
‘of value or evidence of valuc** Aithough income, or the
income approach, is admissible, it should not be treated
a5 the sole factor, but merely as evidence in fixing the
value of the property.®™ [n Mass v. New Haven Develop-
meni Company,”st in respomse to an argument that the
income approach was the enly approach, the court said:

No ons method is controliing, and consideration is required
to be given ali factors which may legitimately affect the
determination of value.

Also, in Record v. Vermont Highway Board in dis-
cussing the income approach:

MNo hard and fast rule may be laid down applicable to
every case as to what elements properly eater ialo con-
sideration In determining the market value of propenty in
every case,

Evidence of income from the property or a business
conducted thereon may be admissible on the issue of .uses
to which the property is adaptable.®®® Courts frequently
have recognized that the “productivity” of the property is
a factor that would be considered by a willing buyer and
that, therefore, the income is a proper factor to be con-
sidered by the jury. Ia State Roads Commission v. Novo-
sel,*% the court said:

BRusiness profits, it is well recognized, are no sure test of
land value for they depend not only on location bt on
ather factors; the same location may be fruitful of profit 10
one and pot 50 to ancther. This does not mean, however,
that in determining the value of the [zand no consideration
is to be given to its productive capacity which, in such cir-
cumstasices as are present in this cgse, has an important
bearing on value. 4 Nichols on Eminent Domain 3rd Ed,,
§12.312 [I): 5 Nichols, § 193 {1] and [4]; 1 Orgel on
Valuation under Eminent Domain 2nd Ed., § 164,

As a practical matter, & prospective purchaser would hardly
fail 10 consider whether or not the business conducted on
the premises had proved profitable, for this would be a
measure of the desicability of the location, if not to him
then to other purchasers. The precise weight to be ac-
corded 1o this factor is a matter of judgment on which ex-
perts may differ, and of this the jury is the final judge. . . .

Also, in Sanitary Dist. of Chicago v. Pinsburgh, Fi. W,
and C. Ry, Co.*" the court stated:

One of the important considerations in ascertaining the
vaiue of property which has no market value is its produc-
tiveness and capabilities for yiclding profits to the owner.
The court admitted evidence of the extent of the business
done at the ferminal station, and witnesses for the defendd-
ant based their estimates of the vaiue of the whole. prop-
erty, the part taken and the damage to the residue, upog the
business handled at the slation and the profits of such
business, It is insisted that the court erred in-admitting
such evidence, which enabled the witnesses for Lhe defend-
ants to arsive at an intelligent estimate of Lhe value of the

M 5 MicHows § 19.1; 165 A.L.R, #62.

™ Letanon and NMNashville Tumpike Co. v, Creveling, supra note 42;
Stantey Works v. New Britain Redevelapment Co, (Conn.), 230 A2d 9
{1957); United States v. Certain Interests in Property, #ic., supra nate
138, :
% Supea note 129, See alse In e James Madison Houses, sipra note

A4,
w2 W 230, 159 A.d 475 (1959}, construing Vi, STar. Anw, § 321
wa Nicaous § $9.3M1).

|
1T Me, 552, 102 AL2d 563 (1954).
=5 Swpra nole 96,
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property. We think there was no ermor in admitiing the
evidence, Although the profits of a business do not deter-
ming the value of tand, it is proper 1o show, in arriving at
the market value, that it is valvable for certain purposes
and productive to the owner.

Such inquiry bears on the value of the land, not the busi-
ness, e

The approach also has been followed in cases whers the
nature of the business is such that the income is produced
essentially by the land, such as income from a parking
tot, 287

Also similar are the cases where a portion of the prop-
erty held for future expansion is taken. Here the courts
have permitted an inquiry into the business as bearing on
the effect on the value of the remaining property.2s®

Coursts often recognize enhancement of land value by
business conducted on the properiy as justifying inquiry
into the income produced on the property. For example,
in King v. Minneapolis Union Railway Co.2% the court
noted that a business had been conducted on the property
for a long time and had increased its value. Cases have
permitted this approach, allowing references to productivity
of the business but not o specific items of profit, loss, and
expense.®® Logically, how much the property is enhanced
by the business wounld depend on how much business i
done and how much the profit is. The real bar 1o this
inquiry probably is reluctance of the trial court to embark
upon collateral inquiries that might unduly prolong the
trial, have no relation to value, or simply confuse the jury,

A justification often given for the exclusion of evidence
of business income is that it results in a valuation of the
business where the business is not being taken** Where
the courts recopnize that the condemnor is taking the
business, inquiry into its income and expenses is proper,
This necessity i5 generally recognized in utility cases where
the condemnor continues the business being acguired.®™
Receiving the benefits, there is no reason why the condem-
nor should not pay. “Going concern value” and values of
other intangibles are allowed.?* Ofien, however, an
owner's business is destroyed by the condemnation and he
is left with no possibility of restoring it. In refusing to
pay, the court may say that the condemnor has not
“acquired” the business.*™ This proposition is contrary
to the position generally taken that the measure, of compen-
sation is the owner's loss, not the condemnor’s gain?'s
Another justification given is that business is not property
in the constitutional sense, which is concerned with the real

#M 8¢, Apnes Cemetery v. Siate, supre note 79; St Louis v. Paramount
Shoc Mfg. Co., supra note 30, Kan. STat, ANN. 26-513 (4), allows a
consideration of “'productivity’”; such sppears improper under Cal. Evi-
oeENCE Coor § 822 (e},

=7 Eisenring v. Kansas Tumpike Avthority, supra note 80; Private Prop-
erty for Municipal Courta Focility v. Kondes, Mo, 431 5.W.2d 124 (1968);
§1. Louis v, Union Quarry and Consywecidon Ca,, supra note 257, Trenton
¥. Lenzner, 16 ML 465, 109 A2d 409 (1954); see cemctery cases, “The
Income Approach™ in Chapter Five,

M Broducer™s Wood Freserving Co. v, Commissioper of Sewecrage,
siprd note 50, 3 Lows v, Paramount Shoc Mig. Co., supra note %0,
Wiess v. Commissioners of Sewerape, supra note 245, Edgcombd Steel of
Mew Enptand w. Stute, topra nole 123

w32 Minn. 224, 20 NLW. 135 (1884).

= 1-ORGEL § 164,

=i Chicago v. Forwell, rupra note 47; § Micwors § 19.3[1].

w3 68 AL, R.2i W2,

3 [d. Lee Mien, Ry, Stat. 10650 and 16703,

¢ Ranner Milling Co. v. State, supre nole 13,

w4 See suprg note 12,



property.2™®  As a result, the owner fails to receive an
equivalent valuc for his properiy. Recent lepistation, to
some extent in the arcas of moving costs and to a icsser
exicat in costs of rchabilitation, has given some relief to
thc owner.***

In recent cases, there has been some recognition that
owners should be compensated for business losses, One
arca in which this course has been pursued is that where
the business is essentially the property, In City of St
Louis v. Union Quarry and Construction Co.,*™ the prop-
erty was an abandoned quarry that was being used as a
garbage dump, and the count allowed evidence of net
income derived from this usc, stating:

[E3] The general rule, however, must be given an exception
£x necessitate in (his case, where the business is inextricably
related 10 and connecled with the land where it is located,
sa that an appropriation of the land means an appropriation
of the business; where the evidence of net profits apparently
is clkar, certain and easily calculable, based upon complate
records; where past income figures are relatively stable, av-
erage and representative, and fulure projections are based
upon reasonable probability of permanence or persistence
in the foture, so that conjecture i minimized as far as pos-
sible, and where the body fixing the damages would be “at
a loss to make an intelligent valuation without primary
reference to the earning power of the business.” Orgel,
supra, § 162, p. 655.

Another example is Private Property for Municipal
Courts Facility v, Kordes®* where a parking lot was
acquired and the court allowed capitalization of the lot
income, noting that the owner's business was being appro-
priated.

In Kimbeall Leundry Co. . United States,®™® the laundry
plant was condemned for a temporary period, the issue
being compensation for trade routes lost 10 the owner as a
result of the taking. Although recognizing such loss to
be of an intangible, the court conciuded that the routes
had been taken and must be paid for, noting that the taking
was from year to year and that the laundry could not
relocate without the prospect of ending up with two
launkdry plants.

Other jurisdictions have not confined such holdings to
the temporary taking situation. In the case of In re
Ziegler's Petition,®* loss occasioned by interruption of
business was allowed, the court noting that whatever
damage it suffered must be compensated and stating: “To
recover damages from business interruptions, the proof
must not be speculative and must posscss a reasonable
degree of certainty.” *

In Bowers v. Fulton Couniy > involving a smalt office
building occupicd by a bookkeeping and tax service and

% fee Kimball Laundry Co. v. Unlted Siales, swpra note 13; United
States v, Peny Molor Co., supra note 8,

AN LS. COA. 3501 ef sy, and supplementing lepislation by the vagi-
ous stares; see VT Stat. ANN, 19, §221(2), allowing busingss iosses
generally.

™ Swpra note 257,

= Supra nate 267,

™ Supra note 13.

™ Supra note 14, Accord on cortainty:  Sheiby Counly R-1V School
District v. Horman, sepra nole 253; this case also makes the questionable
hokding thal wse of the income approach is not valid in 2 parial Bking.

P Supra note H0. Aecond: Housing Authority of Suvainra v. Savanna
[ron Wiwks, Inc., supra note 10K, Turning on patticutar Florida sqstute
was Staie Road Deéparunent v, Bramietl, supra nofe 104,

an insurance office, evidence was submitted that there was
no comparable property in the same_arca; and the court
allowed proof of loss of business upon moving to a new
location as well as moving costs. A more ¢xtensive con-
sideration of business income woudd result from the appii-
cation of VT, StaT. ANN. 19, §22I(2), which allows
compensation for business losses.**?

Distinctions arc drawn between past income and hypo-
thetical future income, the latter generzlly being rejected, ™
In Gruceland Park Cemeiery Co. v. City of Omaha®™™ a
cemetery case, the capitalization of anticipated profits was
held improper. The court noted that current profits sct a
dependable foundation, whereas anticipated profits did not.

Consideration has been given to capitalization rates used
in valuing various special purpose properties. The question
is one of lact,”™* although appellate courts, presumably
dependent on local practices, have reversed or medified
capitalization rights used by lower courts.**> In United
States v. Leavell and Ponder, Inc.,** a Wherry housing
case, the court rejected a capitalization rate of 4% percent
(arrived at by using an FHA rate, plus %% percent for
mortgage insurance} as “ridiculouns,” indicating that a
prudent investor would not invest his equity in FHA-
controlled low-morigage rental housing with all its inci-
dental hazards. The court allowed use of a capitalization
rate arrived at by considering large apartment buildings,
stating ‘that capitalization comprehended the use of rates
realized on comparable investrments.

When dealing with special purpose properties that pro-
duce income, some inquiry into income may be jegitimate,
Asstming that the business being conducted was losing
maney and proof were confined to the cost approach, a high
value might be indicated.*™® Depreciation could not be
properly determined absent an inquiry into the capacity
of a property 1o earn money. As a practical matter, the
inquiry in the market is “what will the property earn?”
The extent of allowable collateral inguiry, however, must
be subject to the control of the trial court. Proof of income
could result in prolonged and fruitiess inquiry at trial,
There must be some recognizable correlation of the amount
of business done to the value of the property. The business
may be too complex to permit this; an exampic would
be the partial taking of a Genceral Moiors assembly plant,
Some restriction in proof obviously is necessary, The pro-
ponent should be obligated to establish Lhat his proffered
proof is relevant to the issue of value.

43 Jnctuded among cases constrwing this sectlon are Record v. Swmge
Highway Board, sepra note 262: Fiske v, State Highway Board, 124 Vi
87, 197 A.2d MO (1961): Pennsylvania v. Stawe Highway Board, 127 Vi
290, 17¢ A2d £10 {19611 and Smith v. Stale Highway Board, 115 Wi,
54, 209 A2d 495 (1965).

=5 NicwoLs § 19.3[6]. 1 Omces. §5 161, 186,

o Cupre note 95, Giving 45 a reason jor escluding the income approach
in valuing cemcreries because it invplves a consideration of future profily
are Green Acres Park v. Mississipni Statre Highway Commission, Supra
nole 245, and Duawn Memorial Park v, DeKalb County, 111 Ga. App. 429,
142 S.E2¢ 72 (1965).

5t Apnes Cemielery v, State, stpra note 79,

1 See Dincese of Huffaio v Stale, supra noie 63 United States v,
Leavel and Ponder, 1ne., fafre note 248,

= 286 F.2d 348 (1961},

o See afso Likins-Fosiee Monterey Corp, v, United States, ixpra note
1484; United Staws v, Whitehurst, 337 F2d 768 (1954), In the Likinse
Fuoster case aind Winston v, United Stales, supre nole 12, capitalization
rate arcived 2t by consiclering sales of olhey Wherry projects was wtilized;
see United States v. Certain Ioleresis in Properly, 239 F, Supp. E22
(1965).




COMPETENCY OF WITNESSES

Rules concerning competency of witnesses in special pur-
pose properiies are the same as in other cases. No review
of all cases relating to the issuc of competency is made
hercin. Attention is directed to the exlensive annotation
bepinning on page 7 of 159 ALL.R. A scction entitled
“Special-Use Property”™ begins on page 64 of this annota-
tion“-‘an .

Objections to competency of expert witnesses in special
purpose cases usually take onc of lwo forms: ‘the con-
demnor objects to the competency of a “lay™ witness testi-
fying to value of the subject property for the particular
use being made of it; or the owner objects to the use of
conventional real estate cxperts to value his special purpose
property.® In either casc, a proper foundation showing
the withess's knowledge of the property and of values must
be aid. The question of competency is for the trial judge.*™

First Baptist Church of Maxwell v. State Depr. of
Roads *** recognized this rule and stated that mere famili-
arity with the physical structure and location of the church
involved was not enough, A funeral director was not per-
mitted to give an opinion where he had no experience with
and knew nothing about the prices paid for land developed
as a cemetery.®™ The city’s witness in Chicago v. Gearge
F. Harding Collection was held 10 lack the required famili-
arity with the property and knowledge of the property-—
the witness “must bave some credentials in a case such as
!his"” 295

Coanverscly, the witness does not have to be an “expert”
in the business involved. In Westmoreland Chemical and
Color Co. v. Public Service Commission,*® {estimony was
not confined to those with a knowledge of the manufactur-

25

ing business, the court poting that market value was not
a question of science or skill upon which cxperts alone
may give an opinion, but that a witness who had personal
knowledge of the value of the property, its location, build-
ings, uscs, impairment, and sales of other lands in the
vicinity was competent to testify. Also, in Eisearing v.
Kunsas Turnpike Authority,™ the court noted: “In the
absence of market value, because the special type of
property is not commonly bought and sold, resort may be
had to the testimony of more specialized experis.” And
that value for a special use could be shown by those
famitiar with such use, although they were not familiar
with values in general.

That one claims to be an owner does not result in a
relaxation of the rules with respect to knowledge, A vice
prosident was not permitted to testify as an owner as {0
damages in Puget Sound Power and Light Co. v. PU.D.
No. 1. Former members of the church involved in
First Baptist Church of Maxwell v. State Dept. of Roads **®
were not permitted 10 testify,

An example of the situation where the condemnor is
objecting to the owner’s “lay™ witnesses is found in [daho-
Western Ry. Co. v. Columbia Conference, Eic.*® After
referring to the fact that such witnesses had been cross-
examined and the jury was competent io detcrmine the
weight given their testimony, the court stated:

Evidence of value and damages in such cases as this should

not be limiled or confined to so-called experl wilnesses;

indesd, it could not be, for the reason that it would be
practically impossible to tell just what would constitute an
expert in such matiers. A wilness must necessarily claim to
know something about the value of such property before be

can fix any value, and the extent and value of that knowl-
edge will be fully disclosed on cross-examination,

CHAPTER FIVE

CEMETERIES

Vacant cemetery property is valved in one of two ways
in condcmnation cases: by the income approach, based on
income from sales of cemclery. tracts, less expenscs, and
discounted because such income will be received over a
period of many years; or by the sales approach, based on
salcs of comparable (usually not cemetery) lands, ™™

2 See alse 37 Boston LLL, Rev. 495, 502,

Bt o Newton Girl Scout Council v, Massachusetts Turnpike Authorivy,
supra noie 52, for objeciions both ways,

=2 Dawn Memostal Park v. DeRKalk County, supra note 285,

=0 398 Neb. B3, 135 NOW. I 7156 (1965,

™ Srate Highwuay Depr. v. Baxter, 111 Ga, App. 230, 141 S.E2d 2%
{1965, .

na Supra note 6.

293 Pa, 3G, 141 Anl 84T [1928),

=T Supra note 80,

2% Sueorn slate 189,

e Supra note 293,

Authority is split on whether or not market valuc is the
measure. In Diocese of Buffale v. Srate the court
stated:

It must, however, be recognized that market value is al-
ways based on hypothetical conditions., Hence it is never

0 Supra note T1

1 apnol: Measure of damages for condemnation of lands of 2 ceme-
tery. 62 A.L.R2J 1175, There is substantial lierature on cemelety ap-
praisals, most of which is directed fo application of the income approach
methewd:  Finkel, Appraising a Cemelery, Arrtarsac J. Vol 19, No. 3,
p. 341 (July 1951); Vol. 21, No. 4, p. 472 {QOct. 1951); Yol 2, Ne. 1,
p. 642 (Jun. 19525, Finkel, Condemnation Appraisal of a Cemetery, 23
Arprarsat X (3) 379 rluly 195%). These anticles have heen reprimded.
Finkel, Appraisal of Cemeterivs, Eneyaorima OF REAL USTATE APFRAIS-
inNG ch. 27, p. 371 {Prentice-Hall 1959,

arrard, Appradid of Cemeieries, Mausoleums, and Creémeatories, 3 Ar-
PRAISAL aARD VaLbsaalzon Manual 159 [American Socicly of Appraisers

’



necessary to show Lhat there was, in fact, a_person able or
willing to buy. So while market value s still the measure,
in the case of property held or improved io such a manner
as to render it virtually unmarketable, means other than
the usual methods of ascertaining value must, from the
necessity of the case, be resorted to. W is, therefore, proper
in such cases 1o deduce market value from the intrinsic
value of the property, and its value (o its owners for their

special purposes,

However, in Graceland Park Cewmetery Association v.
City of Omaha ™ market value was rejected, the court
saying:

There are types of property that zre ot bought and sold
on an open market and consequently do not have a rea-
sonable markel value within the rule that the fair market
valwe is the price which property will bring when offered
by a willing seller to a willing buyer, neither being obli-
gated to buy or sell. The fair market value of propeny im-
plies proof of sales of similar property in the community
as a means of fixing the value of the property taken, When
the propesty is such that evidence of fair market value is
not oblainable, necessarily some other formula for fxing
the fair value of the property must be devised. . . . We
hold, therefore, that in the taking of land used for cemetery
purposes the measure of damages is not the fair market
value of the Jand for the simple reason thal such property
has no fair market value.

It makes little difference whether the market value mea-
sure is adopted or rejected in terms of the appraisal tech-
nique applied and the pioof that will be permitted to go
to the trier of the facts. The only difference appears to
be in the statement of the measure of compensation in
appraisal testimony, instructions, and argument.

What factors determine which approach (income or
market data) is used in a partitular case? Cemeterio
Buxedo v. People of Puerto Rico® indicated that the

market data approach is used where there usvally are no

sales of spaces or platting for cemetery use in the area
involved. In Buxedo, the court also referred to the fact
that the land involved was at the front of the cemetery and
was the most valuabie part. St Agnes Cemetery v. State of
New York * indicates that the dedication to cemetery
purposes added value to the land, quoting Fidelity Union
Trust Co. v. Union Cemetery Association, ™ as follows:

‘. .. Lland when dedicated to the burial of the dead,
acquires 2n unique value by the grace of ils consecration
and the exclusiveness of the cemelery Franchise.”

as a justification for permitting valuation of such lands
by other than the conventionz] methods. 51 Agnes also

$958). This articlc apparently first appeared in Apexarsing A CeMETERY
ok Mausoreud (Bapk of America N.T. and 5.A. 195%), Bowen, Valuo-
ton of Church Cemeteties—Historical Approach, APPRAISAL adD VALUA-
-TOK MawtaL 205 {American Socicty of Appraisers 1564-65}; Hall and
Beaton, Fartial Teking of @ Cemetery with Contingent Liability, 35 AP
raazssl J. (1) 107 (Jon 1967); A Growing Enaterprise Decrease in Value?
Cemeresies Do!, 35 Areratsac I, (4) 285 (Oct. 1967},

Richards, Appraisal of Cemetery Lands, 37 Arrraisal ), {3) 394 (July
1969). All cemetery coses from July 1936 to date have been covered by
cllensive notes in the CENcTery LEGaL Comeass {Raymond L. Brennan,
ed., 417 So. Hill 8, Los Anpeles, Cal). Dack issecs of this publication
are avaitable.

#& Snpra note 61, gee 51, Apnes Cemetery v. Slate, supra note 79, and
cases in “The Market Dlata Approach,” Chapige Five.

8 Sypra note 95; Siate ex rel, Siake Highway Commission v. Barbeam,
wpra nate |30 und State ex rel. Siate Highway Commmmn v. Mt,
Morah Comeicry Ass'n (Mo, supra noe %5 -

=i Supra pole 1T,

»< Supva note 79,

= 104 N5, Eq. 326, 145 A, 337 {1929),

states that where the land taken is an “integral thowugh
unused portion of a well established cemetery, that is, a
portion of a cemctery in which there have been no inler-
ments and no sales of graves, the property should be
appraised on the basis of its value for cemetery purposes.”

Situations in which the market data approach has been
used have been characterized as “undeveloped land in a
remote part” of the cemetery.’® Remoteness may also
exist in terms of time; i.e., when the lots in question would
be sold. State Highway Commission v. American Memorin]
Parks 2% asserted that the property must be immediately
available and there rust be the probability of development
within a reasonable time. Dawa Memorial Park v. DeKalb
County ** indicated that zithough the land in question
was zoned and planned for cemetery use, it was not physi-
cally suitable for such.

In Green Acres Memorial Park v. Mississippi State
Highway Commission,*'* a plat had been recorded but
there were no graves of interments in the area of the taking,
and the market data approach was approved. In Grace-

— . dand Park Cemetery v. City of Omaha,®* the area taken

had never been surveyed or staked and there wias no evi-
dence of any development in the area, but the court per-
mitted valuation by the income method, indicating that
the jury was to consider all uses in valuing the property.
Each case must stand on its own. Factors in the area taken
that might be considered include dedication, consecration,
platting for cemetery use, and proximity in terms of time
of usc and distance from the developed portion of the
cemetery.

THE INCOME APPROACH

The use of the income approach in valuing takings of
portions of cemeteries, which use is unigue in that it
usually applies an income approach to vacant and unim-
proved land, has been justified on the grounds that “the
fact that there was no market or a limited market for
such property was favorable (o its admission.™ 12 Djocese
of Buffalo v. Srate states that, in such a situation, other
raeans must be used and value can be deduced from intrin-
sic value and value to the owner for special purposes.™?
The appreach has survived the attack that it results in
a valuation of business profits rather than a valuation of
the land. In Diocese of Buffale v. State 't the court
stated: b

. . . Such evidence [sales of burial plots] is not admitted
to show profit. Its sole purpose is to enable the court not
having the benefii of more customary methods of valualion,
1o obtaint some factual indicia of the value of the land by
showing its worth to Lhe owner or to the prospective buyer.

w7 5t Apnes Cemetery v. State, supro pore 79, distinguishing Laurcldale
Cemetery Co. v. Readiog Co., swpra note 111,

ow 810, 144 N.W.2d 25 (1966).

=2 Supra note 285,

aw Supra note 24%,

A1 Suprg note 95,

wd Cemelerio Buxedo v. People of Pucrio Rico, supra note 111, This
case alsa indicates that because the land contzined no burials it has value
10 a prospeclive purchaser.

a3 Suprd nole 63,

M }d. Accord: Cemcterio Buxedo v. People of Poerto Rico, swpre 1143
St. Agnes Comcteey v. State, swpra note 79, Cf. State Highway {:cmmmsnm
v, Ancrican Memorial Parks, supra note 308; and Green Acres Memaoriol
Park v. Mississippi State Highway Commission, swpra note 243




Si. Agnes 315 indicates that the circumstances of an estab-
lished cemetery are such as not fo be speculative, saying
that the method uscd climinated any consideration of profit
because the discounted sum represenis the present valuc
of the land less any profits. If this language means that
the discounting process removes profit, it is questionable,
St. Agnes also indicates thet income from interment fees,
rental of tents and other burial appurtcnances, and sales
of markers and other miscellancous services represent
future business profits but that such did not appear in the
record.

The arpument that substitution, rather than the income
approach, is the proper method has been rejected. In
Sr. Agnes, the court noted that:

The land taken is irceplaceable by the substitution of other
land in a different iocation. Replacement cost has not been
admitted as evidence in measuring the value of vacant
land.

Also, in State v. Lincoln Memory Gardens, Inc.® the
court refused to permit evidence of a witness's willingness
to sel] substitute property or to instruct on substitution.

A consideration of appraisal articles does not reveal
unanimity on how the income approach is to be applied.*?
Srate ex rel. State Highway Commission ¥v. Mount Moriah
Cem. Assn®* indicates that damages in cemetery cases
need not always be computed in exactly the same way.
Cemeterio Buxedo v. Pepple of Puerto Rico ™2 states:

This is not to say that valuing the parcel is merely a
problem in multiplication, Rather, such fipures as sales and
cost of interment, among others, are factors which would be
considered by z prospective buyer and would help to form a
basis for valuing the tract before and after the condemn-
nation.

The income approach may be stated briefly as follows:

1. Determine average annual gross income by multi-
plying gross price per lot by sales per year.

2. Determine average annual expense.

3. Subtrast averzge annuzl expepses (2} from average
annual pross income (1) to arrive at anhual net income,

4. Divide the number of Jots available for sale by the
estimated sales of lols per ycar 1o arrive at the estimated
life of the cemetery.

5. Multiply annual net income by the Inwood factor
at the appropriatc rate of discount (generally called capi-
talization rate) for the estimated life of 1he cemelery, {o
arrive at the value of the cemetery land before the taking.

6. Divide the valuc of the cemctery land before the
taking by the lots {or other unit such as square feet or
acres) available for sale, to arrive at the net value per
Yot (or other pnit). :

7. Multiply the nci price per lot by the number of lots
available for sale after the taking, deducting such sums
as are deemed a proper allowance for damages to the

w5y, Agnes Cemetery v. Stage, xupra nate 79,

s Sypre note 120; ). Suawe Highway Commission v, -Amercan Memo-
ria) Parks, supra note M5, where refvrence is made to Sowth Dakotla =ta-
tte avthorizing comd ion by cemetery; and ‘Green Acres Memorial
Park v. Mississippi Statke dighway Commission, supra note 245,

nz Compare methous of Finkel and Jarcard, swpra note 301,

3 Supra nole 95,

% Supra niote 111,
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remainder, to arrive at the value of the cemctery land
after the taking.

8. Subtract the value of the cemetery land after the
taking (7) from rthe value of the cemctery Jand before
the taking (8} to arrive at just compensation.

This stalement is a simplification and does not reflect all
calculations the appraiser may be required to make. The
calculations to arrive at the before value of the property
follow Finkel,*® and the calculation of the after value and
just compensation follow Diocese of Buffaloe v. State 3%
and Mount Hope Cemetery Association?®® The method
is subject to variations, which may be as acceptable as that
outliged. >

It should be recognized that the pross income must pay
for buildings; site improvements, such as roads, landscap-
ing, and entrances; and land that is not salable as well as
that in salable spaces. Deduction also must be made for
the costs of development if the appraisal includes raw
land. Adjustments for these iterns must be either as
expenscs or by appropriate deductions from the total value
of the cemeiery so as to leave raw lapd value.

Annual Gross tncome

The first step in appraising a cemetery by the income
approach is to estimate the annual gross income, usually
based on price per Jot or per square foot multiplied by
estimated sales per year. Past annual sales of lots, both
as to number of sales and prices in the subject property
cemetery, are usually used. In Diocere of Buffalo v.
Srate,* the court said:

The gross seliing price per grave is established on the basis

of the past history of the cemetery . . . an average B

struck portraying the number of graves which have been

sold per year over a period of time reasonably sufficient to
indicate the sales activity of the cemetery.

May projections as to the price and number of sales,
based upon investigations made by the appraiser, be used
as a starting point for his calculation? Hesitancy of courts
to accept future profits mitigates against this practice. In
Gracelund Park Cemetery Assn. v. City of Omaha,35
capilalization of anticipated profits was heid improper, the
court noting: “"We point out that a capitalization of anti-
cipated profits is not a proper method of fixing the value
of property.” St Agnes Cemetery v. Stare 7% used data
from past sales but stated: “Clearly to be expected {uture
earnings may be considercd.” Cemeterio Buxedo v. Pepple
af Puerto Rico **7 indicales that inquiry shoold encompass
“in general its fufure prospects as they would appear to a
‘willing buyer."

A subslantial amount of appraisal literature is dirccted
to the investipation of future sales that the appraiser should
make. Finkel *** indicates:

" Finkel, supra now 301, 20 Appaaisas J. (1) 72 {Jan, 1952).

=1 Supra note 63,

= Supra nete 120,

w2t See methods used in Jorrord, and Hall and Bealon, supra note 303
State ex rel. Stalc MHighway Commission v. Mi. Morish Cemetery Ass'n,
mpra pote 95,

x4 Supre note 51; Mt Hope Cemetery Ass'n v, State, supra note 120,
use 34 average of sales for five yeoars,

= Swpra note 55,

=4 Supra note 9.

7 Supra nowe 111,
% Finkel, supra note 301, 19 ArrRaisac 7. (3) 345 (July 1951).
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Knowledge of plot prices prevailing within the trading area
of compzarable cemwterics puides the appraiser in his
determination of prospective yield,

Jerrard =% says:

Due to the fact that there are so many varizbles, namely,
incrcase and decrease of sules, decreasing insurunce pre-
miums and taxes and increasing income from perpetual eare
fund, it is impossible to use a straight Fine of annuity with
accuracy. Therefore, the net for each year is brought to
date by the use of respective Inwood Coefficienrt by years
and the total summation of each one of these figures for
each year will result in the value of the property.

The method suggested by Jerrard of cstimating cach year's
net income and discounting for each year was used by the
OWNeT's appraiser in United Stares v. Eaton Memorial Park
Association,*® although this fact is not indicated in the
reported opinion, the court noting that capitalizatior was
of “projected income.”

In State ex rel. State Highway Commission v. Bar-
beau,>** the court made reference to increased sales in the
future because of increased pepulation. The price per lot
was not adjusted for this factor, but it was recognized in
the use of a shorter life for the portion of the cemetery
involved.

H an appraiser is permitted to adjust his opinion as to
the price per tract to be realized in the future based on
his investigation, factors that should be considered include
competition, location, terrain, layout, poputation and popu-
lation growth, death and interment rates, religious con-
siderations, and sales practices.®™® He will consider these
factors in determining the rate of sale and capitalization
rate in any event.

Several cases state that “averape prices” of sales in a
cemetery are to be considered.®?® In Diocese of Buflalo
v, State > where shortening the life of the cemetery in
the after situation had the cffect of treating the area taken
as the last to be sold, the court said:

+ « . The practice in New York has been to reject as specu-
lative the use of the time table specifying the order in which
sales would be made; hence, alt unsold grave areas within
and without the appropriated parcels are totalled and
averaged.

This practice has the effect of treating the land in the
taking as “average” in terms of time of sellout, although,
in fact, it may be more desirable and therefore command
a higher pricc or scli faster than do average tracts. Be-

causce of this problem, the average price per unit approach

was rejected in State ex rel. State Highway Commnission
v. Barbeau,s> where the taking included an area that was
superior because of its physical characteristics and location,
The prices realized on sales of other prime tracts were used,
the court noling that it was not proper to compare dis-

=2 Jarrard, supra note 304,

s Supra note 8.

an Supre note 120,

= Figkel, stpra sowe 301, 19 Aremarsac J. (37 M2 0 (Juty 1951);
Jarrard, supra pate 3017 B, Pabmin, Manoab oF CONDEMNATION Liws
281 {(Mison Pubt, Co. 19615, . . .

%y Agnes Cemelety v, Slale, sepra npote 19; Graceland Purk Ceme-
tery Ass'n ¥, City of Omaha, suprd note 95; Store ox rel. Stute Jlighway
Commission v. Mi. Moriah Cemeicry Ass'n, supra nole 95,

#+ Supra aotc 6.

3 Soprn nole 120,

similar propertics. The amenitics of the area taken also
were recognized in the form of a shortened life of he
cemetery.

The owner receives income from other sources than
safes of tracts, Finkel ¥ jneludes this fact in his calcula-
tions and notes: *

Plot prices, other sources of inceme, and the rate of sales,
as already sugpgested, aTect the value of the enterprise.
Although the principal scurce of income stems from the
sale of grave spaces, the cemetery organizalion pains addi-
tional revenue from interment fees, special services, and the
sale of memorials.

Sourges of income recognized by Jerrard 57 are:

1. Sales of graves.
a. Immediate need,
b. Pre-need.
2. Sales of crypts, sarcophagus, niches.
a. Imimediate need.
b. Pre-nzed.
3. Sales and placing of markers.
. 4. Opening and closing of graves (interment),
5. Special services. '
6. Irterest from perpetual care fund.

The only case making reference 10 soch services is
8t Agnes Cemetery v. State,*™ where no evidence of such
was introduced, but the court characterized such income
as “business profits” rather than returns from the land.
These items result from the awnership of the land as much
as gellonage income does from a gasoline station conducted
on a piece of property. The cemetery owner is sure of this
income—openings and closiags, vaults and liners, and
markers will be sold upon interment-——the uncertainty being
only as to when such ingome will be received, In terms
of markup, these are high-return jtems. They are factors
that would be considered by a prospective buyer or inves-
tor in determining what the property was worth.

As indicated previously, Finkel and Jerrard consider in-
come from a perpetual care fund, where such is maintained,
a proper item to be included in income, This fund is inci-
dental to the ownership of the cemetery. The use of its
income is confined to the maintenance of the cemeltery. If
the expenses of such a fund must be charged against sales
income, the income from the fund should be ircated as
an income Hem—it pays for part of the maicienance
expenses, which would olherwise decrease income.

Annua! Expenses

From the annual gross income is subtracted the annual
expenses of deveioping and sclling the fand, maintenance,
and payments into funds required for perpetual care to
arrive at net annual income. Expenses included are admin-
istration costs, including salarics, legal and acecounting fecs,
advertising, and typical officc expenses.™ Salesmen's com-
mission, particularly wherc an agpressive pre-need program
is involved, will be substantial.

aw Finkel, tupra note 301, 19 Arpgatsas ), (3) 345 (July 1951).

a7 Jarrard, sepra pote M1,

o Surpra note 19,

= Finkel, swpra note 101, 19 Aremaisat L (4) 472 (Ocu 195¢8). Jar-
rard, sepra noic 299, includes taxes, insurance. sabes commissions, adver-
tistng, perpetual care fund, maintenance, sdaries, social sceuricy, utiti-
ties, miscelaneons olfice expenses, and aluowance for conilngencies.
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 The costs of improvements and land not salable but
necessary for the use of such satable lands must be recog-
pized. In Mount Hope Cemetery Association v, State*
calculations used rccognized that only 32,592 square feet
of each acrc was salable but that the income (rom the sale
of such must be used to pay for the devclopmcnt costs of
the eatire acre.

if and how income is to be allocated for office and
maintenance buildings and the land occupied by them has
been very little discussed. Finkel does recognize that in-
come should be sct aside if it is necessary to replace such
buildings.*' Some of the income obviously is required to
pay for these buildings whether they are rcplaced or not.
Hall and Beaton treat equipmcnt depreciation as an ex-
pense bul do not recognize any ather form of deprecia-
tion.>2 With respect to depreciation, Jerrard *'2 says:

Due to the fact that this is a solution of present worth of

future benefits {the income stream) the depreciation is

cared for by use of the Inwood Coeflicient. 1t can, there-
fore, be completely disregarded. .

In the usual case, the taking will be land only. The
value of this land is what must be determined. To arrive
at the value of land by using income atiributable both to
land and to land improvements, there must be an adjust-
ment cither in income or in the final value to reflect the
income or value allocated to improvements and the land
they occupy. This aim is not accomplished simply by using
an Inwood Coefficient. It apparently can be done at either
of two stages of the calculation: a deduction made at the
expense stage to cover annual depreciation of building and
annual cost of nonszlable producing land, plus a return

on the investment for these items: or one made at the-

end of the calculation of value based on entire income.
The effect of the deduction is to subtract the value of the
improvements and unproductive land and to afrive at a
net value of unsold grave land.

A usual jtem of expense is for payments made into a
perpetual epdewment care fund, which fund may be re-
quired by faw, The income from this fund penerally is
vsed for maintenance of the cemctery, presumably being
adequate to pay for maintepance in perpetuity after com-
plete sellout. The payments into this fund as required by
law may not be adcguate for this purpese, and more than
the statutory requirements may have to be deducted from
income and deposited in this fund or otherwise held for
perpetual maintenance.’' As more improvements and
interments arc made, the costs of maintepance rise. This
effect is more pronounced in “monument” than in-“memo-
rial park” cemeleries, Income available for maintenanee
also dimipishes as the cemctery grows older. In Mount
Hope Cemelery Association v. Sie* deductions for
required care amd maintenance funds were held proper,
although the ownecr ergued that it was rclicved of part of
this obligation by the cxpropristion. Recognizing that
perpetual care became 1 charge on the land and diminished

a0 Sypra nele 130,

1 Finkel, supre pole 300, 20 Acexaisas 1. {2; 72 (Jan 1952); Hall
and Beiron, swpra note 301,

3 Hall and Bexton, seprg note 301,

asx Larracd, sepra nute 301,

i Hall wnd Beaton, seprua nole 304,

33 Supro note 219,

29

its value, the court, in Diocese of Bufialo v. State ™
declined to adopt the state’s contention that the value of
the appropriated parcel should be diminished by an amount
sufficient to capitalize an admittedly inadeguate perpetual
care fund for the vntire cemetery. This result is 1o be
contrasted with State Highway Commission . American
Memarial Parks,"'7 where the court recognized an inclusion
in the award of a sum representing present worth of per-
petual care requircments.

‘Rate of Sales

Consideratton is piven to the actual rate of sales in the
cemetery involved. Other factors, however, can aflcct the
figure wsed. Included are competition, the amenities of
the cemetery involved, population trends, death and inter-
ment rates, the market served (including religious con-
siderations), and the sales program conducted by the
Ccemetery.

The rate of sales and, in turn, the life of the cemetery
will be affected by the type of sales program conducted.
Sales are characterized as “immediate need” or “at need”
and “pre-need.” The former might be characterized as
“walk-in" and are sales incidental to interments and sales
to friends and members of families of persons buried in
the cemetery. “Pre-need™ sales are those that result from
promaotional sales programs. These sales are sold at a more
rapid rate than are immediate need sales. Some cemeteries
sei! only for immediatc need. In others, the emphasis is
on pre-need sales.

Cemeteries usually are developed in small sections to
defer development and maintenance costs until areas are
actually necded for sale. When a pre-need sales program
is used, the sales penerally are made at lower prices as a
sales’ inducement, income from such sales being used for
costs of development. After a certain portion, often two
thirds to three fourths, of the tracts in an area have been
disposed of by pre-need sales, the pre-need sales program
is dropped, becausc with the development of the area
and interments in it, sales ¢can b¢ made at higher prices
under an immediate need program without sales promotion,

As indicated previously, cemeteries develop in stages.™® .
The first stage is that of initizl development, in which there
are few sales and interments to develop business, Tracts
are sold at moderaté prices, often through pre.need pro-
grams, to stimulaie sales; and cosis of development are
high. Sales may be made in advance of the actual develop-
ment of the land in order to sccure income to pay for
such development. The next stage or stages occur after
considerable sales and development of the cemetery. Sales
may stabilize, the prices are better, and development cosis
decreasc. The final period occurs alter most of the spaces
have been sold and when the remaining spaces will sell
themschves without prometion, A more substgntial portion
of the cemetery’s income comes from interments and olher
services.*™ Income (rom the perpetual cure fund is higher,

# Cypra hole 63,

NT §ypru tiote 307,

3 Finkel, supra note 301, 21 Arrpasal J. (43 472 (Gor, 19410, Jarrard,
sHpra fote 300,

v 4 Growing Enterprise Decrease in Value? Cemeiteries Do! Sopra
note 3i; Cemelerio Buxede v, People of Puerio Rico, supra note 111,
states thal the cemetery Jand vacant is whal makes it viluahle.
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but so are mainicnance costs, Which of these periods the
subject cemetery is undergoing obviocusly affects the an-
pual number of sales, which in turn determines the remain-
ing life of the cemetery, as well as income.

Because sales, income, and cxpenses are not constant,
depending in part on the stage of development and sales
program of the particular cemetery invelved, Jerrard sug-
gests that estimates be made of these items for each year
of the life of the cemetery and each years net income
discounted by the appropriate inwood factor, the total of
the present worth of each of such year's net income being
the value of the property.”® The practical eficet of this
process is o move mose sales nerrer 10 the present and to
make more optimistic the number of sales and prices 1o be
realized in future vears. As the income is less affected by
the discount factor, the resuiting value of the cemetery is
higher. As the acnual estimates are projections of future
income and expenses, this method may encounter legal
ebjections.?! It is assumed that an appraiser using the

more conventionzal discount method will consider the same '

variable factors, making such adjustments in the rate
of szles and, in turn, in the life of the cemetery, or capi-
talization rate, as in his judgment are appropriate. Pre-
sumably, if the appraisal practice is as exact as some pre-
tend, results would be approximately the same by either
method. :

Life of Cemetery

The expected life of the cemetery is arrived at by dividing
the total unsold spaces available by the expected sales each
year. This method can result in preJict:‘on of an extremely
fong fife, particularly where no increase in sales is antici-
pated because of the increased population and similar
factors. Because of the effect of the discounting process,
the longer the life, the Jess, is the presemt value per unit of
the cemetery. Also, the present worth of tracts that would
be sold last would be extremely low. Presumably, if this
value is less than the value of the land for other usc, the
highest and best use of a portion of the land of the cemetery
would not be to hold it for an indefinite period for ultimate
salc as cemetery tracts; and, in effect, such land would be
surplus to the cemetery. Finkel and Jerrard suggest that
calculations be limited (0 a 50-year life 32

Cases tend to consider the problem of life of the ceme-
tery in terms of straight mathematics: unsold lots divided
by sales per year. ln State ex rel. State Highway Commis-
sion v. Barbeau,** where mathematics indicated a life of
325 years for the whole cemetery, the trial court accepted
an economic life of 30 years for the area in which the
taking was located because of its superior physical charac-
teristics and location. In Mouni Hope Cemelery Associa-

a4 Jartard, supra hoie 131

fre suprg pote 284,
Supr BOTE SAL - mote M, 20 Arrxatsal 3, {13 73 {Jan. 1952); Jarrard,

= Supra pole 120,

=4 Supra note 120, Lives vsed in orther cases were! St dpne Cem
tery v. Stale, supra noie 79, 40 years: Diocesc of Hullalo v Sigw, e
note 63, 61 years: and State cx rel. Staie Highway Commision -y
Moriah Cemetery Ass’n, ruprd note 95, staie claimed 53 years before and
M years afier.

*5 Finkel, rapra noie 301, 19 Aveamsat J, (4} 475 (Gcr, 1951).

tien v. Siate*™ claimed ages were 138 years and 55 to
57 years, and the court arrived at a life of 98 years after
deducting certain arcas that were not salabie,

Capitalization Rate .

Having arrived at the annual net income and the remaining
life, the next step is the determination of the capitalization
rate. Because there usually are no sales of cemeteries, there
is no way of gauging a proper rate based on consideration
of sales prices and the incomes derived from particular
cemeteries,

Finkel supgests that in view of the risks inherent in
cemefery opcrations, rates range “from 8% to 15% and
higher.” He also indicates that there are menumental
cemeteries in densely populated areas meriting rates of
% to 1! percent, and that rural cemeterics may range
“upward from 13%." He states that the rates should be
governed by the going rate of interest plus compensation
for the risk element, responsibilities of management, and

" the nonliguidity element present in cemetery ownership,2s*

Suggestion has becn made that the nonprofit cemetery
be discounted at a lesser rate than s the profit cemetery.
In a demonstration appraisal, Hall and Beaton used »
4 percent capitalization rate, statipg:

Althoogh the 4% discount rate does not reflect the return
which a prudent investor would demand from this type of
operalion or the fair market value of the subject cemerery,
it is the minimum rate that even a nonprofit organization
would require and reflecis the value in use to the subject
cemetery.

To consider the status of the owner is to consider his par-
ticular values, and this procedure might not be allowed in
some jurisdictions, Nenprofit organizations would not ex-
pect the rate of return of profit cemeteries nor as rapid a
period of sellout as a commercial buyer would expect.

Capltalization rates used in cases have not reached the
size suggested by Finkel. The 2 percent rate used in Sr.
Apnes Cemetery v. State ©% and Mount Hope Cemetery
Association v. State 3% represents a low rate applied. In
Diocese of Buflelo v. Stare,®® reference was made to rates
of 3 and 12 percent, the trial court’s rate of 4 percent being
modified on appeal to 6 percent. Rates presented in State
ex rel, Stae Hiphway Commission v. Mount Morigh
Cemeitery Assn ™™ were 3, 4, and 10 percent. 4

State ex rel. State Highway Commission v. Barbeauy 300
used a rate of 3.5 percent, which it stated to be the average
rate of return from the subject cemetery for a three-year
period. Et is not clear how actual rate of return can be
determined if value is unknown, Presumably, thesc figures
were based on annual income and expenses from the busi-
ness, which may or may not have anything to do with the
value of the land.

In the arcu of capitalization rates, as well as that of
determining an effective life of a cemetery, the income
approach as gencrally applied is cxtremely mechanicai,

*4 Supra pole 79.
%I Suprd nate 100,
TeSupma noie 63,
et node 95,
T SHpRE et 426,



How owners, buyers, or investers think is no: alluded to,
Finkel refers to the pertinence of “the risk element™ and
the “inordinatc management responsibilities and incviia-
bility of lingering liquidation.” 3 The usual cemetery op-
erator sees no such risks; his business is sccure in the
absence of inordinate competition. Unless the promoticnal
operator is looking to a quick return through a pre-need
program, he does pot care.

Before and After

The method of arriving at the value after the taking by
using the same value per unit as in the before {step 7 of
‘The Income Approach,” supra) follows the method vsed
in Diocese of Bufalo v, State #% and Mount Hope Cene-
tery Assn. v. State ™% The effect of the use of this approach
B8 to assume that the area taken will be sold out in an
average time; i.e., when the cemetery is half sold. it is
possible that the cemetery in the after situation will sell as
many lots per year and for as much money, until scllout,
as would have occurred had there been no taking, The
effect of the taking, in terms of income stream, would not
be felt until sellout of the remainder. In calculation, the
cnly item affected is the life of the cemetery; the income
for the last year is cut off because of the decreased area,
The effect is to subject the value of the part taken to the
greatest discount because sale of it is the most remote in
time. An attempt to utilize this method was made in
Diocese of Buffale v. State,*™ resulting in a valuation of
$68.70 being taken for the 0.942 acre. The court rejected
this method on the grounds that all unsold lots were to be

totaled and averaged and that the owners had intended to -

develop the area of the taking imminently, In Srare ex rel,
State Highway Commission v. M1, Morigh Cemetery
Assn. %% in response to an objection to the state's use of
the shortened life method, the court held that damages in
cemetery cases need not always be computed in exactly the
Same way.

A second case, entitled Diocese of Buflalo v. State 28
recently rejected the “average value™ approach, stating that
it did not result in a true valuation of the remainder,

sa)ring:

The departure from the “before and after” rule resulted
in error. The court's decision in the 51, Agnes case was
premised ¢n the dual assumption that cemetery land is
valuable as an invertory of irdividual grave sites which
may property be treated as fungible and that sales will con-
tinue at a constani rate wniil they are all sold, On this
premise, any particular undeveloped cemetery plot could
be substituted for any other, and the only direct effect of a
partial laking is 1o reduce the economic life of a cemetery,
In other words, since the sales will presumably continue at
the same rate, the condemnation taking will mercly de-
crease the period of time during which the sopply will be
available. This economic assumption—ihat the only effect

s Finkel, tupra note 301, 19 ArpRasaL J. {4} 477 {Oct. 1951).

4 Supre pote B3,

1 Supra notc 120,

™ Supra pow §). The method js also used in the cxampic contained in
Hall and Beaton, supra ante 300,

a% Supra note 95,

w4 NY S2d 320, M0 NY.S2d A28 {1960, rev’e 39 App. Div. 2d
936, 290 N.Y.5.2d 181, and 29 App. Div. 2d 518, 200 N.Y 5.2d 185, and
29 App. Div. 28 916, 250 N.Y.5.2d 190. .
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of a partial taking is to reduce the economic life of the
cemetery—underlines the “before and afler™ approach
urged by the State, a contention which relates to the mea-
sure of damages in these cases. This particular question
critical to decision herein, was not raised by Lhe parties
nor constdered by the court in Sr. Agnes. In that case and
in the others which followed i1, we were concerned only
with rhe method of valeation, not with the measure of
damages.

No reason exists for not appiying the “before and after”
rule in cases involving a partial taking of cemetery tands.
- What the owner has lost is, after all, the ullimate measure
of damages. (See, e.n., Rose v, State of New York, 24
N.Y.2d 80, 87, 298 N.Y.8.2d 968, 975, 246 N.E.2d 735,
739.7140; St. Agnes Cemetery v. Srare of New York,
INY.2d 37,41, 163 N.Y.5.2d 659, 143 N.E.2d 380, supra;
Boston Chamber of Commerce v, Bosion, 217 U.S, 189,
195.) In the main, uncomplicated by any claim or isspe of
consequential damages or benefits to the retained property
(but seé discussion in Bufalo Park case, infra, pp. 328-329,
300 N.Y.8.2d p. 334, 248 N.E.2d p. 159), the oniy effect
of the taking has been to reduce the size of each cemetery,
just as would a street widening, if the cemeteries had
fronted on city streets, The remaining property still retains
its essential characteristics after the taking, is suil just as
useful for cemetery purposes, as il was before the taking.

The conclusion that the only effect of a partial taking of
2 cemetery would shorten its economic life wauld not be
sound if the lots taken were more valuable or more readily
salable than the remaining Jots.®®" Also, as the coutt recog-
nizes in its discussion of the Buffalo Burial Park Associa-
tion property in the second Diocese case, valuation of the
area taken under the conventional approach might result
in the value 50 low that value for another highest and best
use must be considered. Also, the expenses of develop-
ment might vary in the “after” sitoation from those in the
“before™ so that the effect would not be merely a shortened
life, Courts and appraisers should pot become so en-
grossed in mathematical formulas as to lose sight of the
result sought: market valve of the property, which pur-
poris to consider the attitudes of buyers and sellers and not
actuaries. The aftitudes of buyers, sellers, or investors may
vary with each cemetery and each taking and require
departures from a strict annuity approach.

Aﬁ Example

Having discussed the general method by wlnch a ccmetery
can be appraised with the income approach a particular
acquisition and appraisals submitted at the trial is now
discussed.

Cypress Lawn was a memorial park cemetery, otipinally
organized in 193B. It contzired a total of approximately
69.87 acres, of which 41.97 acres was platted and dedicated
cemetery land. The unplatted areas constituted the rear
“unplatied B,” which also contained the arca occupicd by
the office building, mausoleum, crematorium, and working
area, containing a total of 25.77 acres, and “unplatted A"
which the owners had intended 10 usc as the site of a
funeral home, confaining approximately 1.67 acres.

The platted area, exeept for “"Mountain View Addition,™

1:13" State &x rel. State Highwny Commission v. Barbeaw, swpra note
120,
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UNPLATTED "C"

UMWPLATTED "B"

Figure 1. Example of special purpose property {cemelery)
taking for highway construction. Stippled areas are already
developed or planted Jor development. Area being taken for
highway purposes is between heavy lines at lower right.

was all improved, “Mountain View Addition” contained
approximately 18 acres divided into 22,230 unsold, un-
developed, but platted and dedicated  grave spaces. The
balance of the cemetery contained 13,529 sold grave spaces
end 10,282 upsold grave spaces. OF the unsold grave
spaces, 4,958 spaccs were allocated w specific groups
{Eagles, Veterans, and Catholics), leaving 5,575 remain-
ing for sale to the general public. The cemetery conducted
a pre-peed sales program through an independent sales
apency, sclling at pre-need in cach section until 60 percent
of that section had been sold. AM other sales were for
immediate nced, Prior to the platting of “Mountain View”
there were only 840 lots left for pre-need sales to the
public. The taking for a now limited access fucility con-
sisted of 9.87 acrcs, of which about 9.05 acres, containing
10,522 grave spaces, were in “Mountain View” snd the
balznce in “upplatted A" “Mountain View™ had been
rough praded ancd partially eleared 1o preserve some natural
evergreen cover and cnjoyed a pentie slope with a pano-
ramic view of the Cascade Mountains. :

MARYLAND DRIVE

Sales for the past three years averaged 808 spaces per
year, with soles falling off in the last year, apparently be-
cause of the lack of spaces avzilable for pre-necd salcs.
Prices of spaces range from $135.00 to $275.00, dcpénding
on whether they were pre-need or at-necd and on the
amenitics of the particular areas involved. Ratio of pre-
need sales to at-need sales was approximatcly four to one.
The average number of deaths in the general area in which
the cemetery was located was 622 per year for a three-ycar
period. Interments at the cemetery during this period in-
ercased from 224 to 316, Population of the county had
increased about 15 percent in the last five years, and pro-
jections indicated thai in the future the population would
increase approximately 5 percent a year. Although there
were several other cemcteries in the arca, only one was
really competitive with the subject cemetery.

Table 1 is a summary of the calculations of onc of the
appraisers retained by the owners, Commants with respect
to various scctions follow,



Cualculation of Annual Net Income

All appraisers assumed annual sales in cxcess of the aver-
age of thc past three ycars, the range being from 875 1o
950 sales. As to prices per lot, the state™s witnesses stayed
close to past sales, using prices of $130.00 and $135.00 per
lot. The owner's witnesses anticipated future riscs in prices
znd assumed that prices in the Mountin View Addition
would be higher than average. One of the owner's ap-
praisers arrived at his average pricc per lot by scparate
consideration of immediate need prices, pre-need prices,
and prime lot prices. Al appraisers included in their calcu-
lations income from operings and closings, liners, and
markers. The state’s appraisers stuck close to current in-
come figures on these items, whereas the owner's appraisers
assumed some increase. Income from- the crematorium,
columbariom, and mausoleum was treated as independent
or business income and not included in the calculations to
arrive at the value of the raw cemetery land. It therefore
would appear to have been an error in the foregoing ap-
praisal to make a deduction for the value of the crema-
torium and columbarium in the calculation of value of raw
cemetery land.

Annual expenses largely followed those experienced by
the cemetery, Mone of the appraisals, other than that il-
lustrated, made allotment for costs of future development
in the manner illustrated. One appraiser provided a re-
serve for all land improvements, whereas another charged
depreciation and income to the buildings at this stage.

Capiralization

The area of most dispute was whether all of the land in
“ugplattcd B” should be included in the calculation of the
value of cemetery land. A pretrial argument was held on
this matter, the owners arguing that the area should be
excluded as a matter of law because it was not platted,
dedicated, or zoned for cemetery use, The trial court, how.
ever, agreed with the state, holding that the use of the land
was for the jury. In testimony, the owner's appraiscrs
treated this land as surplus, whereas the state’s witnesses
included it in their calculations to arrive at the value of
cemetery land. Becausc of the resulting discrepancies in
areas of umsold cemetery Jand, the lives of the cemetery
used by the stale’s witnesses were 63 and 69 years, and
those ‘of the owner ranged from 32 to 37 years. The dif.
ference causcd by the different discount rates used for the
different lives was the principal cause of the substantial
spread in value in testimony of witnesses for the state and
those of the owner. ' -

Before Value Summary

All appraisers treated the building improvements in the
same way. Because the colculutions of the net price for
raw cemetery land had deducted the value of the buildings,
it was pecessary 10 add the buildings back in to arrive at a
total before value. The value of “unplaited A” was deter-
mined by a conventional application of the market data
approach. All appraiscrs felt that the highest and best use
of the arca was for a funcral home, und this land was given
commercial value, “Unplatied B was valucd by the own-
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er’s appraisers on the market data approach, using sales
of nearby noncemetery lands, while the stale's appraisers
valued it as cemetery spaces. Regarding the approximately
four acres on which the buildings were located, one state
appraiser treated Lhis arca as though it were available for
grave spaces, thus expanding the life of the cemetery. None
of the other appraisers gave this arca any special treatment.
Either approach is questionable becavse income From grave
spaces or the other income produced from the property

~must pay for this land in one way or the other.

After Value Summary

All the appraisers used the price per unit arrived at in the
before valuation to calculate the value of cemctery land
after the taking. Values per unit of certain areas and tracts
were reduced because of damages resulting from the taking.
ANl appraisers recognized the expense of replatting or the
loss in value of the oripinal platting as a damage. Such an
epproach dealing with “paper plats” on conventional prop-
erty would be questionable. -Also, the quoted appraisal il-
lustration may contain a duplication of damages, because
the appraiser included both the value of the original plat
and cost of replatting. All appraisers valued damage to the
small severed trianpgle heavily, and all allowed varying
amounts of damages to portions of the remaining property

"because of proximity of the new freeway and obstruction

of view from a portiop of the cemetery caused by a long
bridge structure.

lust Compensation

Testimony of just compensation for the state was
$86,765.00 and $88,825.00. For the owner the range
was from $271,000.00 to $293,500.00. The verdict was
$155,050.00.

No two appraisers approached this problem in exactly
the same manner. Establishiment of a technique that is
ideal in all situations appears neither possible nor desirable.
Variable factors may justify some modification of the basic
approach, ‘

THE MARKET DATA APPROACH

A second method of appraising vacant cemelery land is to
treat it as other vacant land and value it by comparison
with prices paid for similar (but not cemetery) lands. As
previously indicated, one cannot always determine whether
this method is proper or the income approach is proper.3s#

‘The leading case is Lawreldale Cemetery Company v.
Reading Company,®™ involving a laking of undeveloped
cemetery fand no nearer than 600 feet to the closest inter-
ment, the land being characterized as “. . . a current lia-
bility rather than an asset, because money would have to be
expended upon it beflore it could be sold for a sepulture.”
The vonventional before and after method of valuation by
the market data approach was uscd; and the income ap-
proach, which resulied in values of $26,000.00 per acre for
land that cost about $500.00 un acre three or four years

i Xer *Rate of Soles™ in Chapler Five.
e Supra noic 111



TABLE 1
VALUATION OF CYPRESS LAWN

ITEM YALUATION

1. ‘Calculation of annual net income

Annual gross income:

Estimate 950 sales at $180 $171,000
Endowment care income estimate 17,500
Open, close, liners, markers 70,000
Est. annual gross income $ 258,500
Annual expenses:
Sales commissions (30% ) $ 51,300
Endowment care (10% ) 17,100
Markers, liners, cte. 24,000
Administration salaries, ete. 42,000
Maintenance 25,000
Reserve for future development of lots 15,000
Est. annual expenses o 174,400
~ Annual net income $ - B4,100
2. Capitalization
$84,100 % 9.526 (Inwood factor, 32 years at 10%)
= Value of improved portion, $801,137
Value of improvements:
Crematory and columbarium $ 25,000
Residence and office 15,000
- Misc. outbuildings 10,000 )
Est. value of buildings _ $ 50,000
Est. value of land improvements on developed lots '
{10,282 x $6.80) 69,918
‘Total value of improvements $ 119918
4 , e
Value of improved portion $ 801,137
Less value of improvements 119,918
Value of raw cemetery land $ 681,219

Indicated value per lot . ($681,219/32.512) = $20.95
3. Before value summazy

. Land:

Parcel A, 72,745 sq.ft at $1.00 $ 72,745
‘Parcel B, 26.232 acres at $12,500 327,875
Raw cemetery land 681,219

Total land $1,081,839

Buildings:
Crematory and columbarium
Residence and office
Mise. outbuildings
Mausocleum

Total buildings

Land improvements

Total before value

4. After value summary
Land
Parcel A, 37,745 sq.ft at $1.00
Parcel B, 26.232 acres at 512,500
Raw cemetery land (21,938 lots at $19,38) (All
damages to the remaining land are reflected in
the decreased price per lot)
Total land
Building improvements (no change)
Land improvements ($2,500 in take)

"Total after value

Value before taking
Value aiter taking

Just compensation

5. Breakdown of just compensation

Land
10,522 graves at $20.95
Parcel A, 35,000 sq.ft at $1.00

Total

Land improvements
{pillars, lawn, shrubs taken)

Total taking
Darmages
Land loss due to replat and buffer strip adjacent
1o freeway: equivalent to 1,050 spaces at $20.95
3,000 lots reduced in value $3.00 each because
looking into bridge structure rather than Cas-
cade Mountains
Cost of replatting, additional landscaping, in-
~ereased road costs
Small severed triangle—originally valued at §1,089
for grave spaces but $25 after

Total damages

§ 25,000
15,000
10,000

128,000

§ 37,745
327,875

425,219

5220,436

35,000

178,000
69,918

51,329,757

$ 790,839
178,C00
67,418

$1,036,257
$1,329,757

1,036,257

$ 293,500

$ 255,436

5 2,500

$ 257,938

$ 21,998

in

9.000

o

3,500

L]

1,064

5,562

in




before, was rejected. The court stated as follows: “The
tand must be valued like any other land in its vicinity and
pot in sepulture fots to be turned into cash in the future.”
The court aiso rejected the income approach as based on
anticipated ecarnings and, therefore, upen conjecture.

In applying the Laureldale approach, Green Acres Park
v. Mississippi State Highway Comm. ™ excluded the in-
come approach as fending to show value to the owner and
involving a consideration of fulure profits, prices for lots
being income of a poing busincss that was not being ap-
prepriated. In atlowing evidence of residentiai values, the
coust said this evidence was offered not to show that such
lands could be substituted for that taken but to show the
market value of comparable property by recent sales. The
landt in guestion was platied; but there had been no sales,
intermenis, or development.

In State Highway Commission v, American Memorial
Park,*! the court held that value by the market data ap-
proach was proper and that in order to justify departure
from the general rules of damage, the owner had the obli-
gation of showing that it was impossible to prove value
without dispensing with the usual rule. Valuation in terms
of substitution was approved in view of a South Dakota
statute giving cemeteries the power of cordemnation, the
court indicating that this opinion was not formed on any
theory of replacement but on the market value of the land.

Dawn Memorial Park v. DeKalb County ** applied the
Laureldale approach and specifically rejected the income
approach where the ground invelved, although “zoned and
planned by its owner for use as a cemeicry,” was not
suitable for burial spaces.

In Holy Trinity Russian Ind. Or. Church v, State Roads
Commission,® 2 special use permit was required before
the area in guestion could be used as cemetery lots, and
there was no evidence of intention to use the area taken
for cemetery purposes. Evidence of Jot sales was rejected,

is

the court placing the burden of ecstablishing reasonable
probability that the land was subject to a2 nonconforming
use on the owner and holding that it was improper 1o allow
value as theugh the property in fact were zoned for another
use. .

In ¥nited States v. Easements and Rights of Way Over
One Acre of Land ™% there was a taking of & power line
easement of one acrc from a 78.35-acre tract dedicated and
zoned for cemetery use. The court noted that there was no

“ proof that the area taken counld not stilf be used for lois and

also that it would take over 200 ycars 10 consume 50 acres
of the property.

SUMMARY

Two methods of appraising vacant ccmetery land have
evolved, one using the income approach, the other the
market data approach. Preference in method seems to
favor the income approach, aithough which is applied
depends largely on the facts of the particular case. Value
that the property may have because it is adaptable tq
cemetery uses is ignored by the market data approach,
Determining the value of jand, which may be disposed of
over an extended period of years, subject to numerous
variable affecting prices, costs, and sales, by the income

‘approach is largely conjecture. Application of either

method does provide a figure to be weighed by the irier
of the facts. Whether the result is value in a constitutional
sense may be questionable. Each formula develops resulis
that pretend to be factual or objective, but in fact may not
determine the value that the owner, an investor, or a buyer
would see in the property, There are sufficient variables in
the income approach that the basis of value, or lack of it;
for cemetery use can be considered by the trier of the facts:
In any event, the two methods are the tools at hand and,
subject 1o future refinements, will have 10 suffice.

CHAPTER 5IX

CHURCHES

The market value measure of compensation has been ap-
plied to churches.”* In New Haven County v. Parish of
Trinity Church ¢ for example, the court stated: “The Jaw

¥ Supra nowe 245,

w1 Supre nole 3.

87 Supra note 28B%; se¢ Stawe Highway Depr. v. Baaicr, where ihe land,
although suitable for development as & cemelery, Wwas valued as “idle
farm land.”

2 249 Md, 406, 240 A.2d (1968},

248 F. Supp, 702 {W.D.,, Tenn, 19465).

B Acsembly of God Church of Pawlucker v, Vallone, supra nowe M
Commonwealth ete, v. Congrepation Aushei S'Ford, Ky., 350 SW.2d 454
(1965 Gallimore v. State Highway aod Public Works Commission, supra
aole 79 United States v. Two Acres of Land, ctc,, sipra note 78.

¥ 82 Conn. 174, 73 Atl. 729 (1909).

requires the plaintiff 10 pay to the church enly the market
value of the premises taken.™

The market value measure also has been rejected. In
First Baptist Church of Maxwell v. State Department of
Roads,»* where half of the parking lot of a church was
taken, the court said:

When the property is such that evidence of fair market

~walue is not obiainable, necessarily some other formula for
fixing the fair value of the property must be devised,

5 Supry note 291, See wise In re Simmons, supra notc 78 Staie Hlgh-

way Depariment v. Augusth Dhrict of Mo, Gz, Conference of Methodist
Churches, supra aote 95, '
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State Highway Depi. v. Hollywood Baptist Chiurch *5
indicates that there may be circumstances when market
value and actual value are not the same, and “If they arc
not, that valuc which will give just and adequale compensa-
tion is the onc to be sought by the jury in rendering its
verdict.” Old churches occasionally scll, but these sales
usually are for conversion of the property to another use
and are of liitle or no assistance in valuing the property of
a going church.*** As a result, the courts arc required to
seek market value, or whatever other measure they apply,
through other data. United States v. Two Acres of Land,
Ele. " states: . .

But people do not go about buying and selling country

churches. Consideration must be given to the elements

actually involved and resort had 10 any evidence available,
to prove value, such as the use made of the property and
the right to enjoy it

The proof to establish the value of church property is
produced usually by means of the cost approach.™! /n Re
Simmons ** indicates:

A fair value would seem to be the value of the land alone,

the value of the property enhanced by the buildings

thereon, tzking a reasonable cost of replacing the buildings,
considering their stale of repair and deprecintion from the
time they were erected.

Although cost may be cogent evidence of value, it is not in
itself the only standard of compensation

Church land is valued by means of the market data
approach.™* 1n St Patrick’s Church, Whitney Foint v.
State, ™5 the court rejected the argument that the vacant
land taken was to be vaived by the cost of a subslitute tract
purchased by the church, deducting the value of the resi-
dence cn the substitute. The court considered this to be an
attempt 1o apply the “cost to cure™ theory and held:

Sound reason requires that the theory cannot be used in
cases of subsequent acquisitions of Jand outside the bounds
of the approprizted property: nor should a condemnee’s
right (0 compensation be made to depend upon whether
adjacent land could be easily purchased.

The court concluded that the damages were to be mea-
sured by the before and after values at the time of taking.

Assuming that a parking lot necessary for the church's
operation is taken, strict application of the before and after
rule could result in substantial loss to the church itself. In
lieu of this, should the value of the arca taken be deter-
mincd by considering the costs of a new parking arca
adjacent 1o the church, whether the arca is impraved or
not? On the contrary, is the church adequately compen-
sated for the loss of its parking lot by value being confined

" Suprd nolc 87.

= Smith, supra noic 194; cf. Commonwealth v. Oakland Unitéd Bap-
tist Church, supra note 145, :

0 Supra aotc TH; see In re Simmons, supra note 78; Assembly of God
Church ef Pawieckel v. Vollune, supra tiote 7%,

» Commonwealih, etc. ¥, Congrogation Aushel 5 Ford, swpra nole 375
Trustees of Grace and Hope Mission v, Providence Redevelopment
Apgency, Jupra note 19%; Assembly of God Church of Pawtucker v, Vai-
lone, supra note 19; First Bapuist Church of Maxwell v. State Depariment
of Roads, xupra note 9%, Davis, Appraisal of Clurch Property, ENcvcio.
rcoia 0F REaL ESTATE APPRAiNG ch. 28 (Prennice-llali 1959) Cates,
Jupra note 195; Smith., ywprd nole 199,

> Supra note 9, '

3 Unlted States v. Two Acres of Land, eic., supra note 78,

= Travis, duprd tote I8

i Supra nole 239,

to the market value of the vacant land taken? In an action
in which the Washington State Highway Commission was
acquiring parking spacc and arca for expansion of a pa-
rochial school, a settlement was reached, in part hased on
a consideration of a market value of adjacent substitute
lands where residences were located. Of course. there was
no assurance that the school could acquire the lands at
the values indicated or at any other fipure, The owner may
or may not have been made whole. But a sirict applica-
tion of a before and afier rule could bave been based only
ot guesses of the appraisers on each side concerning the
amount of depreciation that buildings not tazken would
suffer as a rosult of losing parking. The approach taken,
if mot done voluntarily, would be contrary to a privaie
owner's rights as indicated in the Se. Parrick's case; but,
as previously indicated, the substitution approach has been
applied to private properties.™ 1f the law permits use of
this approach, the appraiser might consider the probiem in
terms of appraisals by aliernate methods: a before and
after appraisal based on market value and an appraisal

. based on the cost of a substitute.

The problem of valuing churches has been covered by
a Maryland statute *° which provides that compensation
for a church :

. . . shall be the reasonable cost as of the valuation date of
erscling a new structure of substantially the same size and
of comparable character and quality of construction as the
acquired striclure at some other suitable and comparable
location within the State of Marvland to be provided by
such relipious body. Such damages shall be in addition o
the damages 1o be awarded for the land upon which the
condemned structure is located.

Although improvements are valued by the cost of a sub-
stitute, the Jand taken is not valued in terms of what the
church might have to pay for substitute Jands but is valued
in terms of its market value,

Smith suggests that replacement cost (egua! ulility) be
used as 2 starting point in applying the cost approach to
churches, indicating that this will result in the autornatic
elimination of super-adequate items.** Case authority for
this position is lacking, In Assembly of God Church of
Pawtucket v, Vallone,*® proof was in terms of the cost of
a “theorctical one-story church building.” WNo error be-
cause of failure to consider “the cost of producing com-
parable property having facilities for a church and rectory
equivalent to those provided by the condemned property™
was found.

As is often true in applying the cost approach 10 special
purpose properties, the most difficult calculation in valuing
churches is 1the determination of depreciation. All forms
of depreciation~physical, functional, and economic—may
exist in a church.™®

In Trusices ¢f Grace and Hope Mission v. Providence
Redevelopmenr A gency ™ the court held that as a condi-
tion precedent to the admission of functional depreciation,

M Lor Inst pact of “'Substitetion”™ jn Chapter Four.

2 Mp. Con: ANN, art 334, § 54d),

2 Supra noke 194,

U Supra ot 1. see discussion of equal utility under “The Cost Ap-
proach’ in Chapter Four,

8 Ciales, supra node 197; ¢f, Davis, supra note 38].

» Supra niie 195,



there must be a showing that “because of the property or
some portions thereof is becoming antiquated or out of
date, it is not functioning cfliciently in the use for which
it was constructed or renovated and to which it is dedi-
cated at the time of taking.” 1n the Trusices case the struc-
ture had recently been renovated and there was no showing
of depreciation except wear and tear.

Functional items include adequacy of seating, capacity
of the sanctuary, number and capacity of Sunday school
amd meeting roomws, parking facilities, design, construction,
and quality of materials in kecping with area standards.
Economic obsolescence may result from neighborhood
changes.®* Superiority or inferiority of the subject church
when compared with “like™ churches may give the ap-
praisers somc gauge for estimating the functional and
economic obsolescence. Each church may have its own
peculiar needs, however,*

The ultimate determination of the exact amount of de-
preciation will be a matter of opinion and not mathematics.
This opinion should be based on an adeguate investigation
of all factors that can affect the utility and value of a
particular church.

An exampie of the investigation of depreciation that can
be conducted occurred in the appraisal of a 50-year-old,
frame church that was being acquired as part of a post
office site. The appraiser for the government formulated
a questionmaire that was answered by the pastor of every
- other church in the community, Among factors included
for each church were the size and adequacy of the church,
parking, effcct of location, residences of members, and
other factors that would affect the desirability of purchas-

ing an old church, The questionnaire was supplemented by

personal interviews on needs and trends in church con-
struction. The appraiser concluded that the church had
suffered much fuoctional obsolescence, including inade-
"quacy of land arca; the size of sanctuary, vestibule, offices,
Sunday school rooms, sterage space, and off-street parking;
the shape of the sanctuary; the steps entering the church;
and the three-story comstruction of the church (the trend
being one story). Furthermore, the subjeci church was a
fire hazard. In view of these elements, the appraiser felt
the church was obsolete but could be used on zn interim
basis for 10 years until a new church was constructed.
Depreciation was taken on this basis. The owners referred
1o churches having tives in excess of 300 years, taking some
depreciation. The verdict was close to the condemnors
appraisal iestimony.

Approach was in werms of market value: what anocther
congregation would pay for the subject church. 1t is ques-
tionable if another church, absent being compelled to buy
becausc of fire or similar catastrophe, would see value in
a 50-year-old church that might not be adjustable to fit the
needs of the prospeclive buyer. 1a such a casc, the needs
of the subject church could pet Jost in the shuffle when the

= Payis, supra note 38); Smith, supra note 197; Paliner, siprd note
33, p. 82, -

s Cf. Dowie v. Chicape, W. and N.S.R. Company, 214 1. 49, 73
N.E.2d 354 (1965) where the courl said:

The right 1 entertain any relipious belief . . dota not bring to or
carry with It increased or additional property rights 1o those held by
other perople adopuing other religious views or no religious vicws,
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“informed buyer™ entered the picture. In place of a strue-
ture that docs the job, although not as weil as might be
wished, the congrepation may reccive compensation that
will not replace what it had,, In the cited example, the
congregation recognized that the church was nearing the
end of s useful life. Apparently it did relocate without
the benefit of the additional 10 years that the appraiser felt
was left in the old building, Absent adequate inquiry into
the particular situation of the subject property church,
another conpregation might not be s¢ fortunate. Avoid-
ance of this incquitable possibility has been accomplished
in Maryland by Mp. ANN. Copg art. 33A, § 5(d), which
allows compensation in the form of reasonable cost of a
substantially similar structure. This approach may result
in 4 “bettcrraent” to the owner where there is no allowance
for depreciation of the church taken. -

Property owned by a church docs not have to be valued
for church purposes. Certain church propertics, generally
referred to as “educational buildings,” are treated as other
properties and appraised by the market data approach.®*
That the property included offices, classrooms, library, liv-
ing quarters, as well as a chape! did not prevent the
property from being considered vnigue and from being
valued on a reproduction cost basis in the Trustees case.®®
This is to be contrasted with In re James Muadison
Houses ¢ and In re Public School 79, Borough of Muan-
hatran,*® involving multistoried buildings converted into
churches,

In S:ate Highway Depi. v. Hollywood Baptist Church, %
the church had relocated prior to the time of valueation, and
the court concluded that the land was no different from
any other and that market value was the appropriate mea-
sure although a portion of the remainder was stiit used for
church purposes. The court, in Dowie v. Chicage W, and
N.S.R. Company,* involving a taking for railroad right-
of-way through a religious community, held that the
claimed special value of the property was “senlimental,
and speculative.” In Chicago E. and L.S.R. Co. v. Catholic
Archbishop*® the court permitted valuation of church-
owned lands across from the church cemetery for restav-
rant and saloon purposes, although it was argued that the
Bishop would disapprove of such uses.

Proximity damapes may result to remaining church
property on a partial 1aking. In Gallimore v. State High-
way and Public Works,®' the court noted:

It follows that any circumstances that depreciated ils fair
market value for church purposes adversely affected the
properly in respect of the use for which it was most
valuahle,

The cournt stated in Stare Highway Dept. v. Hollywood
Baptist Church: '*

4 Bmith, suprae note 197,

*+ Trusices of Grace and liope Mission v. Providence Redevelopment
Apency, supre nole 195, converted premises were also valued for church
use in Assembly of God Church of Pawtucket v. Vallone, supra aole W,

% Suprg note 44,

=T Supra nole 44,

2wl Supre note 87,

™ Srpra nole %3

HO 139 [ 525, B NG, 372 (14875,

1 Supra note W, See abvw First Parish in Woburn v. County of Mid-
dlesex, supra noie 14,

i Supra note §7.



is

. Mere inconvenience is not, in and of itself, an element
of damage to be considered in condemnation cases, incon-
veniences such as noise, smoke, dust and the like may be
considered if shown by the evidence 1o adversely affect the
value of the condemnec’s remaining property.

The Hollywood Baptist case refused 1o allow damapges that
were claimed would occur during the period of construc-
tion. The court noted: *“[t must be shown among other
things that such factors are a2 continuous and permanent
incident of the improvements. . .

In Durkam and N.R. Co. v. Trusices of Bullock
Chucch,* damages to the value of the property were found
te result from the loss of hitching space and the disturb-
ances caused by proximity of the rallrond and the court
noted:

Injury to such property, and respected it impairs s useful-

ness for the purpese to which it is devoted, constitutes an

element of damage, recopnizahle when such injury is the

direct cause of the act complained of, or when it flows
dicectly from the act as a consequence.

The holding of this case is 10 be contrasted with that of .

First Parish in Woodburn v, County of Middlesex, " where
compensation for the anticipated annovance by noisy Sun-
day travelers, being an unlawful act, was not aliowed. In
State Highway Dept. v. Augusta District of North Geargia

Conference and Methodist Church,’® involving the taking
of a portion of a religious camp, a cabin near the highway
was rendered useless because of noise amd other {actors.
The court noted that market value was not only the rule

" and held that evidence of the cost of the cabin and costs

of readjusting were proper.

In summary, the market value measurd of compensation
has bren both applied and rejected when dealing with
churches, Deciding the worth of one church property in
terms of what another church would pay for it can result
in a failure to recopnize values to the congregation in the
first property. Needs of all churches are not the same.
Particular uses and needs of the subject property congrega-
tion should be recognized if it is 1o be made whole. Be-
cause of the lack of other dafa, the usual method of ap-
praising a church property is the cost approach methed,
Difficultics are encountered in measuring functional and
economic depreciation, hut churches do suffer such, The
appraiser must exert substantial effort to determine ele-
ments that render churches of the type under consideration
desirable or undesirable and that affect their otility for
church purposes. If the taking interferes with the use of
the property for church purposes, damages are generally
atlowed.

CHAPTER SEYENM

PARKS

Parks often are not extensively improved, and valuation is
more a problem of the value of land than of improvements,
The value to the public of a park and the necessity for
securing a substituie facility are almost impossible to de-
termine. Because of these factors, compensation for the
taking of park property usually is expressed in terms of
market value. When private parks are dealt with, addi-
tional data in the form of income may result in compensa-
tion recegnizing value in use or value to the owner beyond
the ordinary market value of the property. It is therefare
possible that, under simifar circumstances, a private park
might be valued at more than a public park.

PUBLIC PARKS

An application of the market value measure of compensa-
tion is found in People v, Clty of Los Anpeles**® where

o Sapra nate 118,

4 Supra note 116; see dissent, LUnited Siages v, Two Acrrs of Land,
¢, supra note 78, cxcepting to allowance of ministers’ salary acd dam-
ages o members. See alra Dowie v. Chicago, W. and N.S.K. Company,
sapra nole 393.

. Supra note 95,

«u Lupra note 78,

the condemnor was arguing that under the “public trust
theory,” the land could be transfetred to another public
agency without just compensation and also that the “sub-
stitute facility” doctrine should be applied, resulting in no
compensation because there was no necessity for a substi-
tute. The court concluded the measure was not 1‘hc value
of the property for special purposes, but fair market value,
The court refused o apply the fair market value that would
be paid for the land as a public park only, noting that it
was not capable of being sold and could have no market
value for such use, and concluded that the measure was the
market value of the property if placed on the markel for
all uses to which it was adaptable.+®!

 The holding of People v. City o! Loa Angeles, id., hes been codified:

Putlicly owned real property dedicnted to parks purposes, oiher
than stale parks, when acquired for state highway purposes, by
eminent domain, shall be compensated for by ihe depariment on
the basis of the faic marked value of the property 1nken, considering
all uses for which it is available and adaptable regardless of its
dedication to park purposes, plus the valte of improvemenis con-
structed themon, . . .

The code dots provide for the use of the substitution approach where
apreed to:



Again, in United Stares v, State of South Dakota Game,
Fish and Parks Dept.,** where an island in the Missouri
River was being acquired, the court refused to consider the
issue of necessity of a substitute and applied the market
value mcasure, noting that just compensation included all
elements of value that inhere in the property but did not
exceed market value fairly determined.

United States v. Certain Land in Borough of Brook-
fyn 4% departed from the position of refusing to apply the
doctrine of substitution to vacant playground land and,
after noting that the key notion of compensation was
indennity, said:

We see no reason a priori for treating a public streel as

mote deserving of compensation for its replacement than

a public playground might be, . . . Both may serve vital

public fonctions and the absence of either mighl cause

serious strain on other public facilities, . . .

Under this view, if a playground is found to be “necessary,”

the city may well be entitled to the amount needed to

acquire and prepare the additional land, Iess the value of
the land still held, if any, that was 2ot a necessary pasnt of
the playground,

The Brooklyn case involved a faking of lands that had
buildings on them when purchased by the owner. These
buildings bad been removed prior to the condemnation.
The court held that the original cost, including improve-
ments, was material to the market value of the property if
the substifution doctrine was pot applicable. Under this
case, the owner was assured market value of the property
if replacement was not necessary. In this respect, the case
was a departure from the strict application of the substi-
tute property doctrine, under which nothing would have
been paid if replacement wids not necessary.fi®

In Westchester County Park Comm, v. United States, !
the government valued the property being used for park
purposes as residential, and the owner valued it on the basis
of a capitalization of rentals being received from the gov-
ernment, Both parties ignored the restriction to park use
that exisicd on the property. After noting that the key
notion of just compensation was indemnity to the owner,
the count indicated that if proof had been presented con-
ceming the value of the property for use as a park site, the
county would have been entitled to such compensation. It
is hard 10 see how the owner could establish value in its
use beyond the market value of .a substitute, Alse, in Town
of Winchester v. Cox, "% involving land deeded for park
purposes, the award of the trial court assumed the preperty
was ungestricted, The referec previously had found that
the property had no value as a park. The court noted that
the obligation of the state was to make the town whole,

In ticu of such compensation, the departmcent aod “the owner or
agency in charge of such pork property may provide by agreement
where i is found economically feasible 50 16 do that thw depariment
may provide substitaee park Facilities of substantially equak wiility,
or facilicics of lesser utility with palyments represcating the difference
in otifity, or may pay the reasonable cost of acquiring such substi-
tule facilities.

{Car. Hicaway Cope § 103.71.)
8 Supra poic 233,
o Supre nole 95. Sef alse United States v, Ccrtam Property
Borough of Manhattan, supra note 197, involving publke bah Iacilay.
o Ser alxo S1ate of Califoris v. United States, supra note 208,
w1343 F2d 688 {1944).
ut 129 Conn. 106, 26 A.2d 592 (1941},
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which required that the value of the land taken as though
unrestricted be paid, the money 0 be held subject to the
same restrictions as the land.

PRIVATE PARKS

Private parks held for recreational use have fared better
than have public parks 2s to their ability to prove value for
such uses, A leading case in this field, and also one of the
leading special purpose cases, is Newton Girl Scour Coun-
cil v. Massachusets Turnpike Authority,*** which involved
the taking of a strip of land through a Girl Scout camp for
use as part of a freeway project. The triat court excluded
testimony of damages based on use of the land for camp
purposcs and refused 1o instruct on assessing damages
based on such purposes, The area taken included shield-
ing from the existing highway, and this taking resulted in
the loss of the camp’s privacy. The appellate indicated that
damages could be proved by other than comparable sales
and that although market value remained the test, the
property was to be valued for that use which would bring
the most money:
In such cases, it is proper to determine market value from

the intrinsic value of the property and from its value for
special purposes for which it is adapted and used.

The court also stated that more flexibility with respect to
evidence would be allowed. The burden was placed on the
owner to show that it was impossible to prove the value
of the property without using some mode not depcndem
on market value in the usual sense,

Owner have been compensated for the value of a
variety of recreational uses enjoyed by their iand:

in re Public Beach, Borough of Queens,1'* beach rights.
A substantial sum would be paid for such rights, although
the value of the fee might be nominal.

Board of Park Commissioners of Wichita v. Fitch %
sandy land containing two lzkes. The property was to be
valued for its most advantageous use. Such value was
largely a matter of opinion,

Scott v. Stare,**® historical tavern, museum, and park
The land may have value based on its “peculiar qualities,
conditions, or circumstances.”

State v. Wilson,*'* unusual rock formetions. The pro-
perty had “intrinsic value arising out of its uniqueness.”
Impairment of access reduced business profits resulting in
diminution of the highest and best use, .

Central IMlinois Liglht Co. v. Porter,*® duck huating
lands; described as its “only use.” Damages resulting from
diversion of duck fiights by towers and transmission lincs
were allowed,

Keator v. State,'™* “Isaac Walton League™ clubhouse on
river. Valuation was allowed for the property’s highest
and best use based on “actual or inirinsic vaive,” in terms
ol reproduction costs less depreciation,

A number of cases involved takings from polf clubs,

1 Supra nie 52, '

04 269 N.Y. ¢4, 199 NLE. 5 (193%),

S8 Supra tote 19,

418 Supra note 48; ¢f. State v, Wemrock Owchards, Inc., supre nole 51,

% Sypra note 48,

2 Syora note 4B,

123 MY, 2d 337, 248 N.E.2d 248 (1568); modifying 26 App. Div. 2d
L, IM MY 5.2d 671 {1964),
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Some of these apply a cost approach to what is essentially
vacant land. In Albany Country Club v, State** 2 polf
caurse was held a specially, and the use of the summation
or cost approach was held proper. The lower court declined
to add the replacement costs of trees 1o the value of the
fand, stating that these were considered to be part of the
fand. On appeal, this result was to some extent modified
by the court’s increasing the award for Jand, stating that
the land of the club appreciated in value with age, making
reference to frecs and “other intrinsic values.”

In United States v. 844 Acres of Land, etc. **' the
owners coptended that the reproduction cost method was
proper and that one cost that should be included was the
cost of clearing a hypothetically wooded tract. This con-
tention was rejected by the lower court, but, on appeal,
the court held that if proof on retrial were that no cleared
lands were available, the jury was entitled to weigh the
costs of clearing as part of reproduction costs; otherwise,
if the jury felt that the property was not unique and that

cleared comparables were available, it was to disregard -

the clearing costs,

Treatment of trees and similar land improvements can
result in an unusual application of the cost approach. Trees
generally are valued as part of the land#** Separate
valuation of shade trees has been the subject of some
literature concerning valuation.*®* SMaADE TREE Varua-
TIGN 424 sugpests the valuation based on trunk area, kind,
and condition. The application of the formula can result
in more than adequate compensation; there is nothing o
indicate any correlation 10 actuat or market value.

Re Braniford Golf and C.C. and Lake Evie and N.R. W,
Co.'% indicates that the cost of substitute premises, suitable
and convenient, would be a fair test. Albany Country Club
v, Stare** however, indicated that it was not the lipbility
of the state to furnish the claimant with eguivaient facilities
at a pew site and that there was no need to consider the
costs, including a water sysiem, at a new site. State High-
way Dept. v. Thomas ** held that testimony of reconstruc-
tion of tees on other lands owned by the landlord was not
relevant {0 the lessec’s case, absent the showing that the

9 Supro note 48,

4t Sppra nipte 146. .

1S MCMICHAEL, APPRAISING Mawuai ch. 24 (3cd ed., Prentice Hall
19413, refers o Fevt, Our Skabe Trees, and Fenmsia, THE CoMPLETE
Mooten TaEe Exrokt Mamuawr (1956),

iz Kamlet, Legal Faciwrs in Evaluating Land with Tree Growths, M
ArrRatsaL J. (1) D2 (lan. 1968). Rcplacement cosl of Lrtes was con-
sidcred in Long Islamd Highway Co. w. Siate, 28 App. Div, 24 1014, 283
N.Y.5.2d 806 (1967). : .

¥ SHapE TREE VALuATION (Nationai Shade Tree Conference 1957},

landlord was willing to renegotiate the lease granting the
lessee the right to usc other lands,

Golf course cases have allowed damages for loss of
screening and for “cosis to- vure” by reconstructing
damaged holes.**  Damages for rental value and costs of
maintaining a club staff while finding new facilities were
not allowed in Albany Coantry Club v, State 1?

Carb indicates that an income approach might be proper
where a club is operated for profit. Among factors for
consideration in valuing a golf course, he lists neighbor-
hood and location, tand, the improvements (the course,
swimming pool, and other facilities) parking, membership
{including number amd dues}, receipts, expenses, com-
petition, and monagement. In his valuation of land, he
suggests use of an absiraction process, valuing the land
as if developed and then making deductions for cost of
development, overhicad, and profit.**® This method can
result in value in excess of what would be arrived at by
the market data approach.

In conclusion, becasse the land is not extepsively im-
proved and because of the difficulty of establishing the
value to the public and the necessity of a substitute, market
value i3 the measure of compensation in most public park
cases. Valuve for park use is little recognized. In Unired
States v. Certafn Land in Borough of Brookiyn'** and
United States v. Certain Property in Borough of Man-
hattan,*** the dectrine of substitution is extended to public
recreational facilities. These cases also indicate that in the

.absence of the necessity for replacing the facility, the

owners still would be entitled to the market value of their
property. This opinion is a departure from the strict
substitution approach, which would allow nothing to the
owner in the absence of a necessity to replace.

QOwners of private recreational areas fare better than do
public owners, &s intrinsic value or special value to the
owner usually is recognized. This recognition occurs par-
ticularly where the owner’s enjoyment takes the form of
income from the property. It is inequitable that a private
owner should receive more than does the public owner in
the same situation. The extension of the substitution doc-
trine to park facilities may overcome this incquity.

5 Supra nGte 119,

i Supra note 48,

A fupra noce 135,

wH Knollwond Real Estaie Co, v, State, swpra nole 119; Leyin v, State,
sepre nole 147; Re Brantford Golf and Counlry Club and Lake Ede and
N.RW. Company, supra noje 119.

42 Supra noic 48.

s Carb, Approisel of a Couniry Club, ENCYCLOPEMA OF REAL, ESTATE
AFPRSmG ch, 30 {Premice-Hall 1959).

o Sppra pote 95.

N Supra note 197,



CHAPTER EIGHT

SCHOOLS

In cases involving schoo! properties, the courts have rec-
ognized the necessity of liberalizing the proof permitted
to establish just compensation.*

“ .. All of the capabilities of the property, and all the
uses to which it may be applied, or for which it is adapted
which affect its valuc in the market are o be consid-
ered . . " ‘

Factors affecting the use of the property for institutional
purposes should be recognized. 3+

The market value mcasure of compensation has been
applied 1o private school properties. In dealing with public
school properties, the market value measure has been
disregarded. In County of Cook v. City of Chicago*s
following the condemnation of part of a schoo! yard and
some of its utilities, testimony on market value was stricken,
the trial court saying:

This is a special use properiy for school purposts, and its
valuation must be based upon iis highest and best use as
school property and no other basis.

In sustaining this, the appellate court held: 4%

In the matter of valuation 'of property, our Supreme Coun
has held that market value is nol the basis when special use
property is involved.,

Where a portion of the property was taken and the re-
mainder so damaged that it could not be used for school
purposes, the before valuatior is made in terms of value
for school purposes and the after vahiation in terms of
market value.** San Pedro, LA, and S.L.R. Co. v. Board
of Education+** indicates that for ihe institution to be
destroyed for school purposes, there must be a showing that
it is impractical and unreasonable t¢ continue the school
after reasonable efforts and diligence to overcome the bad
elements created by the taking. The court held the fact
that the school had relocated was not relevant to this
issue.

Where the taking is extensive, valuation of public school

2 Callimore v. Siate Hiphway and Public Works Commission, sapra
note 79, quoling Nanabzla Power and Light Company v. Moss, 220 N.C,
200, 17 S.E2d 13 (1941} see Maho-Westeen Ry, Co. v, Columbia Con-
fetence, elc., supra mote 77; Board of Education v, Kanawha and M.R,
Co., supre note 223; Idzho-Western Ry, Co. v. Columbia Conference, eic,,
sigrg nole 17; County of Cook v. City of Chicagn, supra note 35, see
Guthyle, Value-fa-Use (Insiiiational Properiyy, 9 B1GHT 0F War (6) 56
{Dec, 1568); Gallimore v. State Highway and Public Works Commission,
supra note 9, stales that where value for other purposes is greater, evi-
dence of Lthe eflect on value for institutional purposes only s lrrefevant,

4 Gallimore v. State Highway and Public Works Commission, supra
note 79; larvey School v. Stale, supra noie d8; ldaho-Western Ry. Co. v.
Columbia Corference, elc., supra aote 17,

B Supra note 35, B

i qecord: Slate v. Waco fndependent Schnol Disirict, supre nole 95.

w Bosrd of Education v, Kanawha and M/R. Co., supre note 113,

¥ Snpru nole 115,

& Bosrd of Education v, Kanawha and MR, Co., supra note 123
County of Cook v, Cily of Chicags, supra note 355 Staie v, Waco Inde-
pendent School Distrct, sapra pote 95; United Sintes v, Board of Gduca.
tion of County of Mineral, swpra note 36; Wichita Unified School District,
supra nole 95, .
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" property usually involves the application of the substitute

property doctrine.¥® State v. Waco Independent School

Disiricr ' in holding the substitute doctrine applicable

said: .
This view is grounded on the fact that it makes no differ-
ence whether the property has a3 market value or not, or
what it has lost is not the inquiry before us; that inquiry is
the cost of restoring the remaining facilities to a utility for
school purposes equal to that enjoyed prior o the taking
if the facility is reasonably needed to il a public
requirement, -

The taking in the Waco case was 7.40 acres of a 25-acre
high school campus and included most of the classroom
facilitics, leaving a $250,000.00 gymnasium and three shop
buildings. The state’s contention that valvation should
have been on a before and after basis was rejected. An

" instructicn on compensation in the form of costs of Jand

and buildings required to restore the facility, using the
remaining land and improvements, was held proper,

In Wickita v. Unjfied School! District No. 259,44 the
substitution doctrine was applied to a school over 40 years
old. The court, based on the district’s obligation to
provide educational facilities, rejected the claim that de-
precialion and obsolescence should be charged against the
cost of the replacement facility, The city was acquiring
4.13 acres of land in the Wichita case, and the school
district claimed that it should receive full value for this
land, The swsdents of the old school were distributed
among three other schools, and additional land 1o care
for the replaced students was requited at only one of these,
The court allowed compensation only for this additional
land, indicating that the rule requiring compensation in a
sum suflicient to provide the nceded equivalont was as
applicable 1o lands as it was to buildings. The court held
that the issue of compensation for necessary substitute land
should have been submitted to the jury rdther than deter-
mined by the trial court as a matter of law.

Central School District No. [ v, State ¥% involved a
vacant tract that the district had planned to develop as a
school site. Although the property was vacant and recog-
nizcd as not constituling a specialty, the trial court valued
it for school usc by making adjustments in the price paid
for a tract seccured as a substitute sitc. Similar in the
treatment of vacant land is United States v, Certain Land
int Borough of Brooklyn, " which involved land from which
improvements had been removed after purchase and which
had been developed as a school playpround. The case
held that the price paid for the land, although improved,
was rclevant to the issue of the market value of the and,

N Yupra note 9%,

W Xupra pote B35,

W Supra note 48,
a2 Supra nole 95,



42

The case was remanded for consideration of whether the
sitc was neccssary jor the purposes for which being used,
in which case the subslitule property doctrine was 1o be
applicd. In the usual school case, the reguirements of
necessity should be casily satisfied, because students dis-
placed by the taking must be relocated somewhere.
Because of the age and location of the schoo! buildings
in Srate Highway Dept. v. Owachita Parish School
Board,*** the replacement cost less depreciation approach
was applied in preference to the substitolion doctring,
which did not recognize deprecintion. Similar was
Masheter v. Cleveland Board of Education*'* involving
school buildings 71 arid 85 ycars old and 2 gymnasium 29
years old. In Harvey School v. State,*'s it was held that
functiopal depreciation must be given consideration.
Damages to imprevements on the remaining property
have been recognized. Usually, compensation for such
damages is in the form of the costs of curing the defects

caused by the taking., This cost is found by the application

of substitution.’** I{ may be in the form of a depreciation
in marke: vaiue it In Fdoho Western Railway Co. v.
Columbia Conference, etc.,V'® it was held competent for
the college 10 introduce evidence to show that the con-
struction and operation of a steel railway next to the cam-
pus would be a permanent and lasting dciriment to the
temaining property and would “impair its usefulness and
mar is inviting sitnation and prospect.” The noise from
railroad operation, in view of the peculiar use of the prop-
erty, was characterized as a private nuisance. In Galli-
more v. State Highway and Public Works Commission °
involving a Bible school, the court noted that if the property

was more valuable for othet purposes, “evidence that would
affect the fair market value oaly for institutional purposes
would scem jrrclevant.” ]

Measurement in terms of fair market value and by
applying the market data approach has been held appro-
priate in valuing school properties owned by school dis-
tricts bot not being used for school purposes, In United
States v. Certain Lands, Etc.*' the schoolhouse on the
land had not been used as a school for some time, and the
property was not accessible or usable for schoo! purposes.
The court rejected reproduction costs as the sole criterion
and held the market value measure more appropriate.

In summary, in dealing with private schools and public
school properties not being put to school use, the market
value measure is applied. In the event of a substantial
taking from a public school facility, the doctrine of sub-
stitution: is the usual measure of compensation. In a taking
of old public school facilities or private school properties,
reproduction costs, less depreciation, are used. Where

- the fagilities can be rehabilitated on-the remaining prop-

erty, the “cost 1o cure™ approach is appropriate. Deprecia.
tion in value of the remaining property for school purposes
has been recopnized ds a proper item of compensation
except in thosc cases making a strict application of the
substitute property doctrine, Except for cases in which
the cost approach is taken, with its built-in problems in
measuting depreciation and with question of the propriety
of measuring the value of z private school facility in terms
of market value where there is no market, the owner of a
school facility generally is adequately compensated for its
ltosses under existing case Jaw.

CHAPTER RINE

OTHER PROPERTIES

In addition to the propertics already discussed, other
unique properiics have been classified as special purpose.s
Public highways, one such type, usually are valued by an
application of the doctrine of substitotion; and the leading

i Supra note 197,

5 Supra nowe 237,

18 Sypra fote 43, Accord on unused jands: United States v, 2,184.81
Acres of Land, 45 T, Supp. 68t (1942); Swaze of MNebraska v, United
Staies, 64 F.2d 865, cert. denied 334 1.5 BIS, 68 5. Ct. 1070, 92 L. Eq,
1745 (39471), involving school wvust lunds and reieciing substitution.

T Wichita v. Unilied School Disirict No. 259, supra note 95,

s Board of Education v. Kanawha and M.R. Co., supra note 123,

4@ Supra nole 17, )

& Supra note 79, .

45t Sppra pote 160 ’

« Sere Chapler Two. In addition fo others previously considered,
GOUIBELINES TO APFEAISE SPECIAL PUkrost PROPERTIES, issued by the
State of New York, Depariment of Transportalion, includes hospitals,
Jadls, city halks, other public buildings, thealers in smabl Jocalities, club
houses, clinics, ankd certain indusirial propeatics.

cases involving highways arc referred to in the section on
substitution.**® Two additional categories that contain a
nember of cases are factories **4 and utitities.*** Treatment

53 See annol,:  Measere of compensation in inent domain lo be
paida,o sl;nte or municipatity for laking of public highway or street, 160
A.L.R. 955,

4 Supra notes 47 and 268; In re Ziegler's Petition, supra note 14;
Sianley Works v, Mew Brilzin Redevelopment Co. supra note 259, Ap-
praisal anicles ipclude: Hogon, The Tochnique of Indusiriul Properiy
Valuarion, 19 Arprarsac J. 8994 (Jan. 19513 Fullerton, Appraisal of
Industriol Praperiy, ENC¥CLOPEMA oF REAL ESTATE ApemaisiNGg ch. 16
{Prentice-Hall 1959); Starreu, Now o Appraise Indusirial Praperties, REaL
ESTATE APPAAISAL PRACEICE (American Institute of Real Esate Appraisers
1958); W, Kinnagp, INDUSTAIAL Rear EsTare (Society of Indusirial Real
tors 1967). .

* Annot.: Compensation or damages for condemning a public unility
plant. 68 A.LR.Id 192, 2 Omeen chs. 17-1%; § Nicwous § 0930 M4
CoLumt. L. Rev, 542, Considerable titerature is available for walvavon of
wtifities for rate-making purposcs, as distinguished [fom condemoaljon;
sew infra note 477,



accorded such other properties has not been uniferm. Ne
extensive analysis of appraisal technigues’ applicable to
such propertics is attempted here.

Market value usuzlly is applied as the measure of com-
pensation.** Value to the owner has been recognized.+™”
The reason usually given for dectining to consider value
to the owner of peculiar business properties other than
utilitics is that it results in compensation for busipess not
taken. *+** Valuation of such propertics genmerally dis-
regards intzngibles, such as business taken or damaged,
going concern value, and goodwill. A distinction is drawn
when dealing with uzilities, where the business usually is
continued by the condemnor 2s 2 public enterprise. °

The cost and income approaches are the principal
methods of valuation used. Values because. of adaptability
of the property 10 particular use and because of enhance-
ment resulting from such a use have been allowed.*%® Proof
of profits has been allowed to show- the preductivity and,
in turn, the value of income-producing properties. 15!

Incidental damages, such as moving costs, generally
have been denied.*** This type of cost has been the subject
of considerable legislative action by states as a result of
provisicns of the Federal Aid Highway Act relating to
moving costs and other losses incidental to relocation.*®®
To a limited extent, moving costs have been allowed in
court opinions without such enabling legislation.+®

Except for utilities, there is little legisiation providing
for compensation for direct business losses. An exception
is found-in V1. STAT. ANN, 19, § 221(2), which provides
that the property is to be valued for its most valuable use
“apd of the business thercon,, and direct and proximate

lessening in the value of the remaining property or rights

therein or business thereon.”

That a property is used as a2 fzctory does not necesarily
mezn that it will be treated as a special purpose property
it it is adaptable to other uses. In Chicage v. Farwell 1
the court refused to disregard market value or to apply
specizl rules, nothing: <%

. + » There is nothing about making soap which renders
the business peculiar or different from any establishment
where a household necessily is made.

© Edgcomty Stetl of New England w. State, swpra note 245; In re
Zleglkr's Petition, supra note 14.

&7 Southern Ry, Co. v. Mcmphis, supra note 16; Sanitary District v,
Chicago, Pinsbwrgh Fi. W, and C. Ry. Co., supra note 56; 1 ORGEL
42,

¥

& Chicage v. Farwell, iwpra note #7; Banner Miling Company v,
Suate, sopra aode 15, {This case does recognize that business done can
enhance the value of the property.}

e Id,: Michell v, United States. 267 U5, 341, 49 L, Ed, 644, 45 8. Ct,
293 (1%24); 2 Oncey §8 68-72; 5 Nicnous §§ 1901 [2, (1913},

8 Supre note 261,

=L Sypra note 270,

44 Bapner Milling Company v. State, supra note 15; 4 Nichois §§ 14.1,
14.247 121. Annol.: Cost to property owner of moving personal property
& clement of damages or compensation in cminent domain proceedings,
&9 AL R.2d 1453, Annol: Good will as an glement of damages for con-
dempation of property on which business ia conducied, 41 A LR, 1025,

2 Supra pote 216,

®i In re Zicgher's Petition, swpra note §4, which Indicstes that moving
costs may be relevant o the vatue of the property and that to recover for
business interruptions prood muse not be speculative and must possess a
eeasonable depree of certnimiy. See «fva In re Widening of Gratiat
Avenue, 148 Mich. 1, 226 N.W, 688 (1940); Jacksonville Expressway Au-
thority v. Du Pree Co., Fia. 108 50.2d 289, 69 AL R.2d 1445 (1958).

w3 Supra pote 47,

" fecord: Chicape v, Harrison-Habted Building Corp., supre nole d3;
Amoskeag-Lawerence Mils, Inc.. spra nole 47; In re Lincoln Square
Slum Clearance Project, tw., supra note M; Kankakee Park Disirict v,
Heidenreich, mpre note 47, ;
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Also, wn United States v. Certain Property, Erc.** in
which a newspaper plant was being condemncd, the baild-
ing was held to be just another loft building, and no award
was made for the structure. Compensation for machinery
and other fixtures was not limited to their market value
after removal, however; and the owner was pranted the
value that would be paid by 2 purchaser for uses of these
itens as installed on the premises being condemned. Valua-
tion by reproduction cost was used as an indication of this
value,

Utilities differ from the usual taking in that they
generally include a valuation of the business taken, In-
cluded among intangibles for which compensation is paid
are “going concern valve” and the value of franchises,
Compensation for goodwill generally is not allowed.*
Of pecessity, the physical plant of the ulility and the
intangibles often are wvazlued separately, althoupgh the
ultimmate statement of compensation is in terms of the value
of the whole.%?

The income .approach is applied extensively in valuing
intangibles. In Monangahela Navigation Co. v, United
Stares,st® the court stated:

The value of property, generally speaking, is determined by
its productiveness, the profits which it brings 10 the owner
. . . The value, therefore, is not determined by the mere
cost of construction, but more by what the completed con-
straction brings in the way of earnings 1o its owner.,

Consideration has been given 1o the effect of the taking
on income in determining whether or not there will be
severance of damages where there has been a partial taking
from a utility, In United States v. Brooklyn Union Ges
Co.p"* for example, consideration was given to income
that the utility would receive from the government resulting
from its use of the area taken. Also, in the case of In re
Elevated Railway Structures in 42nd Street,'"* where a
railroad spur could be operated only at a loss, the court
awarded only junk value for the facilities and po value o
the franchise 173

The income approach is not the exclusive means of valu-
ing utility properties, including intangibles.*™ No rigid nule
can be prescribed under all circumstances and in all cases,

One situation in which the income approach has been re-
jected is that in which income is restricted because of the
public contro! of utility rights. In the case of Jn re Fifth
Avenue Coach Lines, Inc. %% the court held that profits
were prevented by the rates imposed by the condemnor,
Value was nevertheless aillocated 10 intangibles, including

operating schedules, operating records, and systems of

= Supra note 9.

wigl A LR 1026 69 ALR22 1428; & Nicnous §§ 1331, 15.44.

o ORGEL § 205; 4 NicHoLs § 1544, of. East Boothbay Water District
v. Inhabitants of Town of Boothbay Harbor, 158 Me. 32, 177 A.2d 659
(1962).

w148 U8, 312, 13 S, Ct. 622, 37 L. Ed, 463 (1892) quoted n Onan-
daga County Water Authority v. N.Y.W.5, Corp., supra note 95, which
indicates the income approach has iis limitatkons “but is unquestionably
relevant, particularly when gitempiing to measure the inlangibles of a
public uility.”

w1 Supra note 52,

@65 NUY. 1T, 192 N.E. 193 (1934}

A2 gocord: Hoberts v, City of New York, 295 UX, 264, 19 L, Ed. 1419,
55 5 C, 089 (1933,

LU 4 bec Water Dj v. City of Watcrville, swpra nolc 160: On-
andaga County Waier Authority v, N.¥Y.W.S. Corp., supra note 95,

2 18 MLY.5.2d 212, 218 NLE X 41 (1968).




procedure in iraining personne! and “the substantial sums
invested in them.” Also, in Brumswick and T. Water
District v. Maine Water Co.,*™s the court noted that:

A public service property may or may not have a value
independent of the amount of rates which for the time
being may be reasonably charged.

The Brunswick case states that 2 utility can have value,
although it may be required to furnish services at rates
prohibitive to sharcholders, and that onc item other than
the reasonableness of rates that gives value to the property
is actual cost. Of necessity, where the income approach is

rejected, valuation of physical properties must be by the
cost approuch 77 -

In summary, as to the properties not previously specifi-
cally discussed, market valuc usualiy is applied as the
measure of compensation. Unless the property is a business
produccr, reliance must be on the cost approach. Where
income is involved, the usual rule is 10 prohibit a considera-
tion of such income. This approach is not used in the
utility situation, where the business generally is treated as
being acquired. Because of this inclusion of the value of
intangibles, valuvation of utilities is a matter unto itself,
requiring particuiar attention.,

CHAPTER TEN

CONCLUSION

It should be apparent that there is no rule of law or ap-
praisal method that can be applied to every special purpose
properly. There is a wvaricty of such propertics. Even
different propertics of the same type present different prob-
lems. How each case is treated may, to some extent,
depend on the facts involved.

‘The need for special treatment of special purpose prop-
erlies has been recognized by the courts. This aim is
accomplished by permitting the use of one or more of the
fotlowing: a measure of compensation other than market
value; appraisal approaches other than the market data
approach, inciuding occasional resort to the “substitute
property doctrine™ and greater leeway as to evidence
allowed to eslablish value,

The function of a trial to determine compensation to be
paid to the owner of property being condemned is to pro-
vide constitutional just compensation to the owner. Of
necessity, compensation is established by opinion evidence.
Just compensation usually is measured by the market value
of the property. With special purpose propertics, the prob-
lem becomes how to satisfy the consiitutional requirement
of just compensation where there is no market for or sales
of the property involved. The owner must be made
whole; he is entitled 10 compensation for what he has Jost,
His compensation is not gauged by what the condemnor has
gained. .

Market value has been accepted as the measure of com-

4% 97 Me. 37). 219 N.E. 24 41 (1966).

= Sre In re Fifih Avenue Coach Lines, Inc., supra note 475; Port Au-
thority ‘Frans-Yludson Cuorp, v, Huskon Rapid Tubes Cosp., supra note
170, see Sackman, Jugyr Compentatior—the “Med Eonk,” 5 RIGHT DF
Way {3} A5 (Juec 1968). The use of cosis in valuing for eale putpose
diffees from the use made in valuisg Jfor condemnation purpises. 2 DeceL
§204; J. HonexknT, Pustic LRILITY ValUATION FoR Purrose of Harn

ContanL (Mucmillan 1931); Bonhright, The Aroblews o} tudiciel Vel
#lon, 2T Corum. L. Rey. 493,

pensaiion in some special purpose property cases and re.
jected in others. Some properties have no value “in the
market™; they rarely, if ever, are sold. The jury is in-
structed to decide what a willing and informed buyer would
pay for such property. Such an instruction as to what

someone will pay in the market generelly can result in an

owner of a special purpose properly not receiving the
value inherent in his property. In addition, the jury may
also be instructed not to consider “value peculiar to the
owner.” )

Where market value is repected, the court usually adopts
as z measure of compensation “the value for uses to which
the property is adaptable,” “intrinsic value,” or “value to
the owner.” Whether expressly recognized or not, the
basic element in all of these terms is value to the owner or
value arising from his use of the property. Even when the
fair market measure is used, recognition usually is made
in ong form or another of such special velue, Wot every
value the owner sces in his property is compensable. The
value must be real and arise from his use and ownership of
the property involved. The line between value charac-
terized as “peculiar to the owner™ and special value in the
property itself can be fuzzy. A basic test appears (o be to
consider whether another owner, engaged in the same
activily, would recognize the value in question. If the value
is peeuliar to the owner er subjective, such as sentimental
value, and not inhering in the property itself, it should not
be recognized,

Because of the absence of sales data, resort must be taken
to other proof to establish the value, market or otherwise,
of a special purpose property. One method of accomp-
lishing this aim is through the usc of approaches in valua-
tion other than the market duta approach. The cost ap-



proach and the income approach, although not coatrolling
on the issue of compensation, may be used.

The cost approach has been much eriticized. Usually, it
starts with reproduction costs; i.e., the costs of reproducing
exactly the improvements taken, whether such would be
reproduced or not. Such cost, except of practically new
facilities, generally has no rclation to value. From this
cost are deducted items of physical, economic, and func-
tional depreciation. The jarter two types of depreciation
cannot be detcrmined factually and may be dependent on
the opinion of the appraiser. Recognizing that the starting
point is off base, the variable of depreciation is presumed
to pult the course of valuation back to the target of just
compensation. The end result may or may not provide
indemnity 1o the owner. The calculations may be window-
dressing to give the appearance of validity to the appraiser's
preconceived opinion concerning value. In wview of the
present state of the law and appraisal theory, however, the
cost approach may be the only method available when
dealing with certain special purpose properties. ,

There is little room for improvement of the cost ap-
proach. First, starting with replaccment costs to the
subject (replacement with a facility equivalent in function}
and, second, arriving at conclusions on depreciation based
on more thorough investigations as to what factors present
in the subject property render it inferior in utility to the
replacement siructure—these appear to be the only areas
where the approach can be made more objective, Deter-
mination of depreciation vltimately remains subjective and
vsuzlly is high or low, depending on which party is being
represented. .

More liberal use of the income approach is permitted-

when dealing with special purpose properties. Although
the usual rule is to exclude business income, such income,
on occasion, is used as a starting peint for the calculation
of the value of physical property taken, Cemetery land
and utilities are prime examples. Business income, although
oot involved in an appraisal calculation, may be permitted
as evidence relevant 1o the issue of the value of the subject
property. Use of income may be justificd because the
property is such that it, rather than management, creates
the income, because the business done enhances the value
of the land, because the business done is indicative of the
uses to which the property is adaptable, or (rarcly, except
with utilities, althouph the taking may in fact destroy the
business) because the business is being taken. Many cases
do not permit evidence of income on the grounds that it
teads 1o speculation, collateral inquirics, and compensation
for a business that is not being acguired.

Should more cxtensive use of income evidence be
permitted in valuing income-producing special purpose
properties? Value of such property docs depend on ils
productivity and may have no relation to the costs of the
facility. If an income property is not productive, its
costs arc immaterial. Nevertheless, the cost approach
somctimes is held to be the onafy measure, sven though an
income-producing specialty is being valued. Caution should
be exercised as specialty is being valued. There are limits
beyond which income is not probative of the value of the
properly aud may result only in confusion. Costrol in

this area must be maintained by proper exercise of the
discretion of the trial judge.

Substitution, or the substitutc property doctrine, has
becn devised by courts as & means of sccuring adeguate
compensaton for public owners where it is nccoessary to
replace the facility taken.. Compensation is provided in
the form of the costs of 2 necessary substitute (land and
improvements) having the same utility as the facility taken,
Some cases applying the substitution doctrine allow
nominal compensation or none if there is no nccessity to
replace. Some cases purporl to apply this method to tak-
ings of private propery. ’

What methods of valuation have been applied to parti-
cular special use properties?

Cemeteries have been valued by the income approach or
by the market data approach, regardless of whether the
market value measure of compensation is adopted. Based
on the facts involved in various cases, it is impossible to
state when one method or the other would be proper. The
income approach bhas been held applicable where the lands
being taken can be characterized as an “integral™ part of
the cemetery, whereas the market dala approach bas been
applied when use of the lands involved for cemetery pur-
poses is “remote.” Which method is chosen appears to be
a2 matter of local preference. Valuation by the income
approach is based on the net annuval income for the life
of the cemetery, discounted to present value. The market
data approach is based on value indi¢ated by sale of com-
parable lands (but not cemetery lands). The income ap-
proach recognizes value for cemetery use, whereas the
market data approach does not. if there is, in fact, an
echancement because the land is available for future
development as a cemetery, the income approach is more
likely to render just compensation to the owner,

Market value often has been applied as a measure of
compensation when dealing with church property. This
approach is highly hypothetical because churches are not
bought or sold and owners do not consider their value in
such propertics in terms of what could be realized in the
market. Consideration of what another congregation might
pay for a church can result in the subject church receiving
less than it is losing, if the subject church is put 10 expenses
in providing a substitute facility in excess of its worth in
the market. Proef of the value of a church usually is made
by use of the cost approach. Here, once again, costs and
depreciation may be difficult to determine and may have
no relation to value,

Compensation for public parks is measured in terms of
market value, Where improvements are involved, the cost
approach i3 applicd. Special value to the owner is more
hikely to be recopnized when dealing with private parks.
Recent cases have extended the substitute property doctrine
10 public recreational facilities, the use of which, by provid.
ing the costs of a nceessary subslitute, makes the public
owner whole.

Schools have becn valued by using the doctrine of
substitution. They also have been valued on reproduction
cost less depreciation, where the facilities are old. In
dealing with private schools, the market value measure
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vsually is used, recognizing special value that the property
may have for school purposcs.

With other special purpose propertics, the cost approach
or income approach is relied on. Market value is the
usual measure of compensation. Compensation for in-
tangibles usually will not be made except when utilities are
involved. To the extent that intangibles, including business,
are taken or damaged, legal compensation usually does not
recognize these losses. Legislation allowing moving costs
and costs of rehabilitation have provided compensation for
some of this loss,

What method or methods might be used to assure pay-
ment of just compensalion in a special purpose situation,
assuming that just compensation means indemnity to the
owner? Methods of valuation other than the income ap-
proach can be compared as in Table 2.

Where substitution is applied in the strict sense and
replacement i necessary, the public owner is made whole
and may receive a betterment in the form of a cost of an
undepreciated facitity. Under the substitution approach
referred to as “new” in Table 2, which is the approach
proncunced in United States v. Certain Land in Berough
of Brookiyn+™* and United Stares v. Certain Properly in
Borough of Manhattan " 2 depreciation is charged. In
the absence of necessity to replace 1he facility, application
of strict substitution resulls in no payment of compensa-
tion, whereas under the “new” approach of Brooklyn and
Manhatran the owper still receives market value. A
public facility, inciuding the land on which it is situated,
would have some market value even if the property were

8 Supra note 95
¢ Sunrn pote 197,

TABLE 2
METHODS OF VALUATION

not necessaty for public purposes;, and the new approach
does insure the public owner constitutional indemnification,
As Table 2 indicates, the new substitution approach, with
its allowance of depreciation, is practically equivalent to the
cost approach.

Confining the sirict application of sehstitution to public
highways and utility distribution systems wsually will not
work a hardship on the public owncr, absent the necessity
to replace. Claiming that there is market value for a strip
of land 60 feet wide and 11 miles long or in the shape of
a gridiron, absent the public use originally being made of
the property, is unrealistic. In terms of a public distribution
system that need not be replaced, compensation for scrap
value appears adequate.

Absent wiping out a whole community by condemnation,
replacement of schools and parks probably will always be
necessary. The public still will be present and must be
served. With the social conditions presently prevalent in
urban areas, argument that parks are not necessary has
little hope of success. If sech necessity is recognized, sub-

stitution determined by either method, strict or new, assures

that the owner is at least made whole. As a practical
matter, the charging of depreciation under the “new™ sub-
siitution approach prebably will not make the public agency
unable to replace the necessary facility.

Differences between substitution where the facility is
necessary and the cost appreach are that under the strict
substitution approach depreciation is charged, and under
either substitution approach, the owner receives only the
costs or the market value of so much land as is necessary
to replace the utility of the lost or damaged facility, Land
surplus 1o the needs of the owner probably would not or

EFFECT OF NECESSITY TO |
REPLACE [UTILITY)

METHOD FORMULA
Substitution:
Strict Cost to replace No compensation if no necessity
building (utility} to replace
+ Land (utility} .
Value
New Cost to replace Market value paid if no necessity
building (utility) 1o replace
— Depreciation {betterment)
+ Land {utility)
Value
Cost approach: Cost to reproduce Mecessity immalcria! except as
: building reflected in depreciation
~ Depreciation

+ Land {market value)

Value.




could not be disposed of in the markel. Payment for Jands
in terms of the same utility rather than area provides the
owner wiih his constitutional indemnity.

Would constitutional indemnity be secured to 2 private
owner of special purpose property if he were paid based
on substituticn? The approach of sirict substitution in the
no-necessity siteation, resulting in no compensation, would
be unconstitutional. Should the new substitution approach
of Mankhattan and Brooklyn, with this emphasis on utility,
be preferred to the cost approach? Indemnification appears
more likely if the initial step is in terms of the wutility
rather than cost. The utility to be found in a special pur-
pose properly, not its cost, gives it value,

The argument that compensation in terms of the costs of
3 substitute forces the owner 1o accept semething he does
not wish to receive is as applicable to the cost approach
as 1o substitution. In either easc, he is receiving a sum
of money. The method of caleulation is different. Inquiry
should be: Docs the sum paid indemnify the owner? That
the method of calculation might assume replacement -by
a particular structure or land is sccondary. Therefore, it is
felt that consideration should be given to more extensive
application of the rules of the Manharran and Brooklyn
cases to private property. Perhaps under either the re-

. production cost or the substitution approach, with a proper

allowance for depreciation, the results would be the same,
but emphesis on the utilidy rather than costs should result
in a more accurate valuation of the property.

In a partial taking from a special purpose property,
substitution and the “cost of cure” are two terms for the
same solution of the problem. If there is surplus land in
the before situation, the valuation of the land in the two
methods might differ, but the vsual situation is to value the
land taken in terms of market value, Payment of market
value can enrich the owner if the market value of the
taking for “any and all uses” exceeds the value that the
taking contributes te the value of the whole property for
special use. The cost of curing defects, when dealing with
special purpose properties, is a2 more satisfactory method
of determining damages to remaining improvements than
guessing al depreciation by other means, provided that
such cost does not exceed the value of the improvements in
the before situation. st

Any approach to the solution of the appraisal problem
is confined to legally afllowable proof. The approach of
the courts that appraisal methods are matters of evidence
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rather than law should be encouraged. So also should the
vicw that bars to proof should be relaxed in special pur-
pose cases. This docs not mean that the rule in special
purpose cases should be that “anything goes™; the trial
court still should control the limits of allowable proof.
Lepislation may be 2 partial solution where case {aw is too
restrictive, but legislation is not a cute-all for all probiems
tn valuing special purpose property.

The extent and nature of the taking, as well as the
naiure of the specific property involved, can affect the
appraisal approach and the proof that would establish
value, Factors that it is believed will assist in solving spe-
cial purpose problems include:

1. Avold “market value™ or qualify the definition of
“market value™ in takings from special purpose properties
of a public or 2 nonprofit owner.

2. Use miore extensive consideration of income in valu-
ing income-producing special purpose properties,

3. Aliow more lceway as to proof admissible to establish
the value of special purpose properties.

4. Avoid the cost approach, if possible, and the confining
of proof to this approach. For the approaches used, use
reproduction costs rather than replacement costs.

5. Consider extension of allowing the cost of a func-

- «tionally equivalent substitute as compensation when deal-

ing with other than publicly owned special purpose pro-
perties.

6. Value in use for special purposes, which is a form of
value to the owner, must be recognized if the owner is to
be indemnified for his loss. '

7. Exercise a more exiensive investigation and ingenaity
by appraisers in determining and considering factors that
affect the value of special purpose properties, particularly if
an attempt is made to measure depreciation.

In the application of the exclusionary rules in a con-
demnation case, one may losc sight of the end of indemnity.
Avoidante of use of the cost approach, which generally
scts the upper limit of value, should work to the advantage
of the condemnor. More exicnsive use of the income ap-
proach is preferabic to being limited to a cost approach
valuation only, but contrels must be exerted by the trial
court 1o limit use of income evidence to valuation of the
property. The more facters that an appraiser can consider
and the more reasons that he can use in afriving at his
epinion, the more reasonable is his opinion. Opinions of
value should be less extreme in either direction, and con-
stitutional compensation should be more likely.



