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Memorandum 73~-73
Subject: Study 36.500 - Comprehensive Condemmation Statute (Conforming
Changes and Revislons--Evidence Code)

BACKGROUND

The Commission has previously sent to approximately 500 persons on its
malling list a questionnaire concerning changes needed in the Evidence Code
provisions relating to eminent domain. The Commission's staff has also
speclally solicited the State Bar Committee for its comments on this topic.
The State Bar Committee comments appear as Exhibit VII to this memorandum.
The questionnaire responses have been analyzed by the Commission's condemna-
tien procedure consultant, ir. Norman E. latteoni, who haé included in his
analysis comments on a study relating to evidence in eminent domain published
by the Highway Research Boarxd. Mr. liatteonl's analysis and commentary 1is
attached to this memorandum along with the Ilighway Research Board study.

ANALYSIS

This memorandum proposes changes In several provisions of the Evidence
Code to conform with the Eminent Domain Law or to implement suggestions of
the State Bar Committee and Mr. Matteoni, The staff draft of the amended
Evidence Code provisions are set out as Exhibit I except as noted in this
wemorandum, For related problems of valuation and evidence concerning special
purpose properties, see the First Supplement to Memorandum 73-73.

General Comment

The existing California Evidence Code provisions are the result of a
long and stormy series of battles in the Lepislature. A bill recommended
by the Commission passed the Legislature in 1961 but was vetoed by the
Governor. The Governor took the extraordinary action of personally ho;ding
a one-hour hearing on the bill before he decided to veto it. Again in 1963,
a bill recommended by the Commission was passed but vetoed. Finally in 1965,
legislation was enacted based on the Commission recommendation; the legisla~
tion was not recommended by the Commission. Senator Cobey worked out a com-
promise with the public agencies which permitted enactment of the legislation.



§ 810, Article applies only to condemnation proceedings

Several commentators have suggested that the rules of evidence for valua-
tiocn of property in eminent domain be applied to other proceedings to value
property that use the same standard of fair market value. See, e.g., Whitaker,
Real Property Valuation in California, 2 U.S5.F. L. Rev. 47, 68 (1967) and Carl-

son, Statutory Rules of Evidence for Eminent Domain Proceedinps, 18 Hastings

L.J. 143, 144 (1966). Such other proceedings mlght include real property and
fnheritance taxation, partitiomn, insurance coversges, and others governed by
case law, The staff has not researched thz extent to which application of the
eminent domain rules to thetz other areas would change the law and has not at~
tempted to implement this suggescion. It would also appear to be well beyond

the scope of the Commission's authority to study eminent domain,

§ 8l1, ''Value of propertv”

The evidence In e¢minent domain article is iimlted to determination of
value, damage, and benefits; it was not desipgned to apply tc proof of business
losses such as goodwill. 1In order to mgke clear that the evidence in eminent
domain article is not intended to affect the evidence admissible to show loss
of goodwlll, the staff has added a Comment pointing out the limited nature of
the article. The staff also recommends that a paragraph be added to Code of
Civil Procedure Section 1263.510 (lose of goodwill) along the following lines:

The determination of loss of goodwill is governed by the rules of
evidence generally applicable to such & determination and not by the
special rules relating to valuation in eminent domain contained in Article
2 (commencing with Sectiorn 810) ¢£ Chapter 1 of Division 7 of the Evidence
Code. That article appiies only to the determinaticn of value, damage,
and henefits to the prop=rty taken snd rcmainder. See Evidence Code Sec-
tion 811 and Comment thereto. 'Tons, the provisions of Evidence Code Sec-
tions 817 and 819 that restrict admissibility of income from a business
for the deternination of value, damage, and benefit in no way limit
admissibility of incomz from a business for the determination of loss
of goodwill.

¢ 812, Concept of just compensation not affected

Technical conforming changes have been made in this section.

§ 813, Value may be shown only by opinion testimony

Right of cﬁner to testify. Subdivision {(a)(2) has been amended in

response to the recommendation of the State Bar Committee that the right of
the owner to testify as to value should be preserved, but the section should

define an owner to be “any person whose pleading or testimony discloses an



interest, the taking or impairment of which will entitlie said person to re-
ceive compensation in the action.” It should be noted that this change will
permit persons having or claiming an interest in the property to testify not
only to the value of that lnterest but also to testify to the value of the
wvhole in cases where there is a lump-sum determination with subsequent appor-
tionment. Such a scheme is necessary to implement the Commission's prior de-
clsion te medify the undivided fee rule to allow the award of greater compen=-
sation in cases where the undivided fee value is Insufficient to compensate
all the interests in the property.

Where owner is a corporation. In California, where the owner of the prop-

erty 1s a corporation, a corporate officer may not testify as an owner. See,
e.g., City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal.
Rptr. 1 (1969); Cucamounga County Water Dist. v. Southwest Water Co., 22 Cal.
App.3d 245, 99 Cal. Rptr. 557 (1971). Other jurisdictions permit an officer

of a corporation to testify if he has knowledge of the property apart from
mere holding of office. See discussion in City of Pleasant Hill, supra, at
411-414. The State Bar Committee recommends that the statute make clear that

an officer or majority shareholder of a corporation which owns the property

1s competent to express an opinlon as to value if he 'is first shown to be
knowledgeable of the character and use of the property or property imterest
being valued, as distinguished from the character, uses and values of prop-
erties generally in the area." It should be noted that the committee's rec-
ommendation would require a more precise form of qualification for the cor-
porate officer or majority shareholder than would be required of an individual
owner; however, such qualification is still less than that required of an ex-
pert. The staff has implemented the State Bar Committee recommendation in
Section 813{(a)(3).

Jury view, Mr. Matteoni has recommended that rules be codified for the
conduct of jury views of property to include express provisions relating to
the time of view, presence of parties, attorneys, expert witnesses, and judge,
and items to be noted in the view. The State Bar Comumittee believes that the
only one of these provisions that should be adopted is "that the trial judge
must sccompany and supervise the jury's view of the premises.” The staff has
drafted this limited provision im Exhibit II (Code Civ. Proc. § 1260,250).

Verdict outside range of testimony. Because Section 813 requires value

to be based on opinion testimony, the verdict award must generally be within
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the high and low valuation opinlons offered. Redevelopment Agency v, Modell,
177 Cal. App.2d 321, 2 Cal. Rptr. 245 (1960); State v. Wherity, 275 Cal. App.2d
241, 79 Cal. Rptr. 591 (1969). However, it has been stated that a severance

damage award may be higher than the total severance damage estimate of any
single witness as long as it does not exceed "the highest valid arithmetical
combination of factors selected from the testimony of all the witnesses,”
People v. Jarvis, 274 Cal. App.2d 217, 227, 79 Cal. Rptr. 175, 181 (1969).

Similarly, the severance damage award may be lower than the range of testimony

1f the jury has based its verdict on factors presented by the witnesses.
City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal. Rptr.
1 (1969).

In this connection, it should be noted that the State Bar Committee has

complained that trial and appellate courts should not be permitted to use
"contrived interpretations' of evidence .te support a verdict outside the range
of the opinion testimony. The staff has not attempted any remedy for this

lament.

§ 814, Ilatter upon which opinion must be based
The language in Section 814 that limits evidence admissible to that which

a willing buyer and willing seller would consider, and the like, is no longer
necessary in view of the Commission's adoption of a definition of fair market
value in the Eminent Domain Law., See Code Civ. Proc § 1263.320.

§ 815. Sales of subject property

The State Bar Committee comments rhat a prior sale of the subject property
should be subjected to “the same standards of admissibility, proximity in time
and transacticnal relevance as sales of comparable properties.” The staff
draft adds subdivision (b) to Section 815 to make the same proximity in time
standard apply. We are not sure what additional standards, if any, the State
Bar Committee wishes to adopt from Section 816 {comparable sales).

§ 816. Comparable sales

The State Bar Committee favors a policy of liberal admissibility of com-
parable sales. The committee was evenly split whether sales used by an ap-
praiser should be presumed comparable subject to a showing by the opposing
party that they are not. The committee did, however, adopt a motion favoring
liberal admissibility on the theory that an error of exclusion 1s more likely

to be prejudicial than an error of admission 'because, in the case of admission,



where there is an adequate opportunity for rebuttal the jury still has the
power to exerclse its discretion in determining the weight to be given to
such sales.”

The staff draft of Section 816 includes a policy of liberal admissibility,
the language of which is based largely upon SB 1048 and AB 2199 of the 1963
legislative session, which sought to accomplish the same objective, but were
not enacted. Query whether the language mandating liberal admissibility will
have any effect absent an actual change in the standards for determining whe-

ther sales are comparable.

§ 817. Leases of subject property
The staff has made a slight technical change and added a Comment to this
section to help make clear that the section does not limit admissibility of

evidence of leases based on income of a business in showing the loss of good-
will.

§ 818. Comparable leases

Hr. Matteoni's commentary indicates that the law is not clear whether
use of a gross rent multiplier in arriving at an opinion of value is a proper
appralsal technique in eminent domain proceedings. The commentary does not
indicate whether the law should be made clear and, if so, in which direction.
Absent a showing that the present state of unclarity is causing problems,
the staff has done nothing on this point.

§ 819. Capitalization of income

While Section 819 restricts capitalization of income to the land and
existing improvements thereon, lir. Matteonl indicates that several persons
who have responded to the queationnaire desired that the law be changed to
allow capitalization of income attributable to a highest and best improve-
ment on the property. For a draft of a section to implement this sugpestion
{where there are no comparable sales), see Exhibit IV attached. For a dis-
cussion of this sugpestion, see the extract from the August 18-19, 1961,
Minutes (attached as Exhibit III).

§ 820, Reproduction cost

Mr. Matteoni recommends as a major area of codification "defining stan-
dards for admiszsibility of replacement cost approach” but offers nec specific

standards for codification. His major concern is that there are in California



neither statutory nor judicial guildelines for admissibility of evidence as to
a standard of functional equivalence or substantial similarity to the existing
improvement for replacement purposes.

The staff believes that this 1s a matter best left to court development.

§ 821, Conditions in general vicinity of subject property

There appear to be no conforming or other changes necessary in this section.

§ 822, Matter upon which opinion may not be based

General aspects. Section 822 makes certain ltems inadwmissible as evidence

and not a proper basis for an opinion as to value. If an opinion is based on an
item listed in Sectlon 822, it can be stricken under Section 803. Section 822
does not prohibit cross-examination of a witness on any of the matters 1isted
for the limited purpose of determining whether a witness based his opinion in
whole or in significant part on matter which is not a proper basis for such
opinion. TUhile the staff believes that this is self-evident, the State Bar
Committee desires to have this explantion included in the Comment to the sec-
tion. The staff draft accommodates this desire.

Subdivigion (a}. Purchases by public entities. Purchases by persons

baving the power of eminent domain are not admissible under the theory that
they are not really open market transactions but are more in the nature of
coerced compromises. The primary effect of this rule i8 to exclude evidence
on the amount the condemnor paid for other properties in the vicinity.

Mr. Matteoni's analysis indicates some dissatisfaction with subdivision
(a) and a desire to return to the law prior to its adoption, allowing evidence
of sales to condemnors upon a showing of voluntariness and satisfaction with
the price. The State Bar Committee; ont the other hand deems the present rule
“workable” and recommends that it be continued. Absent further indication of
the need for change, the staff has taken no action on this point.

Subdivision (b). Options, offers, listings. Subdivision (b) provides

generally that offers to purchase are inadmissgible except as an admission by
a party. Mr. Matteonl's commentary indicates that a case can be made for
limited admiseibility of offers in certain other circumstances, e.g., where
an offer is the best avallable evidence of market value because there is no
recent market activity of similar properties in the vicinity of the subject
property. Hr., Matteoni suggests that the policy of subdivision (b) be recon-
sldered.



To reconsider the policy excluding offers to sell or purchase property,
several) distinctions must be made. There are offers relating to the subject
property and coffers relating to comparable property. Of the offers relating
to the subject property, some may arise out of the particular acquisition in
litigation; others may have arisen between the owner and third persons prior
to that time.

The statute as presently drafted permits admission of an offer or listing
to sell by the present owner of the property to a third person,

Offers made during negotiations to acquire the property for public use are
not admissible, See Evid. Code § 1152 (offer to compreomise and the like). This
1s an exclusion that should be retained.

Offers to buy the subject property are not admissible even though bona
fide and made by a purchaser ready, willing, and able to purchase. A case
can be made for the admission of evidence of such an offer. See the extract
from a statement prepared for the Governor in support of such a limited rule,
discussing the law in exdstence before enactment of the prohibition on admis-
slon of offers (Exhibit VI). The Governor vetoed the bill primarily on the
ground that the offers should not be made admissible. For a draft of a revi-
glon of subdivision (b) tc make such offers admissible, see Exhibit V.

To permit evidence of offers to purchase comparable property would go far
beyond what could be justified.

Subdivision (c). Assessed value. ' llr. ilatteonl indicates a possible

conflict between subdivision (c) and Revenue and Taxation Code Section
4986(2)(b). Evidently, this conflict is more theoretical than real, for
Mr. Matteonl sees no problems. See also Carlson, Statutory Rules of Evi-

dence for Eminent Domain Proceedings, 1B Hastings L. J. 143, 157 (1966):

Subsection (c) does not prohibit the witness from considering
the "actual or estimated taxes for the purpose of determining the
reasonable net rental value attributable to the property or prop—
erty Iinterest being valued." There should be no confliet between
this provision and Revenue and Taxation Code section 4986(2)(b),
which relates only to the mention of unpaid taxes. [Footnotes omitted. ]

Subdivision (d). Opinion as to value of other property. Mr. Hatteoni

raises the problem that, under a literal reading of Section 822(d) (opinion as
to the value of other property is not admissible), an apprailser could not base

his opinion in part upon ''comparable” sales since, in order to testify as to
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why the sales are in fact comparable, the appraiser will have to show how he
made adjustments to the sales. Mr. [Matteonl resolves hils own problem by in-
dicating that the courts do not read Section 822(d) literally and allow reason-
able testimony as to adjustments made in comparable sales. The staff has added
a note in the Comment to this effect. '

Hr, Matteoni also indicates that under Section 822(d) transactions in-
volviﬁg the trade or exchange of property are not admissible. The State Bax
Committee believes that they should not be admissible and recommends codifi-
cation of language to that effect. This the staff has done in subdivision (g)
of Section 222,

Respectfully submitted,

Nathaniel Sterling
Staff Counsel



Memorandum 73-73 404-931
EXHIBIT I

Article 2 (commencing with Section 810) of Chapter 1 of Division 7 of the
Evidence Code

Article 2. Value, Damages, and Denefits in Fminent Domain

and Inverse Condemnation Cases

Evidence Code § 8190 {no change)

810. This article is intended to provide special rules of evidence ap-

plicable only to emlnent domain and inverse condemnation proceedings.

Evidence Code § 811 (amended)

811. As used in this article, "value of property" means the amount of
“just compensation” to be ascertained under Section 14 of Article I of the
State Constitution and the amount of value, damage, and benefits teo be ascer-

tained under subdiwvisiems iy 25 3y aad 4 of Seeeteon 1248 Articles 4 (commenc-

ing with Section 1263.310) and 5 {commencing with Section 1263,410) of Chapter 9

of Title 7 of Part 3 of the Code of Ciwvil Procedure.

Comment. Section 811 is amended to conform with the new numbering of the
Eminent Domain Law.

Secticn 811 makes clear that this article as applied to eminent domain pro-
ceedings governs only evidence relating to the determination of property value
and damages and benefits to the remainder. This article does not govern evidence
relating to the determination of loss of goodwill {Code Civ., Proc. § 1263.510).
The evidence admissible to prove loss of goodwill 1s governed by the general
provisions of the Evidence Code. Hence, nothing Iln this article should be
deemed a limitation on the admissibility of evidence to prove loss of goodwill

if such evidence is otherwise admissible,




Evidence Code § B12 {(amended)

8l12. This article 1s not intended to alter or change the existing
substantive law, whether statutory or decisional, Interpreting “just com-

pensation” as used in Section 14 of Article I of the State Constitution or

1 7 WF

the terms "fair market value,” damage," or “benefite "benefit" as used in

Section—1248 Articles & (commencing with Section 1263.310) and 5 (commencing

with Secticn 1263.410) or Chapter 9 of Title 7 of Parxrt 3 of the Code of Civil

Procedure.

Comment., Section 812 is amended to conform with the new numbering and

terminclogy of the Eminent Domain Law.

Evidence Code § 813 (amended)

813, (a) The value of property may be shown only by opinion of:
(1) Witnesses qualififed to express such opinions; and

(2) The-ewamez-ef£ A party claiming any right, title, or interest in the

property er-preperty-interest being valued: and

{3) A majority shareholder or officer designated by a corperation claiming

any right, title, or interest in the property being valued 1f such person is

knowiedgeable as to the character and use of the property .

(b) Nothing in this section prohibits a view of the property being valued
or the admission of any other admissible evidence (including but not limited to
evidence as to the nature and condition of the property and, in an eminent do-
main proceeding, the character of the improvement propecsed to be constructed
by the plaintiff) for the limited purpose of enabling the court, jury, or
referee to understand and welgh the testimony given under subdivision (a}: and
such evidence, except evidence of the character of the improvement proposed to
be constructed by the plaintiff in an eminent domaln proceeding, is subject to

impeachment and rebuttal.



Comment. Section 813(a)(2) is amended to make clear that not only the
fee owvmer of the property, but any person having a compensable interest in the
property, may testify as to the value of the property or his interest therein.
Cf, Code Civ. Proc. §§ 1235.170 (“property" defined), 1263.010 (right to com-
pensation), and 1265.010 (undivided fee rule; exception).

Paragraph (3) 1s added to Section 813(a) to make clear that, where a
corporation owns property being valued, an officer or majority shareholder
who is knowledgeable as to the character and use of the property may testify
to his opinion of its wvalue as an owmer, notwithstanding any contrary impli-
cations in City of Pleasant 11l v. First Baptist Church, 1 Cal. App.3d 384,
82 Cal, Rptr. 1 (1969).

Where a jury view of the property being valued is ordered pursuant to
subdivision (c) and Code of Civil Procedure Section 610 (view by jury of the
premises), the judge must accompany and supervise the jury's view of the
premises. Code Civ. Proc. § 1260.250,

Evidence Code § 814 (amended)

814, The opinion of a witness as to the value of property is limited
to such an opinion as is based on matter perceived by or personally known to
the witness or made known to him at or before the hearing, whether or not ad-
missible, that is of a type that reasonably may be relied upon by an expert
in forming an opinlon as to the fair market vaiue of the property and-whieh
a~willing-purchaser-and-a-wiiting~seiter;-deating-with-ench-other-in-the-open
narkeb-gnd-with-q-~fuii-knowtedse-sf-alt-the~usea-and~purposes-£for-vhteh-the
properey-is-reasonably-adapiable—and-availabies-voultd-take-inte—consideratieon
in-determinina~the-price-at-which-Eo-purehase-and-seli-she-property-or—propersy
interest-betrg-vatwed , including but not limited to the matters listed in
Sections 815 to 821, unless a witness 1s precluded by law from using such mat~

ter as a basis for his opiniom.

Comment. Section 814 is amended to substitute a general reference to

fair market wvalue for the listing of particular matters constituting fair
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market value that an expert may rely on in forming an opinion as to the value

of property. See Code Civ. Proc. 5 1263.320 (falr market value).

Evidence Code © 315 {amended)

815. (a) When relevant to the determination of the value of the property,
a witness may take into account as a basis for his opinion the price and other
terms and circumstances of any sale or contract to sell and purchase which in-
cluded the property or property interest being valued or any part thereof if
the sale or contract was freely made in good faith within a reasonable time
before or after the date of valuation t-exeept-that-vhere .

(b) In order to be considered made within 2 reasonable time before or

after the date of valuation, the sale or contract to sell and purchase must

have been made sufficiently near in time to the date of valuation to make it

clear that the price realized for the property may be fairly considered as

shedding light on the value of the property being valued.

(¢) Where the sale or contract to sell and purchase includes ouly the
property or property interest being taken or a part thereof , such sale ox
contract to sell and purchase may not be taken into account if it occurs after

the filing of the lis pendens.

Comment. Section 815 is amended to make clear that a prior sale of the
property being valued will be subjected to the same standard of proximity in
time as sales of comparable properties. The language used in the added lan~
guage 1s based on the language used in Section 816. It should be noted that
existence of project enhancement or blight on sales of the subject property is
one aspect of thelr relevance under this section. See Code Civ. Proc., § 1263.330

{changes in property values caused by imminence of project).

Evidence Code § Bl16 {(amended)

816. (a) When relevant to the determination of the value of property, a

witness may take into account as a basis for his opinion the price and other




terms and clreumstances of any sale or contract to sell and purchase comparable
property 1f the sale or contract was freely made in good falth within a reason-
able time before or after the date of valuation.

{b) In order to be considered comparable, the sale or contract must have
been made sufficiently near in time to the date of valuation, and the property
sold must be located sufficiently near the property being valued, and must be
sufficiently alike in respect to character, size, situation, usability, and
improvements, to make it clear that the property sold and the property being
valued are comparable in value and that the price realized for the property
s0ld may be fairly considered as shedding light on the wvalue of the property
being valuyed.

{c) The provisions of this section shall be liberally construed to the

end that a witness is permitted a wide discreticn in his selection of com-

parable sales. Nothing in this sectiom affects the ripht of the court in its

discretion to limit the number of sales used by a witness.

Comment. Subdivision (c) 1s added to Section 816 to incorporate a
policy of liberal admissibility of sales on the theory that an error of ex-
clusion is more likely to be prejudicial than an error of admission. This
policy is not intended to limit the court's discretion in placing a reasonable
limitation upon the number of sales that may be admissible for any appraisal
purpose so as te avoid the cumslative effect of such testimony.

It should be noted that existence of project emhancement or blight on
comparable sales 1s one aspect of their relevance under this section. See
Code Civ. Proc. § 1263.330 (changes in property value due to imminence of
project).

Evidence Code § 817 {amended)

817. {a) Wher Subject to subdivision (b), when relevant to the deter-

mination of the value of property, a witness may take into account as a basis

for his opinion the rent reserved and other terms and circumstances of any
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lease which included the property or property interest being valued or any
part thereof which was in effect within a reasonable time before or after
the date of wvaluation.

{b) A witness may take into account a lease providing for a rental fixed
by a percentage or other measurable portion of gross sales or gross lacome
from a business conducted on the leased property only for the purpose of
arriving at his opinion as to the reasonable net rental value attributable
to the property or property interest being valued as provided in Section

819 or determining the value of a leasehold interest,

Comment. Section 817 is amended to make clear that subdivision (b) is
a limitation on subdivision (a). It should be noted that Section Bl7 applies
only te the determination of the value of property and not to such matters as
loss of goodwill. See Section 811 and Comment thereto and Code of Civil Pro-~
cedure Section 1263.510 and Comment thereto,




Evidence Code §§ 818-821 (no change)

- § 818. Comparable sales. For the purpose of determining the
capitalized value of the reasonable net rental value attributable to the
property or property interest being valuaed as provided in Section 819 or

- determining the value of a leasehold interest, a witness may take into
account as a basis for his opinion the rent reserved and other terms
and circumstances of any lease of comparable property if thedease was
freely made in good faith within a reasonable time before or after the
dale of valuation. (Added Stats.1965, ¢. 1151, p. 2904, § 4.)

§ 819. Capifalization of income. When relevant to the deter-
mination of the value of property, & witness may take into account
as a basis for his opinion the capitalized value of the reasonasble net
rental value attributable to the land and existing improvements there-
on (as distinguished from the capitalized value of the income or profits
attributable to the business conducted thereon). (Added Stats.1965,
c. 1151, p. 2904, § 4.) .

§ 820. Reproduction cost. When relevant to the determination of
the value of property, a witness may take into account as a basis for his
opinion the value of the property or property interest being valued as
indicated by the value of the land together with the cost of replacing
or reprodncing the existing improvements thereon, if the improvements
enhance the value of the property or property interest for its highest
and best use, less whatever depreciation or obsolescence the improve-
ments have suffered. (Added Stats.1965, c. 1151, p, 2904, § 4.)

§ 821. Conditions in genersl vicinity of subject property. When
relevant to the determination of the value of property, a withess may
take into account as a basis for his opinion the nature of the improve-
ments on properties in the general vicinity of the property or property
interest being valued and the character of the existing uses being made
of such properties. (Added 5tats.1965, c. 1151, p. 2904, § 4.)




Evidence Code § B22 (amended)

822, Hotwithstanding the provisions of Sections 814 te 821, the follow-
ing matter is inadmissible as evidence and is not a proper basis for an opinioan
as to the value of property:

{(2) The price or other terms and circumstances of an acquisition of prop-
erty or a property interest if the acguisition was for a public use for which
the property could have been taken by eminent domain.

{(b) The price at which an offer or option to purchase oé lease the prop-
erty or property interest belng valued or any other property was made, or the
price at which such property was optioned, offered, or listed for sale or
lease, except that an option, offer, or listing may be introduced by a party
as an admission of another party to the proceeding: but nothing in thié sub~
division permits an admission to be used as direct evidence upon any matter
that may be shown only by opinion evidence under Section 813.

{c) The value of any property or property interest as assessed for taxa-
tion purposes, but nothing in this subdivision prohibits the consideration of
actual or estimated taxes for the purpose of determining the reasonable net rental
value attributable to the property or property interest being valued.

(d) An opinilon as to the value of any property or property interest
other than that being valued.

(e) The influence upon the value of the property or property interest
being valued of any noncompensable items of value, damage, or injury.

(£) The capitalized value of the income or rental from any property or
property interest other than that being valued.

(g) A transaction involving the trade or exchange of any property includ-

ing the property beilng wvalued.




Comment. Subdivision (g) is added to Section 822 to make clear that
transactlons involving a trade or exchange of property are not a proper basis
for an opinion since use of such transactions requires valuation of property
other than the property being valued. See subdivision {(d):; cf. Feople v.
Reardon, 4 Cal.3d 507, 483 P.2d 20, 93 Cal. Rptr. 852 (1971). It should be
noted, however, that subdivision (d) does not prohibit a witness from testi-

fying to adjustments made in sales of comparable property used as a basls for
his opinion. Cf. Merced Irr. Dist. v, VWoolstenhulme, 4 Cal.3d 478, 483 P.2d
1, 93 Cal. Rptr. 833 (1971}.

Section 822 does not prohibit cross-examination of a witness on any

matter precluded from admission as evidence, provided that the cross~examination
is for the limited purpose of determining whether a witness based his opinion
in whole or In part on matter that is not a proper basis for an opinion. Such
cross~examination may not serve as a means of placing improper matters before
the jury and may, if necessary to avoid prejudice, be conducted outside the

presence of the jury.




Hemorandum 73-73 EXHIBIT 11 404~935 T32

EMINENT DOMAIN LAW § 1260.250
S5taff draft September 1973

§ 1260,250. Court supervision of Jury view

1260.250. Where the court orders a jury view of the property being
valued in an eminent domain proceeding, the judge shall accompany the jury

and be present at and supervise the view of the premises.

Comment. Section 1260.250 is new to California law and is restricted
in its applicability to eminent domain proceedings only. Where the court
in an emlnent domain proceeding orders pursuant to Evidence Code Section
813(b) a jury view of the premises, the trial judpe must accompany the jury
and supervise the view. For provisions of general applicability to jury
views, see Section 610 of the Code of Civil Procedure.



Memo 73-73 EXEIBIT III

Minutes - Regular Meeting
Augupt 18-19, 1961

{5) Cepitalization of hypotheticel improvements. The Commission

approved the provisicns of the bill which permit an appraiser to consider
{for the purpose of devermiring the value of the subject property by
capitalizing its reascasble net rental value) both (1) the reasonable net
rentél value of the land and the existing improvements thereon and (2)
the reascnable net rental value of éﬁe property if the land were improved
by improvements that would enhence the value of the property for its .
highest and best use (Subdivision {e)} of Section 1248.2). Commissioners
Cobey, Edwards, Sato and Spencer voted for and Commissioners Bradley,
MeDonough and Stanton voted against the provision relating to the capiltaliza-
tion of bypothetical improvements.

Capitalization of the reasonable net rental value of the property
{pased on the assumption that the land is improved by improvements
that would enhance the value of the property for its highest and best use)
would be useful 1n any case where the land is unimproved or where existing
improvements do not enhance the value of the property for its highest and
best use, In these cates alcapitalization of the reascnable net rental
value of the land as unimproved or as improved with its uneconomical
improverent would not be as useful as a capitelirzation atudy that also tock
into considerstion the capitalization of the reasongble net rental value
attributable to the land if it were improved by improvements that would

enhance the value of the land for its highest and best use.
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Minutes of Regular Meeting
August 18-19, 1961

The consultant stated that this is one of the most important provisions
in the bill if we erc to keep up with the times. He made a statement

which is summarized below:

In a2 nuwihes of trisls in which his firm has been engaged,
this apprea:h s been used and it will be used much mere.
For examplc, it is necessary to use this approsch in a case
where the existing structure is old or run down and the
property is a perfect location for a motel. It 1s frequent to
find a piece of property that is underimproved or that has
an obsolete improvement. In these cases, a buyer and seller
in the market place considexr the use %o which the property
can be put. The buyer will determine that he waants the
property because he assumes that if he pute up & motel on the
property he will have sc many units and, based on manegerial and
cther costa, his invesiment will yleld a certain amount.
Subdivision land is often sold the same way: how many units
can be put on the land and what income and costs will result?

Most of the developments, at least in Southern Californie,
use this kind of approach. Bometimes the approach is more
refined, sometimes it is rather crude. But this approach dces
ascertain the amount that the property -- not in its present
condition but as improved for 1ts highest and best use -- will
produce. '

It 1s true that this approach involves the capitalization
of e hypothetleal improvement but this is characteristic
of 8 rapid growing area.. It 1s the way property 1s bought
and scld. Admittedly, this epproach would offer a Jury the
greatest chance for speculation. Nevertheless, it is not only
& prime consideration but perhaps the prime consideration teken
into account by buyers and sellers in the merket. FPurchasers
buy property on what i1t will bring in -- besed on its highest
and best use, This entlcipated income is computed using a
capitalization approach. Use of thls approach is & necessary
corollary to the valuation of property on the basis of ite
highest and best use.

Some trial courts in California now permit the use of:this
approach, There are no appellate decisions in California.
Most of the appellate decisions in other states do not permit
this approach to be uped.

Faaty N




Minutes - Regular Meeting
August 18-195, 1961

The question may be asked: why not use comparable sales
rather then capitalizing hypothetical improvements? The
difficulty of using the comparable sales epproach is that 1t
is difficult to find really compsrable sales of commercial
rroperty; property on one corner may be totally different
from property in the same area on enother corner. To find
comparable saleg it is necessary to go out on the periphery.
Using seles that far from the subject property may make
8 substantial difference in the value of the property. We
ere not concerned with a case where there are 12 gas
stations in a row and we are proposing to open the 13th.
Instead, it may be the first gas station, the first motel
or the first shopping center in the area.

It is not practical to limit the capitelization of
hypothetical improvements approech to cases where there
are no comparable sales, The difficulty is that one party
will elways come in with " compareble sales.” For example,
& sele of property across the street from the subject
property will be presented as & comparable sale., But the
area across the street may be one-half the ares of the
subject property and a motel couid not be bullt on that
property although a motel could be constructed on the
subject property. Moreover, there may be one type of zoning
on one half of the street and not on the other, or ihere may
be a probability of rezening or there may be a building
existing on "comparable property” that may increade or
decrease the value of the land. In the case of residentlal
sales, comparable salee are scmething that can be discussed
intelligently. But in the case of commercial property it
is difficult and unrealistic to base veluatlions merely on
sales of "comparable property.”

A representative of the Highway Department made a statement. The
substance of his statement may be summerized as follows:

Capitalization is cnly one of the three approaches to
value: (1) comparable seles, (2) reproduction and replacement
and (3) capitalization. The capitalization epprcach is, at
best, very uncertain and unreliable. Changing the capitaliza-
tion rate by one point may meke a difference of thousands
of dollers in the capitalized value.

Capitalization of rental property having existing lmprove-

ments iz speculative enocugh, but when the appraiser is
permitted to construct a castle in the air -- a structure
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Minutes -~ Regular Meeting
August 18.1g9, 1961

not even built -- and congider all the things thet go into
getting a net rental income to capitalize, you are getting
irto the worst type of speculation in the world, It is well
enough to state that this is considered in the market. Bub
here we are considering the trial of a case before the jury.
We are trying to come out with a felr compensation for the
property owner and it is golng to be tco confusing and
misleading to the jury to try to determine that compensation
if this type of evidence is used, It is hard enocugh es it
is when cther evidence, such ag comparable salesz, 1s used.
But when you speculate on nonexistent income from buildings
" not in existence, the jury will be confused, the trial will
be lengthened, and the verdict is less likely to be & just
verdict of compensetion for the property owner and the
condemning egency.

Moregver, this is not useful evidence; it is not
reliable and probative evidence as to the value of the
property or the compensation -« it ia the least reliable.
There are so many other means of presenting and proving the
fact of value without bringing in this incidental, speculative
evidence that there is no justification for using evidence
that is going tc cause too much trouble for what you get out
of 1it. '

Limiting the capitelization of nonexisting improvements
to cases where there are no comparable sales would not be of
much help -~ you can never agree on what is comparable and
what is not comparable. This type of provision would present
the igsue on whether these are comparable.sales or not.

Where there ere geveral different contentions as to highest
and best use, you may have comparable sales on one use bubt
not on encther. For example, there might be. comparable sales
if residential use 1s the highest and best use but none if
commercial use is the highest and best uge. A court could
never determine whether or not there were ccmparsble sales.

It was pointed out that (1) the opinion of the expert is the

thing upon which the verdict iz based and the other evidence is merely in
suppert. of hie opinion. and, accordingly, 1s tsken into account only in

weighing the opinion of the expert who is giving an cpinien based on this

theory and (2) the other party is free to question the expert on cross

DD




Minutes - Regular Meeting
Avgust 18-19, 1961
examination and see if he can shake bim on what be thinks the building
will cost, rate of ocoupaney and capitalization, ete.
The Commiszion discussed wkether permitting the use of this approach

would extend trials. But it was noted, that this approach cannot be
used in every case, for under Scmste Bill No. 205 this approach cen

be used only if a well informcd buyer sad geller would consider it in

determining whether to buy and sell the property in the market. It
was agreed that in some cases this approach would result in longer triels.

But this 48 because the problem of property valuvation is complex, not’

because this approach ie not a valid one.

L i R ]




lemorandum 73-73 EXBIBIT IV 404-936

Evidence Code 4§ 819 (amended)

819. {(a) When relevant to the determination of the value of property,
a witness may take into account as a basis for his opinion the capitalized
value of the reasonable net rental value attributable to the tend-ard-extssing

imprevements—thereen property or property interest beinpg valued (as distin-

guished from the capitalized value of the income or profits attributable to

the business conducted thereon) = , which may be based on a consideration

of (1) the reasonable net rental value of the land and the existing improve-

ments thereon and (2) the reasonable net rental value of the property or

property interest 1f the land were improved by improvements that would en~

hance the value of the property or property Interest for its highest and best

use.

{b)} In determining reasonable net rental value for the purposes of this

section, a witness may not base his calculation on an assumed rental of hypo-

thetical improvements on the property or property interest being valued, nor

shall any evidence of income from hypothetical Iimprovements be admissible for

any purpose 1if the party on whose behalf the witness is called has, or intends

to have, any witness testify reparding any comparable sales or contracts as

defined in Section 8i16. This subdivision does not apply where the sole pur-

pose_of basing the capitalization on hypothetical improvements is to rebut a

capitalization of hypothetical improvements used by an opposing party.

Comment., Section 3179 1s amended to permit capitallzation based on the
highest and best use of the property, regardless whether such use is an
existing use, 1f a party contends that there are no comparable sales, This

changes prior law under Secticn 819. See alsc People v. Johnson, 203 Cal.




App.2d 712, 22 Cal. Tptr. 149 (1962} {not permitting use of capitalization of
income from hypothetical improvements).

It should be noted that the closing parenthetical in subdivision (a) limits
use of the capitalized value of income or profits attributable to a business only
for determination of the value of property. It in no way affects the determina-
tion of loss of goodwill. See Section 81! and Comment thereto and Code of Civil
Procedure Sectlon 1263.510 and Comment thereto.

¥ote. This proposal was considered, but was unacceptable to the Lepis-

lature, when the 1961 and 1963 bills were passed by the Legislature but vetoed
by the Governor.




liemorandum 73-73 EXMIBIT V 404-937 T4

Amendments Making Evidence of Certain Offers Admissible

Substance of Provislon of Vetoed Senate Bill 205, 1961 Session

Evidence Code § 822 (amended)

822. MNotwithstanding the provisions of Sections 814 to 821, the follow-
ing matter is inadmissible as evidence and is not a proper basis for an cpin-~
ion as te the value of property:

{(2) [no changel

{(b) The price at which an offer or option to purchase or lease the
property interest being valued or any other property was made, or the price
at which such property was optioned, offered, or listed for sale or lease,
exeept-that~an unless:

(1) Such option, offer, or listing may-be is intxroduced by a party
as an admission of another party to the proceeding; but nothing in this
subddvdaien paragraph permits an admission to be used as direct evidence
upon any matter that may be shown only by opinion evidence under Section 313,

{2) Such offer (i) 1s an offer to purchase or lease which included the

property or property interest being valued, (i1) is a bona fide, open market

transaction, not affected by the acguisition or proposed improvement and is

made in writing by a person ready, willing, and able to buy or lease at the

time the offer was made, and {iiil) is introduced by the owmer of the property

or property interest for which the offer to purchase or lease was made.

[REMAINDER OF SECTION 322 TO BE SHOWI! AS IN EXUIBIT I.]

Comment. Subdivision (b) of Section 822 is amended to permit use of

certain offers to purchase or lease the subject property.




2emo 73-T3 : EXHIBIT VI

(4) oOffers to purchase the condemned property. Again, S.B. No, 205

clearly indicates that a condemnee's expert may consider, in forming his
epinion of value, an offer which "{1i) is an offer to purchase or lease
which included the property or property interest to be taken, damaged

or benefited, (ii) ic & bona fide, open market transaction, not affected
bty the sequisition or proposed improverxent ant.t is masde by a person ready,
willing end able to buy or lease at the time the offer wes made."

In its originsl form, S.B. No. 205 did not permit an expert witness
to base his opinion of value upon eny offers. The Commission's report,
at pages A-7 and A.8, indicates that the Commission's original recommenda-
tion considered both offers on the property to be taken and offers on
other property together. The Commission reccimended the exclusiocn ci'.
this type of evidence because of the difficulty of laying an adequate
foundation. However, the metter was reconsidered furing the leglslative
session In view of the objections to the inclusion of bona fide offers
on the subject property in the list of incompetemt data. The Commission
recognized that the objecticn made to written offers generszlly -- that
the range of collateral inguiry would be tco great -- may not be valid
ingofar as bona fide offers to purchase the vexry property being velued
are concerned. Hence, the Camnission drafted the provision of the bpill
which permits offers to pm:-ébase the property being valued to be considered
by the expert in forming his opinion -« bBut only 1f such offers are in
fact bona flde and are made in the open market by feraons wi]l.;t.ng and
sble to buy.

If this provigion makes any change in the existing law, it restricts
the extent to which offers may be considered, for few offers will neet

the rigid foundational requirements. Existing case law indicates that



—ta

opinions of value moy be based on offers to purchase the property being

conderned. People v. Lal-fa.cchia?{ involved an offer to buy the property

being condemned. The Supreme Court held that it vas ervor to permit

the price offered to be stated con dlrect examination. J‘ust.ice Traynor,
concurring, objected to the rule which prepluded the admission of relevant
evidence on direct exsmingtion. He said, "It is my opinion that when,

es bere, the offer is bvona fide and is PYor the identical property, and is
by & purcéhaser sbls and-.wﬂ,ling to buy, evidence of the offer should be
sdmittea. P

Significantly, People v. LeMcchia was overruled in the Faus™> case.

This is a strong indication that offers may now be considered by sppralsers
and may be releted on direct exemination. Moreover, in City of San Diego

0 _
Ve B__qgeln::' the court held that the trial court committed no error vhen it
refused to etrike the testimcny of an erpert who relied in part upon an

offer made to the condemmes to purchase the eubject property.

3

As a matter of fact, in City of Ins Angeles v. Deacon, the court

pointed out that it is custcwsry for buyers to rely upon evidence of this

“sort as well as other types of evidence which is pade admissible by

S.B, No. 205. The court £aid:

The only legitimate object of all this testimony was to
obtein an suswer to the ons question: What was the market value
of the property beinz condemmed . . .? {Sacramentc etc, H. Co.
v. Heilbren, (1909) 156 Cal. 208.) In arriving at an enswer

27. 41 cal.2a 733 {1953)
L1 2d at 156

29. L8 2d 672 {1957}

30. 16k Cel.App.23 1 {1958}

Cal.
Cal.
Cel,
31. 119 Cal. App. 491 (1932)

el
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to thizs question for himgelf, s person of ordinary business
Judgment would want to know the answer to & number of preliminary
inquiries. It is just possible he would want to know at what
figure the property was assessed by the county assessor. He
might find it of interest 42 know vhet value was put upon 1%t
by the appreisers when it was recently involved in a probate
proceeding. He certainly would be interested, if it was the
market value he sought to determine, in any offers that had
been made for the property, and in the price at vhich it and
property similerly situated had recently been sold. He would,
most likely, be interested in the amount of profit that had
been made in the use to which the property hed been put.32
(Bmphasis added.]

The court went on to hold that, despite the relevance of this type
of evidence, an appreiser could not explair how such evidence supported
his opinion on direct examinetion. S.B. No. 205 merely deciares that
the couwrt may hear such relevant evidence as it endeavors to determine
vhat a person "of ordinery business judgment" would psy for the land.

As the courts have indiéa.ted, it would be sbsurd to think that a
reasongble buyer, knowing that a aelle-r'has dgcline& 8 previous offer
from & willing and able purchaser, would believe that the seller would
accept less than the previcus offer. And it 1a difficult to persuade a
property owner who has declined a well secured offer because he thought it
was oot high encugh that his property is not worth at least the amount
of the offer.

Section 1248.3, insofar ae 1t relates to offers, is a very conserva-
tive statute. The safeguarding foundational reguirements will be aifficult
to establish. But, if they are, the Conmissicn believes {in the words of
Justice Traynor) "evidence of the offer should be admitted." 33

32- 119 C&l. A.Ppl ﬁt 11'92"31
33. U1 cat.2d at T56.
' 27~



Menmorandum 73-73 EXHIBIT VII o 404-938

EXTRACT OF MINUTES OF STATE BAR COMMITTEE, FEBRUARY 10, 1973

. B _ EVIDEﬂCIARY ISSUES

_ As 8 fourth order of businesa the Committée considered the - following evi-
denciary issies. : _

1t was moved, secondgd ang gacged, that the Ccmmittee fcftain from a direct
criticism of the. rules of compengability and valuation evidence for highway land

acquisition set forth in the National Cooperative Highway Rcsearch Program Report.
104 or of the comments of Worman Matteoni, ddted Mgréh 24, 1972, relating to that
report. The Cotmittee determined .that rather than criticize the views of others,
it would ‘express its own- conceptual viewpoints, and would follow the sequence of
of 1ssuea as they are mentioned in Mr. Hatteoni's comments.

Witneases - ‘1 rte

It was uowcd::aeconded angd- passed, that thc CQmmittee £inds that the exist~
ing procedure leaving the qualification of expett witnesses to the discretion of
the trial court with thc guidance of existing tase law 1s workable. ‘

Withcsaes - Ounera

It was moved, secondad and gggsed, {6-1) that the Conmictec recommend that
Evidence Code Sectiocn 813(3)(2) petpittiﬁg,an ower to teatify should be con~

* tinued; however, the Committee recommends that eaid section should be amended,

or another section adopted ‘to define such an owner to be any person whose

pleading or -testimony discloses an interest, the taking or impairment of uhich,

will entitle scid perann,tc receive compensatinn 1. the actiona

- It was fur er mnved .secondcd d passed (7—2}, that Evidence code Sec~-
tion 813(a) (2) should be further modific¢d by amendment or other section to in~
clude as an owmer, an officer or majority shareholder of a corporatiom which is
the owner of the property or property interest being acquired where said cor-
porate officer or majority shareholder is first shown to be knowledgeable of the
character and use of the property or property interest being valued, as distin-
.guiahed from the character, uses and values of properties generally in the area,

The majority of'the Committee feel that owpcr 's. quclificatipns should

be clarified and liberalized because expert testimony is too expemsive to

- permit defense. of many -emall actions except through owner testimony.. It
was also observed that in meamy cages a tenant oY even a purchase money
deed of trust holder may find it necessary to present valuation testimony
in the first phase of a case under C.C.P. §1246.1 in order to guarantee
that the initial award will be substential enocugh to provide compensa~-
tion for their interest. The members of the Committee discussed cases
from their own experience where landlords or trustors under purchase
money deeds of trust have failed to defend the action with. resulting
prejidice to the tenants or beneficiaries interest.

Thg qualificatian of a conporate nfficcr or majority ahareholder
for substentially the: i th thc\belicf'tha: & ox=




be noted that the Commltiee's recommendation would require a more pre-
cise form of qualification for the corporate officer or major shareholder
than would be required of an individual owner; however, such qualifica-
tion is still less than that required of an expert.

Witnesses - Zoning and Foundational Experts

It was moved, seconded and passed, that the Committee feels the present
procedure permitting foundational expert testimony, not only of zonlng experts,
but also economists, engineers, geologists, etc., subject to the discretion of
the Court, is a workable procedure.

Hitnesses - Fearsay

It was moved, seconded and passed, that the Committee feels the present
system of permitting a valuation witness to rely upon hearsay information, such
as sales data and other published information affecting the market, and permit-
ting the expert to testify to his reasons including the substance of such data
gathered from hearsay sources, subject to the discretion of the trial court, is
a workable procedure.

Witnesses — Court's Dilscretion

It was moved, seconded and passed, that the Committee finds the existing
procedure of granting wide discretion to the trial court 1is workable.

Jury View

It was moved, seconded and passed, that the Committee finds the existing
procedure permitting jury view at the discretion of the trial court is a work-
able procedure although it was noted that few courts observe all the formalities
defined in C.C.P. §610.

It was further moved, seconded and passed, that the Committee recommend
against the codification of the HHaryland Rules respecting jury views.

It was moved, seconded and passed, that C.C.P. §610, or a similar section
relating exclusively to condemnation cases, should be amended or adopted requir-
ing that the trial judge must accompany and supervise the jury's view of the
premises,

EXTRACT OF MINUTES OF STATE BAR COIMITTEE, JUKE ¢, 1973
EYIDEWTIARY ISSUES {cont.)

At 1ts meeting of February 10, 1973, the Committee began a consideration
of evidentiary issues in the same sequence as set forth in the comments of Nor-
man E. atteonl, consultant to the Law Revision Commission. The minutes of
that prior meeting set forth the considerations of the State~llide Ccmmittee
through Chapter 3, "Jury View,'

CHAPTER 4 - SALES EVIDENCE: GEWERAL RULE

It was moved, seconded and passed that the general rule that sales are not
direct evidence of value but are received, subject to rebuttal, only for purposes

-



of showing the relative weipght and credibility to be given to the opinion of the
witness who has relled upon them is a workable procedure and avoids confusion
that would result were sales given independent relevance.

It was further moved, seconded and passed that sales and the jury view of
the premlses belnpg valued, not being direct evidence of walue, the trial and ap-
pellate courts should not be permitted to use contrived interpretations of such
evidence to support a verdict outside the range of testimony as to any of the
items of compensation defined by Code of Civil Procedure Section 1248,

- CHAPTER & - SALES EVIDEMCE: 1. COURT'S DISCRETION

It was moved and seconded, but szid motion failed on a tile vote, that it
should be presumed that all salzs are admissible in evidence and, therefore, any
sales that the appreiser has chosen to rely upon should not be excluded unless
the trial court first finde that the offered sale is clearly lacking in signifi-
cant elements of comparability to the properiy or property interest being valued.

However, it was moved, seconded and passed that the Committee favor the
the policy of liberal admissibility of sales on the theory that an error of
exclusion is more likely to be prejudicial than an error admission; because
in the case of adwmission, where there 1s an adequate opportumity for rebuttal
the jury still has the power to cxercise its discretion In determining the
weight to be glven to such sales. This policy 1s not intended to limit the
Court’'s disecretion in placing a reasonable limitation upon the number of sales
which may be admissible for any appraisal purpose.

The reasons for the different actlon on the two preceding motions
expressed by the Committee during thelr discussion related to whether
there should be a presumption of admissibility of a sale., As indicated
by the vote on the first motion, the Committee was equally divided. Ome
faction felt that there should be a presumption of admissibility which
would be overcome by prejudice considerations, the burden of proof be-
ing upon the party opposing admissibility, The other faction felt that
the burden of proof showing comparsbility must rest upon the party
producing the sale; however, they did favor an underlying policy of
liberality of admissibility 1in that the foundatlon to which that bur-
den of proof would extend should not be so broad or so detailed as
to make it economlcally impossible for the litigant's appraiser to
rely upon the market data study.

It was moved, seconded and passad that the Evidence Code should be
amended that a prior sale of the property will be subjected to the same stan-
dards of admissibility, proximity in time and transactional relevance as sales
of comparable properties, and that in the event the Law Revision Commission
takes any actlon respecting the recodification or revision of the rules of evi-
dence in eminent domain that its comment reflect that a prior sale of the sub-
ject property should be subjected to said same standards.

CHAPTER 4 -~ SALES EVIDENCE: 2., PROJECT INFLUE'CE

It was moved, seconded and passed that the valus to be placed upon the
property or property interest being valued should be the value it would have
had on the date of wvalue were there then no krnowledge of the public project,
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and that said principle is a standard of relevance for determining the rele-
vance of a transaction offered under Ewildence Code Sections 815 and 816.

CHAPTER 4 - SALES EVIDENCE
3. EXCLUDED EVIDENCE -- GENERAL RULE

It was moved, seconded and passed that in the event the Lawv Revision Com-
misslon takes any action respecting the recodification or revision of the rules
of evidence in eminent domain that its comment reflect that Evidence Code Sec-
tion 822 does not prohlbit cross—examination of a witness on any of the subject
matters therein mentioned for the limited purpose of determining whether a wit-
ness based his opinion “in whole or in significant part on matter which is not
a proper basis for such opinion.”

During the course of discussion it was observed that it must be
possible to determine through cross—examination whether an opinion
has been based upon improper considerations. If the opinicn proves
to be so tainted, it should be stricken under Evidence Code Section
803. However such cross-examinatlon should not serve as a means of
placing improper items before the jury since this probing should be
done without mentioning specific facts or figures. In fact, to awveoid
prejudice, in certain cases it may be desirable that such inquiry be
conducted in chambers.

CHAPTER 4 - SALES EVIDEWCE: 3. EXCLUDED EVIDENCE

It was moved, seconded and passed that Evidence Code Section 822 be amended
to specifically exclude trade or exchange transactions, or any opinion based
upon them from evidence.

CHAPTER 4 -~ SALES LEVIDENCE:
4. EXCLUDED EVIDENCE - CONDEMNOR'S PURCHASES

It was moved, seconded and passed that the present rule excluding con-
demnor's purchases from evidence is workable and should be continued.




CONSULTANT'S COMMENTS REGARDING BOTH NATIONAL
COOPERATIVE RESEARCH PROGRAM REPORT 104, RULES
OF COMPENSABILITY AND VALUATION EVIDENCE IN
HIGHWAY ACQUISITION (1970), PAND RESPONSE TO
LAW REVISION COMMISSION'S QUESTIONNAIRE CON-
CERNING CONDEMNATION EVIDENTIARY ISSUES.

Prepared by Norman E, Matteoni
March 24, 1972

Introduction

As with most national studies, the 1970 National Cooperative
Right of Way Research Program Report 104, entitled "Rules of Com-
pensability and Valuation Evidence in Highway Acquisition®,
demonstrates ambition beyond its ability to execute. 1In its
attempt to be all-encompassing, it broad brushes the pieces of the
larger picture; and, in surveying the law of all jurisdictions,
it is forced to rély upon some dated material. In the latter
regard, although the study does extensively cite the California
Evidence Code sections on eminent domain, most of the cases from
California which receive mention are from the 1950's. It should
also be noted that the study has reviewed only highway cases.

But concerning its purposes of pointing out state-to-state
divergencies and making suggestions to standardize the rules of
compensation (see p. 5), the study is worth review,

The study is divided into chapters concerning various eviden-
tiary problem areas in eminent domain trials. This conultant
ddes not attempt to restate the material presented. The study,
in fact, does that for the reader in its own summaries of each
chapter. Rather, the intention here is to comment or react to

the points raised.



rdditionally, this Commentary reflects some of the views of
California practitioners who responded to the Law Revision Com=
mission's recent questionnaire concerning suggested revisions
to the Evidence Code eminent domain sections. In this regard
and from the consultant's review of more recent California cases,
the discussion below frequently goes beyond the remarks made in
the study.

The issues are not always resolved; but it is hoped they are

isolated to facilitate examination.



Comments re Chapter Two - Qualification of Witnesses

California law is mentioned throughout this chapter; and,
while it concluded that Evid € §814, regarding the basis of a
witnesses' opinion of value, shows advanced thinking (see p. 15),
it is necessary to examine some of the sub-areas of qualification:
1. Qualified as an Expert

The study indicates Pwid C §813(a) (1) simply states that
value may be shown by "witnesses qgualified to express such opinion";
it does not specify whether a witness must be gualified as an expert.
The study asks whether only technical experts, that is, a specific
class of persons, and ovners should be permitted tc testify in a
condemnation trial. But, California case law declares that a
witness need not demonstrate that he is an expert appraiser. To
qualify & non-professional witness, it must be shown "'that he has
some peculiar means in forming an intelligent and correct judgment
as to the value of the property in question . . . beyond what is

presumed to be possessed by men generally'”. Spring Valley Water

Works v. Drinkhouse (1891) %2 C 528, 534. See also San Diego Land

& Town Co. v. Neale (1888) 78 C 63, 76. The study concludes that

it is not desirable to define a certain class of persons who by
reason of particular training or professional affiliation are
sufficiently expert to testify without further gqualification. This
consultant agrees, zZtthis time there exists no licensing system for
appraisers and the variety of real estate situations which are pre-
sented in condemnation actions would require several appraisal

classifications of competency (fee p.l5).



2. Property Owner

Evidence Code §813{a) (2) specifically declares a property
owner competent to testifv as to his opinion of the wvalue of his
own property without further gualification. Pennsylvania Stat,
Ann., tit. 26, §1-704 goes a step further than California in per-
mitting an cfficer of a corporate condemnee to testify on the
question of wvalue without the necessity of gualification, The
reason for California's rule does not indicate cause to adopt the
Pennsylvania pcsition. "The rule was originally predicated on
the thecry that the owner who resided on and owned property for
a period of years would be presumed to acguire sufficient knowledge
of the property and of the value of the land in that neighborhood
to be able to give an intelligent estimate as to the value of his

own property.” Pleasant Eill v. First Baptist Church {1969)

1 ca3d 384, 411, 2n officer of a corporation is not an owner of
the property in the same sense that an individual is,
3. Probability cf Change of Zoning Opinicn

A witness qualified to express an opinion cof market value is
not necessarily gualified tc express an opinicn of the reasonable

probability of a change in zoning. See People v. Arthofer (1966)

245 CA2d 454, 465; Los Angeles High Schocl Dist. v, Swensen (1964)

226 Cn2d 574, 582.

Conversely, testimony strictly concerning the highest and
best use cf the propertyv, from a properly qualified witness, e.g.,
an economist, cannot ke excluded because the withess offers no

opinicn of value for the property taken. People v. Wherity (1969)

275 cp2d 241, Ewvidence Ccde §813{(a)(l)}, to the effect that



valuaticn of procperty may only be shown by the opinion of a wit-
ness qualified to express such an opinion, does not prevent
suppertive testimonv of foundaticnal experts who do not offer an
opinion of value. Supra at 249.

Attorney Roger M, Sullivan of Los Angeles, in response to
the Commission's questionnaire, urges that engineering and
econcmic feasibility studiés be made expressly admissible. The
Wherity rule should cffer sufficient authcority for the admission
of such testimony without a statutory rule, On the other hand,
the conclusions by that appellate court shculd have been obviocus
at the trial court level. HNonetheless, Evid C §813(b) presently
states the section is not intended to bar the admission of any
other admissible evidence for the limited purpose of enabling
the trier of fact to understand and weigh the cpinions of the
various witnesses. (Evidence Code §352 vests the trial judge
with sufficient discretion to exclude such testimony where it is
merely cummulative. Code of Ciwvil Procedure §1267 also limits
the number of appraisal expert witnesses.)

4, Hearsay

Evidence Ccde §$§801 and 814 (the latter an express provision
on eminent domain), set forth limitations on the bases of an ex-
pert witness' opinicns of property's value. His opinion may be
based on hearsay, if the hearsay "is of a type that reasonably
may be relied upon by an expert in forming an copinion as to the
value of propertv", and wculd be considered by fully informed

buyers and sellers in the market place. However, when hearsay is



completely unsupported and unreliable, the trial court has the

inherent prwer to prevent its use. See Pecple v. Rlexander

(1963) 212 Ca2d 84. Case law demonstrates no difficulty in
the present interpretation of these rules.
5. Discreticn of the Court

The conclusion of the study that "wide discretion must
continue to vest in the trial judge" (sce p.l5) is appropriate.
The Evidence Code sections relating to condemnation trials
should stand as general guidepcsts, allowing case law to-adapt

the rules to the particular factual situaticns presented.



Comments re Chapter Three - Jury View

5. significant point of reference in considering this sub-
ject is whether the jury view constitutes independent evidence.
In California it does not, FEvidence Code §813(b) states that
a view of the property being valued is "for the limited purpose
of enabling the court, jury, or referee to understand and weigh
the testimony" given bv the witnesses.

This rule rests upon the theory: "Value must be based up-
on the purposes for which the property is suitable. While the
view of the premises is evidence in a condemnation proceeding,
it is merely corrcborative of the gquantitative oral testimony."

People v, McCullough {(1950) 100 Ch2d 101, 105.

This is an excepticn tc the general rule applicable in other
types of cases that a judge or jury view is independent evidence

on which a finding may be made and sustained. See Qtey v, Carmel

Samitary Dist. (1933) 219 C 310, 312; and Donney v. Santa Fe

Transp. Co. (1955) 134 chzd 720, 725.

Prior to codification of the above eminent domain rule in
1965, California cases were in conflict on the point. People v.
Bond (1964) 231 CA2d 435, flatly declared that a jury view was

independent evidence; while Redevelopment Agency v. Modell

{1960) 177 CR2d 321, 326, stated that "a jury cannct, sclely on
the basis of its view of the premises, render a verdict finding
a value less than shcwn by the evidence."

A more recent case, Los IMPngeles v. Kogsman (1969} 274 CA2d

116, decided after the enactment of the Evid. ¢ §813(b}, fails



tc cite that section or mention any cf the abore cases in coming
to the conclusicn that when a trial court, with the consent of
the parties, viewed the premises, what is then seen is itself
evidence and may be used alone or with other evidence to support
the findings. The authority given fcr this position is Scuth

Santa Clara ete. Dist. v. Johnson (1964) 231 ca2d4 288,2%9, wvhich

is not a condemnaticn case and discusses in the porticn of the
cpinion cited a general rule regarding findings of fact. The
Kossman case did nct intend, although it may sometimes be cited
for the position, to conclude contrary teo Evid € §8l13(b) that
a view of the premises is independent evidence on the question cof
value. VWhen the case is examined, it reveals that the question
at issue on appeal was not the amount of damages per se but
whether the trial court properly decided whether expense in
moving equipment constituted mitigation cf damages or improvement
cf the remaining property, in 2 vart take condemnation action.

California is in line with the majority cf states, which
indicate that a view of the premises is discreticnary with the
court, The factors, enunciated at page 19 of the study, to
guide the judge in the exercise in his discretion are helpful.
But, since they should be self-evident, they are not recommended
for ccdification. These factors are:

1. The degree cf informaticn to be gained by the view in
relation to the inconvenience and time expended in taking the
view;

2. Pelated tc the above, whether the customary purpose for



allowing a view does exist in a particular case, and whether the
amount of information that has been or could be adequately secured
from maps, photographs, diagrams and so forth decreases the need
for a view; and

3. The extent that the premises have changed in appear-
ance and condition since the litigation was initiated.

California's rule for conducting a jury view is found at
CCP §610 which states that the court may order the jury "to be
conducted, in a bodv, under the charge of an officer, to the
place which shall be shown t¢ them by some person appointed by
the court for that purpose. While the jury are thus absent,
no person, other than the person so appointed, shall speak to
them on any subject connected with the trijals."

The study makes the comment that this statute, as well
as other States' procedures, are devised to safeguard the jury
from outside influence during the view. But the statutes could
go further to provide, for example, whether representatives of
both parties may accompany the jury or whether the trial judge
should accompany the juryv. The Maryland Rules of Procedure,
Rule Ul8, found at page 73 of the study attempts to specifically
provide for all contingencies regarding a view of the property
involved in litigation:

1. That before the production of other evidence, the
trier of fact shall view the property.

2. The parties, their attorneys, engineers and other re-

presentatives may be present.



3. Only one perscn who has been specified by the court
shall speak for the parties at the view; these persons shall
point out the property sought to be condemned and its boundaries
and the physical features before and after the condemnation of
the property.

4. The judge shall be present at the view and super-
vise the proceedinas.

5. The view may be waived by the parties.

Codification of a similar set of rules for California con-
demnation cases would he beneficial. Another standard could be
the practice of many California judges to place on the record,
upon return from the view, a stipulated discription of pre-

cisely what was seen at the property.

1n



Comments re Chapter Four - Admissibility of Evicdence regarding
Comparable Sales

Again, the underlving key question to this portion of the
study is whether sales constitute independent evidence. Evidence
Code §813(b) states that they are not; and the study itself, at
page 31, quotes from the California Law Review Commission com-
ments of 1961 to the effect that if the rule were changed to
prmit the trier of fact to make a determination of value upon
the basis of comparakle sales or other valuation data, the trial
of an eminent domain case might be unduly prolonged and the
determination could be made without the benefit of expert
assistance by a court or jury who knows little or nothing of
the property values.

Interestingly, Attorney Jess Jackson of Burlingame, in
response toc the Commission's questionnaire, states that there
is too much emphasis on appraisal opinion. Facts, such as a
sale in the market place, should have independent probative
value.

There are several points worthy of mention under this sub-
ject heading, although the study does little more than raise
some of the issues. California case law has developed an ex-
tensive system of rules regarding comparable sale evidence,
most of which is not considered by the study.

1, Trial Court's Discretion

Evidence Code §816, adcpting the rule of Lcos Angeles V.

Faus (1957) 48 C2d4 €72, permits a witness, in determining the

11



value of property, to "take inte acccunt as a basis for his
cpinion the price and other terms and circumstances of any sale
or ccntract to sell and purchase comparable property." The
statute specifies various criteria which must be satisfied
for the properties to bhe "comparable®.

The trial judge has wide discretion in determining the

admissibility of evidence of other sales., Los Angeles v. Faus

(1957) 48 C24 672, 678; Los Angeles v, Union Distributing Co.

(1968) 260 Cr24 125. The ccurt may exclude as well as admit

evidence of allegedly comparable sales. Los Angeles City High

School Dist., v. Swensen (1964) 226 CA2d 574, 583. The standard

is whether such sales will "shed light" on the wvalue of subject

property. Merced Irr. Dist, v. Woolstenhulme (1971} 4 C3d 478,

500, 848, The trial judge makes conly a prima facie finding

that a sale is ccmparable. San Luis Obispo v, Bailey (1971)

4 €34 518, 525. Once admitted, it is up to the jury to weigh
the effect of evidence of comparable sales. People v.
Donaldson (1965) 231 cr2d 739, 743.

Attcrney Thomas Baggeot of Los Angeles has recommended a
legislative policy in favor of admissibility. "Jurors are just
as capable as judges in assessing evidence of sales.,” Other
regponses to the Commission's Questionnaire, such as that of
Attorney Justin McCarthy of Riverside, suggest that the
guestion of admissibility of sales should always be determined
by the judge in advance of the trial of compensation. This

procedure would eliminate wrangling over comparakbility of

12



disputed sales before the jury and make judges more alert
to their responsibility to determine all issues other than that
of value.
2. Effect of Public Improvemant on Comparability

2 sale price of a purported "comparable sale" which
reflects project enhancement (see discussion under Comments to
Chapter 10) may be fcund to "shed light" cn the value of the
condemned parcel and may be admissible, where it alsoc reflects
recent increases in land values that are attributable to other
factors. This is similar to the rule that requires excluding
evidence of enhanced value to the parcel scught to be taken.

Merced Irr. Dist. v. Woolstenhulme (1971) 4 C3d 518. See United

States v. Miller (1943) 317 US 369. Sece also People v. Reardon

(1971) 4 C3d 507, San Luis Obispo v. Bailey {1971} 4 C3d 518.

These cases do not speak of comparable sales reflecting
project blight, and the rule may he different in that situation.
Code cf Civil Procedure §1243.1, enacted in 1971 to provide a
cause of action in inverse where a condemncr does not bring its
suit within six months of the resocluticn or ordinance of neces-
sity, attempts tc minimize the coccurence of blight.

2nd, in the same year the legislature added Evid C §814.5:
"Any increase or decrease in the value of property prior to the
date cf valuation caused by the public improvement for which
such preperty is acquired, or by the likelihcod that the pro-
perty would be acquired for such improvement, other than that

due to physical deterioraticon within the reasonable contrel of

13



the owner or occupant, shall he inadmissable in determining
the value of the propertv."” Effective Julvy 1, 1272, that
section is to be repealed and replaced by language in Govt
C £7267.2, which provides: "2nv decrease or increase in the
fair market value of real propertv to be acguired prior to
the date of valuation caused Ly the public improvement for
which such property is acouired, or by the likelihood that
the property would be acquired for such improvement, other
than that due to physical detericration within the reasonable
control of the owner or occupant will be disregarded in
determining the compensation for the property.”

Both Evid C §814.5 and Govt C §7267.2 are portions of
legislative packages which ceoncern relocation assistance.
The first is concerned with highwav relocation assistance,
and the second which replaces the first is more comprehensive,
attempting tc provide a program for relocation necessitated
for all tvpes of condemnation. They are based upon federal
pelicy requirements. Sece Uniform Relocation PRssistance and
Land Pclicies rfct of 1970 5303(3) {Pub. Law 21-646). 1In fact,
Govt C §§7267 and 7274 (effective July 1, 1%972) state that
section 7267.2 is a cuideline to a uniform policy of acqui-
sition and creates no rights or liabilities. WNeither Evid C

§81l4.5 nor Govt C §7267.2 purport to alter the Woolstenhulme

rule. It remains the task of the courts to develop the rules
for admissibility of sales affected by a pending public pro-

ject: whether a sale is so tainted and what degree of project

14



impact will preclude admissibility.
3. Evidence Code Section 822 (d)

Some responses to the Commission's questionnaire, such
as those of Deputy Attorney General Stewart Andrews and
Attorney C. Douglas Alford of San Diego, criticize Evid C
€822{d) which prchibits the admission of an opinion of value
of any property or propertv interest other than that being
valued. There are two types of sales that should be con-
sidered here: first, comparison of improved sales to an
unimproved subject property; and, second, trades or exchange.

a. HNature of the Property and Improvements

The "comparable sale," to be admissible in evidence, must
be sufficiently like the condemned parcel in character, size,
situation, usability, and improvement. Evid C §816.

In valuing the condemned property, an appraiser may find
parcels which are comparable in every way except that thev are
burdened with older improvements, such as an unoccupied, dila-
pidated house or barn. The appraiser may conclude that the
particular improvements have little or no value and that the
purchase price paid for the comparable pilece of propertv is
indicative of the true value of the land without the improve-
ments. It may be difficult to admit this opinion and the
comparakle sale into evidence, however, in view of the prohi-
bition against opinion of the value of anv property or property
interest other than that being valued. Evid C §822(4); Los

Angeles v. Union Distrib., Co. {1968) 260 CA2d 125; see also

15



People v. Jchnson {1962) 203 Cr2d 712. O©On the other hand,

the comparable sale being used to indicate land value shculd
not be excluded by 822(d} where it can be shown that the
parties to the transaction had given no value te the improve-
ments, the improvements actuallv lessen the value of the
land (e.g., the cost of demolishihg old, unusable structures).
In appraiser valuing a fully improved parcel by compari-
son with other parcels not comparably improved may find himself
in technical viclation of Evid C §822(d), which prohibits
appraisal of propertv other than that being condemned, if he
attempts to allocate value ketween land and improvements. In

People v. Donovan (1964) 231 CA2d 345, 350, and People v,

University Hill Foundation (1961) 188 Cr2d4 327, 332, the courts

permitted such allocation, but language in Sacramento & San

Joaquin Drainage Dist. V. Jarvis (1959%) 51 Cc2d4 799, B804, seems

more restrictive. It must be noted that all these cases predate
the passage of Evid C §822(d). But, a recent case points out
that a strict application of this section to the comparable
sales approach would conflict with Evid C £816 which requires

a valuation witness to weigh comparabilitv. The witness must

be allowed to testify regarding adjustments to be made in

comparakle sales. Merced Irr. Dist. V. Woolstenhulme {1971)

4 C38 478, 502.
b. Trade or Exchange
2 trade or exchange of prcperty with no menetary value

fixed for either property is not admissible. People v.

16



Reardon (1971} 4 C3d 507, 515. The introduction of such a
transaction would violate Evid C £822(d} which precludes
an appraiser from giving an opinicn of the value of land other
than that under ccndemnaticn, But, in Reardon, an exchange
in lieu of a full pavment in cash by one of the parties to
the transaction was admissible. Purther, an exchange in-
volving the subject prcrerty is not in wviclation of Evid C §822(d)
and thus would be properly received in evidence.
4., Bales to Condemncrs

The respcnses to the Commission's questionnaire also in-
dicated some dissatisfaction with Evid C §822(a) prohibiting
the introduction of sales tc condemnors. These responses sug-
gest a return te the prior rule, exemplified in Pecple v.

Los Mngeles (1963) 220 Cr2d 345, 358-359, of allowing evidence

of such a sale upon a showing voluntariness and satisfaction

with the price.
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Comments re Chapter Five - Admissibility of Evidence rnf Sales
of Subject Prcperty

California's rule cf Evid C €8l% permitting a witness to
consider the sale cr contract to sell the property presently

under concdemnation, is appropriate and not in need of revision.

is



Comments re Chapter Six -~ 2Admissibility of Fvidence of Offers

hgain, the comments of the California Law Revision Com-
mission of 1961 are cited by the studv, at page 37, for the
case 0f excluding evidence of offers., Evidence Code §822(b)
prohibits a witness from basing his opinion on offers or
listings.

The study takes the peosition that there may be cases
where an offer is the best available evidence of market value;
such a situation exists when there is no recent market activity
of similar properties in the vicinity of subject preperty. 1In
that event, the study cauticusly suggests that offers should
be admissible tc suppcrt the cpinien of valuation where a pro-
per foundation has been laid to support the offer's reliakility,
(See p.37.)

In view cf this comment and responses of Attorhieys -Jerrold 2.
Fadem of Beverly Hills, Gary Rinehart of Martinez, Jchn Thorne
of San Jose and Richard Huxtahle cof Los Pngeles to the Commis-
sion's recent guesticnnaire, the Law Revision Commission should

recondiser its positicn taken in 1961.
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Ccmments re Chapter Seven - Pdmissibility of Valuaticon Made
for Non-Condemning Purposes

The Hon. Herbert 8. Herlands of Santa Ana writes in res-
ponse to the Commissicn's guestionnaire that there is a conflict
between Rev & T C §4986(2) (b}, which provides that mention of
the amount of taxes due on .the ccondemned property shall be
ground for a mistrial, and Evid C §822(c), which permits the
use of taxes for the limited purpose cf arriving at the
reascnable net rental value of the subject property.

It would seem that Evid C §822(c) makes the distinction
between tax assessed valuation and a propertv's tax bill as
an express item in the income approach tc value sufficiently
clear. Perhaps the judge is suggesting that the Revenue and
Taxaticn Code Section made the same explicit exception that
the Evidence Code section deces.

It should also be noted that an assessed valuation for
tax purposes may corstitute an admissicn against interest when

the condemning agencv make the assessment. See Gion v. Santa

Cruz (1%70) 2C3d 29. The study points out, at pages 39-40,

that La Mesa v. Tweed & Gambrell Mill (1956} 146 CA2d 762,

stands for the propecsition that appraised value of the pro-
perty under condemnation, as determinad in a prior prcbate
proceeding, is not admissible on direct examinaticn. That case
was decided before Faus permitted the use cf comparable sales
on direct examination; but there is ncothing in the Evidence

Code which permits such an independent valuation to be
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received. Fowever, a sale confirmed in prcobate court may

be admissible. PRedevelopment lgencv v. Zwerman (1966)

240 cr2a 70.
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Comments re Chanter Eight ~ RAdmissibilitv .of Zvidence of
Income

1. Legal Tests cof Income Ipproach

Befocre 1965, when CCP §1271.8, now Evid C 5819, was en-
acted, California courts were reluctant to allew evidence hefore
the jury on the income approach to valuaticn, Note, Valuation

Evidence in California Ccndemnation Cases, 12 Stan I Rev 788,

791 (1960).
2n appraisal witness is now specifically allowed tc take
into acccunt as abisis for his opinicn "the capitalized value

of the reascnable net rental value attributable to the land

and existing improvements thereon." (Emphasis added,) Evid C
§81%. However, he may not derive a capitalized value from

the income or profits attributable to the business conducted
thereon, nor can an appraiser use hypothetical improvements to
derive a potential income from the property. See Carlscn,

Statutory Rules of Evidence for Eminent Domain Proceedings,

18 Hastings LJ 143, 151 (1966). See also People v. Johnson

{1962) 203 ca2d 712, 716. Attorneys Jerrcld Fadem and Richard
Huxtable have both suggested that capitalization of income from
a highest and best improvement on subject property should not
be excluded. Richard Huxtahle states: "Hypothetical cap-
italization should be permitted where the type of property is
one that is actually bought and sold on such a basis in private

business."

To determine the reasonable net rental value, a valuation
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expert may consider any leases on the subject property Evid
C §817) and the terms and circumstances of leases of comparable
property (Evid C £818). Evidence Code §8l17 allows him to take
into account a lease providing for a rental fixed by a per-
centage or other measurable portion of gross sales or gross
income from a business conducted on the property. Evidence
Code §818B discusses rent reserved and other terms of leases on
comparable property but omits any reference to percentage
leases. Both of these statutes merely enable the valuation
witness to arrive at "the reasonable net rental value attribu=~
table to the property or property interest heing valued,"
which may be used in the capitalization process provided for
under Evid C §819. The expert witness cannct capitalize the
value of the income or rental from any property or property
interest cther than that being valued, Evid C §822(f).
2. Gross Rent Multinlier

I "gross rent multiplier," the factor by which the gross
rent is multiplied to indicate market value, is determined by
extracting from comparablec sales data the sales price and
the gross rent earned per year, the latter of which is divided
by the selling price for each comparable property. For example,
a duplex and lot that scld for $30,000, preducing an annual
gross rental of $3,000, would indicate a gross rent multiplier
cof 10, In translating this into a gross capitalization rate,
the appraiser must take the reciprocal of the multiple, thus

producing a rate of 10%.
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There is & divisicn of opinicn among Calsfornia practi-
tioners as to whether this appraisal technigque is nroperly
admissible evidence under Evid C 5818, which indicates that
the valuation witness may use only the rental derived from
comparable properties tc determine the reasonable net rental
value attributable to the property under condemnation, The
gross rent multiplier reguires that the actual gross rent be
used. The collateral factors involved in comparable rentals
are far more comnlex than in comparable sales and add signi-
ficantly toc the nroblem. For instance, consideration must be
given to whether the utilities are paid within the rental
payment or are assumed by the lessee, whc pays the taxes,

insurance, maintenance costs, etc. % Nichels, The Law of Eminent

Domain §19.21[1] (rev. 3d ed, 1969). Pnalternative approach
which mayv relieve scme of these shortcomings is the "Net
Income Multiplier."

While People v. Covich (1%68) 260 CA2d 663, 666, cites

with approval what is termed the "gress multiplier” approach
under the income methcd of aprraising pronerty, the phrase
appears as the equivalent of the building residual approach

rather than the "gross rent multiplier."
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Comments re Chapter Fine - Pdmissibilitv of Evidence of Ccsts
of PReprcducticn

The statutory definition of the cost approach in Evid C
§820 uses both the terms "replacing"and "reproducing." Although
these terms have sometimes been used interchangeablv by the courts

{see, e.g., People v, Hayward Bldg. Materials Co. (1963) 213

Ca2d 457, 460), they are not synonymous in an appraisal con-
text. See American Institute of Real Estate Rppraisers, The

Appraisal of Real Estate 180 (5th ed, 1967). "PReproducing” is

there used as meaning duplication of the improvement with one

of identical cor highly similar material. "Peplacing,” on the
other hand, is used as meaning the substitution for the improve-
ment of another one having the same functional utilitv.

The replacement approach is more appropriate for the valua-
tion of old buildings that have suffered a great deal of
functicnal obsolescence, or where the materials used in the
old building are nc longer economically available. On the
other hand, the reproduction technicgue is particularly adapt-
able to newer buildings, as well as special, single purpose
buildings. The reproduction technique has considerable appeal
to both courts and juries, because it is easier to understand
than the more abstract replacement approach. Implicit in the
replacemrent theorv is a standard of functional eguivalence
and substantial similarity to the existing improvement. The
replacement approach has limited appeal to most litigants be-

cause, in order toc demonstrate that the replacement structure
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meets such a standard mav require architectural evidence, the
cost of which is often prohibitive. There are neither statu-

tory nor judicial guidelines in California as to the admissi-

bility of this tyre of evidence.
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Comments re Chapter Ten - Admissibility of Evidence of the
Effect of the Pronosed Improvement

1. Enhancement

The study at page 48 provides a good example of increment
in wvalue received by 3 parcels because of the projected public
improvement.

The example states that parcels 2, B and C are in an
area where a public project may be located; because of the
impending project all the properties increase in value. Sub-
seguently, the boundaries of the project are determined and
only parcel A is to be taken. What the study attempts to
explore is the enhancement situation recently discussed by

the California Supreme Court in Merced Irr, Dist. V.

Woolstenhulme (1971) 4 C3d 478.

The rule of Woolstenhulme is:

During that period vhen it was not likely
that his land would be condemned, the fair
market value of the property may have
appreciated because of anticipation that
the land would partake in the advantages
of the proposed project. The owner would
be entitled tc such increase in value,

On the other hand, once it becomes reason-
ably foreseeable that the land is likely
to be condemned for the improvement,
"project enhancement," for all practical
purposes, ceasecs,

4 C3d at 4°7.

2. Blight

Btchinson T. & §. F. Ry, v. Southern Pac. Co. (1936) 13

ca2d 505, 518, first asked the gquestion, "If the benefits may

not be considered, why consider the detriment?" The rule
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flowing from this case is that ii is improper teo attempt to
show that the proposed improvement depressed the value of

subject property. Communitvy Redevelopment Agency v. Henderson

{(1967) 251 ca2d 336, 343;

’

Nakland v. Partridge (1263) 214 CA2d

196, 203. BPBut other opinions have not followed this rule.

People v, Lillard {1963) 219 Ca2d 368, 377:; Buena Park School

Dist. V. Metrim Corp. (1859) 176 Cr2d 255, 258.

The landmark case of Merced Irr. Dist. v, Woolstenhulme

(1571) 4 C3d 478, 483 n.l, has not resolved this dispute over
blight. The court explicitly declared that it was not addres-
sing itself to whether project blight is to be taken into
consideration in computing just compensation. "[Aldditional
complexities involved in the 'blight' situation" prompted the
court to await a case presenting the matter directly. Implicit
in this thinking is the view that rules different than those
for project enhancement should be applied to project blight.
Several commentators have also urged this distinction. See

Anderson, Consequences of 2nticipated Eminent Domain Proceedings--

Is Loss of Value a Factor?, 5 Santa Clara Lawyer 35 (1564);

Webber, The Lost Identity of Blight 45 Cal SBJ.492 {1270); and

Comment, Recoverv for Enhancement and Blight in California,

20 Hastings LJ 622, 645 (1769).

It seems probable, because of the slowness of the legis-
lature to respond and the anticipation of the California
Supreme Court, that case law will make the first attempt to

establish rules regarding blight impact.
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Nonetheless, legislation is in order to r=move any ad-
verse project impact from inclusicn in the wvaluation process
in eminent domain. ©Neither Evid C §814.,5 nor CCP §1243.1 are

sufficient to resolve the issues presented bv project blight.
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Comments re Chapter Eleven - Idmissibility of Evidence of
Sentimental Value

The study points out on page 51 that California's Evid
C §814 defines value in accordance with the hypothetical
willing buyer-willing seller concept. Sentimental value is

not considered in the valuation of real property.

30



Comments re Chapter Twelve - Pdmissibility of Evidence Regarding
Highest and Best Use

The Heilbron standard for just compensation requires exam-

ination of the highest and best use to which the property under

condemnation can ke put. Value is based upon thc most advan-
tageous and profitable use to which the propertv is adaptable,
taking into consideration the present and reasonably foreseeable
future, business conditions and wants of the surrounding com-

munity. See Los Angeles v. Hughes (1927) 202 C 73%i.

This entire area is governed by case law. Two subjects--
feasibility studies and interim value--are commented upon here,
1. PFeasibility Studies

Maps, diagrams or illustrations of proposed uses showing
prhysical feasibility may be admissible under certain circum-
stances to show that a particular proposed use is probable,
and thus represents the highest and best use. To make a
feasibility study admissible, the prospect of the use which
the study supports must be in dispute; it is never admissible
simply as a measure of value itself or to enhance damages.

People v. Chevalier (1959} 52 C2d 29%, 309, People v. Alexander

{1963) 212 ca2d 84, 93. »Architectural and engineering studies

may also be permitted. Los Angeles v. Cole (1%946) 28 C2d 509,

51¢. On the other hand, evidence relating toc specific schemes
of development are generally rejected by the courts. The
“frustration of a specific plan of development” is not a
valid basis for a claim of the property's highest and best

use. People v. Princess Park Estates, Inc. (1%69) 270 CAz2d
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876, 884,
; more difficult questicn is the admissibility of economic

feasibility studies. People v. Flintkote Cc. (1968) 264 CA2d

97, 102, approved the introduction of an economic study to
show the profitable adaptability of subject property to a
particular type of mining operation. The opinion relied on

the test enunciated in People v. Ocean Shore R. R. (1948) 32

c2d 406, 426: "where it is not shown that a suggested use would
be profitable, or where it appears that the operations cannot
be carried on except at a lgss, the prospect of use for such

a purpeose is not a proper element of value." It is improper

to put a hvpothetical dollar value on land for a specific pur-
pose, ‘even though evidence regarding the adaptability of that

land for that purpose may be proper, People v. Princess Park

Estates, Inc., gupra; San Bernardino Flood Control Dist. v.

Sweet (1967} 255 CA2d 889; FPeople v, Johnson (1%62) 203 CAzd

712.
2. Interim Value

The stﬁdy makes no comment regarding the question of in-
terim value. It should be considered as a sub~area of the
highest and best use concept.

Interim income is sometimes referred to as carrier value
because it permits a developer to pay his holding costs (e.g.,
taxes, purchase-loan, interest) during the periocd of transition

from present use to a higher use. See People v. Covich (1968)

260 CA2d 663, where interim value was approved as to the
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acquisition of property improved with two old houses on showing
of probability of rezoning for apartments or a motel complex,
The condemnee's experts agreed that present zoning would per-
mit high-~rise apartment luildings or hotel-motel complexes as
the highest and best use of the property. But because the
neighborhood was in transition from the present use to other
uses, thev projected (considering such factors as financing,
obtaining clients} that the present use would continue fcr an
interim period of three vears. The value of the raw land as
of the procjected termination date cf the present use was adjusted
into a present value (by discounting) and then added to the net
income flowing from the present use, capitalized over the trans-
itional pericd.

The interim value adds an increment of value to the pro-
perty over and abcve an otherwise comparable parcel of land
that is not capable of interim preoductivity. See Sando,

Theories of Valuation for Interim Use, 32 Appraisal J 29, 31

(1964).
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Comments re Chapter Thirteen - Admissibility of Photographs
or Other Visual Aids

Appraisers often use exhibits called "sales maps" to
illustrate their testimony regarding comparable sales. As
information about the prices for which comparable properties
have been sold is received in evidence, the pertinent date
(usually date of sale and unit value) is written on the map.
Trial courts sometimes regard these maps as cumulative evidence.
Evid C §352. 1If they arc admitted, thev can assist the jury
in recalling highlights of the testimony during deliberations.

2 model, though constructed to scale, mavy be misleading

because of its very small size. San Mateo v. Christen (1937)

22 CA2d 375, 1In Pleasant Hill v. First Baptist Church (1969)

1 cA2d 384, the use of a plan and model portraving the poten-
tial utilization of the subject propertiv for church purposes
was permitted.

In People v. Murata (1558) 161 CA2d 369, 377, refusal to

admit photographs showing drainage problems caused by the
construction of the preject was held to be prejudicial error.
Photographs are also admissible to show the conditicns in the

area surrounding the subject property. Montery v. Hansen {1963)

214 ca2d 794, 798,
Photographs may alsc serve as the basis for actual testi-

mony. In People v. Donovan (1964) 231 CA2d 345, an expert

witness, who had only seen pictures nf improvements that had been
removed before his employment, was permitted to state his opinion

cf value as tc those improvements.
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Comments re Chapter Fourteen ~ Other Issues Relating to
Admissibility

The study here makes a guick review of miscellaneous
issues, which include among others: revenue stamps (now
authorized collectible by counties within the State under
Rev & T C §§11901-11934) are often excluded as indications
of value; building Ccde violations may have a bearing on

market value [see La Mesa v. Tweed & Gambrell Mill (1956)

146 Cr2d 762, regarding effect of a“liguidation of non-
conforming use” zoning ordinance upon subject propertv];
appraisals not introduced in evidence; right-of-way agents
statements as to value; and business records and other docu-~

ments [see Santa Barbara v. Petras (1271) 21 ca2d 506, which

allowed recoverv for improvements made after service of
summons but in compliance with a pre-existing contractural
obligation in a leasel.

None of the above or other points mentioned in the
chapter were commented upon by those responding to the
Commission's questionnaire. It would appear that case law
provides adequate rules of admissibility for such evidence.

However, Attorney Richard Franck of Los Angeles in his
response to the guestionnaire complains that "the consequences
of an appraiser relving upon inadmissible matters, or con-
sidering same in his reasons for his opinicon," are most un-
certain.” Courts sometimes strike improper factors, but

let stand an opinion based upon these factors People v. Eggert
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{(196%) 2 CA3d 395,

The reason for such a result mav be that reasons do not
have independent probative value. Put some responses to the
guestionnaire offer another reason: The courts do not have an

adequate understanding of the rules of eminent domain evidence.
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Conclusiocn

The above comments are designed to provide a review of
areas of eminent domein evidentiarv law vhich have been the
subject cof controversy.

The soluticon is not simply a2 matter of cndifying more
rules. In fact, Attornev Richard Desmond nof Sacramento has
suggested:

The major deficiency is that for some reason
they attempt to rewrite the Evidence Code for

a particuiar species of cases. I feel that

the general rules of evidence are adeaguate and
that if applied in the same manner and with

the same degree of liberality in a condemnation
suit as in anv cther case, with the attempts

to place tech:i.ical restrictions upon the evi-
dence, with reasonable limitations placed upon
the Court tc limit the sconeg of the inguiry,
that vou will find that condemnation suits
would be far less complicated and tried mucgh
more rapidlv. 2 Court recently had the pleasant
experience of throwing out all of the technical
rules and pretrial procedure in treating the
case like a simple, crdina:;, every-day lawsuit.
It was tried swiftlv, there were no delays, the
jury was never excused and the result was just
although I feel a little low. There is no
reason to make an eminent domain suit compli-
cated.

This consultant does not agree that general rules of evi-
dencg are sufficient to deal with the problems presented by a
condemnation trial. The trial itself is almost exclusively a
matter of expert testimony. 2And, although it may not be the
"supercharged psychcdrama" described in the dissent of Justice

Friedman in State v. Wherity (196%) 275 cazd 241, 252, it

involves the admission of avpraisal testimeny which deces not
constitute precise scientific date and can be difficult to

understand.

37



Many responses to the Commission's questionnaire either
stated that the eminent domain rules of evidence found in the
Code were satisfactory or offered no criticism of the rules,

The difficulty is in determining whether more
rules should be enacted or the statutes should remain general,
allowing case law to apply these rules to the numerous appraisal
theories that are offered as opinicn evidence in eminent domain
trials.

This ccnsultant favors general statutory condemnation
evidentiary rules of the type presently on the books. Such
a positicn, rather than minimizing judicial respronsibility,
places a greater burden on the trial judge. »2MAs stated in

Sacramento Drainage Dist. V. Reed (19€63) 215 CA2d 60, 69: "To

say that only the witness' valuation opinion has probative
value, that his reasons have none, ignores reality. His reasons
may influence the verdict more than his figures. To say that
all objections to his reasons go to weight, nct admissibility,
is to minimize judicial responsibility for limiting the permis-

sible arena in condemnation trials. The responsibility for

defining the extent of compensable rights is that of the courts.”

(Emphasis added.)

The major areas recommended for roessible codification or
amendment are: Admissibility of coffers when there is no re-
cent market activity in the area; defining standards for
admissibility of replacement cost approach; specifving Evid C

§822(d) does not prohibit adjustment of factors of comparability;
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and establishing rules to remove the effect of project

blight from condemnation valuaticn process.
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FOREWORD

By Staf]
Highway Research Board

This report will be of particular value to legal practitioners and a good desk book
for appraisers. A varicty of rules pertaining to evidence in condemnation proceed-
ings is reviewed. The major emphasis is on the problem of proving the value of
property taken or damaged. Various law cases are cited to support the ruies of evi-
dence presented together with the reasons the courts give as the bases for their deci-
sions to admit or exclude various types of evidence. This report presents a com-
posite picture of the state of the law of evidence in eminent domain proceedings for
the country as a whole. ‘

In the acquisition of land for highway rights-of-way, difficult problems of com-
pensability and valuation continue to plague courts, highway administrators, and
appraisers. Diversity of standards and rules between States and within States is a
source of confusion, inefficiency, hardship, and expense, The rules relating to com-
pensability and valuation are only partly sketched by legislation and administration
interpretation; court decisions continue to play an important role, and case law
frequently has produced diveise results in all of the States. Appraisal theory and
practice frequently produce widely divergent results under these legal rules.

This report contains useful information relative to the present law of evidence
in eminent domain proceedings. The divergencies which appear in the law from
State to State are identified and analyzed. The cause and extent of diversity are
determined and the connection between evidentiary law and the legal rules, and
standards of compensability and valuation, is examined. The reasons the courts
give as bases for their decisions to admit or exclude various types of evidence are
set forth and described. . _

The researcher studied a sampling of reported highway condemnation cases
involving evidentiary problems for 25 States covering a 16-year period. Cases of
particular interest are cited to support the discussions about the specific rules of
admissibility of various types of evidence. _

' Highway attorneys will find that this study of the Jaw of valuation evidence is
a practical aid in preparing for condemnation cases. The pppraiser may find that
the information presented in this report will be useful in his day-to-day appraisal
operation for determining the factors that will be acceptable in court in preparing
his estimate of the real estate value of condemned property.



16

K}

£

41

43

CONTENTS

T SUMMARY

PART 1
CHAPTER ONE Introduction and Research Approach

CHAPTER TWO Quahﬂcauons of W:tm Gmng Opinion
Evidence :
Opinions of Real Estate Salesmen or Appraisers

"~ Opinions of Owners

Opinions of Other Persons Claiming Specla.l me]edge of
‘Value of the. Subject Property .

‘Opinions of Valuation Commissioners -

Effect of Witneis' Testimony on His Qualification

" Expert Witness’ Opinion Testimony Based on Hearsay
" Summasy and Conclusmns

" cHAPTER THREE Jury View of the Property Being Taken

Right to Jury View ‘
Procedure for Conduct of Jury View
Effectof Jury View

Summary and Conclusions

CHAPTER FOUR Admmb:htyotavﬂemof&hof&mhr

Properties
Rules of Admissibility
Degree of Similarity

- Proximity in Time

Tramsactions with Condemnors
Summary and Conclusions

CHAPTER FIVR Admmibuhtyofmof&hsntﬂ:esw
ject Property

Admisibility

Summarydemhnima

CHAPTER SIX  Admissibility of Evidence of Oﬁm to Buy and
Seli
Offers 1o Buy or Sell the Subject Property

‘Offers to Buy or Self Similar ?ropemes
. Summary and Conclisions

CHAPTER SEVEN Admmbﬂnw of Evidence of anmmm
Made for Noncondemnation Purpoaes

Anseased Valuation for Taxation

Other Valuations

Summary and Conclusions

cHAPTER EGHT Admissibility of Evidence of Income

Evidence of Income a3 Proof of Market Value

Evidence of Income as llustration of Suitability for Use

Evidence of Loss of Income as an Item of Consequentint
Damage

Summary and Conclusions

. CHAPTER NiNE  Admissibility of Evidence of Cost of

Reproduction
Original Cost of Improvements

. Cost of Reproduction

Summary and Conclusions

CHAFTER TEN Admissibility of Evidence of Effect of the
Proposed Improvement on Value of Property Taken
Raticnale

" Fitting the Sample Highway Condemnation Cases into the

Rationale
Summary and Conclusions



50 CHAPTER ELEVEN
Sentimental Value

Admissibility of Evideace of Reputation or

Inadmissibke Evidence of Reputaimn and Senhmemal Value

- Commentary
Summary and Conclusions

52 CHAPTER TwiLveE Admissibility of Evidence of Highest and

Best Use for Property

Hzﬁher Value of Property for Some Other Use

Intended Use of Property by Owner

Adaptability of Property to Use Currently Prohibited by Zoning
- Suitability of Property for Suhdmsmn Development

Summary and Conclusions,

58 CHAPTER THIATEEN
Visual Aids
Photographs .
Other Visuat Aids .
Summary and Conclusions

Admissibility of Phntogrgphs of Other .

61 CHAPTER FOURTEEN Other Issues Relating to Admissibility of

Evidence

Federal Govérnment Contribution Toward Cost of Pmpcl

Revenue Siamps on Decds
Mortgages on the Subject Property
Building Cede Violations

Preliminary Condemnation Awards and Deposits

Appraisals not Introduced in Evidence

Right-of-Way Agenl's Statements as to Value

Business Records and Other Documents
Cost to Cure
Proposed Use of the Property Taken
Miscellaneous Evidential Jasues

" Summary and Conclusions

PART I

69  APPENDIX Statutory Provisions Relating to Evidence in

Eminent Domain Proceedings

ACKNOWLEDGMENTS

- The research reporied herein consists of a portion of a larger
siudy on "Rules of Compensabifity and Valuation in Highway
Land Acquisition” (NCHRF Project 11-1) cornducted at The
Univessity of Wisconsin with Richard U, Ratciiff, Professor of
Urban Land Economics, Faculty of Commerce and Busindss
Administration, University of British Columbia, as Principal

- Investigator, He was assisted in the project by G, Graham

Waite, Professor of Law, Columbus Schaol of Law, The Catho-
Tic University of America, and Dean T. Massey, Agricultural

Economist, U.S, Department of Agriculture, and Collaborator

in Law, The University of Wisconsin Law School,
Appreciation is expressed to 21l persons who participated in
this study in one way or another. They inclode Messrs, W,
Scott Van Alstyne and A. J. Feifarck, Attorneys at Law, Madi-
son, Wis,, for reviewing the manuscript, To gain An apprecia-
tion of rcal-life problems currently experienced in public mc-
quisition of land, meetings were arranged with the following
anemneys and right-of-way agents of siate highway departmenis,
practicing attorneys, and an independent appraiser: Roland

Bovd, Attorney at Law, McKinney, Tex.; Joseph D. Buscher,
Special Attorney General, Maryland; William R. Dillon, At
torney at Law, Chicago, TIl.; Hodge L. Dolle, Attorney al Law.
Los Angeles, Cahlif.; Charles L. Goldberg, Attorncy at Law.
Milwaukee, Wis.; John' P. Holloway, then Chif Highway
Counsel and Assistant Attorney General, Colorado; Delbert W,
Jobnson, Assistant Attorney General, Washington; Leonard 1.
Lindas, Admimistrator, Legal and Right-of-‘Way, Nevada High-
way Department; E. R. Lorens, Engineer of Right-of-Way,
Minnesota Highway Department. Lester Mozier, then Chief
Right-of-Way Agent, Maryland State Roads Commission: and
Herman Wolther, independent appraiser, Chicago, H. Helpful
suggestions were received throughout the study from Ross D
Netherton, then Counsel for Highway Research, Highway Re-

- search Board, Washington, D.C.

Special appreciation is expressed to Professor Orsin ).
Helsind, The University of Wiscansin Law School, for actng
as a consuleant throughout the study and assisting in the prepa.
ration of this report.



SUMMARY

RULES OF COMPENSABILITY AND
VALUATION EVIDENCE FOR
HIGHWAY LAND ACQUISITION

This st'.nd_jr of evidence had three main objectives; (1) to describe the present law
of evidence in highway condemmation trials; (2) to identify and analyze the
divergencies which appear in the law from state to state; and (3) to make sugges-

" tions for improving and standardizing the rules of evidence,

Two basic policy considerations underiic sound thmkmg about the law of
evidence in condemnation trials:

1. Rules of evidence in jury trials have traditionally been fashioned by bai-
ancing relevancy against the auxiliary policy of expediency. The auxiliary probative

_ policy would exclude evidence that tends to introduce an undue number of collateral

issues, or takes an undue amount of time to present, or appears 10 be too untrust-
worthy, even though the evidence may bc relevant in some degree. The conflict
between the policies of relevancy and expednency explains some of the divergent
rules that appear when the states are considered as a whole. Recommendations made
in this report generally tend to favor relevancy over cxpedlcncy but certainly much
discretion must be left to the trial court.

. 2. Fashioning the rules of evidence for condemnation trials requires a decision
as to the proper delineation of the respective spheres of influence of the experts and
the jury, so the crucial question becomes: How much trust do we want to place
in the experts as compared with the jury? If we can assume that expert and reliabie
witnesses are available to prove value, then perhaps we can climinate much “in-
dependent” evidence from consideration and to that extent reduce the number of
evidentiary probiems arising, It has been assumed in this study that we are dealing
with jury trials rather than trial before some other tribunal.

Because proof of value in condemnation cases usually is accomplished through
testimony of valuation witnesses, the competency of witnesses to testify to the value
of the property was an issue in a substantial number of the cases reviewed. As a
general rule the competency of a witness is a preliminary question for the trial
court and is largely within the trial court’s discretion. Nevertheless, some differences
appear among the various states concerning the qualifications a witness must possess
in order to be considered competent to express an opinion relative to value.,

The shortage of well-trained appraisers and the general lack of standards of
qualification in the appraisal field make it seem not desirable at present 1o attempt
to define by legislative fiat who may testify to the value of property and who may
not. Wide -discretion must coatinue 1o vest in the trial judge. Nevertheless, some
clarifications can be made, as illustrated by recent California and Pennsylvania
legislation.

It is common practice for the jury to view the premises that are the subject of

litigation. At least three aspects of the jury’s view have been involved in litigation:
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{1} the circumstances, if any, for the parties to have a right to a jury view of the
property; (2) the proper procedure to be followed if a view is held; (3) the
effect of such a view on the jury’s discretion in making its value determinations.

Statutory provisions are fairly common with respect Lo the right Lo jury view.
Most of them accept the common-law position that the right to jury view rests within
the sound discretion of the trial conrt. This would seem to be the best position,
Most statutes dealing with jury view regulate some aspects of the manner of
conducting the view, but many could be more complete,

The evidential effect of a jury view differs from state (o state, in that courts of
some states consider thal the view constittes ¢vidence, whereas courts of other
states consider that the sole purpose of the view is to enable the jury to better under-
stand the evidence presented at the trial. What effect to give to a jury view is basi-
cally a policy question—How much freedom should be accorded members of the
jury to exercise their own common sense in arriving at a verdict, or should they be
bound by the opinions of experts?—ifor the crucial test of the evidential effect of a
jury view is: Will it support a verdict that is cutside the range of the testimony pre-
sented at the triat? . '

Courts generally recognize that evidence of the prices paid for comparable
parcels of land on recent voluniary sales is often the best available evidence of the
market value of the subject parcel. Such evidence is therefore admitted on direct
examination as well as on cross-examination, afthough at one time some courts
limited the admission of such evidence to cross-examination because of the fear
that too many collateral issues (e.g., comparability of parcel, voluntariness of sale)
would be rajsed if the evidence were to be admitted on direct examination,

Another problem that arises, and one to which most courts do not appear to
have given adequate attention, is whether the evidence of comparable sales is sought
to be used as independent evidence of the market value of the subject parcel or
whether it is spught to be used in support of the opinion of a valuation witness. If the
opinion is being used only for the latter purpose, there should be tess concern with
questions of comparsbility, volontariness, hearsay, and the like than if such evi-
dence is being introduced as independent evidence and the jury is being given a
free hand to arrive at its own conclusions of value,

Courts generally have maintained flexibility regarding such issues as the simi-
larity of the comparable parcel and subjéct parcel, the proximity in time of the
comparable sale to the date of valuation of the subject parcel, and the voluntariness
of the sale of the comparable parcel.. Only with regard to sales to persons possessing
condemnation powers does there appear 10 have been a departure from this flexi-
bility. The majority of courts do not permit such evidence to be admitted; a
minority will admit the evidence if a proper foundation showing voluntariness has
been laid. The flexibility shown by the minority would seem preferable to the rigid
mazjority rule, particularly in situations with a dearth of other good comparables.

It appears to be the universal rule that the purchase price paid by the ¢cwner
for the property in question is admissible on direct examination as evidence of
market valye, if the sale was bona fide, voluntary, and recent, and neither economic
nor physical conditions have materially changed from the date of sale. Courts
appear to have been very lenient in admitting prior sates prices. The distinction
between independent evidence of value and evidence introduced merely to support
a witness’ opinion of value should be relevant to this as well as to other market
data introduced in evidence. _

Offers to sell and offers to buy are often uwseful indicators of a property’s
value, yet the great majority of courts exclude evidence of offers except as admis-



siune against interest. The reasons appear to be the case of fabrication of such
evidence and the extent of collateral inquiry that would be necessary 1o determine
whether the offer i« an accurate indication of market value. .

Diespite the arguments that can be made against permitting offering prices to
be used as evidence, a rule that farly prohibits admission of such evidence would
seem undesirable. There may be cases where an offer is about the best available
evidence of market value, and it would seem that the evidence should be admissible,
at least to support the opinton of a valuation witness and particularly if a proper
fouadation supparting the offer’s reliability is first laid.

As a general rale, valuations made for noncondemnnation purposes, such as
tax assessiments, are excluded from evidence in condeémnation trigls. Statutes in
some states permit limited use of such evidence, and some courts allow the evidence
to be used as an admission against interest. In theory, if norcondemnation ap-
praisals have been made by competent analysts, with the same definition of value
as emploved in the condemnation case and following vahd and accepted methods,
there s no reason for excluding the evidence. However, this seldom appears to be
the case, and the relustance to admit such evidence therefore seems warranted.

Confusion in the law relating to admissibitity of evidence of income from the
property being condemned appears to be due in part to the variety of purposes for
offering such evidence. In some cases the evidence is introduced fto support a
valuation witness’ opinion as to the market value of the preperty determined from
the capitalization-of-income approach to valuation. ln other cases, however, the
objective appears to be to use the evidence as direct evidence for the jury to draw its
own inferences of wvalue from, or to show the suitability of the property for a
particular use; or even to prove loss of income as an item of consequential damage,
and claim compensation for it. Legislative action may be necessary to clarify the
law in this area. Hlustrations of possible clarifications are afforded by the new
California Jaw that, among other things, makes clear that the value of property may
be proved only by apinion evidence,

The highway condemnation cases reviewed seem to stale two different rules
on admissibility of evidence of cost of reproduction: (1) in one group of states
such evidence is not admissible i there is other evidence of market value in the
case, unless it is the best evidence available under the circursstances; {2} in a second
group of states, evidence of reproduction cost is admissible in all instances as one
of the factors bearing on market value of the property. The courts, which have
been wary of the Cost Approach, seem to have taken the better position. Hawever,
the Cost Approach may have utility in placing a value on special use properties
not normaly bought and sold in ihe market.

Advance public knowledge of a proposed project may have an cffect by way
of either enhancement or depreciation on the value of the property that subse.
quently may be taken for that project. Whether evidence of such enhancement or
deprectation is admissible therefore becomes an issue in some cases, but the under-
lying issue is one of compensability or vafuation. As a genecral rule, the owner
should receive compensation based on the value of his property at the official
appraisal date without disninution or increase by reason of the general knowledge of
the improvement project.

Evidence of sentimentat vatue or other special value 1o the owner. like evidence
of the cffect of advance public knowledge of condemnation, raises o basic Guestion
of compensability or valuation rather than evidence. Evidence of sentimental value
is excluded because market value, not value to the owner, provides the proper basis
for measuring just compensation.



As a genergl rule, property is valued according to its “highest and best use™
or some similarly worded formuta. Relared evidential problems generally can he
divided into four categories: (1) the effect of the present use of the property; {2)
the owner's intended use of the property; (3} the cifect of zoning: and (4) the
suitability of the property for residential subdivision development. The general rule
with regard to admissibility of evidence of highest and best use does not appear to
be in dispute; rather, the difficulties arise in the application of the rule.

In order to warrant admission of testimony on the value of the property for
purposes other than its present use, it must first he shown: that the property is
adaptable to the other use; that it is reasonably probable that it will be put to the
other use within the immediate future, or within a reasonable time; and thai the
market value of the land has been ecnhanced by the other use it is adaptable for.

In general, the courts™ handling of problems relative to highest and best use
appears to have been consistent with sound appraisal theory and practice, except
that they may have been somewhalt too restrictive in their handling of evidence that
property presently used for agricultural purposes is suitable for residential sub-
division development. Fnvestors in real estate of this type start their calculations of
present value with the expected future prices of lots to be marketed, and such
evidence thergfore should be relevant to a determination of present value and ad-
missible in evidence if it is well supported by market apalysis and used in connection
with estimates of production costs and the risk and cost of waiting,

Properly verified maps, plats, and photographs that are relevant to the issue of
determining just compensation on the date of valuation are admissible in eminent
domain proceedings at the trial court’s discretion. Photographs need not be taken
on the date of valuation to be relevant to the issue of measuring just compensation.
A photograph may be admitted as evidence of a condition, whereas maps and plats
are admitted only to itlustrate the witness’ testimony relative to that condition.

.

CHAFTER ONE

INTRODUCTION AND RESEARCH APPROACH

Implementation of the federal plan for an Interstate System
of controlled-access highways has greatly increased the im-
pact of the power of eminent domain on landowners. With
increased frequency of condemnation proceedings has
come increased concern with the fairness of the proceed-
imgs o both tandowners and the condemning authorifies.®
It has been commonly suspecied thar diversity among the
states of legal standards and rules of compeasability, valua-
tion, and evidence has caused confusion, inefficiency. hard-
ship, and expense in the process of public acguisition of
land. :

The rescarch reported herein deals with the various rules

tSee Wional, Needed: A Beitzr Compenzarion Basis, 17 Va, L.
Weaxey Dicva Comp. 77 11966); Spies, Police Power Reguiation or
Commpensated Taking, 17 Va. L, WEmGY Dncta CoMe, B9 (1966},

pertaining to evidence in condemnation proceedings. More
particularly, the report is concerned with problems asso-
ciated with proving the value of the property taken or
damaged, this being the principal issue in most condemna-
tion trials. A large portion of the discussion therefore deals
with problems of admissibility of evidence to prove vatue,
but consideration is also given 1o problems pertaining to the
cempetency or qualifications of opinion witnesses to testify
and to problems pertaining 10 the rights 1o a jury view oi
the premises and its effect.’

One objective of this report is 1o describe the present taw
of evidence applicable to highway eminent domain pri
ceedings. A sampling of reported highway condemnation
cases involving evidentiary problems decided in 25 states -
during 2 l6-year period from 1946 through 1961 was



studied.® Cases of particular interest from other states
were added to the sample. Awthoritative legal treatises also
were examined, in some instances, to provide depth and
offer the reader a better understanding of specific rules of
evidence. While the description of the law of evidence pre-
sented here is not intended 1o be a weatise on the law of
evidence in condemnation proceedings, it is believed that a
sufficient number of cases was examined for the report 1o

present a composile picture of the state of the law of evi-

dence in eminent domain proceedings for the U.S. as a
whole. The picture was rounded oul by inclusion of rele-
vant statutory provisions. With the exception of legistation
in California* and in Pennsylvania,® which speil out in
some detail the type of evidence that may be ntroduced,
there are relatively few statutory provisions dealing with
evidence in eminent domain proceedings. The pertinent
statutes are collected in the appendix of this report.

A second objective of the report is to identify and ana-
lyze the state-to-state divergencies that appear in the law
of evidence. A critical analysis is made to determine the
cause and extent of diversity and to pinpoint, if possible,
the connections between evidentiary law and the legat rules
and standards of compensability and valuation. The rea-
sons the courts give as a basis for their decisions to admit

f These sintes are: Alabama, Arirons, Arkansas, £alifornis, Celorado,
Conascticut, Delawsre, Florida, Georgla, [linois, Indiana, Iowa, Maine,
Maryinnd, Mazsachusetts, Minnesots, Nebraska, New Hanpndm, Nosth
Carollna, North Dakowa, Rhode Islapd, Vormom, Virginis, Wisconsin,
and Wyomdng.

3The sampling of capex was drawn [rem the study of highway con-
dempation problems made by Professor Orrin L. Helstad of The Uni-
Yenuity of Wisconsin Law School under Comtact No. CPR 118002 be-
tween The University of Wisconsin and the Bureau of Public Roads,
U. 5. Dep't Commerce,

s Car, Bvieence Cove §% 810-822 (West 19668), in the Appendix of
this report,

& Pa. STaT. ANN. UL 26, §§ 1-T0% 1 <706 (Supp, 1967), in the Apptn-
dix of s report,

or exclude various types of evidence are ser forth and
described. When appropriate, comments and criticisms are
made with respect 1o such reasons, _

The third objective is t0 make suggestions for improving
and standardizing the rules of evidence while at the same
time heing cognizant of the fact that the rules of evidence
are effecled by the rules of compensability and the rules of
valuation. It may also be pertipent at times to inguire
whether the converse is true. For example, are there in-
stances where some item of damage is held 0 be non-
compensable because proof of damage or of value is con-
sidered o0 difficult? Or, aré there instances where the rokes
of ¢vidence prevent appraisers from giving relevant testi-
mony, which by good appraisal standards should be given,
te properly measure the value sought 10 be measured?

1t should perhaps be noted thal the rules of evidence
described in this reporl are those applicable in full-scale
jury irtals. Many condemoation trials take place before
administrative or guasi-judicial bodies, usually called com-
missioners or viewers, but the exclusichary rules we are
concerned with in this report are not likely to be applied
with the same stricthess as in jury trials, if in fact they are
applied at all. Thus, for cxample, the Wisconsin statutes
admonish the condemnation commissioncrs to “admit all
testimony having reasonable probative value” and to ex-
clude only “immaterial, irrelevant and unduly repetitious
testimony.” * And the Pennsylvania statutes state thar “the
viewers may hear such testimony, receive such evidence
and make such independent investigations as they deem
appropriate, withont being bound by formal rules of
evidence.™ "

* W5 STat. § 32.08{6)(a) (1965), In the Appendis of this report,
T Pa. STar, ANN. U1 26 $§1-10F (Supp. 197}, in the Appendix of
Ihi§ report.

CHAPTER TWO

QUALIFICATIONS OF WITNESSES GIVING OPINION EVIDENCE

The principal issue in most condemnation trials is proof of
the value of the property taken and, in the case of a partial
taking, proof of the extent of depreciation in the value of
the remainder property. Proof of such values generally is
accomplished through opinion testimony of persons who
usually must possess certain qualifications of expertise.
koowledge, or experience. Therefore, in each case it be-
comes necessary to determine whether the witnesses prof-
fered by the parties are qualified to testify as to their
opinion of the value of the properties involved.

Such issues srose with some frequency in the sampie of
cases studied, and are discussed in some detail in the follow-
ing. The issues can be divided into two broad categories:

{1} Whether certain persons (¢.g., real cstate salesmen,
owners, valuation commissioners) possess the necessary
training or cxperience to gualify them to westify as to their
opinions of value, and, assuming the first hurdle is passed,
(2) Whether the use of ertoneous theorics or the reliance
on hearsay will disqualify them lrom testifying.

OPINIONS OF REAL ESTATE SALESMEN OR
APPRAISERS

There seems (¢ be less question ubout the gualifications of
real estate salesmoen or apprasers than of others. Neverthe-
less, problems have arisen.® In iwo Wisconsin cases the



landowners vnsuccessfully challenged the competency of
the comdemnors’ witnesses to testify, on the ground that
they were higsed.” Rias in one case was hased on the fact
that the two appraisers tesiifying for the county had pre-
viously done a great deal of presumubly profitable appraisal
work for it.'" Noting that pothing appearcd in the record
that would destroy the witnesses' credibility as a matter of
taw, the court held their testimony had been properly ad-
mitied.t' The verdict in the other case was held 1o be sup-
ported by credible and competent evidence even though the
value testimony supporting such a verdict was given by an
employee of the state.” Jurors are the judge of a witness’
credibility and determine the weight to he given his testi-
mony.’" In the latter case the jury kaew the condemnor’s
witness was a state employee and so could determine
whether his position affected the testimony, and if so, the
exleni to which it did."

A casc in Maryland '* and another in North Dakota ¢
dealt direcily with the qualifications of expert witnesses
permitied to testify as to their apinion of value, Both siates
appear 10 follow the rule that only witnesses qualified as
experts may express an opinioon regarding the value of the
subject property.’” Not sustained in the North Dakota case
was a contention that the trial judge erred in admitting the
testimony of the State Highway Department’s appraiser
relative to the cost of building a new access road; the con-
tention was made on the ground that the foundation did
not establish sufficient qualifications of the witness to per-
mit him o express an expert opinion.' The question of
whether a witness is qualified 10 give expert testimony is
largely within the discretion of the trial judge.’ Under the
facts of the case, the appellate court felt that Lhe foundation

* Shetdy County v. Baker, 269 Ala. 111, 1O So. 2d B9 (195%); Hot
Spring Counly v, Prickens, 219 Ark. 940, 319 SW.ld 213 (1959); Scate
Ronds Comm'n v. Novosel, 2031 Md, 619, 102 A.2d 563 {1954); Lostine v,
State Roads Comm'n, 221 Md. 322, 157 A.2d 456 (1960); Mua v. Com-
monwealth, 315 Mass. 101, 138 N.E2¢ 578 (1936); Newicn Girl Scout
Council v. Massachuperis Turnpike Authority, 335 Mass. 1589, 138 N.E.}d
58 {1954); Boylan v. Bd. of Counly Comm'm of Cuss County. 105
NWId 3% (N.D. 1960); Smuda v. Milwaukee County, 3 Wis. 2d 473,
89 NW.2d 136 (1958); Buch v, State Highway Comm'n, 15 Wis. 2d
140, 152 NW 2d 128 (1961

* Smuds v, Milwaukee Coumty, 3 Wis 24 473, 475-76, 89 N.W.2d 186,
187 ((953); Buch v. Stare Highwuy Comavn, 15 Wi 2d 140, 142, 112
N.W.2d 129, 130-31 (1961).

= Smuda v, Milwaukee County, 3 Wiy, 2d, 473, 475-T76, 89 MWW 2
186, 187 (1958},

Wid at 476, B% NW 2d a 187, The court was aot persuaded that the
jury was not metivated by pangion and prejudicet.

W Buch v. Staie Highway Coevn, 15 Wis. 2d 140, 142, 112 N.W.2d
2%, 13631 {1981). f

1 Smuda v, Milwaukee County, 3 Wis, 2d 473, 476, #9 N W.2¢ (86,
187 {1998); Buch v. Siate Highway Commi'n, 142, 112 MW 23 130 (1961}

“ Buch v. Staic Highway Comm'n. 15 Wis. 2d 140, 142, 112 N.W.2d
129, 130-131 (1961). The Jury conld alse do the same for the Lestimony
pives by one of the landowner's principal value witnesses. who was 3
brother of the landowner's attormey,

b State Romds Comm'n v, Novosel, 203 bd. 819, 102 A2d ¥63 (1954},

* Boylan v. Bd. of County Comm'rs of Casa County, 105 N.W.2d 329
IN.D. 19%0).

1T fee State Roads Comm'n v. Navosel, 203 Md. 819, £286-27, 12 A2d
561, 566 (1%54); Turner v. State Roads Comm®n. 213 Md. 428, 433-34,
132 A2d 355, 457-58 {1957). Lustine v, State Roads Comm'n, 231 Md
323, 32829, 157 Ald 4S5, 45960 {19%0); City of Bismarck v. Casey,
T3 N.D. 195, 98299, 43 N.W.2d 372, 115 (i950): Boylopn v Bd. of
County Comm'rs of Casse County, 105 N.W.2d 329, 330-31 (N.Bx 19at),

¥ Boylan v. Bd. of County Comm'rs of Cass County, 105 MW 2¢ %29,
33 (NLD. 1966). The cnst of vonstrisciing a new rosd from 1he land-
owner's farm buildings to un snterchange in order to provide him access ta
e interstane highway, for which a portiop of his farm bhed been laken,
was comceded Lo be an clement of the landowner's damages.

W fd. See abzo City of Blsmarck v. Cosey, 77 N.D. 295, 299, 43 N.W.2gd
172,333 1950y,

had established sufficient expertise on the pant of the wit-
ness (o hring the trial court's ruling, which allowed him to
stify to an opinon, well within the limits of the judge's
discretion,  In laying the foundation, the condemnor es-
tablished that the witness had passed an examination given
to candudates for o degree in engineering, that he was a
member of the North Dakota Society of Professional Engi-
neers, and that in his employment he had computed the cost
of sumilar roads .

In the Maryland case a real estate expert was held w
have been properly permiited 1o testify as to the cost of
excavaling the earth negessary 1o make the remaining land
available for usc after the taking, even though the wirness
did not possess expert knowledge refative 10 the cost of land
excavation.*? According to the court, it was perfectly com-
petent for him, as a real estate expert, to recognize what
appeared to him to be a possible defeer in the property and,
after informing himself by inquiry as to the cost of remedy-
ing this condition, o make suitable allowance in computing
the value of the property.?* An experl may be one trained
in assembling and evaluating information in allied fields but
lacking the same firsthand knowledge that he possesses in
his own specialty.® Therefore, according 1o the court,
everything that the witness did here was well within his
area of expertness ™

Conirast the foregoing case with another Maryland case
where the trial court was heid to have properly exciuded
the testimony of the landowner's witness reparding the
value and extent of sand and gravel deposits on the prop-
erty when such a witness had failed to qualify as an expert
on sand and gravel deposifs.®*s According to the appellate
court, the witness, an expert real estate appraiser, was not
qualified to testify as to the amount of sand and gravel
deposits on the land taken because the landowner had been
given the opportunily to qualify the witness as an expert
on sand and gravel! deposits. but had declined to do so, and
the wilness himself had testificd that he had not made any
test borings to ascertain persopatly the amount of sand and
gravel deposits.?* Other Maryland cases have held that
witnesses giving opimion testimony must qualily as experts
in land appraisal.”* Consequently, an opinion withess not
only must be an expert bur also must possess expert knowl-
edge about the particular property on which he is giving
valug testimony,*8 _ _

The requirements relating to the knowledge of the local
conditions in the comumunity that a wimess musl possess
as a prerequisite to gualifying as an expert are illustrated

w Boylan v, Board of County Comm'ts of Cass County, 105 N.W.2d
329, 33T (M. 1960).

1 Seaie Roads Comm™a v. Novosel, 203 Md., 626, 102 A.2d 566 (1954).
The quubifications of the lexsee's wilness as 2 real estale expert was not
chalenged.

= fd,

® }d. al 626-21, 102 A.2d 3t 566,

Hid at 627, 102 A2d ar 566, The condernmar couwld have properly
chaltenged the figures given by the witness and offset theen by opposing
1estitony.

= Lustine v. State Roads Comm'n, 221 Md. 323, 338-29, 157 A2¢ 456,
A50-460 (1980).

- id,

o Ser, e.p.. State Roads Comm'nn v. Novosel, 203 Md, 626-27, 102 A.2d
566 (1954); Tumner v. State Roads Comm’n, 213 Md. 43233, 132 A2
45658 (1957).

% Fer Logting v. State Roads Comm'n. 221 Md. 322, 328-20, ¥57 A 2d
436, 45960 (1560).




in two Massachusetfs cases.®™ In one case, which involved
the condemnation of predominantly business and industrial
land in Needham in connection with the construction of a
limited-access highway in the Boston area,” the trial court
was held to have erred in excluding the testimony of the
landowner's two qualified real estate appraisers simply be-
cause they had not boughr or sold property in the com-
munity during the previous two years.?’ Both of the land-
owner's experl witnesses, in addition to the condemnor’s
witness (who was permitted by the trial coust to testify
hecause he had recently bought and sold residential prop-
erty in Meedham}, were, according to the appeilate court,
well qualified in general as appraisers of industrial, busi-
ness, and residential property through years of experience
in buying and selling real estate in and about the greater
Boston area and in appraising for couris and for other
purposes.* In view of the experts’ general experience in
the character of the fand taken there were . . . significant
similarities in the important qualifications of the three wit-
oesses and the differences are relatively unimportant.” *2
Thereiore, the fact that the landowner's witneases had not
tzken part in any sales of residential property in the area
was. under the circumstances, not a valid distinction be-
tween their qualifications and those of the condemnor’s
witness.* In the valuation of business property adjacent
to a major highway, the supreme court noted that consider-
able experience with similar properties in other communi-
" ties would be at least as relevant as experience with dis-
similar properties in the local community.®® The court
further noted that local conditions no Jopger have the con-
trolling significance that they had in the preautomobile era;
thus, there are often more occasions for employing & quali-
fied appramer of wide experience than for relying only on
persons who have local experience, Howewer, in sustaining
the landowner's contention, the court did recognize the rule
that in determining the qualifications of an offered expert
the trial judge has a wide discretion, which is seldom dis-
trbed, but noted that the trial court’s ruling in the present
case deprived the landowner of the opportunity to have the
assistance of a rcasonably qualified appraiser in establish-

= Muri v, Commonwealth, 335 Musg. 101, 138 M.EX4 578 (1956},
Newton Girl Scowt Couvncil v. Massachusetts Turnpike Authority, 33%
Mute. 189, 133 N.E.2d 769 {19563,

;;nuai ¥, Commonwealth, 315 Mass, 101, (02, 13 N.E2d 579, STA-T%
3] .

2T, an 10406, 138 N_E.2d ar 579-81.

BSer id. 2t 102-04, £33 M.E.2¢ at 57%-80. One of ihe landowner's
witnesses had appraised s substantial number of properiies in Mesdham
during the past two years, bul testifiect that he had checked veal extate
aales and had become familiar with the seal estate market in the area
in order (o handie the sale of properties listed with bim nesr the prop-
ety in question. On the otler hand, the condemnor's wimess, in sddition
o making many appratsals, had made purchases of residential property
in the area.

®jd ac 104, 138 N.E.2d ar 580,

s fd, st 105, 128 NLE.2d at 58D.

- rd,

In valuing propeny oo main hnghways which Is avuilable For
brusiness and iodustrial purposes, experience with propertivs having
such avzikability on the same or simitar ways in other wwns and
cilies, of however located. would be av least a5 sipnmificany as
experience with local values. The value of a site soned Jor
industrisl or business use will manifestly be related substantially
to such factors ag i1y lovation on or ncwr a highway or neur (o
other transportalion facilities and reasonable socessimbly W a
meiropolian center and to residentiul communitics where it em-
ployees may live. Local faclors such as the 18x rave of course
are relevant, but cxperience with residencal propeny alune does
not appear likely (o give o real cstate apprajser hotable advoniage
in relating such factors o the value uf & business or industrial site
{338 Mans. ax 105, 138 N.E2d a1 5B0.)

ing relevant values. Any differences.in the witnesses' quali-
fications went to the weight of their lestimony, ™

Simiiarly, in the other case, which involved the taking of
a strip through a parcel of land used as a Girl Scout camp,
the trial court was held to have erred in excluding testi-
many offered by the landowner's witness as (o the value of
the property and effect of the taking.’™ This witness was
head of the real estate department of 1the National Burcan
of Private Schools and had 30 years” experience surveying
property suitable for camp and school purposes all over the
country. Because the witness was not engaged in the field
of buying and selling real esiate in the State of Massachu-
setts, the trial court denied him the opportunity of giving
bis opinicn as to whether a girls’ camp could be maintained
on the praperty after the taking.® The reason given for
susteining the landowner's challenge was that the wilness
was obviously a qualified expert in the general field of camp
and school land uwses and the questions asked were de-
cidedly pertinent to the issue of the special value of this
property, and the damage to it, for an important use of the
property.® Recognizing that the trial judge is given con-
siderable range of discretion with respect to such testimony,
the court noted that . . . here the effect of his consistent
exciusion of evidenoe bearing on the specialized value of
the property was to deny to the owner the power of proving
the reil vatue of that property, in a situation where the
evidence of the value for the specialized purposes given by
persons who have knowledge thereof derived from experi-
ence in that business, must be admitted from the aecessiy
of the case.” ** Further, the supreme court noted that, once
developed, properties adopted for such a speciatized use
are seldom sold and so wilt not have a very active market;

 thus, their market value may pot be shown by sales of

nearby comparable property, In such cases a wide geo-
graphica! comparison will prove more beneficial than testj-
mony by local experts on the value of the local residential
and commercial properties.**

An opposite resalt was reached in an Arkansas case
where the amount of the verdici tor the taking of a strip
of tand from & parcel of residential property was based in
part on the testimony of the landowner's witness, who was
cizimed by the condemnor not to be qualified 10 testify.**
Finding that the landowner's witness was not qualificd to
express an opinion, the verdict was held not to be sup-
ported by subsiantial evidence.’® The reason for disquali-
fying the witness, who had been in the real esiate business
since 1954, was that she had heen in the area only six
months and her experience as a realtor was in selling farms

14, a0 105-06, 138 N.E.2) ar SE).

= Newton Girl Scout Council v, Masachusetis Turnpike Authority,
335 Mass. 149, 197, 138 N.E.2d 769, 775 {1956).

# Id. The rial court refused (o permit dhe witnoess (o answer Guestions
as to whether it remained . . . feasitle to nperate (his camyp ks & resi-
dent camp . . . 7 and whether & Girl Scout camp *, .. Can be effec-
tively uperatcd within 250 feel of a toll highway, of the land on which
this . . . camp 6 siuawed s al 3 lower level Lhan the toll highway or
whether, without the taking, the tand would be suvitable for a prvate
resideny camp.”

= )d

e bd ae 198, 134 N E.2d at 75

Ad, ar 194-95 P38 NOE2d ol 173

#Hot Spring County . Prickent, 229 Ark. W1 94243, 319 S.W.d
218,214 (NS, The condemaor's expeit wincsses ostimated dam-
4ges i amounis Tangind from $900 10 $1.500, while the lendowner's
witness estimated damages af $1B000, and the verdict was for $8,000.

30 an 943, 319 S.W.2d ae 214,
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".rather than residenfial property, the best use for the type
of property in question here.”* A witness who had been in
‘the real estate and insurance business for a pumber of years
was held in an Alabama case to be qualified to testify.*f
In addition to having experience as a realtor in the county
the property was located in and being familiar with the
market value of land in the vicinity of the highway the
parcel was being taken for, the witness had been over the
property in question and other adjacent land for appraisal
purposes.®  Because a witness need not be an expert to
express opinion testimony in Alabama,*? the wilness here
was shown to be qualified by his familiarity with the
property in question, rather than because he was in the
real estate business.

OPINIONS OF OWNERS

Several of the recent highway condemnation cases involved
the issue of whether the owner,* lessee,*® or an officer of
the corporate owner *® of the property being taken is com-
petent to testify as to its market value. Despite some dif-
ferences of opinion that appear to exist among the jurisdic-
tions relative to the owners' necessary qualifications, all of
the recent highway condemnation cases in the sample
studied recognized that owners are permitted 1o express
opinions regarding the value of their property interests.®
In fact, in most of the recent cases the owners were found,
under the circumstances of the case, to be competent to
testify. 52

An Alabama case held that an owner solely by virtue of
his ownership may testify ag to the value of his property.®

el estate agemt for approximately: three years
of the area in question during that period.
od she busihess in the mrea she

marily dealing with Farms and ranches and she had not bought o sold
the area. Her only knowledge of residential
values ‘was from unaccepted offers to aelf.
'Sgﬂw County v. Baker, 268 Ala. 111, 124, 110 S0, 24 £96. 908 (1955).
" 1d. .

" See State v, Johnson, 268 Ala 11, 1), 14 So. 2d 915, 917 (1958);
Blount County v. Campbelt, 268 Ala. 548, 554, 109 So. 2d 678, 68 (1959).

* Shelby County v. Baker, 269 Ala. 111, Y0 So. 24 896 (195%); Hot
Spring County v. Prickect, 229 Ark. 941, 3119 S.W.2d 213 (1959); Porter v,
Cotumbis County, 75 So. 2d £9% (Fla. 19547; Southwick v, Matsichusetts
Turnpike Axtkority, 339 Mass. 666, 162 N.E2d 271 (1959).

# People v. Frahm, 134 Cal. App. 2d &1, 249 F2d 5838 (1952); State
ex rel. Smith v, 0.15 Acres of Land, 164 A2d 591 (Del. 19607,

% Arkansay State Highway Comm™n v. Muswik Cigar and Beverape
Co., M Ark. 265, 326 SW.2d IT3 (1959) (witness alto majority stock-
bolder}; Newton Girl Scout Council v. Mamsach
thority, 33% Mags. 189, 138 M.E2d 763 (1956).

# Shelby County v. Baker, 260 Ala. 111, 124, 130 S0, 2d 894, MO8 {1959);
Hot Spring County v. Prickett, 220 Ark. %41, 347 119 SWd 213, N4
{19597; Arkanses State Highway Comm'n v, Muswick Cigar and Bever-
2ge Co., 231 Ark, 265, at 270-T), 329 S W 2d IT) 176 {1959); People v.
Frahm, 114 Cul. App, 24 61, 63, 2493 P.2d 385, S89 {1992); State ex rei
Sedups v. 9,15 Acres of Land, 164 A.7d 591, 59304 (Dwl, 19607 Porter v.
Columbia County, 73 5¢. 24 699, 100 (Fla. 1954); Wewton Girl Scout
Council v. Massachusetts Tumapike Authority, 335 Mass, (B9, 198-99,
138 M.E24 769, 77575 (1938); Scuthwick v. Massachusetts Tumpike
Anthority, 339 Moss. 665, 66870, 162 N.E.2d 271, 27375 (19597,

2 Shelby Cootily v. Baker, 269 Ala. 111, 124, 110 So. 2d 856, 908 [1959),
Arkansas Siate Highwey Comm'n v, Muswick Cigar and Beverage Co.,
131 Ark. 365, 270.71, 329 SW.2d 173, 176 (19%9); Peopke v. Frahm,
134 Cal. App. 2d, €], 6, 249 P22 588, 389 {1951); State ex rel. Smith
v. 015 Acres of Land, 164 A.2d 501, 593-94 (Detl. 18605 Newion Girl
Scout Council v, Massechusetis Turnpike Aulhority, 135 Mass. 159, 198-99,
139 NE2d TH9, TI5-T6 {19361, See Hor Spring County, Arkanses v.
Prickel, 239 Atk. 41, 942, 319 SW.2d 203, 214 (1959);, Forer v.
Columbia County, 75 S0. 24 699, 700; (Fla. 19%54); Soutbwick v. Masda-
chusetts Tumpike Authority, 339 Mass. 666, 6&9-70, 162 MNE.zd 272,
274-75 (1959). (in those instances the wilnesses' testimony was held to
b inadmissible because of the particolar circumgtances in the case}
Ser also Lozenty v, Arkansas State Highway Comm'n, 231 Ark. 601, 603
04, 331 S.W.24 705, T 1560) (dictum).
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Cases an other jurisdictions have also held that the owner
of an interest in property is competent to testily regarding
its market value without further qualification than the fact
of ownership.>* Likewisc, under California's statute and
apparentiy without further qualification than the proof of
ownership, an owner muay express an opinion as fo the value
of his property.®* The reason for permitting an owner to
testify solely by virtwe of his ownership has been sad to be
that he is presumed to know the market value of his interest
in the fand.*®
The application and rcasoning behind this rule is iflus-

trated in a Delaware case, where the competency of a
{essee, who was permitted to testify as to the value of his
condemned lkeasehold solely on the basis of his ownership,
was challenged by the condemnor on the grounds that be
possessed neither the special knowledge nor the qualifica-
tions {0 express an opinion.*? According to the court, an
owner of a leasehold imterest, particularly in those situa-
tions where be conducis a business on the leased property,
ordinarily should be permitied to express an opinion re-
garding the value of his leasehold, As & justification for
permitting him to testify, the court noted that lessees in
business are generally cognizant of the fair market value of
their leaseholds and know when they are worth more or.
less than the rental recited in the leases.®* The lessee de-
rives such an awareness from being in constant touch with
existing condjtions in the arca relating to businesses similar
to and competing with his own.** Since his relationship to
his leasehold in the operation of his business may be re-
garded as creating in and of itself a special knowledge re-
garding its valve, it would be unusual for a lessee-operator
of a business to be unaware of the value of his leaschold.*
Consequently, the wrial court was held to have properly
permitted 1the lessee 10 give opinion testimony relating to
the vahie of the leasehold, and the verdict could be based
solely on his testimony.® The special knowledge and fa-
miliarity with the leasehold that the condemnor claimed
the witness did not possess was therefore scquired by virtue
of his ownership, according to the court. However, the
court did recognize that situations may arise where a lessee,
cither as a bare owner or owner-operator, is 50 unfamiliar
with the issue of value that the trial judge at his discretion
may determine thar the wilness is incompetent to testify,
Such would not be the situation in this case, becanse the
lessee did more than to testify that he was the owner and
1o then give his opinion of the lease's market value. The
lessee showed he was thoroughly famitiar with the business
and testified &8 0 the gross Teceipis, expenses, and improve-
ments made, and pther factors and reasons tending to show

o8 Shefyy County v. Baker, 268 Ala. 161, 14, 110 So. 24 896, 903 {1959},
The landowner wan permitted o teslify a8 to the markel value of the
property on the soiz Bagis that he was the pwner of ihe propeny. Apgar-
ently the owoer did pot have to prove he was familtar with the vatue of
it property and that {n the arca,

o People v, Frahm, 114 Cal. App. 2d &), 63, 249 P.2d 388, 589 (19%2);

State £x rel. Smith v. 0.15 Acres of Land, 164 A2d 391, 593-54 (I1960).

2 Cut.. Evience Cope § B13(a) (2) {West 1966).
 Sar State ex rel. Smith v, 0.13 Acres of Land, 164 A.24 591, 59)-94
{Del. 1980).
_ % Bd, ot 593,
= 11, at 593-94.
= Jd.at S04,
®1d, ar 59495,



why he thought the leaschold was worth more than the
remtal set Jorth in the leasets

Stmilarly, in a Califormia case where the condemnor
claimed the sablessee operator of a restaurant .was in-
competent to testify because he was not sufficiently quali-
fied as anr expert on the valuation of leasehold interests,™
the court held the sublessee, as an owner, was eatitled to
testify as to the nrarket value of his property ¢! In addition,
the many years of experience possessed by the sublessee in
the restavrant business sufficicntly gualified him to testify
as anexpert.’”

Other jurisdictions appear to require that an owner of
property “* or an officer of a corporation owning the prop-
erty 5" must have knowledge of the property apart from
mere ownership or holding of office before he may testify
and express an opinion regarding the value of such prop-
erty being taken. Owners of land in Arkansas may testify
regarding the market valuc of their property if their testi-
mony shows that they are familiar with such matters.s®
Because the record did not show he had any experience in
the real cstate business and faied to give any indication as
to how he arrived at his estimate of damages (that is, he
gave no facts to sustain his conclusions), the landowner in
an Arkansas case was held not to have been qualified o
testily.®® Consequently, since the verdict was based in fact
on the landowner’s testimony, the condemnor’s contention
was sustained that there was insufficient evidence to sup-
port such a verdict.™ The supreme court in a later case
from the same state held that testimony regarding value by
the president and major stockholder of the company own-
ing the subiect property was sufficient evidence to support
the verdict.”* Nothing, according to the court, prevents an
owner of property or an inlerested party fo a lawsuil from
giving testimony as to the value of his property.™ Here the
company’s president was considered to be competent be-
cause he not only gave his opinion of value but stated that
he was acguainted with property values in the neighbor-
hood and testified as to the facts within his personal
konowledge that he based his opinion of value on.”® The

w Jd, at 554,

® Popple v. Frahm, 114 Cal, App. 3 61, 62, 4% P.2d 388, 389 (1952},

% 1d, af 63, 4% P.24d a1 S8y,

o '

® Fot Spring County v. Prickett, 220 Ask. 9041, 5431, 319 5.W.24 213,
214 {19%9), Arkansas State Highway Comm'n v. Muswick Cigur nod
Beverage Co., 231 Ark, 265, 270-TH, 319 SW.3d 173, 176 (199%); Porier
v. Columbia Coumy, 7% So. 2d 6%9. 700 {Fia. 1954); Southwick v, Missa-
chuseits Turnpike Authority, 339 Macs, 646, 669-T70, 162 MN.E.2d 271, ITT4-
% (195%). See Laremby v. Arkunsas Stare Highway Comm'n, 23] Ark
501, ¢03-0d, 331 5.W.2d 205, 707 (1960) rdictum).

« Wewion Girk Scout Councit v, Massachusetts Turnpike Authorisy. 335
Mass, 189, 198-99, (38 N.E.2d 759, 77576 {1956). )

[ prenby v. Arkansas State Highway Comm'n, 23F Ak, 601, 603-(M,
3] SWad 5, 707 (U860 {dictums).

s Hot Spring County v. Pricken, 238 Ark. 941, 942, 11% S.W. S.w.24
213, 214 {1959,

T fd. The isgue [ the case was whetber the testumony of a particuur
wimess would sustaip the verdicl. Damages raeging in amoents {rom
1900 0 S1.500 were estimated by the condemnor's witness. The land.
owner cstimated that he had been damaged in e amount of 325000,
As the verdict was $B000. and ihe landowner was nol guabied o
testily, thare was a0t subsiantial cvidessice 6 sustain the vérdicy

™ Arkunsss State Highway Comm'n v, Muswick Cigar and Boverage
Co., 13t Ark. 265, 270-T1, 329 S W.2d (13, t76 (F939). Only the presi-
dent of the company whose fund wias bemng Luken tesufied w sn am unt
that could susthin the verdic:. Becppse this wiImess was competeni
iemtify regarding watue, the court convivded thore was substanlial cvr-
d:nu‘m susain the verdict.

bl ;

n 14w T, 329 $.W.24 a1 16,

circtmstances of the owner's personal interest in the prop-
crty go only to the weight of hes festimony.

As in Arkansas, an owner of real estate in Massachusetts
who has an adequate knowledge of his property (that is,
knowtedge apart from his ownership) is quabificd 10 express
an opinion as to is value.™ The determination of whether
the witness has the knowledge about his property apare
from his ownership necessary to enable him to express an
cpinion about its market value is within the sound judicial
discretion of the trial judge,™ and his discretion wil nol he
reversed unless it is plainly ¢rroneous.”® The exclosion of
the owner’s testimony on market value was upheld in one
case.™ Here, however, the inal court’s exclusion was in-
terpreted a5 being hased not on the landowner’s inadequate
knowledge of the property ™ but rather on the speculative
natare of the landowner’s opinion regarding unexecuied
plans for the property™s future development and use™ In
a case invelving the taking of part of a Girl Scout camp,
the appellate court indicated that the trial judpe may have
abused his discretion in exclading the opinion lestimony of
the Girl Scout Council’s president regarding the property’s
special value for a use that the witness had a very close
knowledge of over a period of years.” Because lor more
than six years she worked actively with the camp and was
in charge of overseeing the property and its repairs and
remodeling, and because she took active part in investigat-
ing with various realtors sites for a new camp, her knowl-
edge was considered to be beyond that of mere owner-
ship.»* The reasons the appellate court indicated that the
testimony might well have been received appear to be the
importance of Lhe issue of the property's special value, the
special problems of proof involved with such an issuc, and
the witness’ knowledge of the property’s special value.™

A Florida case held a witness may not teslify and express
an opinicn as lo value solely on the basis of claiming to be
a joint owner of the subject property.»t All of the proof
appeared 1o indicate that he was not a jeint owner of the
property; so, according 10 the court, he had to meet the
same gualtfications as any other opinion witness, wod this
was not dene. The record aot only showed that he was oot
an appruiser or real estate expert, but failed to show any of
the gualifications necessary for him to testify as a valuc
witness,™"

WA & 27, 129 S.W2d e 1ib.

7 Mewton Girl Scout Council v. Massachissetis Turnpike Awthority, 335
Muss. 189, 198, 138 N.E2d 769, 775-76 {1956); Southwick v. Massachu.
setis. Turnpike Mutharily, 339 Mass. 660, 668-5%, 162 N.EZd 2T, 274
1959).

LI”3

= Southwick v. Massachusetts Turapike Authority, 319 Mass, 666, 669,
162 NE.2U 275, 274 (19593,

I wt 66970, (63 NE2d oy 27475,

®Id at 66y, 162 N E2d a2t 2. Here the landowner had been ac-
quatnted with the property a0 of his fife. He had made plans and sur-
weyy Jor i dewclopment und had inveszgated the vost of repairiog the
A and improyiag the Braperiy.

®pd, at GE%-T), 160 N.E2d at YT, Tosufficient progréss had been
pade [0 warraal e ubinissen of evidence abowt the particelar projct
s prove the status b & pardy esecuted Jdovelopment <onlzibating 1o
markee vatue.

A Newton Girl Seost Councld v Massachusetts Turnpike  Authority,
335 Mags. EBY, 19849 [3F WK Zd Un%, TIS-T4 1195h). Ay the cast was
revetsed oR other klounds, e appellale courr Tound o unpecessary 19
decide oa e assue of whoether the irial judpe caceeded s dislredien
in excluding the 1eshmuony.

N 7wt 1uk, 138 NE2d at 77578,

Sl 1ed-on. 1 NOE 24 ae 178 T

~ Porter v. Celumbia County, 73 Su. 2d 899, 700 (Fla. 1954},

bl An Cxplanation was ool piven relative i the necessary quaalifiva-
i,
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OPINIONS OF OTHER PERSONS CLAIMING SPECIAL
KNOWLEDGE OF VALUE OF THE
SUBJECT PROPERTY

Several cases deall with the competency of persons claim-
ing special knowledge to testify regarding the value of the
subject property. At issue is whether these witnesses must
qualify as experts, or if anyone who testifies that he has had
the opportunity for Forming an opinien snd has done so
may give his opinion of the value of the property taken. In
a Californja case an issue Was whether a sublessee operator
of a restgurant and his accountant were sufficiently guali-
ficd as experts an valuation of leasehold interests 1o testify
as 1o the value of the sublease, and whether such witnesses
could base their testimony as to the value of the leaschold
fargely on income and profits*® - Both were found to be
qualified as expert witnesses, 50 their testimony with regard
to the value of the leasehold interest was held to have been
properly admitted, The sublessee and the public accountant
who kept the sublessee's books had many years of experi-
ence in the restaurant business, ln addition, the sublessee,
by virtue of his ownership and without qualifying as an
expert, was entitled to testify as to the market value of his
sublease. The testimony objected to by the condemnor
regarding the income and other facts connected with the
actual operation of the business was, according to the ap-
pellate court, properly admitted as part of the foundation
for the witnesses' opinion expressed as to the value of the
lease.®™ By California statute any witness qualified to ex-
press an opinion relative to the value of property may do
s0; " this stetute does not, however, specify whether or not
a witness must be gualified a5 an expert to testify.

A couple of Arizona cases seem 1o indicate that 2 witness
need not be qualified as a technical expert to give opinion
testimony.®® Laymen so qualified may be allowed in Ari-
zona, at the trial court’s discretion, 1o offer their opinions
as experts.? According to the court, opinion evidence may
be admitted from persons who are not strictly experts but
who, from residing and doing business in the vicinity, have
familiarized themselves with land value *! and are more
able to form an opibion on the subject at issue thar citizens
in general #* The question of the competency of such wit-
nesses, experts or not, to testify as to the value of the land
being taken is within the sound discretion of the trial
court; % it will pot be disturbed on appeal except for an
abuse of such discretion,® and the weight to be given such
testimony is for the jury.»* However, the opinions of wit-
nesses should not be admitted where it appears that their
opportunity for knowledge concerning the land was slight
or that their knowledge was 100 remote in point of time.**

# pegple v. Frahm, 114 Cal. App. 2d 61, 62-6), 289 B2d 388, 585
{1952}, :
o Id, st 63, 249 P24 at 389,
wCa. Bvinence Cose § B13¢a)(1) {West 1966).
» Sigie v. MeDonald, 88 Anz. 1, 12, 352 P24 343, 350 (1960); Parker
, State, 89 Arir. 124, 127-28, 359 P.2d 62, 65 (1961},
W State v. McDonald, 88 Ariz. 1, 12, 352 P23 343, 330 (1960) (dictum).
W [d, Parker v. State 89 Ariz. 124, 12728, 159 P.3d 63, 65 (1961).
 Parker v, State 89 Ariz. 124, 128, 399 P.2d 63, 65 {(1961).
 State v. McDonstd, 88 Ariz. !, 12, 352 P.2d 343, 330 {3960} Pasker
v. Staie, 89 Ardz. 124, 127-28, 5% P.2d 6), 65 (1961).

® Parker v. Stare 89 Ariz. 124, 127, 339 P.1d 63, &5 {1961}

» Siate v. McDonald, 83 Ariz- 1, 12, 352 P.2d 343, 350 (1963).

= Parker v. State 89 Ariz, 124, 128, 359 24 63, 65 (1961).

wStawe v, McDonald, 88 Arlr 1, If, 352 P.2d 343, 330 (1960). The
condemnor claimed that the iria} court hed erred in permilting the witnes

-

Following these rules, the trial court in one case 97 was
hehd not to have abused its discretion in admitting the
opinion testimony by one of the landowner's witnesses rela-
tive to the value of the property 1aken.® The witness had
tived and done accounting work in the area and had made
some appraisals but was not an expert appraiser. ** accord-
ing 1o the supreme court, he appeared to have had a
peculiar means of forming an intelligent judgment as to
the valuc Of the property in guestion, beyond that presumed
to be possessed by men generally, even though he was not
a technical experi.'*® Ia the other Arizona case, the trial
court was held niot to have abused jts discretion in refusing
to permit the landowner's witness to teslify as to the fair
market value of the property in question.’®' The wilness
did not reside or do husiness in the area in quesiion of in
the county, nor did he deal in buying or selling propetty.
The witness made only one trip to the property in question

_ and that was one week hefore the trial !

An Jllinois case, in which the valuation of & leasehold
interest used for a trailer park was an issue, held the irial
court erred in excluding the testimony of the lessee’s
opinion Witnesses on the ground thar they were not resi-
denis of the county or were pot qualified as rea! estate
experts.'®® All of the witnesses were familiar with the sub-
ject property and the terms of the lease, and some had ex-
perience in the trailer sales and park business.*™ The ap-
pellate court said, “With reference to the propriety of the
court’s striking the evaiuations of the lessee’s witnesses . . .
it is established that in a condemnation proceedings the
value of land is a guestion of fact to be proved the same
as any other fact, and any person acquainted with it may
testify as 10 its value. It is not necessary that a witness be
an expert, of be engaged in the business of buying and
selling the kind of property under investigation. ‘Any per-
son may testify in such cases who knows the property and
s value for the uses and purposes to which it is being
put.’ ” 195 As for the witness who lived in another city, her
lack of special experience in the county where the subject
property was located merely went 10 the weight of her
testimony. 1"

In a tater Hlinois case, the landowner claimed the trial
court erred in excluding testimony as to the fair market
vatue of property that was a portion of a larger tract used
partly for quarrying because, under the rule expressed
previousty, any witness who is familiar with the property is
qualified to state an opinion as to the property’s value and

- its highest and best use.'® The witness' sole quafifications

mmutynwlﬂsopin!nnofuluuofme.ubjeqpmpemmhe
waz noi, quilified to give such an oplnion.
g ar 12, 352 P.2d w 35D

g4 gt 11-12, 352 P3d at 350. The withess was an scoountasg whe
had lived b1 the vicialty of the condSemned property for about 30 years
and had dome accounting work for aboul 50 or &0 percent of the bual-
nessey along Lhe highway in question: in sddition, be wap the chaifman
of the Powrd of Supervisors. Alfough he was nol an expert apPpraiser,
he Bad made appraisals for individumls, danks, and governmenlal npencies,
and from this work he therefore knew Ihe value of improvements, oet
and grosa tmoomes from, sad the valses of simdlar buminesses apd prop-
erties along the highwiy.

wh id, gt 12, 352 P24 ax 350

m Parker v. Stake, 39 Arie, 124, 128, 339 P2d 63, 65 (1961).

1 2. The witnems' expericace <onsieted of 18 years of conducting &
rondaide business 1 another area.

%0 Dep't of Public Worka and Buildiogs v. Boha, 415 . 253, 26463,
113 NE.2d 319, J2¥ {1953).

M4 74, at 258-65. 113 N.E.2d m1 122-15.

W ff ut 264, 113 NUE2M at 325

10 £, at 264, 113 NE24 at 315,



consisted merely of his 30 years of experience as an owner
and superintendent in the quarrying business and his fe-
miliarity with the subject propeny for the past eighy
years.'™ Ag no time did he describe the property, or stake
how he was familiar with it, or testify to such other matiers
as his knowledpe of values of other properties in the vi-
cinity or of the sales of similar property, and so establish
a foundation for his opinion evidence.'*® In holding that
the trial judge did not abuse his discretionary powers in
excluding the testimony, the appeilate court said that the
Bohsne rule could not be construed to mean that 2 witness
is qualified to state his opinion without some preliminary
showing as to the matter he bases his opinion on. The merz
fact that the witness had been engaged in the quarry busi-
pess for a long time did not place him, according to the
<Ourt, in & position {o state the value of the subject property
“without stating the reasons why he so valued i, Agreeing
that the question of the competency of a wilness is feft
largely fo the discretion of the trial judge, the court said
there is no presumption that a witness s competent to give
8 valte opinion—his competency must be shown; that is,
it must appear that he has some peculiar means, beyond
that presumed to be possessed by men generaily, of forming
an intelligent and correct judgment as to the value of the
property in question or the effect on it of 2 particular im-
provement. To be entitfled to testify to the value of 2 thing
whose nature is such as 10 have a current ot market value,
the witness must be acquainted with the value of other
things of the same class that this thing belongs to. More
must be required of a witness thap the categorical state-
ment that he is familiar with the property before he will
be permitted to testify as to value, especially where there
is an attempt to prove the land adaptable to a special use.!'®

A later Hlinois case affirmed the rule defining the wit-
nesses' necessary qualifications for giving opinions of value
by stating, . . . anyone wha is acquainted with the prop-
erty and has knowledge of value, either in the sale or
ownership of propeny nearby, is competent 1o testify. The
question of the degree of his experience is one of weight
and not of competency.” 1! Factors qualifying a witness
1o give an opinion of value may be, according 1o the court,
professional appraisal experience, general and local knowl-
edge as a real estate broker, inspection of the premises,
and considerations of comparable sales and estimated net
rentals.:'?

Several cases involved issues of whether and under what
conditions a nonexpert,’’* such as a farmer living in the
neighborhood of the subject property,’:* or the husband of
the fandowner,''” is competent to testify as to the value of

wt County of Cook v. HoBand, 3 Dl 24 36, 44, 1}9 N.E2d 700, Tha
(15%4).

w1 at 4443, 119 N.E.2d a1 Tod.

o6 [, an AS-46, 119 NE 2d at 758,

oo 14, at 46-47, 119 N.E.2d at 76765,

ni Pep't of Public Works and Bidgs. v. Pellind, 7 Nl 24 387, 371, 1%
M.E.2d 33, 57-58 (1935).

1 pd, at 371, 131 MLE.2d 2t 58.

12 Srate v, Johason, 268 Ala, Fi, 104 So. 2d 935 (1958); Blount County
v. Campbell, 268 Al J48, 109 50. 20 678 (1959): State v. Moore, 269
Ala. 20, L1 So. 24 635 (1959 3helby Coundy v Daker, 269 Al 1),
110 So. 2d B9 (19593; Bail v. Independence County, 214 Atk. 694, 217
B.W_2d 913 (1M9),

ot Harpwen v. Yows State Highway Comio'n. 253 lowa 1351, I3 N.W.2d

660 [1950),
us Lazenby v. Arkarsas Swute Highway Comm™n, 231 Ark. 601, 33t
5W.2d 705 (1960).

1t

the property in question, In accordance with an lowa case,
nonexpert withesses in thut state are permitted to cxpress
opinion testimony relaling to the value of the condemned
property ** A farmer living-in the arca and another wit-
ness Eamiliar with land values of farms in the neighborhood
were held o be [olly qualified 1o tesiify as to the value of
the land being taken.'*’ Proper foundation was considered
to be laid for the opinien ¢vidence by their testimony re-
garding their familiarity with the characteristics and values
of comparable farm land i the neighborhood 415
Nonexpert witnesses are pertnitted in Arkansas to testify
regarding the market vatue of 1he land if their testimony
shows thet they are familiar with the property in question
and the market value of the land in the immediate vi-
cinity.'1* Therefore, the competency issues in that state
would generally involve the wilnesses' Familiarity with land
values in the commuaily, However, as a rule, the question
as to who is compelent to cxpress an opinion on the value
of land is largely within the discretion of the trial court?*
The weight to be given the testimony of any one of the
witnesses expressing opinion evidence is for the jury,'®
depending upon the witness' candor, imelligence, experi-
ence, and knowledge of values.'™ [n onc case, the trial
court was held not to have abused jts discretion in ad-
mitting the condemnor’s witnesses' testimony as 1o their
opinion of the value of the land involved aficr they testified
they were Familiar ‘with the market value of lands in the
particular area, of other property situated on the highway
in question, and of the condemned premises.™® The ap-
pellate court in another Arkansas ¢ase agreed with the
landowner’s contention that the trial court erred in direct-
ing the verdict when the effect of such a directed verdict
was for the testimony of the lapdowners husband (o be
ignored.'** Even though he did not qualify as an expert
witness in the matter of appraising kaod, the landowner's
husband had a right to 1estify regarding the value of the
land, provided his testimony showed he was familiar with
such matters.’®® He was found ro be a compeient witness,
according (o the court, because his testimony did show him
to be familiar with the market value of the land in the

" immediate vicinity.!®

In Alabama witnesses need oot be qualified as expert
appraisers to express their opinion with reference to the

us Harmuen v. Town Stute Highway Comm'n, 251 Jowa 1331, 135857
105 N. W23 660, 66364 (1960).

e A, ar 1357, 105 N.OW. Ad an hid.

RIS 1356-57, 105 N W24 s 65344,

e Bali v. Pmlependence County. 218 Ark. £04, 697, 217 SW.ld 913,
91% (1949); Lazenby v. Arkanzas State Highway Comm'n, 231 Ark. 501,
§01-04, 321 S.W.2d 708, 707 (960D,

1w Bakl v, Independence Counry, 214 Ark, 694, 695, 217 SW.2d 913, 915
(1949). Ser Lazenby v. Atkansas Staee Highway Comm'a. 2M Ark.
£01. 50T, 231 S.W.kd TOS, T09 11940},

32t Ball v. kndependence County, Zi4 Ark. 594, 6%7, 217 SW.2d 913,
915 (1949); Lazcnby v, Arkunsas State Highway Comm'n, 231 Ark. 601,
&)3-04, 331 SW.nd TS5, 04 (1960).

a0 Ball v, Independence County, 214 Ark. 894, 697, 217 S3.W2d 913,
F15 (1944},

W I Al 897598, 217 5. W24 ur 945,

4 Larenby v. Arkansas Stale Highway Comm'n, 231 Ark- 601, 607
331 8.W.2d T06-07, 0% (i560). The landowner's pusband was the only
witness lestifying for (he iandowner with regard to the tand's value. The
tri} court was of the opinion that no substantial testimony had been
offered by the Jandowner upon which & verdict could be based in excess
of (he appraisais made by the condemnoer. 23E Ark, af 802-G3, 331, S.W.2d
al TS, -

s [, at 603604, 607, N31 S WA at TO6-07, WM.

e id. bt 606, 331 S.W.20 ag 708, The huthend based his opinten of
value of the land in question oo fand valuwes of propecty in Ui community.
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‘value of the condemned property.’*” A wilness is compe-
lent to testify as to his opinion of the property’s value if
he has bad an opportunity 1o form a correct opinion and
testifies in suhstance that he has done so. Where 4 witness
testifies that he knows the property and its market value,
he is qualified lo state that value™™ Those judicial de-
cisions regarding the qualifications of value witnesses are
supporied by an Alabama statute.'** The determination of
the gualification or competency of a witness to lestify as 10
value {that is, whether or not the witpess has had an op~
portunity for forming a correct opinion) is a preliminary
question 10 be passed on by the trial court and is largely
within the sound discrerion of that court.'™ This decision
of the triat court refative 1o the witnesses’ competency will
nol be disturbed on appeal, except in those cases where it
is clearly shown that there has been an abuse of that dis-
cretion.'* The weight and credibility to be attributed to
the testimony of these witnesses permitied to testify by the
trial court is a queslion for the jury.!™ To put it another
way, the degree of opportunity that the wiiness may have
had for forming an opinion goes to the weight of evidence
and not 1o its admissibility.?*?

OPINIONS OF VALUATION COMMISSIONERS

A substantial number of states use a double-layered type of

condemnation precedure that calls for an initial hearing or”

trial before condemnation commissioners {sometimes called
viewers or appraisers) and a subscouent trial de novo be-
tore a jury if & party requesis it. The issue then sometimes
arises whether the condemnation commissioners may be
called as wilnesses in the jury trial to give their opinions
of the value of the property. A Minnesota case ¥ and one
in Nebraska '* provide illustrations of the problem.

The Nebraska case, which was an appeal of the original
proceeding,’™® held that the witness’ service as one of the
appraisers in the original condemnation proceeding in the
county court did aot render his testimony as o damages
incompetent in the district court. According to the supreme
court, an appraiser in a condemnation proceeding may
testify as any other witness when the proper foundation
for his testimony has been laid; however, in 210 event may
evidence of the appraisers’ award be admitted as evi-

ur Stale v, Johoson, 258 Als, 11, 13, (D4 So. 22 915, #17 {1958} Biount
Counly v, Campbell, 268 Alx. S4B, 354, 105 So. 24 &£78, 683 (19%9):
State v. Moore, 269. Ala. 20, 24, 110 So. Id &35, )8 (1959); Shelw
County v. Baker, 260 Ala. 110, 124, 110 So. 24 396, 908 [1959).

' Srate v. Moore, 260 Ala, 20, 24, 110 So. 2d 635, 638 (1959); Shelby
County ¥, Baker, 269 Ala. 111, 124, 110 S0, 2d 596, 908 {1939}, In the
latier case. & witness, who 'was a property owney in e county and had
lived in the county for 20 years, wan held to be properly and sufficiently
quaiified 1o tenily. The witnees had westified he was femiltar with various
sales and offers for sale of propeny in the coumy, know the value of
the land in and around the property ic question, aod wag familiar with
ae! knew the market value of the property in question.

% AvLa, CODE tit. 7, § 367 (1940) {Recomp. i938), in kv Appendix of
this report. ,

% Stute v. Johneow, 268 Ala, 11, 13, 104 So. 23 B1%, U7 (1958);
Blount County v. Campbell, 268 Ala. S48, 554, 109 S0, ¢ 578, 681 (1959);
Swate v. Moore, 259 Ala. 20, 24, FI0 5o, 3d 435, 638 (19391

m Seate v. Johmson, 268 Ala, 131, 11, 104 So. 23 915, $IT (1934); State
v, Campbell, 268 Ala. 548, 554, 109 S0, 2d 670, 883 (19%%),

i Sate v, Johmuon, 263 Ala. 15, 13, 104 Sa. 24 515, 917 (1958); State
v. Moore, 269 Ala. 20, 24, 110 So. 24 635, 638 (1948); Shelby County v.
Baker, 263 Als, 111, 124, 110 So. 2o 8%. 508 (1959},

u:l“mml County v. Campbell, 268 Ala. 544, 55¢, 109 So. 2d &8, 683
3.

e Seare, by Lord v, Pearson, 200 Mina. 477, 110 NW.3d 206 {1961).

s Twenly Clab v. State. 167 Neb. 37, 91 N.W.24 64 (1938}.

W id. et 41, 91 N.W.24 ot 57,

dence.’? The proper foundalion is Jaid when a witness is
shown 10 be familiar with the particular land in question,1?®

Under a Minnesota statute relating to appeals to the
disirict court from an original award, a commissioner in a
condemmation proceeding may be called by any party as a
witness to testifly as to the amount of the commissioners’
award.'™™ Prior to the ¢enuctment of the statute, in appeal
to the district court from the commissioners” award in a
condemnation praceeding, the court-appointed appraisers
mzking the original award were held 10 be competent wit-
nesses who might be called by either party to give opinion
evidence on the question of value; however, the award of
the commissioners was beld to be inadmissible."*¢ In Srare,
by Lord v, Pearson;**' the question was whether the statute
limits an adverse party’s right to cross-examine a condem-
nation commissioner when called as a witness; /¢ that is,
does the statute limit the testireony to the amount of the
award, as contended by the landowner, or is such a2 wit-
ness subject to cross-examination as to the basis of the
original award, as permiitsd by the trial court? 1¢* The
appellate couri held that under (he permissive statute
the commissioner could, within the sound discretion of the
trial court, be cross-examined as to the reasons behind
the award.'** The right of cross-examination where there is
adversity between the parties, as in condemnation proceed.
ings, is inviolate.r** If the legislature had intended to
abrogate that right of cross-examination, it would have
expressly done so.4

EFFECT OF WITNESS' TESTIMONY ON HIS
QUALIFICATION

The witnesses' qualifications were challenged in a couple of
the recent highway cases on the ground that their testimony
was based on the wrong rules of valuation, " on elements
of damages not recoverable under the law,*** and on com-
parable sales where their familiarity was shown to be in-
adequate.** The trial court’s discretion was held not to
have been abused in permitting two witoesses to testify in
the New Hampshire cise,*** even though the opinion of one
witness was based in part on poncompensable items of
damages 15 and the other's on the wrong method of valua-
tion.**? According to the appellate court, the basis of the

wId,

1% 7. at 40, %1 N W.2d at 56,

e Mram. STAT. ANN, § HT.20(8)(2) {1964), in e Appendix of chis
report. See State, by Lord v. Pearscn, 260 Minn. 477, 482, 484, 110
N.W.2d 206, 210-12 (1961},

1o State, by Lord v. Pearson, 260 Mine. 477, 451-82, 489, 110 N'W.24
205, 210, 215 (1961].

W LD &t 47T, 110 N W ac 206,

14 id, ot 481, 110 N,W 2d at 210

3 Jd i 479, 48T, $10 NW.2d at 209, 213.

s ). ac 490-91, 110 N.W.2d at 215-18,

15 b, at A8B-89, 110 W.W.24 21 213,

14 Fd, at 490, 110 N.W.2d aL 315,

"1 Edpeosb Steel of New England v, State, 100 N.E. 480, 491-92, 131
A2d 10, 7980 (1957).

naTd, at 492, 131 A 2d at T9-B0.

W Tumer v. State Roads Comm'n, 213 Md, 429, 431, 132 A2d 455,
455 (19571},

1w Edgoomd Steel of New England v. State, 100 N.H. 480, 131 A2d W
(19571, The coondemnar ¢laims that the witpesses wene pol qualified
to testify; \hevgfore, their testimony should have been excinded. How-
ever, the appellate court did find 1thar the witnesses did have spocial and
pecullar knowiedge that would aid ihe jury.

5t Fd. an 492, 137 A.2d gt T9-80. .

Mald pr 452, 131 A2 at B0, Some weskmesses in the miethod the
witness wsed in arriving at his cstimate of damages were disclosed during
crogs-cxamination. Such weaknesses did not, however, make his temi-
maony i 3




. witnesses” opinions was properly ruled fo be those matters
affecting the weight of the testimony rather than its admis-
sibility.®" An examination of the first witness indicated he
was sufficiently qualified by study and experience to testify
as 10 the value of industrial property; ** the second witness
was & civil and construction engineer by training and had
practical knowledge of the characteristics and selling prices
of industrial properties in Mew England.»**

In Turner v, State Roaeds Commission,'®® the irial court
was held to have abused itg discretion in excluding testi-
mony of an expert witness simply because he did not re-
member the names and dates of ali the comparable sales he
claimed familiarity with.’*>™ The witness had resided in the
county all of his fife and was a licensed broker with twenty
years of experience in the rcal estate business. His testi-
mony showed his familiarity with the subject property and
property values in the vicimty, Testimony was given rela-
tive to the sales of property found (o be comparable, and
for at least four of the comparable sales he claimed to be
famitiar with, the witness gave the year of the sale and sale
price per acre.’** Because preventing this withess from
testifying meant that the landowner did not have the bene-
fit of the testimony of an expert witness, the exclusion of
his testimony was held to be prejudicial.}** In deciding the
issue, the court did recognize the rule that whether a wit-
ness is competent or sufficiently gualified as an expert to
express an opinion relative to value is a matter left largely
to the sound discretion and judgment of the trial court, and
its ruling ordinarily witl not be disturbed on appezal vnless
it is shown to have been based on an crror of law or there
is a clear showing of abuse, However, this discretion is not
without limit and is always subject to review,is

A Massachusetts case held that the testimony of the
condernnor’s expert wilness was admissible even though
his opinion of value before and after the taking was based
on unproved facts.'® The landowner contended that the
property was a farm and that its value as a farm had been
severely impaired by the taking, whereas in forming his
opinion on value, the witnzss had assumed the major use
of the premises was for residential purposes and not for
farming. Evidence had npot been introduced as to the
amouwnt of income received from the farming operation on
the property, In addition, the court stated that the case
differed from an earlier one relied on by the Jandowner; in
the earlier case the witness’ testimony was based on hear-
say evidence, but here it was based primarily on an ex-

st fd,

Wid st 491, 13T Ad 79,

w8 Id. at 452, 131 A2d at 80,

8 Turmer v. State Roady Comm'n, 253 Md, 428, 132 A.2d 455 (1957},
Here the landowner claimed the (rial court exred in refusing W permst
oot of his expert ‘witneases to wstify as 1o the value of the property in
question because he failed to give sny names or detes relative o com-
parable sales. 213 Md. at 431-32, 132 A2d a1 436-57.

BT [, at 432, 43435, 132 AZd at 438,

W Id, at 431-35, 132 A2d a1 #5658,

¥ id. at 435, 132 A2d at 458, The jury had the landowner’s testimony
before i, but the court said that the jury might not give B8 much weight
W otestimemy of intetested pariies as 10 BN CADEND WilNess' [estimOnRy,

Mo fd, ar 432-34, 132 A2 wt 456-58. The admissibility of export or
optoion evidence is largely within 'he discretion of the triat court.

i Kinney v, Commonwealth, 332 bMass, 568, $69, 126 N.E.2d 365, 367
{1955}, The landowner claimed the testimony of the witmess should have
bean siricken, but the appellate court found po error had been commilted
in refustng to sorike this witness' testimony.
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amipation and ohservation of the, property involved. In
this case the witness had come to his own conclusion as
to the best use of the property.’®® Conceding that the
admission or exclusion of opimion testimony is largely
within the discretion of the irial court, the appeilate court
in another Massachusetts case held the tria! court 2ired in
exctuding the witness' opinion testimony as to the prop-
erty’s value because he had made his appraisal of the
property in August and November 1954, whereas the date
of taking was September 19533% The appellate court
noted that other testimony in the case indicated that the
physical condition of the property was the same in 1954
as in 1953, Acceptance of the witness’ general gualifica.
tions meant that he had sufficient knowledge of the general
facts to make his opinion of some worth, provided he was
reasonably well informed about the location, appearance,
and condition of the subject property at the time it was
taken. An inspection of the property while it is in the same
state as at the time of taking is a good way, said the court,
of acquiring that necessary knowledge. The difference in
the dates between the appraisal and the taking was without
material significance because of the unchanged condition
in the property.i™

EXPERYT WITNESS' OPINION TESTIMONY
BASED ON HEARSAY

An issue arose in a few of the recent cases relative, (o how
much an expert witness' opinion testimony could bé bhased
entirely or in part ‘on hearsay. These cases seem to differ
as to the extent that opinion evidence may be based on
bearsay. For example, a Vermont case %" involved with
the taking of a part of a farm hekd that the trial court had
not abused its discretion in accepting the testimony of three
of the landowner's expert witnesses who had inspected only
the portion of the farm where the buildings were located
and had obtained their information relative to the re-
mainder of the farm from the owner.'*s A witness must
be familiar with the property nself, or must at least have
examined it at or about the time of taking. However, a
wilness' familiarity with the property in question need not
necessarily come only from & personal examination of the
property—it may be supplemented by other information,
The competency of a witness is a preliminary question for

. the trial court and its decision is conclusive, enless it ap-

pears from the evidence to have becn erroncous or founded
on an error in law. Also, the exactl degree of familiarity is
a question 16 be determined by the trial court in each case,
Under these principles, the trial court was justified in find-

e ld. an 570-71, 126 N E.24d st 367-68.

wa Forg v. City of Worcester, 335 Masy. 723, 724, M2 N.E.2d 127, 328
(957}, The witness' general gualifications to teayify were admitied.

g

v Fare v. Sware Highway Bd., 122 Vi 156, 166 2. 2d 187 {(1960). The
isswe iovolved was whether the thal coun properly admitted testimony
fram three of the landowner's eapert wiinesses. The fondemnor claimed
that theke wilnesses, beciuse of their lack of familiarity with such prop-
enty, were not sufficiently qualified 10 testify as cxperts und give their
apinion with repard to the value of the subjsct property. 322 Vi ar 157-
S8, 166 A2d at 1%7-BY,

o fd ur 1k B, 166 ALY at 189-9D. AN thece of the witnessey bad
vigited a2 ponlon uf the furm prisr to the oreul, and all three had goucn
frm Lhe landowner sorme of the information they based their opinion on.
The information given by the lapdowner pertained primarily to the pas-
tare jand and woudhs, which were oot o0 important bere. 122 Vi &
15860, i66 A.2d at if8-BY.




——

14

ing that the wilnesses had a sufficient familiuridy with the
farm in guestion, concerning the things that mattered, to
form an intelligent judgment as to value that was beyond
that possessed by men in peperal.te )

The extent to which the wiiness” opinion of valuc may

_be based on hearsay was an issue in iwe Massachuselts

cases.’* In one case/"® the appellote court agreed with
the condemnor’s contention and held that the restimony of
the landowner's withess regarding an estimate of the cost of
completing installation of a refrigeration unit on the sub-
ject property should have been excluded.'’® The Hgures
being testificd to by the witness did pot appear to be his
own estimate of cost, but rather they were considered to be
the landowner's estimate, which in Turn was based on the
cost figures obtained [rom the engineer or builder who
made the estimate in the first place. Because it was hear-
say. the witness could not give the opinion of another n
that indircct manner. The engineer or builder who made
the estimate should have been produced and qualified as a
witness competent to give his own opinion if that was
sought to be shown. Even if the witness had been giving
his own estimate of cost, his testimony would not have been
permitted because, although he had quatified as an expert
in real estaie, he was not an expert in enginesting or in the
construction of refrigeration plants.>™

Testimony based on hearsay knowledge was held to be

inadmissible in the other Massachusetts case.’™ One of the
condemnor's witnesses, who did not appear t0 have any
special experience in determining the value of camyp prop-
erty, was allowed by the trial court to give the price that
a nearby unsimilar parcel of property had sold for at a
time three years prior to the date of condemnation, The
landowner objected beczuse the witness had not partici-
pated in and had only hearsay knowledpe of the trans-
action, Conceding that an expert witness may give the
reasons for his opinion, even if he gained it from hearsay,
the appellate court said this should be done in such terms
that inadmissible hearsay is pot introduced in 2 manner
prejudicial 1o a party. Without pradducing a party to the
sale who could be subjected to cross-examination, direct
examination about the terms of the particular transaction
should not have been admitted by the trial court over the
fandowner’s objection.'7?

Hearsay was an issue in 2 Wyoming case involving the
taking of about 158 acres of ranch land for a highway
right-of-way.'™*  Here, even though ihe landowner and
seven of his witnesses, who were familiar with the property
as a ranching unit, gave iestimony ranging from $65,000

W id

W Tigar v, Mystic River Bridge Awibority, 379 Mass. 514, 108 N.E.2d
42 (1932); MNewton Girl Scout Councll v. Masachusetts Tompike Au-
thority, 335 Maca, 189, 138 NLE.2d4 780 (1956),

o Tigar v, Mystic River Bridue Acoihority, 129 Mass, 514, W% W E 24
14% (1952). One of the buildings 1o be taken way in the process of being
remodeiled with a commescial refrigeration uwnlt, bed the cemosdelling
process terminated when the landowner found cut abouot the condemnk-
Lon. 329 Mass. at 516 17, 109 N.E.2d a1 140

P4, gt $1%-20 109 M.E2d at 151, The condemamor obtecied o the
lapdowner's witness, who was (he lindowner's tusband, giving evidence
rﬂ::.l}; to the fandowner's estimate of cost of compleung the work,

W Wewton Giel Scout Councd v, Massuchusets Turnpike Acthority,
113 M;s 169, 199, 138 N.E.2d 769, T76 {1956 .

1

1w Barber v. State Highwey Comm's, B0 Wyo. 340, M2 P.2d 723 (1999).

W 3102000 a5 the value of the land taken and damages
caused by the highway. and the condemnation commission-
ers had returped an award totaling almost 539,000, the
jury verdict amounted ro ondy $15,000.7 The verdict,
apparently based on the wstimony of the state’s three wit-
nessed, was held by the supreme court 10 be contrary to the
weight of the evidence because those wilnesses were npot
qualified to testify as 1o damages to the remainder. Be-
cause the record showed that they had not viewed the
entire ranch or made a careful examination of such prop-
erty, and consequently they had no specific knowledge of
the ranch, none of the condemnor's witnesses was gualified
to testify as 10 the damages caused by the highway to the
ranch unit. In fact, one of the witnesses expressly stated
that he was restifying only as to the value of the land
taken.’™ While holding that the trial court erroneously
admitted the condeminor’s witnesses’ testimony and that
there was no evidence to support the verdict,!™ the appel-
laig court did recognize that reviewing courts, lacking the
advantage of observation at the trial, are reluctant 10 re.
verse the trial court.)™ However, if the trial court’s find-
tngs or its judgmeat are unsupported by the evidence or
are contrary to the great weight of evidence, the appellate
court must reverse. ¢ '

SUMMARY AND CONCLUSIONS

As a general rule the competency of a witness o give
opinion testimony regarding the vatue of the subject prop-
erty is a preliminary question for the trial court and ix
{argely within the court’s sound discretion.’® OQOrdinarily
the trial court’s ruling relative to the withess’ competency
wifl not be disturbed on appeal unless it appears from the
evidence t0 have been bused on ap error of law or there is
a clear showing of an abuse of that discretion.!®' The
weight and credibility to be attributed to witness’ opinion
testimony i® a question for determination by the jury 182

VB 2d i 356, 342 P22 ar 727,

04 at 357-59, 342 P2 at TH-29.

AT I,

T fd, at 353, 342 P24 at 12T,

v fd.

s See Stoate v. Johoson, 168 Ala. 11, 13, 104 So. 2d 915, 917 (1958);
Bioune County v, Campbell, 268 Ala, 548, 554, 109 So. 2d 678, 683 (19%9);
State v. Moore, 169 Ala. 20, 24, 110 So. 2d &35, €38 (195%); State v,
McDooald, 88 Ariz. 1. 12, 152 P.2a 343, 350 (1960); Parker v. State, 89
Ariz. 114, 127-28, 35% P.2d 63, 65 (1961}; Ball v. independence County,
2i4 Ark. O, 498, XE7 SW.I 913, $13 [1949); Lazenby v. Arkanmas
Slate Highway Comm'n, 231 Ark. 601, 507, 333 S.W.xd 705, 700 (1960);
State #x rel. Smith v. 015 Acres of Land. 164 A2 591, 594 ({Del. 1960);
Tumner v. State Roads Comm'n, 203 Md. 428, 432-34, 132 A.Jd 455, 456~
58 (1937); Mud v. Commonwealth, 3135 Mass 101, 106, 138 W.E 28 578,
SB} [1956); Mewton Girl Scout Councll v. Maswachusetts Turnpike Au-
thority, 135 Mass. 129, 198, 138 NE2d 769, TIS (1956); Southwick v.
Massachuseits Tumptke Aunthority. 330 Macs. 668, 66869, 162 N.E2d
2T, 73T (1959): City of Bismarck v. Chsey, 77 N.D. 8%, 299, 4
NW24 3TI 1S (1950} Boyian v. Bd. of Cousty Comm'rs of Cam
County. M35 NWId 379, 338 (N, 1960}, Farr v. Staie Highway Bd_,
122 Vi 156, 160, 166 A.2d 187, 190 (1960},

18 Sps Biale v. Johmsonm, 260 AJa, 11, 13, j04 So. 2a 915, 917 (1958):
State v. Campbelt, 268 Als. %48, 554 109 So, 24 678, 683 [ [9%59); Parker
v. Siste, 8% Ariz. 124, 127, 359 P.2d 63, 63 (1981); Turner v. S1a1e Roads
Comm'n, 213 Md. 428 #13-34, 132 A2d 455, 417-5B (1957 Muod v
Commonwealth, 335 Mass, 10§, 106, 138 N.E.2d 578, 580 (1956): South.
wick v. Mastachusetts Tumpike Aulhority, 319 Mass. 866, 659, 162 N.E.24
2TH, 274 (1959); Fare v. Sente Highway Bd, 132 Vi 196, 160, 166 AN
187, 190 (1960}, Barber v, State Highway Camm'n, 80 Wyo. 340, 155, 341
P.id 123, 127 (1959).

13 See Sapte v, Fohneon, 268 Ala. 1l 13, 104 So. 24 915, $17 (1959),
Biougt County v. Campbel]l, 268 Al 538, 534, 109 S0, 2 678, GEY (1939,
Stute v. Moote, 260 Ala, 20, 14, 110 So. 2d 635, 3% {1959); Shelby County
v. Baker, 268 Ala. 111, 124, 110 So. Id 695, 908 (19%9): State v, M-
Dooald, B3 Az, 1, 12, 352 P.2d 343, 350 (1960); Ball v. Independence



and is dependent on the wilness” candor, intelligence, ex-
petience, and knowledpe of values.™* JIurisdictions differ
as to the gualifications a witness must possess o be con-
sidered competent to express an opinion relative o value,

Notwithstanding the generally broad discretion vested in
the trial court i every state, some differences of attitude,
if not of fixed rules, appear. In some jurisdictions the wit-
ness need not necessarily be qualified as an expert to give
opinion evidence with reference to the value of the con-
demned land. For example, 2 nonexpert witness is oon-
sidered to be gualified to express an opinion in some juris-
dictions if he has had an opportunity to form correct
opinion as 1o the value of the condemned property and he
testifies in substance that he has done so.”** Generslly, the
wilmess' testimony must show that he is familiar with the
property in question and the market value of comparable
land in the immediate vicinity.i* Other jurisdictions seem
to require more from the witness than a mere statement
that he is familiar with the property; that is, there must be
some preliminary showing as o the maticrs on which the
wiltness bases his opinion.** Under the ruies established in
Maryland ** and Massachuseis,** indications are that the
witness expressing opinion festimony must be qualified as
&n expert. Some jurisdictions permit owners of property
to testify as to value solely by virtue of their ownership; *»
others require an owner to have knowledge of the property
apart from his mere ownership before he may express an
' opicion regarding the value of such property taken.*?
Some inconsistencies also appear with regard 1o attitudes
toward the hearsay rule znd the effect of a witness’ using
erronecus valuation theories.

What changes, if any, should be made in the law relating

Coumty, 214 Ark. 594, 697, 217 5.W.2d 913, 915 (1943); Lazenky v.
Arkangas State Highway Comm'n, 23 Ark. 601, s03-04, 331 SW2d
T8, TOE-0T (1960); Muzi v, Commonwesith, 335 Maw, 10} 106, 1M
N.EXM s, 381 (1956); Smude v. Milwagkes County, 3 Wis. 2d 473,
76, 19 M.W2d 186, 187 (193%); Buch v. State Highwayr Comn'n, 15
Wis. 2d 140, 147, 172 N.W . 3d 179, 130 {191

i Ball v, Independence County, 214 Ark. &%, 637, 217 S.W.2d 913,
SIS (1949

4 Lee Stale v. Johnsou, 258 Ala. 11, 13, M So. 24 915, 917 (1958);
Blount County v, Campbell, 268 Als, 148, 354, 109 50, 24 674, 683 [1959);
Staxe v. Moore, 269 Ala, 20, 24, 110 So. 2d 635, &M (1939); Shethy
Counly v, Baker, 269 Als. {11, 124, 110 So. 2d 896, 908 (1939); Batl v.
Independence County, 214 Ak, 69, 597, 217 S.W.2d 973, 945 (1949);
Lazenby v, Arkansas Suaie Highway Commi'n, 231 Ark. 601, 50304, 331
SW.d T05, 607 (1960); Harmsen v, Jowa Staie Highway Comm's,
251 lowa 1351, 1356-37, 108 NW.24 660, 663-64 (1960).

% Ball v, Independence County, 214 Ark. &M, &7, 217 S.W.2d 913,
815 (1949); Lavenby v, Arkanues Stare Highway Comm’'n, 2131 Ark. 601,
60304, 331 SW.2d TO5, H0T (1960); Harmsen v, Towa State Highway
Cﬂ!l;'ll. 251 Iowa 1351, 13%6-57, 105 N.W2d 660, 66364 {1960},

. Cre
113 NLE2¢ W19, 323 (1953); County of Cook v. Holland, 3 1. 24 35,
4547, 119 N.E.2d 760, 765-66 (1954%: Dep't of Public 'Works and Bidys.
v. Peltind, 7 TH, 2d 367, 371, 131 N.E.24 3%, 57-56 (19355).

Wl Lo Simte Rosds Comm’n v. Novoset, 303 Md. 619, 626-27, 162 A .24
363, 366 (1954 Turner v. State Roxds Comm'n, 213 Md, #28, 43235, 132
A2 455, 456-58 (1957); Lumine v. State Roads Comm'n, 221 Md. 312,
I20-29, 157 A28 456, 45980 (19603,

M Sey Mud v. Commomwenlth, 335 Mass, 101, 10206, 138 MN.E 24 478,
S79-81 (1956); Newton Girt Scout Council v. Mussachuseits Turnpike
Awthority, 335 Mass. 189, 0499 118 M.E.Xd 769, 77376 (1956},

e Tre Shely Countly v. Baler, 269 ala T1L 114 110 So. 2d #9698
{19597; People v. Frahm, 154 Cel App. 2d 61, 63, 249 P.2d 38889 (1952);
Stace #x rei. Smith v. 015 Acres of Land, 164 A 2d 5%1, 59)-94 (Dei.
1960} .

W See Hot Spring County, Arkansay v. Prickett, 219 Ark, 41, 342, 319
SEW.ad 213, 214 1939} Arkaonsay Swoe Highway Comm'n v, Muswick
Cigar and Bewerage Co,, 231 Ark. 26%, 27071, 329 SW.2d4 (73, 176
(1958); Porter v. Columbia County, 75 So. 2d 699, 700 (Fla. 1954);
Newton Gird Scoul Coumcil v. Turnpike Authority, 335
Mon. 105, 198-99, 138 N.E.2d 769, 775-76 (1936); Southwick v. Massa-
clnnmn;”Tumpike Apthority, 339 Masx, 666, 669-70, 162 N.E2d 271,

4 (1999),

Dep’t of Public Works and Bldgs. v. Bohme, 415 I, 253, 264--65, -
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to gualifications of witnesses presenting opinion evidence
in condemnation trials? Viewing the matter from the stand-
point of a land economist and an expert in real estate valua-
tion, Ratcliff has this to say:

In connpection with the question of the admissibilily
of evidence, it is refevant to consider the gqualifications
of the expert witness, There s no more misleading
witness than the incompetent appraiser who has 1 mis-
conception of the nature of his objective and who is
unfamiliar with methods of economic anafysis and pre-
diction. He is kkely to employ the wrong methods and
(¢ present an inadeguate amalysis through ignorance of
the principtes of land economics. Unfortunately, il is
presently difficult o discover any objective basis upon
which competence can be judged. There is no licensing
of appraisers based on educalional qualifications, and
membership in professional appraisal orgapizations is
w0 assurance of competenss of proper fraining for none
of them requires adequate professional training for ad-
mission and with one exception, mone requines educa-
tional aitainment beyond a high school education. In
many of the complex real estate situations which con-
front the appraiser, truly professional training in land
economics and i snzlytical valvation methods is a
necessity. Familiarilty with the subject environment is
not essential if the appraiser is trained tn discovery and
familiar with basic principles of value,

Bt is quite possible that under some circumstances, a
totally untrained person can present evidence of useful-

- pess in the prediction of V.. I it is a short-range predic-
tion rclating to an uncomplicated property in an area
where there has been an active market for similar prop-
eriies, there is requirsd only a mfficient knowledge of
recent transactions, a retentive memory, and a logical
mimd w2

It seems clear, therefore, that in the present state of the
appraisal art it is not desirable 10 attempt to define by
legislative fiat a specific class of persons who will be
deemed sufficiently expert to testify a1 a condemnation trial
without further qualification, nor docs it seem desirable to
state that certain persons are not qualified to testify, Wide
discretion must continue to vest in the trial judge, but this
fact perbaps docs not preclude a!l attempis at clarifying the
tules. The recent Califorpia and Pennsyivania statutes are
instructive on this point. For example, the Pennsyivania
statutes provide that a condemnee or an officer of a cot-
porate condemnee may, without further gualifeations, tes-
tify as 10 just compensation.’® They further provide that
a qualified valuation expert may state any or all facts and
data he considered in arriving at his opinion, whether or
pot he has personal knowledge thercof?** Somewhat to
the same effect is the California provision permitting a
witness to express his opinion if it is based on matter per-
ceived by or personally known to him or made known to
him at or before the hearing, whether or not such matter
ordinarily would be admissible in evidence, and if the mat-
ter is of a type that reasonably may be relied on by an ex-
pert in {orming an opinion as to the value of property and
which a willing purchaser and a willing selier would take
into account in determining the sales price of the prop-

w1 R, RATCLIFF, REAL ESTATE VALUATION AND HICHWAY CONDEMNATION
Awakps, 65-66 (7 Wis. Commerce Report &, I966) [hereinafier cited v
RATCLIFE),

wi Pa. STA¥. ANN, (0t 26, § 1-704 {Supp. 1967), in the Appendix of
this report,

M Py STAT. ARN. Lit, 26, § 1-705(1) (Supp. 1967}, in The Appendix of

this report.
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erty." The Pennsylvaniz statutes clarify a further point
by stating that 2 valuation expert, if otherwise qualified,
shall not be disgualified by reason of not having made sales
of property or not having examined the condemned prop-
erty prior to the condemnation, if be can show he has

TS Car. EvibineE Cobg § 14 (West [966), in the Appondiz of this
report.

acquired knowledge of its condition at the time of the
condemnation.™* QOn the whaole, however, neither the Cali-
fornia statutes nor the Pennsylvania statuies make any
substantial inroads on the trial court’s discretion to deter-
mine the qualifications of valuatiocn witnesses.

TS Pa. STaT. ANN. tit, 26, § 1-T0S(6) (Sapp. 1967}, in the Appendu
of thix report.

CHAPTER THREE

JURY VIEW OF THE PROPERTY BEING TAKEN

As a parcel of land subject to condemnation is immovable
in character and 30 cannot be practically produced in court,
the assessing tribunal in an eminent domain proceeding
must go to the premises for a view. In this chapter con-
sideration is given only io those views by the common law

triaf court juries or other assessing tribunals (such as com-

missions, boards, or trial judges in cases tried without ju-
ries) making final awards that are appealable by either
party to the appellate court level. Eminent domain statutes
in many states permit, as & preliminary procedure, the
appoiniment of some type of board or commission to view
the premises and ascentain damages, but, because the
awards of such boards and commissions may be appeated
for a jury trial, they are not regarded as final. In some
states, however, the sward ascertained by the commission-
ers becomes final upon the trial court's confirmation, and
neither party has a right 1o appeal for a jury trial from
that awerd.»** Ag the commissioners in those states func-
tion more as a jury than as a beard of viewers, viewa by
them are, therefore, considered in this chapter as being by
a jury.

Issues relating to jury view, which were found to have
arisen quite frequently in the recent highway condemna.
tion cases, involved both the right to view and the conduct
and effect of such views. Among the guestions litigated
were: (1} Is a party to an eminent Jomain proceeding
entitled, as a matter of right, to have the jury view the
premises? (2)  a view is a matter within the trial court's
discretion, under the circumstances of the case did the trial
court abuse its discretion in permitting or refusing to per-

™ Ser, rg, DEL. CoDE ANN. Nt 10, §§ S108(D), {d]. {:) (h) (1953);

Vi, CobE ANN. ”D-&}l 3354, 15-56 (Supp. 1966). In Delawnre and
cnmminimmamm

E
g
§
£
%
:
:
g
i
]

mit a view of the premises by the jury? {3) What pro-
cedure should be nsed in requesting a view, and what meth-
ods should be used to safeguard the jury from outside
influences while they are visiting the premises? (4) What
evidentiary effect does the jury's view have?

Statutes dealing with one or more aspects of jury view
have been enacted in many states, These may be applica-
ble either to jury trials te general %7 or to eminent domain
proceedings in particutar. 18
RIGHT. 10 JURY VIEW
Establishment of Right
A jury view of the premises taken or damaged in an emi-
rent domain proceeding is discretionary with the trial court
under the common law jcrespective of any statutes con.
ferring that express power.™ In those jurisdictions (such
Georgia) following the common law ruie, the trial judge
may permit the jury to view the premises, with or without
the parties' consent, whenever in his discretion such a view
would aid the jury to better understanding of the
evidence, ot

Even though the judicial power to order a jury view
exists indepenident of any statinory provision,*™ many of

W Sae, g, AR, STAT. ANK. § 27-1731 (Repl. 1962); Car, Cost Cry. P,
§ 510 (West 1955); M, Snar. AN, § 48,12 (1947): N.D. Covy Com
§ 28-14-1% (1960); M1 Gmw. Lawd ANN. § 9161 {1956); Veant R
Crv. P. 47(4); Wasm Buxv. Coog ANN. § 444270 (1962); Wis. Sr.\'r.
£ 21020 {1965); Wyo. STar. Ann. § 1-125 (1957}, in the Appesdix of
this report,

W Sow, rg., Cat. Evmancy Cooa } B13(b} (West 1966); Coro. Rav.
STaT. ANN. § 50-1-10§1} (1963); D, Coor Awn. i 10. § Glul(d)
(1932); Fui, S1ar. § T.071(3) (1867); ILL. Rav. Star. ch. 47, 1 % (1963)
(Emhm Domala Act); Tui. Rev. STar. ch, 24, 59-2-29 (MJ {Local
Improveswnt Act); Mp. R. P, R, I718; Mass. ANW, Laws ch. 79, § 22
{Supp. 1965); 8.D, Cont § 28.13A09 (Supp. 1960); Va. Coom Aww, § 25--
46.21 (Repl. 1964) [peneral condemaadion); Va. Cope AnN, § 35-54
{Sopp. 1966) ﬂlwny coptemmation). In the Appendix of this- report.

1 Sep Siate Highway Dep't v. Andrus, 212 Ga. 137, 95 SEXd 8L,
T81-82 (1956) (dictum); Barber v, State Highway Comm’n, 3¢ Wyo, 340,
332, 342 P23 TN, 26 (1999) (dicium). See also 5 NicmoLs, Law o
Esawveny Dosman § 18.3(2% (rer. 3d od. 1962) [hereinafier cited
Nichoial, 4 Wrosce, Evioence £ 1163 (3d ed. 1940) [bereinafter cited
a3 Wiohsons).

= Seawe Highway Dup't v. Andous, 212 Ga. 737, 737-38, 95 SR04 701,
'm-n (1936) (dowa). Ses State Highway Dep'l v. Sinchir

Co., K8 Ga. App. 1), 12, §18 S E.28 393, 296 (I961) (dictum).




the jurisdictions have adopted various legislation 2 either
authorizing *%% or requiring *** such a jury view. One of the
probable reasons for ithe prominence of such fegislative
recognition of jury views is that a view of the premises
taken ¢r damaged in an eminent domain proceeding is
important, if nol assential in some instances, 1o the assess-
ing tribunal’s irtellipent understanding of the issues in-
volved in the case=*" Basically, the statutes governing the
right t0 a jury view may be broadly classified zs those
making a view mandatory under certain conditions, par-
ticularly if so requested by either party,®® and those leav-
ing a view 1o the trial court’s discretion ®7 Whether the
parties have a right to a jury view of the premises or
whether this is discretionary with the wial court is, there.
fore, settled by statute in many jurisdictions.

Under the statutes of at least one state;**® views of the
premises are mandatory regardless of a request. The man-
datory right to a view under one of Virginia's applicable
statutes *® was upheld, even though the view had taken
place after the buildings were removed from the prem-
ises. " Statutory provisions in some other states change
the common-law rule by making a view a matter of right
at the request of cither party; *'' in Florida 12 and Missis-
sippi *** the same mandatory provision exists, except that
a view may be ordered at the discretion of the trial court
if neither party requests one. Maryland's statute provides
that the court shall direct the jury to view the premises
unless a written waiver is filed by all the parties, and even
under those circumstances a view is discretionary with the
court.’’* Most of the stanutes applicable to jury views in
eminent domain proceedings are discretionary in pature; %1%
therefore, they may be considered merely declaratory of

w14 WIGMORE, supra thie 199, § 1163,

I, Ser also 3 NICHOLS, supra note 189, §4 18.3, 10.3(4)(a), {b).

w See, €0, ARK. STAT. ANN., § Z7-1731 (Repl. 1962); Caz, Cooe Civ,
2. 610 (Went 1955); Coro. Ry, Star. Axw. § 50-1-10(1) (1963); DaL.
Cope ANN, i 10, § S108(d) (1953): Fra. Smar. § TAOTUS) (1967);
I, Rev, Star. ch. 47, § 9 (1985} (Eminent Domsin Act); [ Rev.
Sraz. ch. 24, § 9-2-29 (1965) (Local Improvement Act): Mo R P,
B OUN, # 2 & Mass, ANN, Lows ch, 79, § 22 (Sopp. 1965); M.
Srar. Axe. § S6.12 (194T); MDD, Cont. Coor § 28-14-15 (19460); 5.D,
‘Cost § 8.10A09 (Smpp. 1960); R. £ GEN. Eaws Anw, § 9761 (1956);
Uran. R, Cv. 'P. 47(1); Wasn. Rev. Coom ARN, 44420 {1962},
Wi, Srar. § X020 (1968); Wyo. Smar. Anw. & 1-125 (19871, Ser alw
5 NicHols supra note 199, §18.3,

0 Sed, 2.8, Vi, COPE ANN, § 294621 (Hepl 19647 {gencra) condem-
otion): Wa, Coos Alw. § 3154 (Supp. 19687 (highway condemnadom).
See alvo 3 NiCHOLS, supra note: 199, § 183

ot § NICHOLS, supra note 199, § 18,3,

0% Ser, €8, FLA, Star, § 7307145} (1967); lub. REv. Srar. ch. 47,
§ % (1965); Mo, R. P, R. 118, ¢ a, ¢; Mass. ANN. Laws ch. 79, § 12
{Sopp. 1963); Miss, Coowr Anw,. § 2770 {Recomp, {956); One, REYV. STAT.
$ 36638004} {Repl. 1965), Yo, Coor ANN. § 25-4521 (Repl. 1964}; Va.
Copk ANN. § 33-64 [Supp. 1966), See alro 5 MWicngrLy, gupra note 199,
4 18.3(4) ().

"7 Sew, 0.8, ARK. STAT. ANN. § 27-1731 (Repd. 1962}; Car. Coon Civ.
P, § 610 (West 1955); oL, REv, STAT. ANN. § 50-3-10¢1) {1963); Des.
Covs ANK, . 10, § S1080d) (1953); JuL. Rev. STar. ch, ¥, § 9-2-29
(1965 ), Mnn, Srar Awn. § 566,12 (1947} N.D. Cent. Cope § 38-14-15
(1960%; Ome. REv. Star. § 17,230 (Repl. 15965); R, Gew. Lawt Ann.
§ 9-26-1 (1936); 8.C. Coos ANN, § 38.302 (19627; 5.D. Cove § 28.1JA09
{Sopp. 19603; Uran R, Civ. P. 47{j); Wasi, Rev. Cobe ANN, § 4.44.27D
(19623; Wi Staz, § 21020 (1965); Wvo. STar. ANN, § 1-125. {1957),
See alto 5 Naaun s, supra note 199, § 18.3¢4){a). .

s, CobE Ann. § 28-46.20 (Repl 19643 (gencral condempation);
¥i. Come ANW. § 33-64 (Bupp, 1986) (highway condemnation). See also
5 WIcHOLS. supre note 199, 4 18.3{43(Bb).* -

Wi, Conn ANN, § 33-54 (Supp, 1966). -

e Kamegdy v. City of Richmend, 185 Va. 1013, 1026-28, 41 SE28
43, S0-52 (1547).

i Lge, a.p., [LL. BEv. STAT. ch. 47, § ® (}965); Orx. Rev. StaT. § 366,
3O (Repl. 196%), See afro 5 MKHOLS, supre note 199, § 18,3 343 (b)),

s Pra, Star. & TA0L08) L196T), Ser Myers v. Clty of Daytons Beach,
138 Fla, 839, BEX, M) S0. 2d 354, M55 (1547).

=2 Migs, CopE ANN. § 270 {Kecomp. 1936).
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the common law.®* Views under some of those statutes
are not considered to be a matter of right, but they may
be ordered when deemed proper at the irial court’s discre-
ticn.*** This would probably be the rule cither in the
absence of a sfatute % or in the absence of a statite mak-
ing a view mandatory.”'® Whether a view of the premises
will ar will not be permitted after one has been requested
by 4 party 1o the proceeding is discretionary with the trial
court under the other nonmandatory statutory provisions.?*?
Here, a request for a view is a prereguisite 1o the trial
conrt's exercise of iis discretion. In fact, a request for a
view by cither party is an important element in some stat-
utes, regardless of whether the view is mandatory or dis-
cretionary under the particular statutory provision.*™' An
znalysis of these statutory provisions indicates a lack of
uniformity among the various jurisdictions relative to the
tights 1o a jury view.

All of the problems involving the right to a jury view in
the recent highway condemnation cases were found o have
arisen in those jurisdictions where the view was largely a
matter of judicial discretion. Appeals generally arose when
there had been some changes in the premises between the
dates of taking and viewing; jury views being discretionary
with the trial coutt, the issue on appeal was whether the
trial court had abused fis discretion by granting or refusing
to grant such a view under the particular circumstances of
the case. Some of these discretionary refusals (o view wore
upheld in a few of the recent highway condemnation
cases,* in other cases the trial judges were hekd not to
have abused their discretion under the particular circum-
stances in permitting jury views of the premises.?*? The'
basis for the appellate court’s affirmation of the frial judge’s
decision in each case was that views are not a matter of
right #*¢ under the statutes, but are discretionary with the

Mo R PR U8, §§ 1, c.

08 Spe, ¢.p., ARE. STaT. ANN. § 27-1731 (Repl. 19%2); Car. Cooe Civ.
P. ¢ 610 (Wear 1955); Coro. MEV. STav. ANN. § 50-1-10(1) {1963);
DEL. Cove ANN, Gl 10, § GI08(d) {19%53); L. Rev. SmaT. ch. 4, § 9
2-29 (1369) {Local Improvement Act); MINN. Stat. Ann. § 546,12
(I947); N.D. Cent. Cobe § IR--14-15 (1960); R.L Gex. Laws AMN.
§ 9-15-1 (1956); Wra, STaT, § 27020 (1963): Wyp. STaT. Amn, § 5123
(1957). Ser alio $ NKCHOLS, supra note 199, §718.3{4) (a); 4 Wicmore,
awpra noie 199, § 1164,

35 NKHOLS, supra nole 199, & T8.3{4){3); 4 WiGMORE, supra nott
199, § 1164,

nt ApK. STaT. ANN. § 27-1731 (Repl. 1961} Car. Cone Cw. F, § 610
(West 1955); Dm. Cobe ANN, tit. 10, § S108(&) (1953); MmN, Stav.
ANN. § 545,12 (1547); N.D. Cesy, Cone § 28-14-15 (1960); Wvo. StatT.
ANn, § 1-125 (1987, See O, Evioancy Cape § Et3db) (West 1966),
which stares, “Mothing in this section prohibits a view of the properly
being valued, . . "' See alse 9.6 Acren of Land v. Stale #x rel. MoConneil,
49 Del. 64, 56, 109 A2d 396, .397-94 {1954}, where in dicium the court
recognines the discretionary aature of it statute relative Lo jury viewd.
See alto 5 NicHOLS, supra nime 199, € 18.3(4){a}).

#x 5 MicHOLS, Supra ndle 199, § 18.3(4)(3).

24 NNHOLSE, snpra aote 199, § 14.3(3).

I Coro. REY. STaT, AN, § SO-1-10(01) (1961); LLi. Rev. Star. ch. 24,
§ 9-2-29 (1965); R GEN, Laws ANN. § 9-15-5 {1956); Wui. Srat,
§ 2.0 (1965). Ser 5 MNICHOLS rupea note 199, § 18.3(43 ().

A Nee, .. COLD. Rev. STar. Anp, § 50-1-10 (1953 Fra. STAT.
§ TAO7E(S (1967 fic. Hev, Soar ch 24, § 9-2-29 (3965); Iu, Rev
STAT. ch. 47, § 9 [1965); Mass, Axn. Laws ch. 19, § 22 (Supp. 1965},
R.1. Gew, Iaws. AvN § 906~ {1956);, Wis. Star. § 27020 (196%).

9 Arkanaas Saate Highway Comm's v. Carder, 128 Ark. '8, 11 12, 303
SW.2d 130, 332-33 (1957); Peoople ex rel. Den't of Public Works v.
Logan, 158 Cal. App. 2d 581, 598, 17 Cal. Rpir. §74, 679 (1941). See
3 NiCHeHS, supra note 99, § 15303
- v& County of Los Angeles v, Pan American Dev, Corp., 188 Cal. App.
2d 15, 20, 303 P2d 61, 65 (19%6); Townsend v, Siate, 257 Wis, 329, 334,
4% N W.2d 4358, £60 (1950); Barber v, Stale Highway Comm'n, 80 Wyo.
40, 35251, 342 P.Id 7Ly, 736 (1959). See 5 MicHOLE, supro nola 199,
§ 18.3{3).

™ Arkaneas State Highway Comm'n v. Carder, 228 Ark. 8, 11-12, )05
3.W.2d 330, 332-33 (1957):
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trial court.??s Ordinarily the discretion exercised by the
irial court in permifting or refusing fo permit a jury view
15 nol disturbed on appeal unless the record cléarly shows
an abuse under the particular circumstances of the case,”™®

In exercising its discretion 10 grant or reluse {0 grant a
view, the particular circumstances in each cuse become
important to the trial court. Consequently, a look at some
of those circumstances may be helpful. Construction work
had been in progress at the tine of irial in a California
case *¥ where the refusal of the -trial court to gramt a
request for a jury view was upheld.*** According to the
appellate court, the construction hacd caused such o vast
difference in the property’s appearance between the valua-
tion and trial dates that a jury view, if granted, might have
been improper and prejudicizl to the landowner.®*® In an
Arkansas case 2 the trial judge’s discretion to refuse a
jury view of the premises in guestion was upheld despite
the fzct that 21 was seemingly based on a negative response
of the jury when gueried as to whether they wanted to view
the property.2*t In affirming the lower court, the appeliate
court acknowledged that, under the statute,** the power to
allow a jury view rests in the judgment and discretion of
the court and not in the jury.®*® However, the appeliate
court stressed that a view is nol a matter of right, but rests
in the sound -discretion of the trial judpe as to whether it
is proper to enable the jury to obtain a clearer understand-

ing of the issues or make correct application of the evi-

dence.?  An additional factor for upholding the trial
court’s discretion to refuse a jury view in those two cases
was that maps, plats, photographs, and other descriptive
iterns portraying the conditions of the properties at the time
of valuation had been introduced in evidence and deemed
sufficient by the trial court.?*

In the cases whetre the thial court’s discrebon to permit
jury views was upheld, the particular circumstances of the
cases were important. Even though some changes had been

mid, Courty of Los Angeles v. Pan Amerléan Dev, Corp.. 148 Cal.
App. 24 15, 20, M3 P24 61, &5 (1956); People ex rel. Dep't of Paklic
Works v. Logan, 195 Cal. App. 2d 581, 590, 17 Cal. Rptr. 674, 679 (1961);
Barber v. State Highway Comm'n, B0 Wyo, 340, 382-5), 142 P24 75,
T (1999). See Alootinn v. IMrector of Public Works, 90 R 86, 101,
155 A.2d m 246 (1959 (dictum}. Ser ofso § NICHOLS, Supra note 199
[RURTEIS

=¢ Prople ex rel. Oept of Public Works v. Logan, 198 Cal, App. 2d
SBI, 590, 1V Cnl. Rptr. 674, 679 (1961}, Ser § NICHOLS, supra note 199,
§ 1833, )

=t Pegple #x rel. Dep't of Public Works v, Logan 158 Cal. App. 2d
S81, 590, 17 Cal. Rpir. 674, 679 (1961). The condemnor comtended that
the deninl of its motion for & jury view constituted an abuse of discretion:
bence it was an error.

2% It The appellaie court emphayited the rule that & jury view i3
within the tound discretion of the irial court and thae the- decislon made
by e trinl judge will not be reversed uniess the record clenely shows kn
wbuse of that dscretion.

e ), An indication was made that, had ihe trisl court gruated a jury
vigw, its diccretlen would rot have been upheld.

" Arkansas State Highway Comm’r v. Carder, 238 Ark. 8, 11, 303
S.W.2d 1M, 332 {1957). The condeanor contended that the kiel court
abused ity discretion in refusing a roquest for a fury view of the lands
in question.

=213 st 1112, 305 5.W.2d at 3132, The rrlal judge called for a show
of hands on the part of the jury pembers to determine whether or not
they felt a view of the premises was gecesary. Gelling a megadive re-
aponse, the trist judge exercised his discretion and efused the condem-
not's reguest for » Jury view,

W ARK. STAT. ANN, § 271731 (Repl. 19621,

W Arkansay State Highony Comm'n v Carder, 128 Ark 8, 12, 3038
SW.2d 1M, 311-33, On appesl the condemnor clrimed that the irial
judge failed 1o comply with the stamde by allowing the jurers o deter-
mine \;hel.her shey should view the Janda.

= rg.

™ 14, People exr rel. Dep’t of Piblic Works v, Logan, 199 Cal. App.
2d 581, 390, 17 Cal. Rptr. 674, 67% (1961},

made in the property’s condition between the date of valua-
tion and the Jdate of trial, the trial court’s discretion {o per-
mil a view was affirmed in a California case; ¢ the reason
was thal the changes made in the property benefitted, ra-
ther than harmed, the landowner*** The trial court's dis-
cretion to permil the jury o view only a portion of the
property in question was upheld in @ Wyoming case
even though the appeilate court admitted that perhaps it
would have been fairer to have shown the jury the entire
ranch.*™ As the bases for its decision, the appellate court
emphasized:  thal there was not any evidence to indicate
the limited view was prejudicial to the landowner; in emi-
nent domain proceedings,®? the trial court is permitied a
wide discretion in granting views of the premises; and the
jurars were expressly instructed that the view was not 10 be
considered as evidence, but was only for the purpose of
permitting & better understanding of the evidence.? Simi-
larly, a view was held to have been permissible in a2 Wis.
consin case because the purpose of such a view was only
to enable the jurors to better understand the evidence pre-
sented at the trial 2+

In only one case was the trial judpe held to have abused
his discretion under the statute ** in granting the con-
demnor’s request for a jury view. ™ Stating that it is well
settled in Rhode Island that the object of a view is to akl
the jury to understand more clearly the evidence presented
at the trial, the supreme court pointed out there was noth-
ing peculiar about the property here that would have tended
t0 indicate that a view might be required {o enzble the jury
to fully understand and evaluate the testimony elicited at
the trial.>*® TFherefore, the cusiomary purpose for which a
view is ordinarily allowed was not shown by the condemnor
1o have existed in this case.*® The effect of the view was
to allow the jury to see the property at a substantial interval
of time after it had been condemtied by the state and at a
time when conditions of the premises weres materially dif-
ferem from those existing 2t the time of condemnation. ™
A new trial therefore was ordered.

™ Coutrty of Loz Angelen v, Pan Amezican Dev. Cotp., 146 Cal. App.
2d 5, 20, 301 P24 6], 64-65 (1955). Here the lsndowner coatended that
the brial court erred in permittdng the jury to view the premises, on the
FEound that the propesly was nol in the same condition as #t the time
of the Arst irial

w2 The question an to wherher the jury should be permitted Lo view
the premises 1 8 marer largely within the oial judge's discreiion.

"Bubtr v. State Highway Comm™. 80 Wro. 340, 353, 342 P24 7123,

T (1959). Here the landownec clalened the trizl cour! erred in granting

the condemnor's motion to have the Jury view only & part of the poop-
erty in question. 80 Wyo, at 352, M2 P24 a1 T2

™ Fg, ot 352-53, I P2 et 726,

Mo Fd at 353, 242 Po2d at T26.

e Jd, at 352, 343 P2 726,

»t Towngead v. Stare, 197 Wis, 319, 334, 43 N.W.2d 458, 460 (19%0).

s B 1. Gen. Laws AN, & 9-16-1 (1938). Jury views am discretionary
with the trial court after one hay been requested by either party.

4 Afoatizn v, Direcior of Public Works, 90 R.1, 96, 103, 135 AJd 244,
247 (1959). )

=8 0d, nt 101, 103, 155 A24 at 248-47. Here the propany talien “cotie
sisted of apo oxdinary lgstory building hal did not hawe an inricate

description,

i Id. Here the trial judge should have reguired sufficient informaton
w be prepented with regard w the merits of the view s that he could
have Inrelligently exercised hix discretion in deciding whether the view
was ressonably mecessary for the betier underslanding of the evideace for
the expedition of the rial and for protecting the rights of all intevested
partles. . The burden of sailsfying the trial judage that the (aklng of the
view at such time in feasonably necessary under all the circumstances is
upon the requesiing pariy, which was the condemnor in this case, and
he failed W do so. 90 R.1 ar 101-02, 155 A2d at 246-47.

1L a 102, 155 A2d at 247,



Commantary

An apalysis of these recent highway condemnation cases
reveals that several factors were taken into consideration
by the irial judges in exercising their discretion o grant or
refuse to grant a view. These factors appear in many in-
stances to be dependent on each other. Ope such facior is
the degree of importance of the information to be gained
by the view in relation to the incopvenience and time ex-
pended in taking a view.**s Presenting facts to a tribunal
through a view is often inconvenient, time consuming, and
disruptive to the pace and movement. of the trial. On
occasion, particularly when the nature of the issue or the
premises o be viewed render the view inconsequential, the
disadvaniages of prolonging the trial could outweigh aay
advantage of a view.?® A factor closely related to the
degree of importance of a view is whether the customary
purpose for ordicarily aliowing a view does exist in the
particular case.®™°® Also associated with the necessity of a
view is the amount of information that hus been or could
be adequately secured from maps, photographs, diagrams,
and so forth.2®: If information can be gotten from maps
and photographs the pecessity for & view decreases, par-
ticularly if changes have occurred in the condition of the
property between the dates of valuation and trial,
Another factor influencing the trial judges’ discretion is
the extent that the prernises have changed in appearance or
condition since the controversy arose.®® As the present
condition of a parcel of land is not always a good index of
its prior condition at the time in issue, the ruke seems to be
that a view may be properly refused where there has been
such a change in the property’s condition that a visit to the
premises in its presenl condition would probably be mis-
leading (o the jury or harmful to one of the parties,?*?

PROCEDURE FOR CONDUCT OF JURY VIEW

One of the issies relsting to the conduct of a view involved
the procedures for requesting such a view. In light of the
fact that so many statutes reguire a request for a view by
ouc of the parties before the trial judge may exercise his
discretion, or before a view may be ordered in those man.
datory situations, the issues involved in the procedure for
requesting such a view can become important?* Recent
Georgia cases seemed to indicate that it was an improper
practice {or a counsel 10 make a motion requesting a view
of the subject property in the presence of the jury.®®* How-

Ne Sop ¢.p., Artkansas Simte Highway Comm'n v. Carder, 228 Ark. 3,
1812, 205 S.W.2d 330, 331-33 (1957), where oot even the Jury could
bee the advaniage of & view,

M Srp 4 WIGMOET § 1164,

Ma Sep, 2.8, ¥, Director of Public Works, 9 R.I 95, 102-03,
153 A4 244, 24647 (1959).

= Sow, of., Arkansas State Eighway Comm'n v. Cander, 228 Ark. 8
1i- 12.”59“’2&330 332-33 m;{ People ax rel. DeptufPubln:
Works v. Logan, !ﬂCd.Aw Idill m 17 Cal. Rpty, 674, 619 (1961).

-.inr; County of Loa P-nAnr.d:anDﬂ.Corp 146
Cal. App. 2d 15, 20, 303 P.1d &1, &4 !1956). People #x rel. Dep't of
Fublic Worle v. Logan 198 Cal. App, 22 381, 590, 17 Cal. Rphr. 674, 679
{196k); Ajoctisn v. Director of Pudlic Works, 50 R.F. 56, fO1-03, 155

A2d 284, 2A5-47 (1959).

-.'.'ul‘iﬂauoni 1164,

o e oy, Coro, REv., STar. ANN, § 50-1- lﬂ{l} (1963): Fra. S1atT,
§ TAOT(SY (1967); Jar. Kev, StaT, ch. 47, § 9 (1965); I, Rev. STaT.
ch. 24 § 9-2-29 (1965); Mass. AnN. Laws ch. 79, § 22 (Supp. 1565);
R 1 Gew Laws ANk, § 9-16-1 (1955): Wis, Star. § 27020 (1965),

= State Highway Dep’t v, Peavy, 77 Ga. App. 308, 313-14, 48 S.E2d
4TS, 432 [1M8): Staie Highway Dep't v. Sinclair ldhthn.. 10) Ga.
App. 18, M0, 23, 118 S B.2d 293, 293-96 (I961).
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ever, the practice was heid not to be prejudicial or harm-
ful, in one of the cases due to the ahsence of a timely
objection to the procedure during the trial,®*® and in the
other case because the jury was promptly excluded so that
it was rot present when either the objection to the motion
or a motion for s mistrial was made by the appeilant.?s?
Consequently, it appears that before a request for a view
made in the presence of the jury constilutes a reversible
error, the trial judge would have to refuse the opposing
counsel's immediate request to rerire the jury and thereby
force such counse! (0 make his objection to the request for
the view in the presence of the jury. ¥

A variety of provisions are pensrally found in the statutes
aimed at safeguarding the jury from outside influences dur-
ing the view. Among these is the popular provision requir-
ing that the jury be conducted to the premises in a body *5
While conducting the view, jurors in many jurisdictions are
in the custody or under supervision of the bailiff3%¢ the
sheriff %! or an officer.2¥2 Some of these same statutes akso
provide that the premises will be shown to the jurors by
some person appointed by the court for that purpose.?s!
Upder Minbesota’s statute the premises will be shown by
the trial judge or some other person appointed for that
purpose by the court.>™ These “showers” appointed by the
court to point out o the jurors those features of the acene
that have been referred 10 in the testimony may do 30 with.
out violating the hearsay rule. Only the Maryland ** and
Virginia #6* statutes specifically provide that either party or
their representative may accompany the jurors on & visit to
the premises. Maryland's statute permits only one repre-
sentative of z2ll the defendants and ope of all the plaintiffs
to accompany the jury. Such a representative is the only
person permitted to make a statement. He shafl point out
the property sought to be condemned, its boundaries, and
any adjacent parcels that are affected by the taking. Vir-
ginia also prohibits other persons from accompanying the
jurors. Several statutory provisions prohibit persons other
than thase appointed by the court as “showers™ of the
property 10 speak 1o any of the jurors on any subject con-
nected with the trial during the inspection.®’ Under Dela-
ware's statute,®® testimony may not be taken at the view,
except for designation and identification of the property.

4 Siate Highwey Degt v, Pravy, 77 Go. App. X8, 11314, &8 SE24
£78, 482 (1948),

*7 State Highway Dep't v. Sinchair Refining Ca., 103 Ga. App. 1IN,
2, Zi;dul S.E1d 299, 193-90 (1561).

-

B AMK, STav, AWK, § 27--1731 (Repl. 1962); Cav. Comx Civ, P, § 610
(West 1955): MINN. STar. ANw. § 546,12 (1947); ND. Cent. Com
§ 28-14-135 (1960); Wyo. Byar. ANN, § 1128 (1937},

™ Coro. Rey., StaT. AnN. § 30-1-10(1) (1963) (sworn batliff): Dewn.
ConE ANN. lie. 10, § Si03¢d) (195)) (under the acpervision of the court
by the court balliff ).

=1 Vi, Qobe ANN. § 3464 (Supp. 1966) {sherilt or one of his deputiea).

A2 ARK., STar. ANN, § 27-173] (Repl. 1962); Cal. Copx Civ. P.
4 BE0 (VWeat 19553 lie. Rev. Star, ch, 24, § 9-2-29 (1965); Mo, R. P,
R, UIB 4 b; Minm, Siar, ANN. § 548,12 (i947) (proper officer): N.I.
CeNT., Cone § 28 -14- 13 (1960); Wyo. STar. AnN, § 1-125 (193T),

W Amx. STar. ANN. § 271731 (Repl. 1962); Ca. Cooe Civ, P. & 610
{(Weai 1955); N.D. Cent. Coor § 281415 (1960}, Wyra, STaT. ANM.
§ 1-12% (1957).

= MINN, STar. ANN. § 526,12 (1947),

apMe R P, R UIE S

o Va Cope ANN. § 33 .64 (Sopp. 1966).

ARk, STAT. ANN. § 27-17131 (Repl 1962); Cat. Copk Civ. P, § 610
(West J95%). MINA, STaT. Amn. § 54E.12 {1945); N.D. Ceny. Covx § 28—
1415 (1960); Wvo. STaT. ANN. § 1-125 (1957).

W DEL, Copyt ANM. U, 10, § 610B[d) {1953),
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Rhode 1sland’s statute simply provides that the court shall
regulate the view.®®
Reference is made in only a few states ro the triat judge
accompanying the jury on a view.*” In Rhode Island the
trial judge may accompany the jury at his own discre-
tion: 27 in Maryland **2 and Virginta ** it is mandatory
that he accompany the commissioners or jurors if a motion
to that effect is made by either party to the action. A recent
Greorgiz highway condemnation casc held the presence of
the trial judge at the view was not necessary.:™
An issue with tespect to the conduct of a view was raised
in a few of the recent highway condemnmation cases; #™ it
involved the propriety of permitting the parties or their
representatives, witnesses, and other persons to .accompany
the jury on the visit to the premises for the purpose of
answering questions concerning the location of property
lines and showing the jurors vital points that had been
developed by the evidence. In a Georgia case the con-
demnor’s failure to object to the tria)l court’s ruling pre-
scribing the conditions for the jury view was held to have
constituted a waiver of its right to have a representative or
coupse] present at the view.*”* Because the condernnor was
oot prejudiced, the trial court’s ruling in an Alsbama case
to the effect that the landowner was entitled to accompany
the jury on its inspection of the property was held not to
be reversible under the particular circumstances, even if it
was error.3? Nothing in the record showed that the land-
owner actually accompanied the jury, and, if he did, no
wrongivl conduct on his part was shown®™ Conceding
that the authorization of the condemror’s engineer, who
had testifisd on behalf of the city, to accompany the jury
for the purposes of apswering the jurors' questions con-
_cerning the property lines could be erroneous, the Alabama
case again held the error was not reversible under the cit-
cumstances.2™ In this case the record was silent as to any
misconduct caused by the engineer’s presence that could
have been prejudicial to the andowner, and the pry was
instructed to the effect that testimony could not be taken
during the view. 0 '

Ry Gen, Laws ANN, § 9-16-1 (ER36), “. . . in all such cases the
court shall regulate the procoedings at the view , . . ."

™Ser cg. Me. R P, K. U8, § &; R1L GEN. Laws ANK, § %61
(1956); Va. Cope AMN. § 33-64 (Scpp. 1966). See alro MiNN. STav,
ANR, § M56.12 (1947}, .

am R i GAN Laws ANN. § 9-16-1 {1936).

e R.P,R UL §d

iy, Cove ANN. § 33-64 (Supp. 1966).

“;’iState Highway Dep't v. Peavy, 77 Ga. App. 308, 31), 43 5.R.24 478,
{1948). .

=5 Sigte v, Johneon, 268 Alz. 11, 104 Sa. 2d SIS {1958); Wallace v.
Phenix City, 263 Als. 413, 108 So. 24 173 (1958); State Highwsy Dep't
v. Peavy, 77 Ga. App. 308, 48 S.B.2d 478 {1948). :

s Seate Highwey Dep’t v. Peavy, 71 Ga. App. 308, 313-14, 48 SEM
418, 482 (1948). A distinction 8 made with criminal actions, where the
defendan: is entithed 1o be present at ovety stage of the trizl, Here the
triaf court ruka thut no one inweresied in the filigation could sccopoy
the jury on the view.

7 State v. Sohmson, 268 Ale 35, 12, 104 So. 2d 915, 915-17. (1958).
The supreme court wosid not comcede that the ruling of the trial court
to periil the landowncr tp accompany the jary wos sver erroncons, bt
because of the paricular circumstances of the case did nel decide that

inae.

mid The appellant has the burden not only In show crror, bat o
show probable injury, which could not be donc in this case,

20 Wallace v. Phenix Cily, 268 Ala. 413, 415, 108 So. 2d 173, 175 (1998).
Bagically the sppeltant lsadowner failed in bis burden o show not oely
an amrar, bat probable imjury. A reversibie error, sccording (o e court,
would not cves have been commltted had the landowner properly ob-
h:gd ”m the trial coort’s ruling. ’

EFFECT OF JURY VIEW

Decisions relating to the evidentiary effect of jury views
superficially appear fo represent the point of greatest dis-
agreement among the various states, insofar as fthe law
relating to jury view in condemnation proceedings is con-
cerned, Thus, some courts will say that the jury’s view of
the property constitutes evidence; other courts will say that
the view is not evidence but, rather, is a device to enable
the jury to better understand the evidence presented at the
trial. The apparent differences tend to disappear, however,
if one takes the position that the crucial test of the evi-
dentiary effect of a jury view is whether it will support a
verdict that is outside the range of the valuation testimony
given at the trial. Using this criterion, the states can be
divided into two classes: (1) those where the courts hold
that a view constitutes independent evidence that will sup-
port a verdict outside the range of the valuation testimony
given at the triaf, and (2) those where the courts hold that
a verdict must be within the range of the valuation testi-
mony, whether the view is denominated as independent
evidence or merely as testimony to enable the jury to better
understandd the evidence.

Only one of the cases in the sample reviewed seems to
falt squarely within the first rule; ie., that a jury view will
support a verdict that otherwise is outside the range of the
valuation testimony. In an Alabama case **! the valuation
commissioners had awarded $11,650; the landowner ap-
peeled to circuit court for a jury trial and was thers
awarded $14,675. The condemnor appealed this verdict to
the supreme courl, contending that the verdict was outside
the range of the evidence presented at the trial decause the
valuation commissioners had testified as to the correctness
of their original award of $1§,650, while the landowner
did not offer any witnesses on the issue of the valuation of
the property. The supreme court held that, because the
jury viewed the premises, it was not bound by the evidence
of value testified to by the witnesses.

Several cases have specifically held that the view i3 not
to be considered as evidence bt is for the purpose of pro-
viding the jury with avbetter understanding of the evidence
presented at the trial.*** Jurors may use their knowledge
gained from a view of the premises to evaluate and weigh
the evidence presented at the trial, but they are not at
liberty to disregurd such evidence.* Consequently, a
jury’s verdict must be within the range of testimony pre.
sented at the trial despite the view.™* Verdicts that are not
supported by evidence regularly produced in the course of
the trial proceedings, but are based solely on the knowledge

 Spaie v. Carter, 267 Als. M7, 350, 101 So. 2d 350, 553 (1956).

ot Meyvers v, City of Daytona Beach, 158 Fla. 859, 350, 842, 30 So. 24
334, 35455 (1947); State Highway Dep't v. Andruy, 712 Ga. 737, T38-39,
95 S.E2d 781, T82-33 {1956}, Townsend v. State, 257 Wia. 329, 344, 43
N.W.2d 458, 450 {1950); Burber ». State Highway Comm'n, 50 Wyo,
MO, 351-53, 342 B2d 723, 726 (19%9). Ser alio Arkonsss Scate High-
way Comm'n v. Cavder, 238 Ark 8, 12, 303 S$.W.24 130, 132-23 [195))
{dictum ) ; 9.5 Acres of Land v. State ex rel McConnell, 4% Del, 64, 6367,
105 AJd 396, 397-98 (1934) (dictum}; Ajootian v, Director of Public
Works, 90 R.1. 96, 101, 155 A.24 a4, 46 (1959} (dictum).

% Meyers v. City of Dayona Beach, 158 Fly. 558, 862, 30 S0, 2d 354,
355 (1547); State Highway Dep't v. Andros, 212 Ga. 737, 73639, 95
S.EZd4 T8y TR2-83 {1956},

i Meyers v, Clly of Daytona Beach, 158 Fls. 852, 862, 30 So. 2d
354, 335 {1W7); Sinte Mighway Dep't v. Andrus, 212 Ga. 737, 739, 93
B.E.2d 781, 783 {1956).



" gained from the view, will not be sustained by the appellate
coures. e

Sorne courts have taken the position that the view con-
stitutes real or independent evidence to be considered by
the jury in arriving at its verdict.”*® However, the jury can-
not disregard the other evidence as to value and render a
verdict that is oulside the range of testitnony presented by
the witnesses at the trial.*" Verdicls that are based solely
on the jury view and contrary to all the other evidence will
not be sustained on appeal.®™ Coosequently, as stated by
the California court, a “. . . view . _ . is merely corrobo-
rative of the guantitative oral testimony.” *** Similar rul-
ings bave been made in North Dakota.”™ ‘The Minnesota
court has used language to the effect that a jury that bas
viewed the premises is not bound by the wstimeny given
by valuation witnesses, but in none of the cases examined
was this rule applied 10 a situation where the verdict was
outside the range of testimony given at the trial.*»

Few statutes deal with the question of the evidentiary
cffect of a jury view. Statutes in California and Delaware
support the position that a jury view is pot evidence itself
but is merely for the purpose of providing the jury with a
better understanding of the evidence preseated at the
trial. 22 {Inder the Pennsyivania statuies,. the view is
evidentiary,*®?

SUMMARY AND CONCLUSIONS

A grest deal of discretion is vested in the trial gourt with
regard 1o all aspects of jury view, and rarely will 2n ap-
pellate court hold that the trial court has abused its
discretion. )

Statutory provisiops are fairly common with respect to
the question of the right 10 jury view. A jury view is man-
datory under the statutes of at least one State and such
views are a matier of right in & few other jurisdictions at
the request of either party. Under most statutes, which in
cffect arc declaratory of the common law, the right to a
jury view rests in the sound discretion of the trial court,

Logically, the right to a jury view should be a matter of
judicial discretion after a request has been made by either

. Sex 5.6 Acren of Land v, Stete ex rel. MeConnell, 49 Del. &4,
6567, 109 A.Zd 396, 19798 (1957} {dictum). The hiue was whether a
verdict cutside the range of lestimony could be sustaived when the jury
hud viewed the property, but the case was decided on other issues.

= People ¥v. Al G, Smith Co., 84 Cal. App. 24 308, 310, 154 P.2d 740,
752 (1948); People «x rel. Dep't of Public Works v. MeCallough, 106
Cal. App. 2 (04, 108, 223 P.2d 37, &3 (1950); County of 5an Diego v,
Bank of America Mut'l Trust & Skving Ass’n., 135 Cal. App. 24 143, 149,
286 P2 BBO, 88384 (1955), Bergeman v, Swute Roads Comm's, 218 Md.
137, 142, 145 A.2d 48, 51 (1958); State, by Lord v. Shick, 253 Minn. 291,
29093, %1 N.W.2d 4357, 438-39 (1958); Seace, by Lovrd v. Pearson, 260
Minn. 477, 486, 110 N.W.2d 106, 213 (I961}; City of Bismarck v. Cascy,
T N.D. 2935, M3, 43 NW2a 37, 177 (1950). :

2 Peaphe ex rel. Dep't of Public Works . MoCullough, 100 Cal. App.
2d 101, 105, 223 P.3d 37, 40 (1930); City of Chicago v. Callendar, 3%
IH. 271, 380, 71 N.E.)d 641, 648 (31947); County of Cook v Holiand,
3 IH. 2d 36, 48-49, 119 N.E2a2 760, 766-67 (1954); Bergeman v. Staie
Roads Comm'n, 218 Md. 137, 142, 146 A Zd 48, 51 {1958).

g

™ People ex rel. Dep't of Public Works v, McCullough, 100 Cal. App.
24 191, 108, 2123 P.Id 37, 46 (1950),

e ity of Rismarck v, Casey, 77 N, 208, 302, 43 NW.2d 372, 17
{1950} Liwde v. RBurleigh County, 82 N.W.2J 603, 807 (N.D. 1957).

= Sjate, by Lord v. Shirk, 253 Minn. 291, 202-54, 9} NW.2d 437, 43T -
19 (1958); State, by Lord v. Pearson, 260 Minn. 477, 479- 81, 436-87,
482-93, 110 NW.2d 206, 205-80, 213, 21617 (1961},

i Cal. Evipence Cobe § 813¢b} (West 1966} DEL. Cops ANK. 1l
10, § 6108¢d) (1953).

W Pa, STAT. AnN, tit, 26, § 1-70301) (Supp. 1967).

party, rather than a reandatory requirement, If a view is
mandatory, one will have to be ordered regardless of its
probative value or prejudicial effect. A mandatory view
could place a hardship on one of the partics when the con-
ditions of the premises have changed between the dates of
valuation and trial. When views are discretionary, tie trial
judge can take the changes in condition into account before
granting a view.

Most sratutes dealing with jury view contain provisions
regulating some aspects of the manner of conducting a jury
view. Almost all of them specify that the jurors must be
conducted to the premiscs under the supervision of a par-
ticular court officer and provide that the property must be
shown by some person appointed for that purpose by the
court. However, in only a few instances do the statutes
specify whether the trial judge or other persons shall ac-
company the jury on its view, Several statutes prohibit the
taking of testimony ai the scene.

On the whole, the statutes dealing with the procedure on
jury view appear to incorporate adequate safeguards 10
protect the jury from outside infiuences during Lhe view.
However, they could be more specific in pointing out
whether representatives of both parties may accorpany the
jury on the view and whether the trial judge should ac-
company the jury. Perhaps also there is need for clarifica-
tion as 10 the type of testimony that can be taken during
the visit. Probably the testimony should be limited to point-
ing out certain features of the property that might help the
jury to berter undersiand the evidence introduced at the
trizsl. For an example of a statute dealing with these
matters, s¢e the Maryland provisions reproduced in the
‘Appendix.

The evidential effect of a jory view differs from state to
state in that the courts of some states consider that the view
constitutes evidence, wherras courts of other states con-
sider that the sole purpose of the view is to enzble the jury
to better understand the evidence presented at the trial.
Textbook writers appear to favor the position that the view
constitutes evidence that may he considered along with
other evidence presented at the trial, on the ground that the
jury is not likely to be abde to comprehend the niceties of
a rule holding that a view is not evidence but is conducted
merely for the purpose of enabling a better understanding
of ihe evidence.® It may also be true that 1reating a jury
view as independent evidence makes it somewhat essier for
a court to justify upholding a verdict that does not accept
the valaation figures of any particular witness but that
neveriheless falls within the high and low figures testified
to by the valuation witnesses. However, the crucial test is
whether the view, sven though Jenominated independent
evidence, will support a verdict that is outside the range of
testimony presented at the trial, Almost no court appears
to have been willing to go this far, aithough dicta in various
cases would lead ope to think otherwize,

" In the final analysis, the answer (o the policy question of
what evidentiary eifect (0 give a jury view turns on the

Wy ORGEL, VALUATION UKDER THE Iaw oF EMINENT DdOMaN § 129
{2¢ ed. 1953} {hereinalfter Citcd as ORGELY; 3 NKICMOLS, tupra noplis 199,
4 1R.21{1).



22

decision of how much freedom 1o accord members of the
jury in exercising their own commen sense in arriving at
a verdict, or how much to bind them by the ppinions of
experts. The same Kind of question musi be answered in

" determining whether sales prices shoukt be sdmitted as

independent evidence of value or whether they should
mercly be admitted in support of the opindons of value
testified to by the vaisation experts.

CHAPTER FOUR

ADMISSIBILITY OF EVIDENCE OF SALES OF SIMILAR PROPERTY

To estimate the value of property for condermnation pur-
peses, appraisers generally use ome or more of three dif-
ferent approaches—Market Data, Income, and Cost of
Reproduction. This is in tum reflected in the law of evi-
dence. Admissibility issues relating to the Market Data
Approach are considered first. These include the problems
of admissibifity of comparable sales, which are discussed in
this chapter. Other problems of admissibility under the
Market Data Approach refate to sales of the subject prop-
erty, offers to buy or sell, and valuations allegedly based
on market value but made for noncondemnation purposes.
These are discussed in Chapters Five, Six, and Seven, re-
spectively. Admissibility issues pertaining to the Income
Approach to valuation are discussed in Chapter Eight, fol-
lowed by a discussion of evidentiai issues pertaining to the
third approach in Chapter Nine. The remsining chapters
of this report take up some miscellaneous evidential isiues
that have arisen in condemnation trials, -

Evidence of sales of similar property is generally the best
evidence of market value available in a given case. Recent
voluntary sales of the exact parcel being condemned {dis-
cussed in the next chapter) may be even better evidence
of its market value, but such sales may be nonexistent. {In
any cvent, the question of the bearing- of such sale on the
market value of the property at the ime of condemnation
usualiy is subject to dispute.) For these reasons, one or
both parties, in an effort 1o support the amount that it
claims should be awarded the owner as just compensation,
will almost invariably offer to prove the selling prices of
similar properties in the neighborhood.?* Ini the sense that
the prices paid for neighbksring Jands may have some bear-
ing on the present value of the parcel being taken for public
use, nearly all couris, regardless of their admission policies,
have apreed that such prices are relevant.®™ Variations
appear to exist among the jurisdictions aa to the purpose
for admission of comparable sales and the methods for
admitting such evidence alb various stages of the trial*®’
The first task in this chapier is, therefore, to st forth and

I Spy 1 ORGEL, supha DoOte 294, § 137,

= 1 OaaL, mipra note 294, §§ 137, 341,

- Son 5 WicmolLs, mpre note 199, §§ ZL3(1)-(3); 1 Omem,
sapra pote 294, §§ 137, 14143,

discuss the mules of admissibility adopted by the various
states.

Most problems arising in the sempie cases with regard
to the adminsion of sales prices of similar properties did
not involve their admissibility per se, but instead related to
coliateral issues. Despite the evidentiary rules applicable
to a perticular state, certain preliminary qualifications ure
prerequisite to admitting comparable purchase prices in
evideace. ™ The three limitations on the admission of such
evidence that most frequently cause problems concern:
(1} the degree of similarity between the property that was
the subject of the sale and the parcel that is being valuad:
(2) the proximity between the date of sale and the date of
valoation; and (3) the nature of the szle, as determined by
the circomstances it was made under.®*® Further complica-
tions are posed in the application of the admissibility rules,
because the sufficiency of the foundation laid for these
qualifying factors is likely to rest within the sound discre-
tion of the trial judge.®™ and an insufficient foundation,
such a3 Inck of similazity between the properties, has been
beld by some jurisdictions to go to the weight of the ex-
pext’s opinion and not to.the admissibility of the compa-
rable sale,3t dependmgun the purpose for the ademission of
such evidence,

RULES OF ADMISSIBILITY

The admissibility rules relating to sales prices of compa-
rable parcels of land are set forth in terms of admission
objectives—that is, whether the prices are to be admitted
as subsiantive evidence of value or in support of expert
opinions—and the methods by which they are admitted,
such as on direct examination or through cross-examination.
In distinguishing the reasons for admitting ¢omparable
sales on direct testimony a federal court stared: “. . ..evi-
dence of the price for which similar property has been sold

w5 NicloLs, Mpra note 195, § 21315 1 OBRGEL, rupra notb 284, § 137.

] Oagxt, rdpra note 294, § 137,

52 5 NiCHOLS, spra tote 199, § 21.3(1); ¥ ORueL, sapra note 294, § 137,

M1 Loy, e of Cook v. Colonial O8 Corp,, 15 II. 2d §7, T,
153 N.Ed m. E4S (1930); Bergeman v. Stste RMComn‘n, 218 M4
137, 145, 146 A2d 48, 53 (1548); Winepol r. Staie Rusda Comm™, 120
Md. 227, 231, 151 A.2d 123, 726 (195%); Taylor v. Smie Roads Comm'n,
224 Md 92.‘94-—95 167 A.2d 127, 128 (i961); Sear v. Kenoshs Cnul.u.
Il Wis. :Mn. 109, 125 N.W.2d 375, 381 (196)),



in the vicinity may be admissible 2pon (wo separate theories

and for two distinet purposes. First, such evidence may he
admissible as substantive proof of the value of the con-
demned property, or secondly it may he admissible a0t as
direct evidence of the value of the property under con-
sideration, but in support of, and as background for, the
opinion testified to by an zzpori as to the value of the
property taken.” ¥ Seldom, however, was that distinction
made in the sample cases, nor, for that matler, was it
deemed important by many. For example, the appetlate
court in a Maryland cese did not consider it vital to the
guestion of admissibility that the available records *. |, |
do not make ir clear as to whether this sale was being
offered as primary evidence of the value of the property
taken, ot to support the witness’ testify as to such value,
or both, . [T

Under the majority view, elso known as the “Massachu-
setts rule,” the price paid at the volumary sales of isnd
similar to that taken at or about the time of the taking is
admissible on direct examination as independent evidence
of the market vaiue of the parce! taken,® Ia most of the
sample cases where other prices were offered on direct
examination for what appeared to be substantive proof of
the valuz of the condemned property, the courts either
held in accordunce with the gemeral rule % or embraced
it by imdicating through dicta that the evidence would have
been admitted had the sale met the factors qualifying it as
a comparable.®® Pennsylvania, under the guidance of a
recently enacted statoiory provision, follows the majority
view.™ Once it has been oonceded that sales are admis.
sible under that view, the evidence B admissible for all
parposes and at all stages of the trial 20

Courts in a few states where the sample cases arose were
a short time age adhering to the minority view and exclud-
#4 United Saten v, Johnson, 285 E.2¢ ¥, &0 (%n Cir, 1960). Ses alw
United States v, Cortain Inierests in Preserty, 186 F, Supp. 167, t168-
(N.D. Cal. 1960}, Bear v. Kenosha County, 22 Wis. 2¢ 92, 99100, 125
MN.W.2d 375, 320-81 (3963); Hurkman v. State, 24 Wis. 10 634, 640-43,
130 N.W.2d 244, 247-48 (1964)7 5 NicHoLs, supra nofe 199, § 21.3(2).

¥ Hance v. State Rosds Comm'n, 221 Md. 64, 173, 136 A20 644,
649 (1959).

4% MICHOLE, suprp note 199, § 2030011 1 OxGal, repra noke 294, 3 137,

= County of Cook v, Colanis] O Corp, 15 L 24 £7, 13-74, 153
N.E.2d Bés, B (1938): Simte v. Lincoln Memory Gardens, Inc., 262
Ind. 206, 213, 218, 219-20, 177 M E.2d &35, 655, &50-61 (196}); Rediield
v, Jowa State Hwy Comm'n, 251 Towa 312, 338-42, 99 IN.W.2d 413, 416
19 (1959); Marmsen v Fowa Siate Highway Comm'n, 251 lows 1330, 13%6—
57, 105 NW. I 480, 68384 (1950); Lustine v. State Ropds Commn,
217 Md. 374, 280-81, 142 A.24 S66, 569 (1958} im re Applicarion of the
City of Lincoln, 16F Meb. 680, 685-86, 76 N.W.Id 470, 43 {19%6).

» State v, Boyd, 271 Aiu, 534, SE6-K7, 126 So. 2d 23%. 207-18 (196Q);
Popwell v. Shalby County, 272 Als. 24729193, 130 So. 2d 17, 194-75
(1%54); Swete v, McDonald, BE Ariz, 1. 8. ID-11, 352 P24 343, 547-50
{1960}. City of Tamps v. Tinas Co. 107 Fo. 2d 216, 227 {Fla. App.
19533, Aycock v. Fulton County, 83 Ga. App. 541, 543, 98 5.E.2q 133,
13435 (1957);, Fullon County v, Cox. %9 Ga. App. 741, T44-d46, 10%
S.E2d B48, ES1-57 (1939}: Redficld v. Jowa Siate Highway Comm'n,
252 fowa 1288, 125M-£5, 110 N.W.d 197, #0031 (19611 Winepnl v.
Siate Roads Coetor'n, 230 Md. 237, 231, 151 Aldd 723, 724-16 (1959):
Cougregation of the Mision of 8. Vincent de Pawi v. Commonweahh,
336 Maez. 157, 33860, 145 N.EZd 6RF, 682-83 {1937); Brush Hil! De-
welopment, Inc. v. TCommanwealih, 138 Masa. 159, 36667, 155 N.E & (70,
175 (1959); Barbes v. Stare Hignway Comm'n, 250 N.C. 378, %4, 109
S.E2d 219, 231 (1999); May, State Highway Comm’r v, Dewey, 201 Va.
621, €34, 112 5.E.2d 438, 848 {1960

* Py, STRT. Awn, tit. 36 08 TSI {Supp. 1967), in itk Ap-
pendix of this report. See Berieiey v, City of Teannete, 373 Po. 376, 96
Ald 118 {19533, which held that evidence of sales Of similar property
i not admissible on divect examination and is nof evidence of market
value; hwever, such evidence is admissible on cross-examination for the
purpose of testing hia good Ialih and credibliiy, i the witness retied on

the salc for bis evidence.
) Onoee § 117,
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ing sales prices 01 comparable property offered on dircet
examination as independent evidence to prove the valae of
the parcel being taken ™ On the other haod, nothing in
these cases prohibited similar sales prives from constitoting
the source of witnesses’ knowledpe a5 o the valuz of the

- property in question.** However, under California’s strict

pre-1937 rule such witnesses could not, even to show the
reasons for their expert opinions, testify on dircet examina-
tion regarding the details snd prices of the particular sales
and transactions on which they hased their testimony.*t!
The hasic reason given by the courts for excluding evidence
of the price paid for similar property from being offered on
the examination is, in chief, that such wstimony would per-
mil an excursion into collateral malters that would resuit
in a confusion of issues aid loss of time. ™ Some of the
collateral issues that these courts scek to shut of are, ac-
cording to Orgel: > . . {1) the issue of similarity be-
tween the land involved i the sale sought 10 be adduced
and the tand in controversy; {2} the question whether the
sale was sufficiently near to the date of valuation; and
{3) whethes the sale conforms to the sobstantive require-
ments of the moarket value standard, whether for example,
it is a forced sale, or & “wash™ gale or a family trans-
action.” ** The exclusion *. . . is based on a doctrine
of auxiliary probative policy rather than on the belief that
evidence of sales is irrelevant in determiniog market
value.” *1'* Qr, to put it anather way, the minority view
is a rule of administrative expediency based on 2 technical
notion of what constilutes proper trial procedure >

The minority view has never taken the position of com-
pletely excluding evidence of sales of simitar property from
the triai."™ In the states where sample cases arose, courts
holding simitar szles prices to be inadmissible on direct
examination {ecither as independent evidence of value or in
support of expart opinions) usually have indicated that the

Bk G City of Lod Angeley v Cole, 28 Call 2d 309, 170 F.2d 928 (1946);
Hrimisnn . Cily of Los Angeles, 30 Cil. 2d T, 183 Pad 597 (19%7);
Poople ». La Macchia, 41 Cal. 7d T34, 284 P24 1% {1933); Lebmon v
Towa Siate Highway Comm’n 251 Towa 77, 9% N.W.2d 404 £1559); Rusharnt
v. Dep't of Roads & [rmigation, 147 Neb, 3. 5 NW.2d 834 (1941);
Swanson v, B4, of Equalization of Filmore County, 141 Neb, 506, §
BLW.2d 777 (19421). See whio 5 NWHOLS, spra note 199, § 21.3(1):
1 OmGer, supra nole 354, 5§ 137, T41.

B2 ity of Los Angeley v. Cole, 28 Cal. 2d 509, 518, 170 P24 928,
933 {1946): People v. La Macchia, 4t Cal. 2d 733, 748, 24 P23 15, 12
(1953}; Lehmen v, lowa Stauf Highway Comm'n, 251 fowe T7, 86, 99
N.W.2d 404, 409 (1959},

Nt People v. La Macchia, 41 Cal. 2¢ 734, 44-4K, 2¢4 P.2d 15, -2
{1952} (diceum).

WAy of Log Angebs v, Cole, 24 Cab, 20 505, 312, 70 PG 928, 936
198 tdissents. See People v La Macchua, 41 Cel. Id T35, 74647, 264
P2 5T, 20 (1953); 3 OesEr, suprag note 2904, §137.

| OBRGEL, swepra oote 294, § 137 See City of Los Angeles v, Cole,
28 Cab. 24 309, 513, 170 F2d -9, 936 [1546) (dissent). Simiiarly,
Nivholy states:

it is arguesd in opdosion to soch evidence that of mireduces a
mopttiede of coilatesal issues, Ax oo [we picces af land are cver
exactly alike, the jury, instesd of devoting its atention to the
land in controversy, must compare it with the land price of which
is in evidence. Bt mosl decide whether the lands were really
simitar, whether to believe the destimony offered in regard to its
price, wheiher lnc price was affecrdd by Wie necessilies of the
pariies, sud whether values have changed in the neighborhood
slace the sabe was made, There §s & danger of diverting the minds
af tie jury frosm e real issue hy thelr consideration of these
collaleral points, of the wasie of unfecessary ume by the o
duction of them in court, and a poscibility of the jury being migled
by testimony of the sale of land 1bhe nesemblance of which to the
land jn fsswe is more specious than real |5 MWiCrolS, supra note
99, 4 L3

Y (RGEL, supra note 194, § 137

1 ’d'.

a8} (RGEL, aupre nobe 394, §% 127 141; 5 NKHOLS, swpre nole 399,
§ 213023
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prices paid for comparable properties are admissible or the
cross-cxamination of an cxpert witness who has testiflied
on dircct examination as to value of the parcel in question
—for the sole purpose of lesting his knowledge of the
market value of the land in the vicinity and the weight o
be sccorded his gpinion as to such value.®” Such evidence
must, however, be strictly confined 1o the purpose it is

adimitted For and cannoi be used as affirmative evidence of |

value."’® For example, in an fowa case, even though it was
conceded that the testimony was elicited to test the wit-
ness’ knowledge and their compelence to testify as ex-
perts, the introduction on cross-examination of the sales
prices of other properties in the vicinity was held in-
admissible because the jury was not informed as to the
limited purpose for which the evidence was received and
might be coosidered.”'? A

Positions regarding the admissibility of comparable sales
on the examination in chief were changed in California **
and Towa **' during the period of this study; Nebraska 32
did so in 1943. California’s Supreme Court in County of
Los Angeles v. Faus *** overruled all previous cases that
followed the minority view and said that henceforth. in
condemnation proceedings, evidence of the prices paid for
similar property in the vicinity, including the price paid
by the condemnor, are to be admissible on both direct
examination snd cross-examination of a witness presenting
testimony on the issue of the value of the condemnee’s
property. ¥4 FThe purpose for admission of szles prices on
direct examipation pursuant to the Faus case was confus-
ing, but legislation has since clarified it. Under California
law 1he value of property may be shown only by the

opinions of certain witnesses®*** An additional statute.

provides specifically that such evidence is not admitted on
direct examination as substantive proof of market value,
bt only in support of the witness’ opinion of that value.?*

On the other hand, when [owa ®*T and Nebraska 348
sbandoned their old rule, they adopted the majority view.
An Towa 1rial court was heid to have commitied prejudicial
error in excluding evidence, in the form of centified copies
of deeds and a contrace,™* of the sales prices of comparable

o7 City of Los Angeles v. Cole, 28 Cal. 24 509, 518, 170 Pd 928, 911
{1946}, Peoplk v. La Macchia, 41 Cal. 20 738, 148, 254 P2 15, 22
(1953); Watkins v. Wabath Railrosd Co., 137 lows #41, 113 N.W. 924
{1907); Maxwell v. Jowa State Highway Comm's, 211 lows 139, 163, 171
H.W. B8, H8E (1937); Lehman v. Jowa State Highwsy Comma, 151
Towa 77, B5-B5, 99 M.W.2d 404, 40809 (1959}; Rushart v. Dep't of
Roads and Irrigation, 142 Neb. 301, 306-07, 3 NW.Id 884, 886 (1942);
Swinson v. Bd. of Egualization of Filwore County, 142 Neb. 306, 515-
:6.56 NOW.2Q TFT, 1B (1942). See S Nrpows § 213(2); Owcar §§ 141,

5.

S NwnoLs § 21.3{2); Lebman v. lows State Highway Comm’n, 151
lowa 77, 8585, 99 N.W . 2d 404, 40810 (1959). ,

i fehman v, lows State Highway Comm's, 251 lows T7, 85-k8, 99
N.W.2d 408--10 {1959).

M Covaty of Los Angeles v. Faun, 48 Cal. 2d 672, 352 P.2d €8) (1957).

;" Redfield v, Jowa State Highway Comm™n, 251 jows 332, 99 NW.2a
413 (1959),

% § angdon v, Loup River Poblic Power Dist., 142 Neb. 839, 8 N.W.2d
00 (1943), Kee In re Application of the City of Lincoln, 161 Nieb, 630,
T4 N.W.2d 470 .(1956).

=48 Cal. Id 672, 312 P.24 680 {1957},

s Jg gt 676-80, 312 P.2d al 682-8%.

M Cat. EvipEnce Copm § 813 (Went 1966), in the Appendix of this
Teport,

Oy Evmence Cobe § BIS (Wem 1968), in the Appendix of this
TepotL.

3t Redfield v. Iowa State Highway Commission, 251 Towa 332, 9%
NW.2d 413 (1959).

& Langden w. Loop River Public Power District, 142 Neb, 813, 8
NW.1d 201 (1943},

properties; this evidence was offered on cross-examination
of one of the condemnor's expert valuation witnesses for
the purpose of testing his knowledge and credibitizy.®"0
The same case held that evidence of sales of comparable
properties is admissible as substantive proof of the value
of property under condemnation where it is shown that the

-conditions are similar.®! In a recent Nebraska case, whete

the sole admissibility issue regarding sales prices involved
the particular rule 10 be followed, the iial court's
adherence to the minority view was held 1o be erroneous?**
because of ifs refusal to permit the condemnor to lay a
foundation for the admission of evidence of sales of
simifar property in the locality and to admit such evidence
on direct examination where a proper foundation had been
taid. Affirming the majority rule it had adopted in Langdon
v. Loup River Public Power District,** the supreme court
said that evidence of particolar sales of other land is
admissible on direct examination as independent proof on
the question of value where a proper and sufficient founda-
tion has been laid to make such testimony indicative of
value>™ A proper foundation must indicate that the
prices paid represented the market or going value of the
property sold, that the sales were made ai or about the
time of the taking by the condemnor, and that the land sold
was substantially similar in location and quality to the
subject property.®®®

DEGREE OF SIMILARITY

Cerlain requizements have to be observed before com-
parabic sales are admirted in evidence. One such prereg-
uisite to admission is that it must be demonstrated to the
satisfaction of the court that the properties involved in those
sales are sufficienily similar to the property in litigation to
be of use in reflecting the market value of the latter.®** The

T ow Relgtive to the admimibility of the certified copies of the deeds sad

& comtract, fowa stututes maks inmruments in wriling concerning Tesl

evidence, and make an authenticated copy of duly rocorded instrumesis
me}mmummmzmmwmmam
party wishing Lo preseal it. [owa Cooe §§ £22.36 .17 {1968),

w Radfield v. lowa State Coman'n, 251 Tows 332, 334, 327,
99 N.W.2d 413, 41516 (1958), "It hay been the rule io this sale Lhat
wlmo{mmuto:hukm other similar propestiaa in
the vicinity may be reccived on croms-examinktion o test the knowlodps
and competency of such experts, the weight and value of (heir opinions.”
However, according 1o the supreme court, tbe trial judge should instruc
the jury that evidemce of the prices pald for other properties in the
vicinity offerad to the knowlkdge and competency of witnesses 23 Lo
valuation sxpers uld not be considered as substantive proof of the
value of the property in litigation. 151 Towa at 337, 99 N.W.24 at 416,

pd st 33, MT-I8, M0-4, 99 NW.Id m 415, £17-4%. The land.
ownet contended he trial cowrt erred in excluding testimony of his
witnegs on direct examination regarding the price paid In a2 sale he
used ip formimg his opinicn of the wvalue of the subject propenty.

&Iy pe Application of the City of Lincoln, 161 Neb. 500, £86, 74
NW.20 470, 473 (1956). The ixia! court felt thal similer sales could be
offered on crosw-cxamination, bof must be excluded on direct examina-
Lion, 181 Neb. at 68, 4 M.W.Id at 4T},

580 342 Neb. 059, B55-67, B N.W.d 201, 205-06 (1943).

4 I re Application of the City of Lincoln, 361 Neb, &80, 68586, 74
N.W.24 470, 473 {1956).

g wr GBS, ™ NW.2d at 473

o See, g, State v. Boyd, 271 Ala. 584, 585-87, 125 So. 23 218,
I127-28 {1960); Popwell v. Shelby County, 272 Ala. 287, 293, 130 So,
28 1N, 174-7% (1960); Ayceck v. Fulion County, 95 Ga. App. 341, 543,
98 S.E2d 133, i34 (1937); County of Cook v. Colomial Ml Corp., 13
. 24 &7, 74, 153 N.E2d B4, B4E (1958); Redfield v. lowa Stale
Highway Comm'n, 251 fowa 32, 34042, 99 N.W.2d 413, 417-19
(1959); State Roads Comm'n v. Wood, 207 Md M9, 373, (14 AZd 636,
63B {19551 State Roads Comm'n v. Smith, 224 Md. 537, 549, 160 A M
705, Tit (1961); Congregatlon of Ihe Migsion of St. Vincent de Panl v.
Comenonwealth, 336 Mass. 157, 35580, 145 N.E.2d 681, 85:-33 (1937
Berry v. State, 103 N.H. 141, 145, 167 A2d 437, 440 (1961). Sco alwo
§ NicHous, supra pote 199, § 21.31.



party offering cvidence of purchase prices of other tracts of
land in the area has the burden of proving similazrity be-
tween the parcel in question and the others.?'” Because no
two parcels can be exactly alike, property simitarly sitvated
need oot conform in every detail to the land subject to
condemnation.* The generally accepted view relating
to similarity was stated by the iilinois court when it said
that “similar” does not mean “identical” bot means having
a resemblance, and propertics may be simiiar even though
each possesses various points of difference®™ Thus, 2
genzral or arbitrary rule cannot be laid down regerding
the degree of similarity that must exist to make such
evidence admissible; it varies with the circomstances of
each particular case.® Most courts take the position that
comparability {that is, whether the propersies are suffi-
ciently similar to have some bearing on the value under
consideration and to be of any aid o the jury) rests
largely within the sound discretion of the trial court, snd
the discretion exercised by that court will not be disturbed
unless abused,* Dissimilarities, particularly in those cases
where comparable sales prices are offered in support of
expert opinion, have been held 10 affect the weight of
testimony rather than its competency.34*

Even though the appellate courts appeared 1o mke a
liberal attitude on the admissibility of evidence of sales of
other properties, problems relating to the degree of simi-
larity between the alleged comparable and the subiject
parcel were raised frequently in the sample cases. ™ In an
Iflinois case evidence of the sales prices of two peighboring

W Sisle v, Boyd, 271 Ala. 584, 387, 126 So. 24 218, T8 {1960).
w the condedmor's contention, the (rial court in i case hnd
ot erzed in excluding evidence of the males price of certaln oibher tracis
of land in the area, because, according o the supreme cpurt, the oom-
demnor had failed to meet its bupden of proving similanity of the parcels,
M Forest Preserve Dist. v. Lehmann Esate, Tac, 388 1., 416, 410,
39 N.E2d 538, 544 (1944); Lustive v. Stsie Roads Comm's, 217 Md
17‘ 281, 142 A.2d 566, 369 (1958); 5 Nichols, rupra note 199, § 21,31,
B Borest Preserve Dislﬂd'hhmannmm.minﬂﬁm
38 NLE2d 338, 344 (1944); City of Chicago v. Vaccarro, 404 1IN0, 387,
601, 97 NLE2¢ 766, 773 (1951); Coumiy of Cook v. Colonial Ol Corp.,
IS 1. 2d 67, 74, 153 NE.24 B44, 344 (1958). Ses alzo Redfeld v
TIows State Highway Comm'n, 251 Iows 332, M1, % NW22 43, 418
(1959): 5§ Micwors, suprs node 199, § 21.391,

s City of Chicage v, Waocatvo, 408 IIL 537, 60001, 97 N.E2d 766,
T3 (1951); Berry v. State, 103 NLH. 141, 145, 167 A23 437, 44 {1961);
3 NicHows, supra noe 19%, § 2101,

1 Popwel]l v, Shelby County, 272 Ala, 287, 293, 103 Sa. 24 )70, 178
(1960} Aycock v, Fulion County, %5 Gz. App. 541, 343, 98 5.E2d 133,
13 (1957); Foresi Prescyve Dist, v. Leamann Eswate, fnc., 388 11, 418,
43819, 58 N.E.2d 538, S48 (19%4d); City of Chicago v. Waccarro, 408
L 587, 501, 97 N.E.2d 766, 713 (1931); County of Cook v. Colontal Gil
Corp. 15 Nl 24 &7, 74, 153 N.E1d B&d, B48 [1938); Redficld v. lowa
Smte Highwsy Comm‘e, 251 Towa 332, 342, 99 MNOW.2d 413, 419 (1959);
State Roads Comin'n v. Wood, 207 Md. 369, 37374, 114 A2 636, 633
(1955}, Lustine v. Stare Roxds Comm'n, 217 Md. 274, 280, 142 A 2d 566,
569 (1958); Bergevann v. State Roadu Comm'n, 218 Md. 137, |45, 146
Add 48, 53 (1948); Winepol v. State Roads Comm'n, 220 Md. 227,
1, 151 A2d 723, 726 {19393 Siae Roads Comm'n v. Smith, 124 M4
537, 548, 168 A.24 705, L1 (191); Congregation of the Migsion of 5.
Vincent ge Paul v. Commoawealth. 336 Mass. 157, 159, 145 N.E2d, 641,
B8Z (1957); Berry v. State, 303 M.H. 141, 143, 167 A 2d 437, 440 U%l}
5 NicHOoLE, fupra naie |99, § 21,31

W County of Cook v. Colonial Ot Corp.. 15 HE 24 67, 153 N.E.2d 844
{1938); Bergeman v. Stae Roads Comm'n, 21 Md. 137, 146 A24 48
{19487; Winepol v. Siune Roads Comm'n, 23 Md. 2217 131 A2d 723
{193%); Taylor v. Stalz Roads Comevn, 224 Md. 92, 167 A2d 1217
{1961); Bear v. Kenogha Couaty, 22 Wis. Id 92, 125 N.W.2d 375 (1963).

&l See, ep., Staie v, Boyd, 271 Ala. SR4, 126 So. 24 225 {1960);
Shelby County, 272 Ala. 287, 130 So0. 2d 170 (1%60); Aycock v, Fullon
County, 55 Ge. App. 541, 58 S.E2d 133 {195T); Coumty of Gook v
Colonisl Oil Corp., 15 (11, 2d 67, 153 N.E.2d 844 (1958): Harmsen v. lowa
Scare Highway Cowum'n, 251 Towa 13350, 105 NW.2d 660 (1960); State
Roads Comm'n v. Wand, 207 Md. 369, 114 A.2d 636 (1985); Lustine v,
Siste Romds Comim'n. 317 Md. I, 162 A2d $66 (1958); Bergeman v.
Stae Roads Comm'n, 218 Md. 131, 146 A2d 48 (1948); Winepal v.
St Romds Comm'n, I20 Md 227, 151 A2d 723 (195%); State Roada
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parcels was held 1e be competent because the supreme
court found that ample testimony stressing similarities
had been introduced 1o provide a reasonable basis for
comparison between the propgerties sofd and that being
condemned.¥* Dissimilarities betwecn the propenties, which
were disclosed to the jury duting the cross-examination
of the witnesses and the jurors’ actnal inspection of the
property, affected the weight and value of the testimony
and pot its competency, sccording to the court, #® By con-
trast the two properties ie zn Alabama case were not found
to be sufficiently similar to permit introduction of the selling
price of the alieged comparable as evidence of the con-
demned property’s value.™* Both properties had been used
for gambling purposes and were located about the same
disiance from Birmingham; however, they were on different
highways and the allegedly comparable parcel was divided
info lots and was much larger in size, more valuably
improved, and better swmted for farming purposes than
the subject property.®? The trial judge in a Georgia case
was held to have abused his discretion in admitting evi-
dence of sales of other houses in the area when those houses
were pot in fact simifar to the small homes being con-
demned, which were in very poor condition. ™ A cautious
approach appears to have been taken in an Iowa case where
the witnesses, who on direct examination had introduced
evidence with regard to the amount & neighboring farm
had sold for, testified in general terms as to the similarities
and dissimilarities in the type of farming operation that
existed between the subject property and the property
claimed 1o be comparable.™+® Agreeing that the comparison
of the similarities and dissimilarities of the two farms might
bave been described more fully, the supreme court heid
that the appellant condemnor was pot prejudiced by the
receipt of such testimony relating 1o sales prices . . | par-
ticularly in view of the fact the case will go back for a
oew trial.” 350

The liberal approach referred 1o previcusly is particularly
applicable to Maryland, where the court of appeals stated
in Lustine v. State Roads Commission.* and substantially
repeated in others,? that: “We are aware that there is
considerable latitude in the exercise of discretion by the
lower court in determining comparable sales. . .. H
should be borne in mind, however, 1hat real estate parcels
have a degree of uniguencss which make comparability,

l.omma 224 Md 92, 167 A2d kX0 {1961); Stawe Roads Comm™ v,
Smith, 224 Md, 537, 168 AJd 705 {1961); Cangregaton of the Mission
of St. Vimcent de Paul v. Commonwealth, 316 Mass. 3357, 145 N.Eld
GBI (1957); Brush Hill Dey, Inc., v. Comimonweaith, 338 Mass, 159,
155 M.E2d ¥70 {193%); Bepry v. Siatz, 163 NH. 141, 167 A 23 437
{1%61); Smuda ». Mitwaukes County, 3 Wis. 24 473, B9 MN.W.2d 146
(19383

#* County of Cook v, Colonial Oit Corp., 15 L. 2d &7, 73-74, 152
N.E2d 844, 848 (195B).

s fd ar 74, 153 NE.2d o Bid3,

# Popwell v. Shefby Couwnty, 72 Ak 287, 19293, 130 So. 2 17,
17475 (1960). The trial court was held 0 have erred in overruling the
landowner's ohiections o certain evidence relating to comparsble safes.

W ), at 293, 130 S, 2d at 175,

b Aycock v. Fultom Coumty, 95 Ga. App. 541, 543, 98 SE2d 133,
134-3% (1957).

2% Harmsesy v. Jowa State Highway Comm’n, 25} Iowa 1351, 1335657,
1095 M.W.2d 660, £83-64 {1960).

w0 1d, ar F¥ST, 1035 NLOW . 2d at 6bd.

P Md, 274, 142 A2 366 {1955},

% Bergemon v, Siate Roads Comm'n, HB Md. 137, 146 A2d 43
(1943); Winepol v. State Roads Comm'a, 220 Md. 217, 151 A2d 121
{1959); Taylor v. State Romds Comm'n, 224 Md 92, 167 A2d 127
{1951).



26

one with the other, in a strict sense, practically impossible.
We think it the better policy, where there are any reason-
able elements of comparahility, to admir testimony as to
the sales, and leave the weight of comparison for the con-
sideration of the jury, along with such distinguishing fea-
wres as may be brought aut on crass-examinaton oOr
otherwise,” 74

A few examples foliow of how Maryland’s very liberal
attitude has been interpreted by their courts in light of the
fact situations expressed in the cases:

The Lustine case involved the taking of a 10.30-acre
tract of land from a 33 36-acre parcel that did aot have
frentage on a public road and thal the owner had leased
under an arrangemenl whereby the lessee was 10 remove
sand and gravel deposits and then grade the property so
that it would be suitable for subdivision purposes.®* An
unsuccessful attempt was made at the lower court level by
one of the landowner's cxpert witnesses 10 -¢stablish as
comparable properties: one 42-acre parcel located about
one-half mile from the subject property and formerly used
as a gravel pit bt developed for subdivision purposes after
the material's removal and before it was sold; and an
adjacent 17-acre tract of “raw land” served by a dead-end
road and also developed as a subdivision prior 1o its sale.
The court of appeals on review concluded that the trial
court’s exclusion of testmony regarding the sales prices of
those properties on the ground that they were not com-
parable was, as contended by the landowner, unduly
restrictive and 5o in error. %"

Prior to the Lisrine case, the Maryland court had con-
sidered whether platted land could be considered com-
parable 1o unplatted land that concededly was suitabie for
platting.>*¢ The condemnor in the Wood case coptended
that the trial court erred in permitting the landowoer's
witnesses to introduce evidence of the sales prices of two
subdivision lots from nearby tracts of land at a fime when
the subject property had pot yet been platted. As grounds
for its clazm of error, the condemnor asserted that authori-
ties have generalty heid that sales of platted lots cannot be
used as evidence to determine the value of unplatied lots,
even though both parcels are located in the same vicinity 357
The court of appeals believed 1his assertion was stating the
rule too narrowly. It is universally recognized, said the
court, that comparisons with sales of similar lands may be
made, and that the adaptability of condemned lsnd to
development purposes may be considered, Continuing,
the court said that the vice in comparing subdivided fand
lies in the fact that the compariscn is betwoen wholesale
and refaii price, for the price of platted fots includes the
expense of subdividing and promotional and sales costs of
moving the individual lots.*** The court indicated that this

5656, 569 (1958), Ser slsc Taylor v. State Rowds Comm’n, 224 M4, 1,
M-95, 167 A2d 127, 12 (1961).

e Lusting v. Srate Roads Comm'n, 217 Md. 274, 117, 142 A2d 366,
547 (1938).

™IS 2l 180, 142 A24 w309, .

= Staie Koads Comnn'n v. Wood, 207 Md. 369, 154 A 2d 636 (1953},

™I at 37T 114 A2d al 838, The condemmor did concede that in

ining the faic market value of the land, consideration may be

given o any vulity the land 1s adapted to and is immediately available
for, that evidence of sales of gomparable nd B admissible in con-
demnation wctions, amd that a wide discretion rests in the trial cowrl
ETY -l.olzhat s properly comparable.

vice can be eliminated by laying a proper basis for com-
parison between the lot sales introduced by the wimesses
and the acreage condemned, and, even if that hkad nor been
done here, the admission of such cvidence in this case was
nol considered to be an error because of other considera-
tions preciuding the condeminor from complaining.***

A Maryland case decided after Lustine involved the
issue of whether a parcel of Iand in a residential zone at
the time of the sale, but rezoned commercial almost im-
mediately afterwards, could be considered sufficiently com-
parable ‘1o the subject property, which was located in a
commercial zone, to enable the condemnors witness 1o
base his estimate of the condemned land’s value on such
a sale *° The court of appeals concluded that an error
had noi been committed because the rezoning occurred
50 s00on after the sale that the parties 1o it must have taken
the immediate prospect of rezoning into consideration o
fixing the sale price. Conceding that it is generally troe that
property in & residential zone is less valueble than in a4 com-
mercial zone, which coutd make them not truly comparable,
the court, to bolster its decision, stated that there was prece-
dent in Maryland for holding in some situations that the
probability of rezoning within a reasonable time may be
taken into account.*® Even though all concerned with the
condemnation proceedings were unaware of the type of
zoning spplicable to three recently sold neighboring lots,
in a later case such lots were similarly held to be compara-
ble with the unzoned condemned parcel of iand 2 On the
other hand, the court of appeals held the irial court in the
Winepol case had not, as claimed by the landowner, abused
its discretion in determining that an alleged comparable
parcel of land was pot sufficiently similer to the property
faken by condemnation 10 admit testimony regarding its
sale price.# These properties were not comparable be-
cause the parcel alleged to be similar was in & shopping
district of a much higher grade than where the landowner's
store was located, and because the other parcel’s frontages
on two commercial streets gave it ap extraordinary and
almost umique vafuze. With these facts, said the court, and
even under the liberal appreach of the earlier cases as to
the general desirability of admitting evidence of nearby
sales, to leave Hs weight to the trier of faet would not
compel a finding that the trial court abused its discretion
in refusing to admit the evidence of the earlier sale 3¢

As in Maryland, Massachusetts courts follow the rule
that much is feft to the trial judge's discretion as 1o whether

- Is s 374, L14 A2d st 638, Here tho condethnor bad opened the
dooy 10 the inquiry B to the basks of & distinclion between interior nnd
exterior land. There was aiso oo effort made W have the jury fix the
valuc of the land condemncd it terma of it retall value an lots, but
ruther caly Lo arrive at a proper vatuation per acre. The witnenes had
already 1otifbed sy 1o the safes of undeveloped land apdd B0 ao harn
could ba doot by their statements that subdivided lota sokd at the same
figure,

= Bergeman v. Siate Roads Comun'n, 218 Md. 137, 143-45, 146 A 2d
A8, S1-53 (1948). . ’ .

"l oat 145, 146 A2d a1 33 Al assisting the court of appeals in
reaching ity decision was (he rulc tha the trial court has wide discretion
in delermining what stles are reasonably comparable dnd the weight of
the comparison ia for the jury's consideration.

= Taylor v. Stale Roads Comm'n, 22¢ Md. 92, 95-97, 167 A2da 127,
128-29 (1961).

# YWinepol v. State Roads Comm'n, 220 Md. 227, 231, 151 A2d 723,
T25-26 (1959},

- I,



the similarity between neighboring land and the subject
property is sufficient to render competent the testimony
regarding the sales prices. However, that discretion of the
trial judge is not unlimited, and when shown to be errone-
ous it will be reversed.”®* In one Massachusetts case the
properties alleged 1o be comparable were focated in a
residential zone, while part of the condemnee’s property
was located in a° business zone.™ The supreme judicial
court conciuded that the irial judge had acied within its
discretion in excluding evidence of the sales of properties
alleged 1o be comparable, on the grounds that the different
use zones where the properties were located preciuded
them from being sufficiently similar.®*’ However, the
appetlate court did note that if the trial judge had con-
cluded that despite this difference the dissimilarity between
the properiies was not such as to confuse or mislead the
jury and had admitted the evidence, the court also would
have hesitated to disturd the ruling.** The parcel aileged
to he comperable in the second Massachusetts case was
located aboul four miles from the subject property and,
although both properties were being developed for residen-
tial purposes, the subdivision plans for the subject property
had not been approved for the other property and that
property had a somewhat better access to public ways than
the condemnece's.®* Noting that the differences between
the two parcels did not seem very great and that substantial
similaritics appeared between them, the appellete court
said that the trial judge, in his discretion and in view of the
scarcity of this type of propeny in the area, might welt
have admitted the experts’ tesiimony with regard to the
sales price. However, in view of the distance between
the properties, his exclusion of such evidence was not
held by the supreme judicial court to be an abuse of dis-
cretion. ™

PROXIMITY (N TIME

A sale of neighboring land, no matter how similar 1o the
land taken, is not admissible unless the sate was so near in
peint of time as to furnish 2 test of present value **? The
exact limits regarding nearness or remoteness in point of
time is difficult, if not impossible, to prescribe by an
arbitrary rule but must to a large extent depend on the

= Congregaiion of the Mision of Si. Vincent de Paul v. Common-
weklth, 136 Mazs. 357, 359, 143 N.E.2d 68), 682 {14957).

6 T4 at A58-60, 145 N_E.2d ac 68[-32.

M oar 330-6D, 145 N.EId ar 682-83. Another jemwon with regard
to one of the ksbes for supporting the wial judge was thal the propesty
was purchased from an estatc that had, to sell it at that particufar cime.
Such could be considered a compulsory sale.

wid, s 159, 145 W.E.2d at 6B2. .

= Brush HiH Dev. Inc. v. Commonwealth, 338 Mass 159, 567, 133
N.E.2d 170, 175 (1939).

Lo A

Wt Sate v. Bovd, 271 Ala. S84, SB&-B7, 126 So. 20 228, 227-38 (19000,
Popwetl v. Shelby Coustty, 272 Ada. XEY, 292, 130 So. 2d 170, 3178
(1960 fcdictum); Aycock v, Futton Coonty. 95 Ga. App. 545, 545
o S.E.2d 13N, 134 (19%9) (dicium}; Fulion County v. Con. 99 Ga. App.
T3, VA4S, 09 5.E.2d 849, 851 (1959) (dictum); Redfieid v. tows Site
Highway Comm'n, 251 lowa 332 341, 99 N.W2d 4131, 418 (1959)
fdictum}: Bergentan v. State Roads Comet'n, 118 MdA. 1317, 14547, 146
Ad Ak, 3354 (ve5); Hance v, Stare Roads Comnm'n, 221 M 16d,
173-T6, 1% A 644, 640-50 (1939). Taylor v. State Keails Comw'n,
R4 MJ, T, 9495, 167 ALd 127, 128 (I9AL), Congregation of ihe
Misglon of 5t. Vincent de Fuut v. Comraoniweaslth, 336 Mass. 357, 159, 145
N.E.1d 6BY, 682 (1937 (dictum); Im re Application of City of Lincoln
J61 Neb. 580, 845, T4 N.W.2d 470, 471 (1956) (dwiern); Bames v,
Sietc Highway Comm'n. 230 N.C. 378, 394, 109 S.E2d 21%, 231 {195%)
fdlctum}; May, State Highway Coimm's v. Dewey, 2] Wa 621, £33, 132
S5 FE.2d B3, 84748 {19607 5 Mucwors § 2131 (2).

27

location and character of rthe property and the circum-
stances of the sale.’”* Therefore, as with the question of
similarity hetween the properties, the question of whether
the sale was sufficiently near to the date of valuation is
Teft to the discretion of the trial court,** The party offer.
ing proof of other sales has the burden of showing that
such sales were not so remote in time as not 10 represent
the present value of the property.’' Hasically, the courts

- tend to show the same fihcrality with regard to the time
. clement as to physical similarity,

Whether sales of comparable parcels were sufficiently
proximate in time (o the date of the condemned propertiey’
valuation was an issue expressly raised in two Maryland
cases.’™ The Maryland court of appeais refused in each
cas¢ 10 set a specific time beyond which the sale would be
considered 1oo remote for admission; proximity in lime
and its relationship to the circumstances were thercby per-
mitted to become largely a matter within the trial courts’
discretion.”™ The landowner in Bergeman v, Stare Roads
Commission " claimed that testimony as to a comparable
sale made seven years hefore the trial should have been
exciuded on the grounds that it was (oo remote in time,
Stating that even if it i assumed, without having 1o be
decided, that sales made more than five vears before the
date of trial are generally too remote to be reasonably
comparable or to have any evidentiary value, the court of
appeals concluded that the admission of such testimony in
the instant case did not constitute a prejudicial error,
because a full explanation of the circumstances of sale was
placed before the jury and, under Maryland law, it is up

-to the jury to give the proper weight 1o the evidence, =™

A short time later the Maryland court was faced squarely
with the issue of whether a five-ycar limitation should be
imposed on the admissibility of compatable sales.*™ Solely
because of the lack of proximity in time, the landowner in
this case claimed that the trial court erred in admitting the
purchase price given for comparable property when the
sale had taken place five years, one and one-half months
priot to the institution of the condemnation proceedings. ™"
Conceding that under appropriate circumstances the pur-
chase price of a sale made five years before the taking is
proper and admissible evidence insofar as proximity in
time )5 congerned, the landowner wanted the court to
impose a hard and fast ruie providing that five years, under
any and all circumstances, is the maximum time limig for

0% Fulton County v. Cox, ¥ Ga. App. 743, 74445, 10% S.E.Jd Bag. 851
11959y (diclum}; Taylor v. State Roads Comm'n, 224 Md. 92, 95, Is7
AZd 127, 128 (1961}, 5 Nicrows § 21.31¢2).

o Popwelt v. Shelby Coumy, 272 Abls. 2M7, 293, 130 So. 2d 170, 175
(30} (dictum): Aycock v. Fultons Coonty, 93 Ga. App. S41, 543. 9%
SE2d 133, 134 1957 idictum); Fulten Coamy v, Cox, 99 Ga. App.
741, TS, WE S.E2d B, ¥52 (1959) (dicwum); Taylor v. State Roads
Coinm’n, I24 Md. 92, M-9%, 167 AXd 127, 128 (I968); § NcHos
& 213102y,

w4+ Sgate v, Boyd, 171 Alz. 384, SNT, 126 So. 2d 125 (1940},

3 Bergeman v. State Roads Comm'n, 218 Mg 117, 146-47, 146 A 24
48, 53-54 (19d8); Taykor v. Swate Roads Comm'n, 224 M4 92, 9495,
T A2d 127, 123H. 186E ). X

uM fd.

TR ME, Y17, 145 AZd A8 (pYEE).

e Bergeman v State Roads Comm'n, 218 Md. 137, 14647, 46 A2
44, 5354 ()98}, One judge in a dikseniing opinion  argused  that
remuleniess in lime is a atler of adwmissibility rather than weight. 2i8
Md. at 4950, 146 A2d au 3435

w» Taylor v. 5tate Roads Comm'n, 224 Md. 9%, 167 A.2d 127 (1961},

= fd g G4, 167 A2d ar B3N
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sales 10 be admissibie.™ Holding that the trial court did
not abuse its discretion in admitting evidence relative 1o
this sale, the court of appeals refused to follow the land-
owner's suggestion relative o the five-year imitation. More
latiude shoulkd be allowed, said the court, when the move-
ment of real estate in the neighborhood has been slow and
it is impossible to_secure evidence of sales in the vicinily
really close to the time of 1aking. As this particular sale
was the only one of small-farm acreage testified to by any
of the experts, the court felt that it could reasonably be
inferred that sales of such preperty had not been numerous
in the focality.™* With this interpretation the court of
appeals approved the broad rule exprcsscd in the Ln.rtme
case. HX

A couple of cases dealt with the question whether
evidenice of sales of similar properties that 100k place after
the date of condemnation rather than before the taking is
admissible." The landowner in a Marylangd case claimed
the trial court erred in excluding evidence of a comparabie
sale made six weeks after the date of condemnation when
the exclusion of such gvidence by the trial court was based
solely on the ground that the sale was made subsequent to
the taking.*** Agreeing with the landowner's contentions,
the court of appeals held that sales taking place at a time
subsequent to the condemnation are admissible as com-

perable sales if the sales prices sought 10 be introduced in

evidence have not been influenced (ie., gither materiaily
enhanced or decreased) by the project or by improvement
cccasioning the taking of the condemned property and if
the other tests of a comparable sale have been met.?*® In
noting that this rule represents the great weight of authority,
the appeliate court stated it saw no reasons why it should
not be followed in Maryland, despite the language in an
carlier case ™" that tended to indicate that svidence of
comparable sales should be limited to those made before
the raking.™* Consequently, evidence of the comparable
sale should have been admitted here; however, the court

1 1. The basu of the lendowner's contention i his claim that the court
of appeals had previotuly indicated in dictum ita approval of a fve-vesr
limitation in Pumphrey v. State Rosds Comm'n, I7% Md. 458, 108, 2
A2d 668, 67 (193%), and Bergeman v. Stare Roads Comm'™, 218 Md.
137, 19647, 146 A 2d 48, 5233 {1948}

o id, at 95, 167 A.2d at 128

¥ Lusitne v. State Roads Comm'n, 137 Md. 274, 280-81, 142 A.Zcd 566,
569 {1938).

™ Hagce v. State Roads Comm'n, 22E Md. 184, 156 A2E 644 (19%9);
May. Stare Highway Comm's v, Dewey, 201 Va. 621, 1i2 SF.2d 2336
{1960}

a8 Hance v. Siae Roads Comm'n, 211 Md. 164, 173, 156 A.2d &4,
649 (1959}, J& was not ckar whether the comparshie sale wax offered
as primary evidence of value of the progery taken or to support the
withess' opinion a3 to suck ralue or both, No evidence was offered
by the landowner to show that the sake was 2 volontiry onfie, thal the
property was comparable o that taken, that it way in the same locelity,
or that the pmpetly involved in the 3ale had neither benefitted, nor been
domaged by, the project occasioning the taking. However, because the
only reasom for rejecting the cvidence wag that the sale had been
made after the taking, the court of appeals axid that it could sssume
the lndowner's witness could properly offer evidence relative 10 the
other prerequiskes for admisstble comparabie seles. 221 Md. ot 17374,
136 A2d a1 649,

a4 74, &1 175-T6, 156 A.2d at 83D,

s Mayor & Clty Countil of Balimore v. Smith & Su:hwarlz Brick Co.,
80 Md. 4358, 37 A, 413 (1895).

s Hance v. Siate Roads Cemen'n, I21 Md, 164, 175, 156 A2 644,
50 (19397, See | OaceL § 139, which stales:. “Generally ing, the
couris make no distinction between sales occurring prior o 1aking
and gales congumimpied after the dale when tide has vested in the con-
demper, They usually admit’ the latter ype of evidence, manctimes
qualifying (heir rulmg by staling thal the gale adduced mum ool be too
remolt in time or that there must be no drastic change in market con-
ditions.”

was unable to see how the exclusion of this one sale was
prejudicial to the landowper. 2
Contrast this with the sesult reached in a Virginia case. "

Virginin has a rule providing that comparable sales are -

admissible in cvidence only when such sales ar. made
under comparable conditions in peint of time and circum-
stances.”™ Contending they were not comparable sales, the
condemnor in May, State Highway Commissioner v.
Dewey "2 claimed the trial court had erred in permitting
tht landowner te infroduce evidence regarding sales of
commercial properties taking.place in the vicinity two years
after the highway improvement project had been completed
and after traffic had materially increased on the improved
highway.?#1  Apgreeing with the condemnor that the sales
were not made under conditions that were comparable in
iime and circumstances, the supreme court held the ad-
mission of such evidence constituted a prejudicial ecror.®
Sales after the taking and afler the project had been com-
pleted and conditions had materially changed did not, ac-
cording to the court, reflect a fair market value of the
property when taken.”®* Yet, said the court, the erroneous
admission of such evidence in this case probably gave the
jurors the imopression that the subsequent sales were com-
parable in value to that of the owner's land at the time of
the taking. "™

" TRANSACTIONS WITH CONDEMMNORS

Another prerequisite to the admissibility of comparable
sales in evidence, and the ooe thar appears to provoke the
greatest amount of disagreement amoag the various juris-
dictions, requires that the nature of those similar sales be
sufficiently voluatary to be indicative of the condemned
propenty's present market value.®®? Questions of whether
sales are sufficiently voluntary to be admitted as compara-
bles usually arise when one of the parties seeks to introduce
evidence of the prices paid for neighboring land by persons
with the power of condemnation.” Transactions with coa-
demning authorities have been said to closely resemble

e id, st |76, 156 A2d ac 650,

o May, Stete Mighway Comm'r v. Deowey, xn Vs 621, 111 S.E.2&
838 {1960).

W fd at £33, 112 S.E2d at 34740 {dictum). See alio Seaboand Air
Line Ry. v. Chambin, 108 Va. 42, 60 SE. 717 (1908); Virginia and
Eks. Power Co. v. Pickert, 197 Va, 269, 83 S E2 76 (1955).

=201 Va. 621, 112 SE 338 {1960).

3 May, Siate Highway Comm'r v. Dewey, 201 Va. €21, 23, 633, 112
S.E.2d B8, 847 {198},

mld g 63334, 117 SE2d s 848

Mg o 633, 112 S.E24 a1 B4S,

= 14 at 633-34, 112 S E.2d et 848,

=Y Sep, o.5., State v. Boyd, 171 Ala, SB4, 38687, 116 So. 2d 225, X27-18
{1960} ; Popwell v. Sheiby County, 272 Als. 267, 292, 130 So. Id 170, 174
(19607 (dictum): Siate v. McDonald, 88 Ariz. 1, & 352 P2d 343, M7-48
(1960); Arkapsss State Highway Commr'n v. Keonedy, 1M Ark, B,
91-92, 150 S.W.2d 526, 528 {1961); People ex ral. Dep't of Pubiu Worl‘.l.
v. Univ. Hill Farm Foundation, (88 Cal. App. 2d 327, 331-3% 10 Cal
Rpir. 4)7, 43940 {1961); City of Tampa v. Texss Co,, 107 50. 2d 214,
227 (Fla. App. 1958); Fulton County v. Cox. 99 Ga. App, 743, 745, 19
5.E2d B9, B3 (1959) (dictum); Redfield v. lows Siate Highway
Comm'n, 251 Jows 3327, 341, 99 N.W.2d 413, 45 (1959} (dictum);
mnawmﬁuufm(:hyofhmlu 161 MNeb, 580, 685, 74 MW, M
470, 413 (19%6) {dictum); Barmey v. State Highway Comm'n, 230 N.C
78, 30, 109 S.E24 219, 231 (1959); May, Suare Highway Comm'r \f
Dewey, 201 Va. 621, 634, 112 SE2a 038, S48 (19860); ¥ MicHors,
g 3R )

® See, r.g. Slate v, Boyd, 27) Ada. 584, 126 So. 20 225 (1960); Siate
v. McDonaid, €8 Ariz. 1, 352 P!d 343 (1960) . Arkapsas State Hl'kwl,'
Comm'a v. Kenaedy, 234 Ark. 89, 330 S.W 2 526 (1561); Peopla #x rul.
Dep't of Pubitic Works v, Univ. Hill Farm Foundation, 188 Cal. App. M
327, My Cal. Rptr. #4371 (19811 City of Tamps v. Texas Co., 07 So2d



forced sales, in that neither is voluntary enough w reflect
just compensation under the marker wvalue concept.™®
Courts following the traditional rule therefore hold thai
cvidence regarding the prices paid for similar parcels of
land subject (0 condemnation by the propased condemnor,
ot another poicntial condemnor, is inadmissible on both
direct and cross-examination as bearing either on the value
of the propeny presently being taken or in support of
wilnesses presenting opinions as 1o the wvalue of such
property.+*

Courts have reasoned that prices of land sold 1o persons
with condemnation powers are not fair criteria of market
value because each sale is in all likelihood something of a
compromise, Condemnors might be willing to give more
than & parce! is worth, and the owoer of the land might be
willing to take less than it is worth (that is, Iess than its
market value) and thus compromise rather than be sub-
jected to a lawsuit. Another reason for excluding such
testimony is the courts’ concern that evidence showing what
condemning apthorities have paid for other lands in the
neighborhoed woold probably be given 100 much weight by
the jurors in determining the amount to be awasded the
landowner as just compensation. Hence, to be admissible
as comparables under the (raditional rule, sales must have
been made in the ordinary course of business.**? An Ala-
banta case held the party offering proof of other sales must
show that those transactions did not invoive property sub-
ject to condemnation, and his failure to do so results in the
exclusion of such evidence.s*?

Even though both states follow the traditional rufe, op-
posite resulis were reached in an Arkansas case *** and a
Nonh Carolina case ** relative to the admission on cross-
examination of the price 2 condemning party paid for com-
parable property. The Highway Commission in the Ar.
kansas case claimed the trial court erred in refusiag to
strike testimony elicited by it during the cross-examination
of one of the landowner’s witnesses. He testified that he
had checked into the appraisals made by the Highway De-

216 (Fla. App. 1938} ; Garden Parks, Ioc., v. Fulion County, 52 Ga. App.
97, 76 8. B.2d 31 {1953); Siate Highway Dep’t v. Irvin, 100 Ga, App. 524,
112 5.£.2d 6 (1959); Dep't of Public Works and Bidgs. v, Pellini, 7
M. 24 357, 13t NE2d 55 (1955); Barnes v. Stz Highway Comm'n,
250 N.C. 2V, 109 SE2d N9 (1959); Templeton v, Stute Highway
Comm'n, 254 N.C. 337, 115 SE2d 916 (1961). May, State Highway
Comm'y v, Dewey, 208 Wa. 621, 132 S.E.2d 838 1960},

M See Stale v, Boyd, 271 Ala. 384, 5B&. 125 So. 24 235, 127 (1960);
City of Tampa v. Texas Co.. W7 So. 2d 26, 227 (Fla. App, 19%8);
5 Wnoits, supro note 199, 5§ 21.32, 3133

“ Siate v. Bayd, 271 Ala. 584, 586-87, 126 So. 2d 129, JI7-28 (1964
State v. McDonald, 88 Ariz. 1, 5, 352 P.2a M3, 347 {1960}, Arkansas
Suate Highway Comm'n v Kennedy, 234 Ark, 89, 91-93, 350 S.W.2d 326,
528-19 (1961) (dictum); People ex rel. Dep't of Public Works v. Univ.
Hill Farm Foundalion, 188 Cal. App. 1d 327, 311, 10 Cal. Rpr. 437,
&40 {1961} (dictam); City of Tarapa v. Texas Co., 107 So. 2d 216, 227
{Fla. App. 1958); Garden Parky, Inc., v. Fuiton County. 88 Ca. App.
o7, 16 S.E2d 31, 31 (1953); State Highway Dep’t v. frvin, W0 Ga
App. 8, 615, 112 S.E.24 216, 217 (1959); Dep't of Public Works and
Bidgy. v, Pelllnd, 7 LI 20 367, 37), 131 NE.2d %5 S$&-59 (19335),
Barnes v. Siate Highway Comm'n, 150 N.C, 378, 319%, 09 SE2d 219
133 (1939); May, State Highway Comm’r v, Dewey, 21 Va. 621, 634, 112
5.E.2q Big, B48 (1960) (dictuen); 5§ NrcHOS, supra-note 199, & 1123,

@t pgrkansas Swate Hignway Comm'n v, Kenncdy, 234 Ark. B9, 91-42,
350 SW.2d 326, 328 (1961) {dictum):; Bames v. State Highway Comem'n,
250 N.C. 378, 395, 109 SEI 219, 233 (1959) (dictum}; May, Stite
Highway Comm'r v. Dewey, 20§ Va. 411, 8§34, 112 S.E2d B3E, 848
{19603 (dictum); § NicHows § 21.33,

9 State v. Bovd, 171 Ala. Shd, 58647, 126 So. 2d 228, 227-2 (1960},

“® arkangas State Highway Comm'n v Kehnedy, 234 Ark. 89, 3%
S.W.d 516 (19610

i‘;‘sg‘amu v. State Highway Comm'n, 2% M.C. 378, 109 S.E2d 11y
{ .

29

partment relative to other parcels in the area acquired by
the condemnor, and that this information was part of his
knowledge that entered into his formulation of the valua-
tion figure he gave for the subject property, Crdinarily, the
court said, it would have been a reversible error 12 permit
a party to introduce evidence as to the price of land ac-
guired by a purchaser with condemnation powers, because
such prices are apt to be in the nature of 1 compromise
rather than 1o be indicative of true market value. The trial
court’s refusal to strike the testimony, however, did not
constitute an €rror in this case, since NO prices were given
during ‘the cross-examination, the witness was a weli-
gualified real estate expert who correcily gave detailed
testimony as 1o the vaives before and after the taking, his
estimate of value was the lowest made by any of the land-
owmer's witnesses, and, finaily, the traditional rule, said the
supreme courl, is a prohibition against the introduction of
certain testimony and oot 4 prohibition against the knowl-
edge a wilntess may possess. o

In Barnes v. State Highway Commission,**® the North
Carolina case, the landowner claimed the trial court erred
in not permitting a condemnor’s witness {0 be cross-
examioed relative to the appraisal he made for the former
owners of a 13.2-acre parcel of land previously sold to
the condemnor for $300,000. Such questions on cross-
examination, said the landowner, were for the purpose of
impeaching the witness' testimony rather than of showing
the purchase price of the {3.2-acre tract of land,»* How-
ever, an error was not found to have been committed by
the trial court in excluding the question on ¢ross-
examination.*® Agrecing that the right of cross-examina-

- ton is 0 important one, the supreme court said it must be

used for legitimate purposes. An expert witpess may be
questioned on cross-examination with respect 1o the sales
prices of nearby property to impeach his testimony or test
his knowledge of values, bul not for the purpose of fixing
value.s™ The supreme court based its decision on previous
rulings that provided that it is improper to cross-examine
as lo the prices paid by a condemnor for other tracts for
the same project because such prices are likely to be in the
nature of a2 compromise.*?* Other opportunities were avail-
able to the landowner to impeach the witness' testimony,
but these were not tzken advantage of by the lapdowner,
Therefore, it appeared to the supreme court that the “land-
owner was only infcrested in improperly getting before the
jury the lact that the condemnor had paid $300,000 for the
particular pargel 3t

California courts have held evidence of sales to con-

s Arkansay Slate Highway Commission v. Kennedy, 234 Ark. 89,
90-93, 350 S.W.2d 35}6, 517-29 (194])).

%250 W.C. X7TH, 0% S.E.2d 219 {1959).

wr Barnes v, State Highway Comon's, 250 N.C. 378, 109 S.E.2d 219,
231 {1959,

s Ld, o e, (9 S E2d a1 233

do fd, a1 394, 109 S E2d at 232, This is especially true il the withess
used sixch sales us a basis for his appraisal of the prﬁpcr:y taken, or
if he hod actually appraised the properly sold.

*i% fd. pt 395, 10% S,E 24 Bt 233,

LFd st WG, 109 S5 E2d ar 211 See Templeron w. Siate Highway
Cosama, 254 W O 137, 14681, bHd S EXA 918, 92§-22 (1961}, which
neld the iad court erted i refusing (0 let she conds AE GrOSS-4
the landowner's wilnesses for the purpose of tesling their knowbedge
and baxess of value. Such witnesses already had testifed on direq examina-
tion that they were familiar with the subject propeety and merket values
of japd in the area and had considered the value ot other properly in
the area in evalualing the subject property.




30

dempors admissible both on direct examination and on the
crass-exanination of & witness who is presenting testimony
on the issue of the vulue of the condemnee’s property. Such
sales, however, had 10 have been sufficiently voluntary in
nature {0 be a reasonable indication of value.i* In one
case the appeliate court sawd thut proper foundation was
kaid for the admission of the evidence because of the land-
owner’s testimony expressing satisfaction with the price
paid for his real estate. The weight to be given the sales
ptice is & factual guestion for the jury o determing*?
These court decisions have now been changed by a statute
praviding that the amount paid for Jand by persons with
condemnation powers is inadmissible as evidence and is not
a proper basis lor an opinion as to the value of propeny.+

A few other courts have indicated & willingness 1o break
with the traditional rule if the party offering the evidence
could show that the sale was not in the nature of a com-
promise, but was voluntary and without compulsion; that
is, the trapsaciion was not influenced by apy fear of litiga-
tion.’* The Arizona court saxd that it failed to see why
evidence of a sale should be inadmissible simply because
the purchaser has power to condemn. Such sales, accord-
ing to the supreme court, would be admitted subject to the
trial court's sound discretion as to its probative value and
subject to the laying of a proper foundation for its admis-

sion. In the instant case, however, the admission of the.

sales price was held to be erroneous due 1o the lack of foun-
dation, in that the party offering such evidence failed 1o
show that the sale was voluntary, that the owner was will-
ing to selt the property but was not competled to do so, and
that the buyer was willing ta buy but was under no neces-
sity to buy, A party offering such evidence haa the burden
of establishing 25 a preitminary fact that the purchase con-
cerned in che offering of this evidence was made without
compulsion, coercion, or compromise*i* Agreeing with
the dictum in the Arizona case, the admission of the price
paid by the condemnor for 2 parcel of land was held 10 be
erroncous by the Virginia Supreme Court, for the same
reasons given by Arizona's court i’

SUMMARY AND CONCLUSIONS

Courts today generally recognize that evidence of the prices
paid for comparable parcels of laod in recent volumtary
sales is often the best available evidence of the market vaiue
of the subject parcel. Such evidence therefore is admitied
on direct examination as well as on cross-cxamination,
afthough at one time some courts limited the admission of
such evidence 10 cross-examination because of the fear that
too many coltateral issues {e.g., comparability of parcel,

s County of Loz Angeles v. Faus, 48 Cal. Id 672, €76-80, 312 P.2¢ 680,
SB2- 85 (19571 People ex rel. Dep't of Public Works v, Univ, Hili Farm
Foundmion, [88 Cal. App. 2d 327, 331-33, 10 Cal. Rpir. 437, 4340
(1961).

48 Fegple ex rel. Dep't of Public Works v. Uniy. mn Farm Founds-
ton, 188 Cal. App. 2d 377, 332, 10 Cal. Rpir. 437, 440 (1961).

Al Car, Evistnce Cope § 822{e) {Wesl 19651 in the Appendin of this
report.

i*’gSlan: v. McDonald, B8 Arir. 1, 8, 352 P.id 343, 34748 (19603 May,
Siate Highwiy Comm'r v. Dewey, 101 Va. 621, 634, 112 SB.2J B, 343
(19603; 5 Micuous § 21.33,

49 State v, McDonald, 88 Ariz. 1, 8, 352 P.2d 343, M7-48 (1960).

07 May, State Highway Comm's v. Dewey, 201 Va. 621, 634, 112 SE2d
B33, B {196D).

voluntariness of sale) wordd be raised if the evidence were
admitted on direct examination. .

Another ‘probler that ariscs, and one to which most
courfs do not appear to have given adequate attention, is
whether the evidence of comparable sales is sougi: 1o be
used as independent evidence of the market value of the
subject parcel, or whether it 15 sought to be used merely to

support the opinion of a valuation witness. The issue s

presented mosi sharply when the jury returns a verdict out-
side the range of the opinions of value testified to by the
appraisal wilnesses. A recent Wisconsin case, Hurkman v.
Sate.'t® affords a good illustration. In this case the low-

_est “after” value testified 0 by a witness was $105,000,

whereas the jury found an after value of $85,500. The
supreme court said that this finding was permissible be-
cause someé of the comparable sales introduced in evidence
had been introduced as independent evidence of the market
value of the subject parcel and not merely n support of the
opinion of a witness,12

The effect of this “independent evidence—support of
opinion evidence™ distinction on the jury's freedom o fix
its verdict is not the only important consequence of the
distinction. It is suggested that counsel might weil pay
more attention o the purpose for which evidence of com-
parable sales is being introduced, for if such evidence s
being introduced merely in support of the opipion of a
qualified witness, there should be less concern with ques-
tions of comparabitity, voluntariness, hearsay, and the like,
than if such evidence is being introduced as independent
cvidence to give the jury a free hand to arrive at its own
conclusions of value; In general, a qualiied valuation
witness ought to be permitted o testify as to whatever
formed the basis for his opinion, and, if he has relied on
unreliable hearsay ar on parcels not truly comparable or on
sales tacking in voluntariness, let opposing counse! make his
attack on cross-examination. Of course, this general state-
ment may need some qualification. A trial judge certainly
should be aliowed to prohibit unduly repetitions evidence,
and conceivably there are witnesses who would rely on evi-
dence so unrceliable that it ought not be admitted even o
support the witness’ opinion. California’s recent statutory
formutation would permit a witness to testify to only the
type of evidence “. . . that reasonably may be relied upon
by an expert in forming an opinion as 1o the valve of prop-
erty and which a willing purchaser and 2 willing selier, deal-
ing with each other in the open market and with a full
knowledge of all the uses and purposes for which the prop-
erty is reasonably adaptable and available, would ke into
consideration in determining the price at which 1o purchase
and sell the property. . . "4 The same statute makes
clear, however, that evidence may be admitted (o support
the opinion of a qualified witness even though it wonld
otherwise be inadmissible-—hearsay, for example.

One of the key phrases in this discussion and the con-
clasions to be reached may be the term “qualified witness.”
If the expertiss of those permitted to testify to their
opinions of the value of the subject parcel is low, the dis-

w24 Wi i 634, 130 NOW.2d 244 (1964},
un igd st 64042, 130 N.W.24 at 24748,

e Car. EvmoEnce: Cope § 814 (West 1966) in the Appendix of this
report.



tinction noted previously between independent evidence and
opinion evidence tends 10 break down, One’s conclusions
on whether valuation evidence should be limited entirely to
the opiniens of valuation witnesses would probably depend
to a large exient on one’s estimation of the qualifications of
those permitted 1o present opinion evidenge st condenina-
tion trials. Thus, the Wisconsin court in Murkman v, Siale
commented:

We tuke notice from the records of innumerable land
condemnation cases Lhal opinions of ostensibly equaily
qualificd experts as 1o values often vary 10 a substantial
and irreconcituble degree. Considering the opinions of
the experts alone, in these cases, can leave the jury with
littke rational basis for its ultimate findings, In these
instanges proper evidence of comparable sules Jas inde-
pendent evidence of value} can bs of substantial aid to
the jury in the performance of its obligation to find the
true value +21

On the other hand, the California Law Revision Com-
mission, in affirming Calfornia’s rule limiting valuation
evidence to opinion evidence, concluded:

The value of property has jong been regurded as o
matter o be established in judicial proceedings by expert
opinion, If this rule were changed to permit the court
or jury o make a determination of veiue upon the basis
of comparable sales or other basic vajuation data, the
trial of an eminent domain case might be unduly pro-
lotged as witnesa after witness is called to present such
testimony. In addition, the court or jury would be per-
mitied t0 make a determinetion of valae without the
assistance of experis quaiified to analyze and interpret
the facis established by the lestimony and to maks an
award far above or far brlow what any expert who
testified considers the property is worth—even though
the court or jury may know littk or notking of property

3!

values and may never have szem Llhe property being
condemmned or the comparable property mentioned in 1he
testimony, The Commission believes that the net result
would be lengihened condemmnation proceedings and
awards whici, would often not realize the constitutional
abjective of just compensation, To avoid thess sonse-
querices, the fong established rule that value is a wanter
to be established by opinion evideace should be re-
affirmed and codified. -

As indicated in the discussion of the sample cases, courts
generaily have maintained flexibility with regard to such
issues as the similarity of the comparable parcel and the
subject parcel, the proximity in time of the comparable sale
to the date of valuation of the subject parcel, and the volun-
tariness of the sale of the comparable parcel. The general
rule, often ropeated, is that much must be left to the dis-
cretion of the trial count, Qnly with regard to sales 1o per-
sons possessing condemnation powers does there appear to
have been 2 departure from this flexibiliry. The majority of
courts do not permit such evidence 1o be admitted, although
& minority wilt admit the evidence of such sales if a proper
foundation showing voluntariness has been laid. The flexi-
bility shown by the minority would seem preferable to the
rigid majority tule, particutarly in situations where there is
a dearth of other good comparables, Couns sheuld also
keep in mind the distinction previously noted between com-
parable sales introduced as independent evidence of value
a2nd comparable sales refied on by a witness to support his
opinion. Greater flexibility should be permissible 1o the
Iatter situation.

3 Wis. Zd l! G4, 130 N.W.2d at T47-48,

@ Cir. Law REvigon Comm'n, Bep., REC, & STUDMES, Rtrammmdnﬂan
and Study Relating (0 Evidence in Emineas Domain Proceedings, A-1, at |
A6 {1961 [hereinafter cited at 3 Car, Law Rev. CommMu],

CHAPTER FivE

ADMISSIBILITY OF EVIDENCE OF SALES OF THE SUBJECT PROPERTY

When a parcel of land is taken by eminent domain, the
price paid by the owher for such land when he acquired
it is important evidence in determining its present vatue
The admissibility of the purchase price per se in evidence
did not seem to be an issue in most of the recent highway
comndemnation cases studied. Rather, almost alt of the is-
sucs refated to the refevance of such evidence ro present
value under the circumstances of the particular case. Those
relevancy issues generally arose with regard to remotencss
in time of the sale, changes in physical and economic con-
ditions since the sale, and the nature of the sale itself.
Basically, the recent cases iliustrate the amount of discre-
tion avzilable to the trial court in determining the admissi-
bility of such evidence.

ADMISSIBILITY

Most of the recent highway condemnation cases studied
seemed 1o agree that the purchase price of the subject
property is admissible in condemnation proceedings as cvi-
dence of marker value, provided that the prior sale was
bona fide, voluntary in nature, and not (co remoete in point
of time, and thal neither economic nor physical conditions
had materially changed since the date of the sales* Even
though admissible, such a price was held in onc case pot 1o

A3 Porker v Ntate. B9 Az 124, 026, 359 B3 63, &4 (1961) (dictum).
See § MEHOLS. Supra note 199, § 252,

e Seate v, McDonaid, BY Ariz. I, 5-7, 352 P23 343, 36 (1960).
Paricer v Swie, 59 Ayiz. 124, 125-27, 350 P24 63, 64 {1961); Epsizin ¥.
City & County of Denver, 133 Colo. 104, 10N, 291 P24 308, 310 (1956},
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be conchisive or controtling in the derermiratiop of market
vakue, but raiher 1o be a factor that the jury might con-
sides, along with all other supporting evidence, in reaching
a verdict'™  Purchzse prices *¢ i the recent caoses werg
admitted on direet examination when introduscd by either
the fandowner 7 or the condempor '~ as independent evi-
dence of present ‘market value, or on cross-examinapon of
the landowner to contradict or rebut his contention that the
property is now worth a much larger suns.*2®

The admisston of purchase price as evidence of market
value is ol automatic urder the previously expressed gen-
eral rule. To be admilted, purchase price must have a bear-
ing or refationship to the marker value at the time of con-
demnation. ™ {f the sale was inveluntary or rot i good
faith or remote in time, of if the physical and egonomic
conditions have greatly chahged since such sale, the pur-
chase price would lack probative value with regard to the
present market value of the property.*t The determination
of these gualifying factors ** in relation to whether the
price paid would be o useful criterion of present value 24
or wauld afford an indication of that value at the time of
the property's taking *¢ is a matter largely within the trial
judge's discretion.* His decision on the admissibility of
such evidence is ordinarily not reversibile,*>® unless it con-

Redfield v. Towa State Highway Comm'n, 251 Jows 332, Mi-44, W
NW.2d 413, 420 {1959}; Lembo v. Town of Fymmingham, 330 Masn.
461, 463, 115 N.E2g 3N, 37 (1943); Pord v. Cily of Worcester, 333
Mass. 725, 715, 142 M.E2d 327, 229 (1957): and Minix v. ity of
Worcester, 337 Mnsa, 756, 757, 153 N.E2d 122, 123-24 (1938).

a0 Epateint v. Chy & County of Deover, 133 Colo. 104, 10809, 293
P2 MR, 110 (1956), Yoo 5 Micwors, supra note 199, 1, § 212, Sers abio
Eittie v. Burkeigh Coonty, 351 N.W.2d 601, 606-07, 609 {N.D. 1957} A
question wey nor raised in 1his tase 38 o the sdmisibllity of a 1530
purchase price of $399, or $30 per acre, for 13,38 acres of land, from
which a 1.]44-acre strip was taken in Ocwober 1952 for o highway right-
of-way. However, the supfems court, reviewing the cose an a trisf de
novo on U ixswe of damages becsuse the landovmer contended the
award of the leinl coun wsa inadequate, held thut the assessment of the
wiul court, $200 for the value of the strip (ken and 3150 &) weveranceo
damages (0 the remainder of the 13.38-acre parcel, making & otal of
$350, wap sustained by the evidence. Such evidence included the 1930
putchase price of the whole propeny kad an expert witness of the
coumy who expresséd an oplnion that the markel ¥alue wis not mors
than §2% per acre,

% Kpe Redfield v, fowa State Mighwey Commi'n, 251 lows 331, 343,
99 NW.2d 413, 438 (1959) (deed was inlvoduced uy evidence of the
amount of the purchase price); State v, McDouzld, 88 Ariz. 1, 6, 352
P2¢ 343, 345 (1960) faales contracy wes inlroduced 53 evidence of the
amount of purckase price}.

& State v, McDonakd, 88 Ariz 1, &, 352 P.2d 343, M6 (1960). See
Redfie’d v. lowe State Highway Comm'n, 251 Towa 322, 343, 89 N.W.2d
413, 420 (1999}, The condemnec offered the deed of conveyunce, not
as independent evidence of matker value, but to be comsldersd by thie
juey only in conpection with and having a bearing upon the value of
the opiniens of the varicus witnesses. However, the supreme court held,
on appesl, that the purchase price way admimible i bdependent
wovidente of market value. ' -

= Engteln v. City & County of Deswver, 133 Celo, 1M, 107, 291 P2
308, 309 (1956); Lembo v, Town of Frasingham, ¥30 Mass, 461, #4583,
115 N.E.2d 370, 371 {1953).

» Fard v. City of Worcester, 135 Mam. 723, 714, 142 NE24 317,
328 (1857, -

¢ Parker v. State, 85 Ariz. 124, 126, 359 P.24 63, 64 (1961); Redfieid
v, lowa State Highway Comar'n, 251 Jowa 332, 344, %9 N.W.2d 413, 430
{1959},

M Packer v. State, 89 Ariz 124, (26-27. 339 P2d 63, 64 (1981).

1 Eptein v. City & Coumty of Denver, 133 Calo. 04, M8, 291 P.2¢
308, 330 {1956).

s Mintz v, City of Worcester, 337 Mass. 736, 737, 153 N.E1d 122,
124 [ 1958).

i smbo v. Town of Framingham, 330 Mass. 461, 463, 115 N.E2d
AT0, 37T (1583,

«8 Epsiein v, City & County of Denver, 133 Colo. 104, 103, 293 P14
308, 10 (1956); Lemmbo v. Town of Framingham, 330 Muass 461, 443,
115 NE2d 370, 371 (1953); Mintz v. City of Worceier, 337 Muss, 736,
57, 153 M.E.2d 122, 124 (1958).

+ Eggtein v, City & County of Denver, 133 Colo. 104, 108, 29 P2d
208, 210 (1956} Miowz v. Clty of Worcester., 337 M, 755, 757, 153
NEL 122, 124 (1958).

stitwles an error of kew.'™ Once the ssle price has been
iniraduced in evidence, it is subject to explanation by the
ewner of the circumstances of the sale, and the owner has
fullb ppportunity © show wity such a sale has a fimited bear-
ing on the present value. <™

Consequently, in those jurisdictions where the purchase
price is admissible as independent evidence of market valoe,
the iime and circomstances of the sale and the economic
and physical changes since that sale become important.
The sdmission of sales prices as evidence is, therefore,
dependent on the facts of cach particular case and how the
iria} pudge interprats those facts in relation to the gualify-
ing f2ctors, In an Iowa case, a deed dated December 13,
1863, conveying 10 the condemnze the subject property he
purciased in February (956 and bearing revenue stamps
indicating the consideration pzid,**® was held not to be too
remote in iime o be admitted a5 independent evidence of
vaiue in a condemnation action taking place in November
1957.4¢ The price paid for the properly in question four
years previously was held to be admissible in 2 Colorado
case, even though certain public improvements in the vi-
cinity, which very likely enhanced the value of the property
in the area, had been completed sinee the time of the prior
sale. Because all of these projects or improvements, which
were thought to have enhanced property values, were in the

- process of being made at the time of the prior sale, the

character of the fang achually had not changed in the in-
terim. In addition, it was common knowledge to alf the
citizens in the <ty at the time of the previous sale that the
public improvements would be completed in the near
future. 41 ‘

The purchase prices paid for the properties in question
at times four,*” six,*** and 1cn years *!* prior to the date of
condemnation were admitted in the Massachusetty cases,
Even though real estate valoes had increased substantially
within the period, evidence of the purchase price paid by
the landowner four years previously was held to be prop-
erly admitted, According to the court, the conditions dur-
ing that period were doubtlessly within the memories of the

:'ssMinu v. City of Worcester, 337 Mass, 756, 797, 153 N.E2d 122, 114
(19583,

s Ford v. Chy of Worcester, 335 Mam. 723, 729, 142 N.EX 327,
329 (19573, Mintz v. City of Worcester, 137 Mms. 736, 757, i53 NE2d
122, 124 (19583, )

e Redficld v, Town Statc Highwsay Commitrion, Z51 Lowa 331, M3,
99 MW .2d 431, 4I0 (1955). The decd did not divectly indicate the
purchese price, but it had revere Mamps in the amount of 566
attached and cancelled, indicating s conaldermtion of $50.000. Those
revenus stanps of (he deed were Teld by the court o be as el
wble an indication of the consideration w8 if the rocited amount of
the purchase price wis on L. Becase revenue slamps are attached
to the deed purssmnt to federal sialute and the violation of it iv &
crime, they indicate with reasoriable certainty the tonsideration pald.

g at Mi-d4, 99 NW.24 ot 420. After Inroducing the deed jn
evidence, the condemnes requested the trial jodge 1o ingtruct the jury
that such evidence should not be comsider~d as Dearing independently
upon ihe valoe of the land taken, but should be comsidered by (he jory
oaly in conpecticas with snd having a besring upon the value of the
opinions of various witnesses, However, on appeal, the supreme court,
in dechding on the taaue of the admissibility of prior sabes of the subjecr
property for (he frst Ume, held (hat the trial coutt propedy refused the
instruction to the jury snd admitied the deed as evidence of value.
© W Epatedn v, Cliv & County of Denver. 11 Colo. 104, W07-11, 193
P.2d 308, 30912 {1956). Another reason for it admission wias thal the
landowner first trought the purchape price 10 the attention of the urial
cour! throtgh a depasibon taken prelicninary 0 tbe trizl, and s he way
in no position #f the trisl 10 urge exror in the sdmisslon of the evidence.

u3 {embo v, Town of Framingham, 330 Mass. 461, 115 N.E2d 30
{19533,

o Miniz v. City of Worcester, 317 Mass, 756, 153 N.E2d 122 (1958),

“w Ford v. City of Worcester, 334 Mass, 723, 142 N.E.2d 327 (1957).




jurors, and they could make due allowances for them. '**
Evidence of a sale six years earlier from a corporation 1o
the condemnees owning all the stock in the corporation,
was admitted ¢ven though the sale was a bookkeeping
transaction 10 secure lax advantages for the condemnees.s*
The issuc in the other case did not directly involve the ad-
mission of the price paid for the property ten years earlier,
but rather the trial court’s exciusion of evidence offered by
the landowner relative to the circumstances of the prior
sale.**™ Error was held to have been committed in excluding
evidence of the circumstances of the sale; 1** however, the
error was not prejudicial in view of the fact that prices had
risen 30 much between 1943 and 1953 that the 1943 sale
price scarcely had any significance insofar as 1953 values
were concerned.

In an Arizona case, cvidence of the pric.e pasd for cne
of the parcels in question, under a 1954 contract of sale
between the former owner and his son, both of whomn were
the condemnees, was held 1o be admissible, even though the
price specified in the contract included in one Jump sum the
200 acres of land with its improvements and the stock of
goods, together with the “business and all of the good will
thereof.” 4%¢ Admitting that injury to a business is not com-
pensable in an emipent domain teking, the admission of
such evidence was not ap error, according to the court,
when the trial judge had properly instructed the jury in the
definition of fair market value, and that injury to a busi-
ness is oot property within the meaning of the eminent
domain statute. In addition, the court stressed the fact that
thig sale was the only one that had taken place in the ares
for many years.i®t Admission of evidence of a prior sale
price in a later Arizona case was an €rror because the con-
ditions and valies of the properties in the vicinity had
changed s0 materially in the two-year interval between the
date of the prior sale and the 1aking that the purchase price

5 Lembo v, Town of Framingham, 33 Mam, 461, 463, 115 N.E2d
i, ¥ (IDSJ) Esfror was not comanitied in admitting [n avidence the
fact that the property had a $1,000 morgmpe on 4 at the time of
the prior porchuse, The amount of any morigage way immaterial, since
the Jury was- 0 value the properly without regard to any encumbranves.
Therefore, the admimsion of thin immaterisi evideace cowdd not have
infurtousty aftected che rights of the adowner.

% Mino v. City of Worcester, 337 Mags. 786, 75637, 153 N.E2d 122,
123-24 {1958). The aale beipg in evidence, the landowners hnd full eppor-
nity to rebut the evidence by thowing why it had a Hmited bearing
on present valoe. In additlon, the landowner failed to make 2 motion 1o
srike the evidence.

%1 Ford v. City of Worcester, 335 Mass. 723, 725, 42 N.E23 327,
128-29 (1957}, The purchase price was brought out on cross-examina-
tion. and the landowner attempted to prove om re-direct that the price
was reduced because the sellers wers aboul to enter mubltary service and
30 Wire annious 1o sell.

sa)d Az long as the condemnor had made the 1943 gale relevant
under the commsderable lalitude allowed on cross-cxamitation, it was open
to the tamdowner 1o show the circumstances of the sale. The Fzet that
the sellers wene about o enter Milicary Service was s circumstance of
the sale, an any pressure on the sellers is celevant even if it does hot
establish compulaion,

o ld, Witnestes for the condemnor testified that the divergence
between the 1943 price and 1956 nlucs way from 300 to 400 perceni.

% Seaie v, MeDonald, 38 Ariz, 6, 352 P.2d 243, 346 (1960} The
State objected to the admission of th: contract of sale bccauu tbe prlce
of the realty, improvemenis, and going busi were |
and, at the tme of the sule, separate valugs were nat given “Fer lhe mm-
poneal parts of the property.

S ld, ar B-7, 3%2 P.M ar 346. The supremie court did admit Lhat
the contract standing alone with jt3 lump sum price tag would have been
prejadicial, but under the circurnstances it was not misieading tw the
Jary., Oae of the circumstances that assisted in clarifying the cvafract
wak that the hnl coust permitted wide latitude in the direct and croas-

ination of wi 1o esteblish the *date of sale” walue of the
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had no probative value.'"* However, inasmuch us there
was ample other evidence relative to the value of the prop-
erty to sustain the verdict. the error wes held not to be
reversible. 5%

California’s recently enacted Evidence Code contains a
provision regulating the admissibility of evidence of sales
of the subject property.'"' Under the stajute,

. when relevant to the defermination of the value of
the properiy, a witness may fake inio account as a basis
for his opinion the price znd other terms and circum-
stances of any sale or contract 16 seii and purchase
which included the property or properly interest being
valued , . | if the sale or contract was freely made in
good faith within a reasonable time before or after the
date of valuation . | . [However,) where the sale or con-
tract te sefl and purchase includes only the: property or
property intercst being faken . . . [the] sale or contract

. may not be taken into account if it occurs after the
filing of the fis peadens {in the condemnation action).

Anather section of the Evidence Code makes clear that
such evidence may be introduced only in support of the
opinion testimony of valuation witnesses and not as in-
dependent evidence of value.t®®

SUMMARY AND CONCLUSIONS

By holding the purchase price paid by the owner for the
property in question to be admissible on direct examinalion
as evidence of market value, recent highway condemnation
cases followed the universal rufe. Under that rule the
purchase price of identical property is admissible, provided
the saie was bona fide, voluntary, and recent, and provided
that neither economic nor physical conditions have ma-
terially changed from the date of the sale. The reason for
admitting such prices is that they are.important evidence
in determining present value. However, the price paid must
have probative value with regard to the determination of
market value 2t the time of condemnation. The determina-
tion of the evidence's prohative value is discretionary with
the trial court.

An analysis of the recent cases does not seem (o reveal
any type of rule with regard to a lirait to the time of the
sale. Those recent cases appeared 1o be very lenient with

various ieme of perconalty dhat the jury could use fo readily delermine
she comtract price of the realty.

s Parker v. State, 39 Ariz, 124, 126 27, 355 P14 63, &4 (1961). When
the condemnéss acquired theit propeflies, there was no highway con-
structed adjacent 1o it and no definite plany were in existence 1o baild
one. Shorily after ihe aoquisition, the state purchascd easemend rights
[rom the landowners to construct a highway and in relurn granied them
access rgits fram their properlies 1o the highway, The casemems greatly
enhanced the valuc of the property in relasion o what they had origieally
paid for i Conssguently, the landowsers conlend that because of the
changed conditions by 1he time of the condemnation actien, the ¢osl oo
longer had any bearing or retalionship 1o the wrue value of the rights
being deprived. The condembation action arose here because the siaic
nesded tore and and bad 1o taike the scoess righls previgosly given.

¥ [, The cuurt also stressed the Jace that the case was iried without
a juey. Under such circumsiances the cowrp asswesed ®we trigl court
would ignore the incomperent cvidence,

W Ca, Evmpince Cope § 815 {West 1966}, in the Appendix of ihis
repart,

wiCaL. Evioesce Cope § B3 (West 1966), in vhe Appendix of this
report.
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regard o admitting prior sales prices, particulurly in view
of the physical and economic changes that had taken place
between the sale and condemnation dates, Two reasons
appear to oxist for thix leniency: one reason s that the
landowner has an opportuaity o explain the circumstances
of the sale: the other appears to be that the jury can take

mts consderation common knowledge refative to eco-
nonue and physical changes.

Much of the discussion in Chapter Four about the dis-
tinction beiween sndependent evidence of value sad evi-
dence introduced merely to support a witness' opinion of
value 1s refevant here.

CHAPTER SIx

ADMISSIBILITY OF EVIDENCE OF OFFERS TO BUY AND SELL

In his monograph, Reaf Estate Valuation and Highway
Condemnation Awards, Ratchiff says thay offers to seil and
offers to buy are useful indicators of value if the offers are
bona fide, current, and in such form that acceptance will
create & binding contract.?®™ This probably explains the
persistent efforts to introduce such evidence despitt the

general disfavor it has met in the courts, In the sample of

cases studied, issues relating to the admissibility in evidence
of offers to buy and offers to scll pertained to both the
property subject to condemnation and comparable lands.
Some issues involved the admissibility of offers made by
the condemner to purchase either the subject property or
similar property. Most of the issues, however, involved the
admissibility of offers made by third persons to purchase
the subject property. An offer by the owner to sell was only
rately involved.

OFFERS TO BUY OR SELL THE SUBJECT PROPERTY

Offers Made by Third Persons

Under the majority view evidence of unaccepted offers
made by third persons to purchase the property in question
is inadimissible on direct examination to prove the market
value of real property .t Reasons given for excluding such
offers include their inhereni uvareliability in establishing
marketr value** the difficulty in estabiishing their good
fzith,*® and their representation’ at best as the opinion of
one rather than of two parties.**°

1inois has taken a more liberal \rlew relative to the

4 RLICLINY, supre mote 191, at 64,

I Suate v, MeDonald, BA Aviz. 1. 930, 351 Pod 043, 14849 (196D
(dictosn}; Ruoth v. Dep’t of Highwars, 145 Colo. 146, M2-50, 359 P.2¢
033, 1035 (1961} (dicmum); Southwell v. State Highway Dep't, 104 Ga,
App. 479, 47980, 122 SE.24 131 132-33 {1961} (dicuan); City of
Chicage v. Harrhson-Halksted Bidg Cotp., 11 I, 24 431, 438, 14 N.E2d
40, 44 (198 (dlctum); LEtoile v. Director of Public Works, 89 KL
I, 402, 153 A4 173, 177 (1939) (dictom); 5 Nicnos, sipra nole
199, § 21410, ]

e fouth v, Dop't of Mighways, 145 Colo. 546, S49, 339 P2d 1033,
1035 (1961} (dictum). Offers to purchase are speculetive on the question
of value. See 5 NICHOLS, sepra note 199, § 21L4(01).

% Sate v. McDoneld, 13 Asiz. 1, 9, 352 P.2d 343, M8 (1960} (dcram);
City of Chicago v. Harrison-Haisted Bidg. Corp., 11 11 24 431, 438, 143
N.Ezd &0, 44-4%5 {1950) (dictum); § MiCHOLS, Sipra notc 199, § 21.4(1)

G Seate v . 88 Arir, 1, 9, 352 P.2d 343, 348 {1960) {diotum};
3 MNunors, sum nole 199 § 21.4(1).

admissibility in condemnation proceedings of offers to pur-
chase the subject property. In the absence of evidence of
actual sales of similar property in the vicinily, recent bona
fide offers to purchase the subject property for cash by
persons able to buy are admisstble under the minority rule
as some evidence of the property’s market vafue.'®* The
reason for their admission is that offers to purchase under
these cooditions are some evidence of what the subject
property would sell for on the market. s However, the
minority rule does not include offers to purchese received
after the itling of the condemnation petition.*** Under that
rule, an admissible offer must have been made in good
faith, and the offeror moest have been not only a man of
good judgment but one acquainted with the value of real
estate in the vicinity and having the financiai means to pay
for the praperty. In addition, the offer must be for cash
and not for credit or in exchange, and must be made with
reference to the market value of the property and not 1o
supply a particular need or fancy.*** The bona fide charac-
ter of an offer is a preliminary guestion o be decided by the
erial court +** and its admission in a particular case is dis-
cretionary with that court, whose decision will not be dis-
turbed unless it is manifestly against the weight of evi-
dence.*®® The burden of establishing a sufficient foundation

" Dep’t of Public Works and Bldgs. v. Lambert, 411 Ifl. 183, 151, 103
N.E.Id 356, 30 {19521); City of Chlesgo v. Harrison-Halted Bidg
Corp., 11 10, 2d 431, 438, 143 N.ELd 40, #4 (1935), Ser alro State v,
MeDonsld, 88 Arie i, 10, 352 P.2d 343, 24043 (1960} (dictum); Ruth
v. Dep't of Highways, 1435 Colo, 546, 350, 319 Pad 1003, 103% (1941)
{dicium); L'‘Eroile v. Director of Public Works, B9 R.L 194, 402, 153
ATd 173, 1TY (1959 (dictum); § NicHous, supra note 199, § 20401},

 Dep't of Public Works and Bldgs. v. Lambert, 431 i1 183, 191, 163
N.E 2d 338, 360 ( 1952).

w Dep't of Public Works and Bidgs. v. Finks, t0 TH. 24 15, 19, 13%
N.EId 267, 268 (1956). The trial court was held to have properly
excluded evidence of an offer o purchase the condemned propetty where
the offer wag received subsequent o the Aling 0f the coodemnation
petitlon. Swch offers are fnadmissibke even under the minority wiew.
Swve § Nichorg, swpra note 199, § 21.4(1}.

s City of Chicago v. Harrison-Halkted Bidg, Corp., 11 111 2d 435, 438,
143 M.E.Z3 40, 45 (1938},

5 Dep't of Public Works and Bldgs. v. Lamberr, 411 1L 18], 191, 10}
M.E.2d 356, W0 (1951). Sce also City of Chicapo v, Harrhion-Halaed
Bidg, Corp., 11 10, 24 411, 438, 143 N.E.2d 40, 45 (1938). Privaic offcrs
may be multiplied to any exiemi for the purpose of the cause, and it
would be difient o prove thar they were made In bad faith,

4% et of Public Winks and Bldgs. v. Lambert, 41/ IR, 183, 19], 103
N.E.2d 136, 360 (1992); Cily of Chicago v. Harrison-Halned Bidg, Corp.,
13 L. 2d 431, 438, 142 N E.2d 40, 4% (1938},



by showing that the offer was bona fide, for cash, and made
by a person able 1o comply with iis terms, if accepted, is
upon the party secking to have the offer admitted in evi-
dence.**" In two recent Hlinois cases, because the offers 10
purchase did not comply with the carefully circumscribed
conditions necessary under the minority rule, they were
held to have been properly excluded by the trial court. ¥
In one case evidence was nou presented to show that the
prospective purchaser could pay cash; *® in the other the
offer was not for cash, as required by the rtule, but for
partly cash and the balance payable in monthly terms. 7

Cases in Arizona,*”* Colorado,*™ znd Rhode Island %
dealt with the issue of the admissibility in evidence of offers
1o purchase the property in question, Al three cases fol-
lowed the majority view by agreeing that evidence of offers
to purchase the property in question were inadmissible on
direct examination under the facts of the particular cases.*™
However, from an analysis of the reasons for the decision
in each case it is difficult to determine what rule those juris-
dictions shoukd adopt under other circumstances, Through
dicta ali three ocounts acknowledged the existence of a
minority rule providing that, under limited circumstances
and upon laying the proper foundation, recent bona fide
offers to purchase are admissible on direct examination as
some evidence of market value, +*3 i

Testimony was held in a2 Rhode Island case to be prop-
erly excluded as evidence of value when it wes given on
direct examination by one of the landowners that substan-
tial offers to purchase the property in question wece made
by responsible persons prior o the taking. Admitting that
the exclusion of such offers was in accordance with the
prevailing view, .the particular reason for the exclusion in
this case was thai the landowner's testimony regarding such
offers made to him would have been at best only hearsay
evidence, thereby making them inadmissible. Consequently,
the court reached the decision without having to pass on
the question of whether such offers would have been ad-
missible under other circumstances.*™ After reviewing both

-t id.

s Dep' of Public Works and Bidgs. v. Lamberc, 411 K. 103, 191, W3
N.E.2d M35, 360 (1951); Ciy of Chicago ¥. Harrison-Halsted Bldg. Corp..
11 1L, 2a 430, 438-39, 143 N.E.2d 40, 45 {1954),

“ Dep’t of Public Works and Bidgs. v. Lambert, 411 IIL 183, 196-91,
103 N.E.2d %6, 360 (1952}). A real estale broker, Lestilying a1 » witnesy
for the landowner, gave testimony relative to an offer, which was made
by = person Irom another state and frejecied by the landowner, o
purchase a part of the fand 1o be laken in e condemmation proceeding.
Further tesiimony showed thal the prospective purchaser paid a amkl
AmOunt 33 earnest money, but the purchases did not see gl of the cash
nat did e know whether the cilferer was able to pay . Jn e absence
of evidence showing the gqualificatinn or sbility of the prospectlive
purchaser (o comply with Lhe offer if il had been accepted, the exclusion
of the pifer was not an abuse of the tra! court's discretion.

= City of Chicago v. Harrison-Halsled Bidg. Corp., 1T 111 28 431, 437~
39, 143 N.E.2d 40, 44-45 [195%). Under the terms of the offer to purchase,
the lendowner womld receive onedualf in cask and the Balance W 36
ecqual mombly instaliments with interest af the rate of five percemt per
ananum. Swch an ofer was properly excluded becauske it was mol foor
cask as required by ithe tule, bat for partly cash and the bBalance payable
in monthiy terms,

1T Siate v. McDonald, BF Arlz. i, 352 P.2d 343 (1960).

3 Ruth v. Dept of Highways, 145 Colo. 546, 35% P.2d 1013 (1961)

@ | *Eioile v. Director of Public Works, 8% R.I 394, 193 A.2d 173
{1959},

¥ S1a1e v. McDonald, 88 Azie 1. 9-10. 352 P.2d 343, 33849 (19603,
Ruth v. Dep't of Highways, 14% Colo. 585, 549-50, 159 P.2d 1033, 1035
(1961 }; L'Etgile v. Director of Public Works, 80 R 1%, 402, 33 A2
113, 177 [1959).

¥ Id, See abio Idep'y of Public Works and Bidps, v. Lambert, 411 11l
B3, 19, 103 N.E2d 356, 360 (1952 Ciry of Chltago v. Huarrison-
Halsed Bldg. Corp., 11 DL 2d «31, £3E, 143 MN.E2q 40, 4445 (1950},

w P Ewile v. Divector of Public Works, 8% R.i. 354, 402, 173 A2q9 173,

the majority and minority views relative to the admissibility
of offers, the Arizona court held that, under the particular
circumstances of the case, a wilness for the landowner was
erroneously permitted to testify that prior (0 the condemna-
tion action he had offered 1o purchase one of the properties
in question for $75,000, bul that the offer had been re-
jected because the property had already been sold to the
landowner's son. Here the particular circumstance warrant-
ing the rejection was the witness' lestimony on cross-
examination to the effect that he did not have the amount
of money he had offered the landowner.*™™ Such an offer
did net meet the requirements set out for the minotity
view 7 because it was neither a bona fide nor cash offer.e™
The issue in the Colorado case involved the admissibility in
evidence of negotiations for the purchase of the property in
question. These negotiations had never progressed 1o the
point of a safe or even a firm offer to purchase before they
were discontinued on the initiation of the condemnation
proceedings. Such evidence was held to be inadmissibié on
the ground that it was not relevant te establishing the
property’s value. In view of the preponderance of au-
thority holding that evidence of actual offers to purchase
are inadmissible and in view of the scarcity of authority for
even the limited admissibility in evidence of offers fo pur-
chase, evidence of mere negotiations to purchase would,
according to the court, lack probative value.™o

Offers Made by Condemnor

Offers made by the condemnors te purchase the properties
in question prior to the condemnation proceedings were
held to be inadmissible by both the Iinois *** and Rhode
Estand 2 courts, either as evidence of market value ™ or
as an admission by the condemnor of the value of the
property.*** QOne reason for excluding such evidence is that

177 (1959}, Whether or not such evidence should be taken to have proha-
thre value waz not an issue before the coort. Therefore, the question
stitl exists of whether such offers would have been admitied in evidence
i 1hey had been presented by & competent witoess.

1 Seate v. MeDwonald, BB Ariz. 1, 9- 10, 382 P.2d 343, MBE-#9 (1960),

'™ Ser Dep't of Public Works sad Bldgs. v, Lambery, 411 i 183, 191,
103 N.W 24 356, 360 {1932); City of Chicaga v. Harrison-Hatsted Ruilding
Corp.. 11 1t 2d 431, 43R, 1d) N.E X 40, %445 (19358). Theso capes set
aut the conditions of 1the minceity view.

o Btate v. McDonald, 88 Ariz. 1, 10, 352 P.2d 343, 348 (196D). How-
ever, ka0 aAnalysis of the case indicated that an offer by a third person o
purchase the properly in guestion might be admissibie in Arirony umder
the carefully circumscribed conditions ouilived in the minorily view.

w0 Ruth v. Dep't of Highways, 145 Colo, 546, 558, 359 P.2d 1033, 1035
{1961, Mepottations would he inadmissible under either view, I ofers
are inadmissible, except under certain copditions, surely pegotiation
would be inadmissibke. Howcver, the cournt faled to decide I it would
hold admissible recent bona fide cash nflers o purchase.

i City of Chicago v. Harrison-Halsted 8idy, Corp., 11 5 3¢ 431, 434
35, 143 M.E.ld 40, 42-41 {195R). The landowner claimed thet (e con-
dempor’s offer (o purchase the property prior 10 e suit & relevant as
& type of probative evidence on the question of valee. In sddition, the
landowner claimed, because it came from a pory to the suit, it s
retevant amd admiswble on the grounds that it constituted an admission
by the condemnor of the property's value. However, the count held that
the proffered evidence af 1he condemnor™s offer 10 purchase Was property
exciuded, .

e { 'Eroite v. Durector of Public 'Works, 89 R.I. 394, 400, 40104, |52
A2 173, V778 (195%). A letier feceived by the landowncr dn which
the condempor offered 25100 for the property aboul 10 be taken was
held o be properly excheded.

w0 Cigy of Chicpgo v, Harrison-Halsied Bidg. Corp., 11 11, 2d 411, 434
35, 143 N.W.2d 40, 43 (195831, L'Eiwilc v. Director of Public Works, 49
L 294, 40304, 150 A2d B73, VTR (19%9), See § MICHOLY, fuprd note
199, § 21.4(13.

we Cary of Chicage v. Harrison-Hafsted Bidg, Corp., ¥t Tl 2d 43§, 434
35, 143 NUE X 40, 43 (195E).
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an offer of settlement 18 made without prejudice.™  In
lilinois another feasen 8 that there. under siaiie, a con-
demnor must make an aftempi w apree with the owser
on compensation before mstitating condemnution proceed-
ings.'" Conseguently, an offer (o purchase by the taker is
mandatory as a condition precedent to Aling the petition -*
At any rate. since its cxelusion was not prejudicial o the
landowners, the guestion of whether the lower court in the
Rhode islund case erred in excluding the offer o purchase
was immaterial. The jury verdict was in oxeess of the offer;
and even if the offer had been admitied, it could have goae
only o the weight of testimony giver by the condemnor's
exper! wilngss. ™

ONers Made by Owner: Options

None of the cases in the sample reviewed dealt with the
admissibility of offers by the owner to sell the subject
property, but such evidence is genereily held to be in-
admissible.'™ One case involved the admissibility of evi-
dence of an opticn agreement entersd into by the United
States government and a neighboring landowner. Such an
option is, of course, basically an offer to sell at a certain
price. usually within a specified time. The court said that
options are madmissible because they involve ioo many
coniingencies to be relevant or material in determining the
issue of market value of real estate v*" The opiion is 2 mere
offer that binds the optionee to nothing and thai he may or
may not decide to accept within the specified time. ™

OFFERS 10 BUY OR SELL SIMILAR PROPERTIES
Offers Made by Third Parsons

Evidence of offers made by third persons 16 purchase com-
perable lands is inadmissible on the Guestion of the value
of property under consideration for condemnation.*™* One
reason for excluding such evidence is that those offers are
not o measure of the market value of the similar prop-
erty.'""* If isolated unaccepted offers 10 purchase the prop-
erty in question are nadmissible 1o prove its value, the
Georgia court reasoned that isolated unaccepied offers to
purchase comparabie properties should accordingly be con-

& L'Eioile v, Director of Public Works, 89 R. 1. 384, 404, 153 A2d
173, 178 {1959). .

b, Rew, S1AT. ch. 47§ 2 {1965). “Where the tight 1o take privaie
propecty [or public use, . ., the compensetion to be paid for or in

respect of the property soughi to be appropristed or damaged for the
purpones above mentioned cannot be agreed upop by the partics imteresied

“TCity of Chicago v. Harcson-Halsted Bidg. Corp., 11 [0, 29 431,
434, 147 N.E.2d 40, 43 (193R). . .

e §'Erodle v, Director of Public Works, B9 K1, 394, 404 133 A28
173, 178 (1939), Such weight would have besn slight when [t it remem-
bered that the offer musi. have taken inte considerstion such clements as
e and cost of litigation and the amoum of imterest that mum have run
from the time of iaking,

W Cop 5 NICEOLS, supra nawe 199, § 2L4{2). An offer by the owner,
made at or abowt the time of the laking, 1o sell the land for o lesser price
than he mow coalends it is wonth is competent evidence agalnat him.

00 State v. McBonald, 88 Ariz. 1, 7-8, 352 P.Id 343, 347 (196D).

w1 Hankey v. Emphyyer's Cas. Co,, 176 S.W.2d 357, 362 (Tex. Civ. App.
1943}, See § NicROLs, rupra aote 399, § 115 for a discussion of opuions.

2 Soate v. Farabee, 268 Ala. 437, 440, 108 So, 2d 148, 150-53 (1938}
Southwell v. State Highway Dep't, 104 Ga. App. 479, 47980, 12} S.E.0d
134, 132-33 (1961). See alip State v. Lincoln Memory Gardens, Inc., 243
Tnd. 206, 311, 177 N E2d &35, 658 (1961) (dictum); § NICHOLS, sapra
wote 199 & 21.4(3).

" Siate v, Farabee, 268 Ala. 437, 440, 108 So. Id 148, 150 (1939},
See also State v, Lincaln Memory Gardens, ioc., 242 Ind. 206, 213, 177
NE.2d 685, 658 (1961) (dichum).

sifered as incompetent evideiice of the condemned prop-
erty’s walue s Menee, that court refused to exiend the
rute, which proveies that evidence of actual recent sales
of similar properties i the vicinity be admitied as a de-
terminant of the valiue of the condemned property, to in-
clude as competent evideace % unaccepted offuss to pur-
chase simular properties, However, even if (he offer
had been accepied and the property sold in the Georgia
case, the testimony would stil have been inadmissible
because a pioper foundation had not been lad for its
admassion. Evidence had not been introduced to show the
similarities between the mwo propertics or that the trans-
action was near in peint of time lo the taking of the
condemned property.#®

CHlers Made by Condemnor

Evidence of the amount offered or allowed by the con-
demnor 10 other property owners (or comparable property
is iradmissible and its admission would generally consti-
tute a reversible error.®™ Even though the trizl court in
Blouns County v, McPherson *** erred in admitting the
amount offered by the condemnor for neighboring land,
the admission was not a reversible error because the wit-
ness’ testimony in that regard was inconclusive and not
respansive 1"

Offers Made by Owner

COffers made by owners to sell comparable lands are in-
edmissible as evidence of market value of the property
taken by condemnation>® One reason for their rejection
as a determinant of just compensation is thet an offer to
sell comparable property is not even considered to be a
measure of the market value of that similar property. Such
evidence is incompetent 10 prove the market value of the
comparable property because the asking price is only the
opigion of one person who is 0ot bound by his statement
and too unreliable to be accepted as a correct test of
value 5 Even though the landowner in a Vermont case
was erroneously permitted to testify as to the asking price
for similar property, the error was held not to be preju.
dicial or reversible.*™ The offer was so lacking in proba.
tive value that the appellate court was “. . . unable to
conceive how the jury could have made any use of it at all
to say nothing of an improper use.” 392

i Sopthweli v. Stare Highway Dep't, 14 Ga. App. 479, 4T9-80, I
S.E.2d 131, 132-33 (1961}, The offer weuld have no probative value. In
addition, under the circumsiances of thik case, the restimony of the witness
was heanay.

e fd. gt 4TS, 122 S E.2d a1 132,

i o nd 480, 17T 5,24 a1 133

i Blound County v. McPherson, 768 Ala, 133, 136, 105 So. 2d 117, 120
(1958). .

5 268 Ala. 133, 105 So. 2d 117 (1958},

e Id a1 136, 105 So. 2d at 130, The error was committed while cross-
examining one of the condemnor's withesses 'who had sppraised both the
conderanee’s land and rhat of 2 neighbot™s. He wias asked the amount of
his appraisal of e neighbor's property.

e Penna ¥. Swate Highway Bd., 127 Vi 196, 20, 1% A.2d 630, 634
(196i). Ses alto State v. Lincole Memory Gardens, Inc., 242 Ind. 206,
213, 177 M.E.2d 655, 638 (19613 (dictum); ¥ MICHOLS, sapra note 199,

§21.403).

st Sigte v. Lincoln Memory Gardens, Inc., 242 Tad. 206, 213, 177 N.E.:2d
655, 458 (19615 (diciom),

w0 Pénnz v. State Highway Bd., 132 VL 290, 294-95, 10 A.2d 6X, &M
(1961).

S T,k 294, LTD A.2d at 634.



SUMMARY AND CONCLUSIONS

Offers 10 buy or sell property made 1o or by the condemnee
or owners of comparable property are generally inadmissi-
ble on direct examination as evidence of the market value
of the subject property. The same rule is applicable to
offers made by or to the condemnor regardiess of whether
the property in guestion or comparable property was in-
volved. Under a minority rule, such as in Iitinois, recent
bona fide offers by third persons to purchase the subject
property for cash are admiszible as some evidence of
market value. Offers to sell may in some instances be used
to contradict an owner’s present contention that the prop-
erty is worth more money. The same rules applying to the
admissibility of offers are applicable to options.

The case for excluding evidence of offers was weil stated
by the California Law Revision Commission: . .

(b) Offers between the parties to buy or sell the
property 1o be taken or damaged should . . . be ex-
cluded from considerstion. Pretrial sertlement of con--
den:nation cases would be greatly hinderad if the parties
weare not assured that their offers during negotiations are
pot evidence agaiast them, Such offers thould be ex-
cluded under the general policy of excluding evidence
of an offer to compromise impending litigation,

(¢) Offers or options t¢ dbuy or sell the property to
be taken or dimaged or any other propesty by or to
third perscns should not be considered on the guestion
of value except to the extent that offers by the owner of
the property subject to condernnation coastitute admis-
s30Ns.

Oral offers are often glibly made and refused in
mere passing conversation, Because of the Siatute of
Frauds such sn offsr cannot be mmed . into & binding
condract by its acceptance, The offerer risks nothing,
therefore, by making such an offer and there is little in-
cenlive for him to make a careful appraisal of the prop-
erty before speaking, Thua, an oral offer wiil often cast
lietle Tight upon the question of the value of the property.
Another objection to permitting oral offers to be consid-
ered in that they are easy to fabricate,

7

An offer in writing in such form that it conld be
wmed into a binding contract by ils acceptance is better
evidence of value than an oral offer. But written offers
should not be considersd because of the range of the
colfateral inquiry which would have to be made to deter-
mine whether they were an accurate indication of market
value, Such an offer should not be considered if the
offerer desired the property for some personal reasons
unrelated to its market value, or if, being an offer 10
buy or sell at a future time secured by an option, it
reflected a speculative estimate rather than present value,
or if the offerer lacked the necessary resources to com-
plete the transaction should his offer be accepted, or if it
was subject to contingencies. Mot only would the range
of collaterel inquiry thal would be necessary to deter
mine the validity of a written offer as a true indication
of value be great, but it would frequently be very difi-
cult 1o make the inguiry because the offerer would not
he before the court and subject 10 cross-examination.

in view of these considerations and the fact that the
value of such evidence i3 slight, the Commission bas
concluded that offers should be excluded entirely from
consideration as basis for delermm; market value
except that an offer to seli which constitutes an admis-
sion should be admissible for the reasons that admis-
sions are admissible generafly. so+
In accordance with this policy, the recently enacted
Cafifornia Evidence Code prohibits the use of offering
prices as evidence of value, except as admissions against
intereat and then only in support of the opinion of a
qualified witness as to the subject property's value. ot
Despite the arguments that can be made against per-
mitting offering prices to be used as evidence, the author
has some doubts abont the desirability of a rule that faudy
prohibits admission of such evidence. There may be cases
where an offer is about the best available evidence of
market value. In such cases, should not the evidence be
admissible at least to support the opinion of a valuation
witness, particularly if a proper foundation supperting the
offer’s reliability has been first laid? A rule based on the
minority view would seem preferable to a flat prohibition.

T a3 Car. Law REV. Cobtw's, sra note 422, A-l, A7 0 A4

CHAPTER SEVEN

ADMISSIBILITY OF EVIDENCE OF VALUATIONS MADE FOR

NONCONDEMNATION PURPOSES

One of the parties 0 a condemnation proceeding sorne-
times will seek to introduce evidence of valuation of the
subject property made for noncondentnation purposes, par-
ocularly when such valuatiop is supposed to be made on a
market value basis. Valuation made for tax purposes was

the most common noncondemﬁaﬁon valuation involved in
the recent highway condemnpation cases reviewed in this
study, but other types of valuations occasionally were
involved.
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ASSESSED VALUATION FOR TAXATION
Evidence Held Inadmissible

H has been said that the overwhelming weight of authority
supports the rule that valuations made for taxation pur-
poses are inadmissible an direct cxamination as an ladica-
tion of the condemned property’s market value.™® Several
reasons have beén given for this rule. The basic one is that
tax valuations rarely represent marke! value and therefore
would not be a fair criterion of such value in condemnation
proceedings.®®  Valuztions for tax purposes are aimed at
equalizing the community tax load rather than et ascertain-
ing exactly what the property would seli for on the open
market. Moreover, tax assessments are seldom done with
the same degree of detail and study that is required in con-
demnation proceedings. Also, in many instances the fime
span between the latest tax assessment and the date of tak-
ing is 100 long to be of any useful value in condemnation
proceedings. Finatly, tax assessments are not subject to any
of the resttictions of the hearsay rule, nor are they, being
an ex parte statement of the assessor, subject to cross
examination. >

Only a few cases in the sample of highway condemnation
cases reviewed could be said to deal with admissibifity of
evidence of valuations made for tax purposes, but most of
them supported the majority rule discussed exrlier.’ One
of them, howewver, pointed owt that a tax assessor may
qualify as a valuation witness; he merely is prehibited from
testifying as t¢ the value shown oo the assessment rolls.s:®

Evidencs Held Admissible &8 an Admission
Against lmterest

The rule excluding assessed valuations as evidence has been
retaxed in those states that permit the. lzpdowner or his
agents to participate in assessing the property for tax pur-
poses. Alabama has beld that where a landowner testifies
as to the value of the {and to be taken, the tax assessment
sheets prepared by him or his agent are sdmissible on cross-
examination, not for the purpose of showing the value of
the Jand bur 45 an admission against interest and to test his
credibility, judgment of value, and memory.®! The pur-
pose for offering the tax assessrnent sheels in evidence must

&% CaL. Evioesce Cong § 812(b) (Wes 1966), in the Appendin of this

repodt.

8 3 Can. Law Rev, ComM'N, tepre dote 4221, A4k 5§ NICHOLE, Jupra
note 199, 4 2.1,

W Clhey of Chicage v. Harrison-Halstead Bidg. Corp., 11 Th. 2d 431,
439, 13 NE2d 40, 45 ¢1957): 3 CaL. Law Rev. CoMm'N, supra note
422, A-43-A-4%; 3 NuwuoLs, swpra noid 199, § Z2.1.

W3 Car. Law REv, CoMm’N, supra tode 422, A-d8-A-49; § NicHoLS,
supra wote 199, § 22.1. o

58 Rounduwree Frem Co. v. Morgan County, 24% Ala. 472, 475, 3 So.
Id 346, 345 (1547); Erowah County v. Clubview Heights Co., 267 Al
255, 337, 102 Ald %, M-11 (1935B); City of Chicago v. Harrison-Halsted
Bidg, Cosp., 11 L 22 433, 439, 143 N E2d 40, 4% (1957). The [Hinods
case held it wan mot o error 1o exclude from the jury the vawation of
the condemned property made by the lax asseasor for the purpose of
tanation, Here the iandowner offered the mssessor a5 a witness for the
pupose of proving on direct examination the asyessd vahue of the prop-
erty as shown on the assessment roles. Notice thal the objecuon was (o
the statement of vglue as shown on 1he assessment rolls and mot 10 the
acsespor as & whtness.

*ie City of Chicago v. Harrison-Halsted Bldg. Corp., 11 TiL 24 431, 439,
2143 N.E.2g 40, 45 (1957}, -

51 Roundiree Farm Co. v, Margan Couonty, 249 Ala, 472, 475, 31 So.2d
M6, 349 (1947); Etowah County v, Clubview Heighty Co., 267 Al 155,
157, 102 So. X 9, M-11 {1958) (dicturn). Tax awsesament sheetn pre-
pared by the landowner or his agent are inedmissthle on direct cxamina.
tion 10 ptove the valoe of the property. JSre 5 NiCHOLS, mipra note 1599,
£ 21.1.

be made clear at the time of their intfoduction.’** When
the subject property is owned by more than one person or
by u corporation, the wentity of the person participating
i fixing the assessed value could become an important
poit.

One of the issues in a Maryland case invoived the ad-
missmibilily of evidence relating to the corporate con-
demnee’s effort prior io the initation of the condemnation
proceedings to have the amount of its tax assessment re-
duced. Because the probative value of the proffered evie
dence was so slight, Hs exclusion by the lower court was
held not to be an error.*t* Apother reason given for affirm-
ing the lower court’s ruling was that the assessment per-
taired to the iract as a whole, and there was nothing in the
record 0 indicate what value, if any." was placed by the
condemnee on the tract directly involved in the condemna-
tion proceeding.®'® This case seems to decide the issue
only on the facts presented; consequently, one does not
krow how the court would react to such evidence under
other situations. The evidential issues raised in the two
Alabama cases 3¢ differ from those raised in this case. In
those two cases, the issue invalved the introduction of tax
assessments that the {andowner participated in preparing,
while in the Mary!and case the problem related to the ad-
missibility of attempts by the landowner to obtain a reduc-
tion in the amount of its tax assessment.

Evidence Heid Admissible as Evidence of Value

A Vermont case has indicated thal appraisais made of the
property for tax purpeses are admissible as evidence of
value in direct examination in eminent domain proceed-
ings®'t The issue in Colson v. State Highway Board *
arose, however, because the trial court refused to permit
the condemaor to crom-examine the landowner relative to

1 Erowal County v. Clubview Heigbu Co., 267 Alx. 355, 357, 102 A2

9, 11 {i9%55), Upheld wan the trial court’s refusal 1o permit the intzo-

duclion of & Iz shoet prepared by the pregident of the cou-

demmes corporstion, or wider hiz gapervision, when offered by the com-

demnor duting the Cuss-examingtion of the presidenmt. The reascn by that

it was not emtirely clear for juat what purpost the tax asscsamem dheet
evidence,

was offered in

L Schood of Aergoavtics, Ing., v. State Roads Comm'n,
218 Md. 236, 294, 146 A.2d 558, 368 {1538). The rengona for offering the
evidence were not given. That is, was It offered a3 eviderwe of vahee or
a8 Bn ackmddalon sgpuins levez?

™ j2, The opinion does not clarify what the court means by Ihe valoe
phcod on the 1tact By the condemnee. Docs that refer (0 the value placed
o the property by the ownet during [ax asessment? Or, dows §0 refier
1 a value placed on the land by the owner during an appeal of tax

skesanents?
Mird. Ome of the ressoos for hoiding thia evidence inadmisible was
that the mssesprnt pertained to the whole tracl and not to Just the Iract

.. taken. The iract of lznd taken wag zoned a8 residential, while the re-

mainder was zowed cither commercial or Hght industriad. That sirp
taken was oned residential lo preserve it for future highway widening.
In vaduing the property, the State's witnesses made a distinction between
the land walues depenidant on the land ose zone, while such & disdnction
wiz ool made by the Isndowner's witnesses. FPomsibly the condemnnr
desired o ilhustrace, theough Introducing evidence of ibe landowner's
sttempt to obtain & reduction in the amount Of propesty iax asscrament,
that e landowner slso felt there was distinction between g valoes in
the various zoned areas,

&4 Roundtree Farm Co. v. Morgan County, 249 Ala. 472, 31 So. 2d
46 {1947); Elowah Coumy v. Clubview Heights Co., 267 Ala, 355, 102
A.2d 9 (1998).

5 Colson v, State Highway Bd., 122 Vi 392, 397, 173 A2d B4w, 8%)
(1951) (dictum)}. Vermnont has held in previous cases that when the
velug of the properly in a malerial ssue, the grand list {assessment roil),
being & public document, 13 pertinent to this issue of value. Sere Ripley v.
Spaulding, 116 Vo 531, 532, 80 A A75-76 (1951); Viems v. Lanciol,
120 Wi, 443, 446, T8 AZE TN), 743 (1958). Sex olzo § NcHoLS, supra
e 199, 8 KL

WROEY VL 392, 173 ACZd B49 (196)).



an appesl from the lister’s (assessor's) tax appraisat of the
subject property that he had pending. Presumably, the
purpose of the condemnor's aftempt t0 cros-examine was
to show that the landowner considered the tax appraisal of
the land in question to be in excess of its fair market valoe.
While the landowner was still & witness, evidence of the
grand list {assessment roll) pertaining to the premises for
the year 1959 was introduced on his ows: behalf. For that
reason the restriction placed by the trial court on the con-
demoor’s cross-examination of the jandowner was held on
appeal to be an error.3® The landowner, as an adverse
party, was suhject to cross-examinztion by the state under
the rules applicable to such tria! procedure 5%t However,
because the valuation placed on the property by the wil-
nesses and the amcunt of the verdict were sach substan-
tially less than the full value of such properiy computed
from the grand list, the ¢rror was held 10 be harmiess.*®

Statutory  Frovitions

By California’s statute, assessed values for taxation pur-
poses are inadmissible as evidence in condemnation pro-
ceedings and are not to be considered in such proceedings
a3 a proper basis for an opinion 25 10 the value of prop-
erty.™ This statute follows the majority rule. Acteally,
California followed the majority rule in theory prior to the
enactment of that statute; tax assessments had always been
inadmissible on direct examination as original evidence of
market value. However, those assessment values could be
brought out while cross.examining experis who had festi-
ficd as to market value, for the purpose of testing the value
of such wilnesses’ opinions.®”® The same procedure was
used for appraisals made for probate proceedings.®*¢ With
this type of procedure, the policies of the majority rule
were probably not effectuated in practice, because such
a procedure was probably po more than a roundabout way
of introducing testimony.’® However, with the adoption of
legislation providing that tax assessments shell not serve es
a basis for an opinion as to the value of the property,*** the
majority rule can now be followed in practice.

On the other hand, both Arkansas **¥ and Massachu-
sefs 524 have adopted Jegislation permitting assessed values

i et MY, 173 AZd st 233 The intreduction of the gpramd list on
direct examinalion of the Isfidowner s tvidence of nwrkct value was not
objected 1o by the condempor, : :

A st 3994, 173 AZd at 853, Even though the landeowner in a
competent withess 1o 1estify 48 10 the value of bis own Twnd, $he landowner
bere was oot gquestioned as to the wilue of Ris property. Such estimony
wak ot necessary here as & prerequisite 1o the cross-piamination of him
bacause of the grand lists sdovission. See VT, STar. AN, dr 17, § [64)a
{Supp. 1967} (relating lo crosecxanmination of witneses); V1. STAT. ANN,
dt. 12, § 1504 (1999) (relatiog to testimony of owner relstive to the
value of his own property).,

4 et 398, 173 A2d st 853,

R Cur. EvIDENCE CODE § B21{¢) (Wett 1966), in the Appendix of this
repori. However, the statuts does not prohibit the consideration of actual
or estimated taxes for the purpost of detremining the tersonablz net
vental value atiributable to the property orf propesty interest being vahotid,

W Central Pacific Ry, Co, v. Feldman, 132 Cal 303, 310, 82 P 849,
F52 (1907). See 3 Car, Law BEv. ComMm'n supre note 422, A48 1o A-49,

W Cenrral Pacific Ry, Co. v. Foldman, 152 Cal. 203, ill. 92 P. 849,
832 (1907); City of Los Angeles v. Deacon, 119 Cal. App, 491, 49304,
7 P.2d 378, AT~ (1931): City of La Mesa v. Tweed & Gambre!l Plan.
ing Mill, 146 Cal. App. 2d 762, 778, 304 P.2d 203, BI3 (1956).
oS Ly 3 Car. Law Rev. CoMm’s supre nolc 432, A-d8, A-50.

o Car. Evivence Cope § 822(c) (West 1966}, in ¢the Appendin of this

report.

M oARK. STAT, ANN, § 75521 (Repi. 1557}, In the Appendix of this
report.

- Masn, Ann. Laws ch. 79, § 35 (1964}, ia the Appendix of this report.
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for tax purposes to be admitted as evidence, Under the
Massachusetts statute ¢vidence of the assessed value of a
parcel may b¢ introduced as bearing on its Fair market
value, provided the asscssment pertains to the parcel taken
or damaged and the assessments for all three vears im-
mediately preceding the taking or injury are imroduced in
eviderce. The appellate court refused in Wenton v, Com-
monwealth *® to exiend the admission of assessed value to
comparable parcels. Its reasoning was that the use of the
assessed value as evideénce of the subject properly's value is
solely dependent on the statute. Therefore, the court would
permit evidgnce of such assessments only 1o the extent
provided for in the stapme. ™

Arkansas’ sratule provides that courts and juries in valy.
ing land taken by the state in condemnation for highway
rights-of-way shall take into consideration the fact that tand
in Arkansas is required 10 be assessed at 50 percent of its
true value. One of the receot highway cases held that under
this stalute evidence of assessed valuation of the land in
question is admissible 1o assist in ascertaining markel vahue,
However, evidence admitted under the statute is not the
controliing factor in arriving -at the value of the condemned
property. Assessed valuation is to be considered by the jury
only with all the other evideace used in ascertaining the
value of the land 1 be taken.™

However, in Union County v. Richardson 5 prejudicial
error was held not to have been commitied by the lower
court's refusal 1o permit the condemnor t0 cross-examine
the landowner relutive to the amount of tax assessment on
the land in question.®*® The reasons given for affirming the
trial court’s decision were; (a) the condemnor's cwn wit-
ness, the tax assessor, testified that the assested valuation
of the land in the particular county had practically no

" relationship 1o actual value; (b) the trial court instructed

the jury that the law requires land 10 be assessed at 50 per-
cent of its true value, a fact that should be considered along
with other evidence in fixing the amount of damapes;
{c) after the trial court allowed proof of value through the
assessor’s testimony, the condemnor never sought to recall
the landowner for further cross-cxamination; and (d) it
was pever shown that the landowner knew the amount of
the assessment. ™

OTHER VALUATIONS

A California case held that an appraisal of the condemnce’s
property made for a pnor probate proceeding was in-
admissible on direct examination.®** However, the coun

e 135 Mass. 78, 138 NLE.2d 609 (1956).

e i, at 81, 139 NEX a 81t The wrial court had improperly ad-
mitted the lestimbny of a landowner's withesst relative 10 B cosmparable
parcel’s tal sstessment a8 evidence of such property’s value,

a Omohundro v. Saline Counvy, 226 Ack., 251, 255, 289 S.W.2d 145,
186 (1956). In Arkansas State Highway Comm'n v. Snowden, 233 Ark.
585, 35 SW.2d 17 (196)), the court stated that the amount the land.
owner- assessed the land for indicates 10 some degree its actual value and
B it is proper to tonsider it in ascertadning marker value.

o318 Ark P97, 287 S.W.2d 1 {1956). :

w3 Md ar 100002, 287 § W24 at -4, Afler the irial court's refussl 1o
permit the cross-cxamination, the cond r wis permiited o call the
tax¥ assessor, who lesiified relative (o the [ax asscismwent on the property
in questiont. On crossexamination the assessor slated thal there wis not
a vriterion for valuing properly in the county, that the assessment iy the
vahie put on the properly by the owners themselves, and thuar there i
wvery little relationsbip between the markel vaiue and the asseused valui i
some instances,

£ 1, gt 1002, 287 5.0W .24 i 4




did indicaie that such evidence may be adrutted at the
trial court’s discretion during the cross-examinauon of an
expert witness who has testified on direci examination as
te the property’s value: such an admission s for the pue-
pase of testing the value of the witness” opinion. The scope
of cross-examination being discretionary with the trial
judge, he may. hbwever, delermine that, under the cir-
cumstances of the particular case, the Hme when the
sppraisal was made is s0 remote that any lack of knowl-
edge concerning it is frrelevany.

In an llinois case, a consclicdated balance sheet of the
corporate landowner was held do have been ¢rtoncously
admitted as an admussion against imerest, The balance
sheet had been prepared by the corporate landowner for
submission 10 the Securities and Exchange Commission in
connection with 2 proposed merger between the condemnee
and two other corporations, and it was used in the trial to
show that the value of the property submitted to the Com-
mission by the landowner varied from the values fixed by
its wilnesses at the present condemnation action. The basis
for the inadmessibility of the balance sheet was that it was
not relevant to the issue of fair cash market value, and the
admissions of the evidence was also held to be of such a
prejudicial nature as to warranmi a reversal. 3’

The reasen for holding, in this particular case, that the
balance shect was not relevant to the usue of fair cash

markel value was based on the nature and method of pre- .

paring the balance sheet. It was hased in part on an ap-
praisal made morc than 17 years prior to the date of the
shect, or |8 years prior to the date of filing the petition in
this condemnation action. Valuc of the property acquired
prior to March 1, 1937, was based on an appraisal made ar
that time, and property subsequently acquired was valued
at cost less depreciation or deplelion; this resulted in a
balance sheét that combined appraisaf and book value,
Because the balance sheet was based partly on book value
it reflected neither the inflationary tread between 1937 and
1954 nor the increase in the corporation's value by virtue
of its location and mote favorable zoning restrictions. Con-
sequently, the balance sheet did not indicate fair cash
market value, nor did it purport to do so; in fact, it was
shown on the face of the balance sheet that it did not
purport to represent fair cash market value. ™

SUMMARY AND CONCLUSIONS

As a general rufc assessments made for noncondemnation
purposes are inadmissible as evidence of the property’s

- value in 2 condemnation proceeding. The basic reason that

his becn given is that such an appraisal, which has been
made for apother parpose, is not competent evidence of the
propertv's value in a condemnation proceeding. Another
reasan is that the introduction of such evidence would vio-
fate the hearsay rule.*™ In some states that permir land.
owners o participate in fixing the assessed value of theic
property, such evidenée may be introduced on the cross-
examination of the landowner as an admission against
interest znd to test his credibitity, judgment of value, and
memory, but not for the puipose of showing market
value,”* A few stites have adopted statutes permitting the
introduction of assessed value as an elemment to be con-
sidered by the jury in ascertaining just compensation. ' In
those jurisdictions the assessed values must be in strict
coniormance with the starutory provision,

If noncondemnation appraisals have been made by com-
petent analysts, with the same definition of value as em-
ployed in the condemnation case and following valid and
accepted methods, according to Raichiff there is no reason
for excluding the evidence.®*? This would be particularly
true if the evidence is used only in support of an expen
witness’ opinion of value, rather than as independent evi-
dence of value, 50 that the hearsay objection is eliminated
or at least minimized. However, the rub seems to be that
the appraisals, and particularly those made for tax pur-
pases, seldom are made with the necessary care and under
approved appraisal methods. The general reluctance of
courts to accept evidence of 1ax vahuations therefore seems
well advised. Bt since the care with which such appraisals
are made may vary from state 1o state, it does not seem
desirable to sugpest a universally applicable rule. The best
policy would seem to be for the courts of legislature of
cach state (o determine the relevance amnd reliability of such
evidence in the particular state and to formulate the evi-
dentiary rules for that state accordingly.

W Chy of La Mreee v, Tweed & Gambrell Planing RMill, 146 Cal. App.
24 762, T, M4 B.2d 802, 813 {1956).

o Id. (dictum).

w0 Cook County v, Vulcan Maseriaie Co., 16 L1 3d 383, 380, 350, 393,
158 ME 2 12, 1416 (19593, Whether an cvoneons admisslon of avl-
dence in prejudicial depends upon the use made of the temimony or
exhibits and itx probable effect on the jury’s verdict. The reason for hodd-
ing that a prefisdiclal error was coarpmitied in the instant <sse wa
that the coodemaor's argumenis and it extensive croas-sxaminstion of
the landownet’s witncmes about the balsnce shest tended to convey to
the jury thay either the balance shect or the Iandowner's wimesses' valus-
thons were falge,

w0 I i 89 39T, 158 N.E 0t a1 1416,

%3 Car. Law Rov. ComMm'n, supre note 422, A48 (10 A-43; 5
NiceoLs, mupro nole 199, § 221,

e 4 NICHOLS, supre note 199, § 22.1.

Bt Lre ¥ Wacwors, tepro podr 199, 4 L0 for & dlacustlon of the
varows slakitory provisons,
it Ser RATCLIF, supra sote 191, at 65, ’
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ADMISSIBILITY OF EVIDENCE OF INCOME

A leading text writer in the field of eminent domain wrote .

some years ago that the ademission and treatment of income
s evidence of value is “perhaps the most puzziing aspect
of the law of evidence in the entire realm of judicial valua-
tion.” **3 The sample of cases studied here seems to bear
out that statement.

It is true that one of the gem:raliy accepied three ap--

proaches to appraising real property today is to capitalize
a potential stream of income at a certain rate There-
fore, it would seem that the issues might have been limited
largely to such questions as: (1) whether the particular
property was one for which the Income Approach fo velua-
tion could properly be used; (2) whether the proper capi-
talization rate was used; or (3) whether the potential in-
come stream capitalized by the valuation witness was rea-
scnable. Instead, the cases seem to deal to a large degree
with such issues as whether particular leases ars admistible
or whether past or current rentaly may be introduced in evi-
dence. Apparently, in many cases evidence of the income
potential of a property was sought to be used as some sort
of direct evidence the jury might use to draw its own
inferences as to value, rather than to support the opinion
of an expert. It is not surprising, therefore, that litigation
as t0 the use of this type of evidence ahould have arisen
with some frequency. The problem is complicated by the
distinction that courts generally have attempted to draw
between rental income and busivess profits. Further com-
plications arise because sometimes the evidence of income
or loss of income is sought for some purpose pot directly
related to proof of the fair market value of the property in
question. Thus, there are cases wherein evidence of in-
tome allegedly was introduced or sought to be introduced
merely to show that the property was suitable for a par-
ticular use, and other cases wherein evidence of loss of
income was soughs 10 be introduced to show loss of profits,
for which compensation was claimed, as a comequential
damage. ‘

mmzwumzumwmv&m
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Theoretically, it is what income the property will produce
m the future, not what it has produced in the past, that has
a bearing on its market value. But, as one court said, the
income that the property is cusrently producing or has
produced in the past bears on the question of what it will
produce in the future. Therefore, through a process of
deduction, existing rental income is relevant to the prop-
erty’s market value.>*® Some problems arise, however, with
regard 1o the use of rents actuaily obtained in the past.

&h | Owonv, upra node 234, oL G465, .
4 For & discusslon sse RATOUPF, rupra note 1], w0 25-285, 29-32,
’!;-twm” v. Sz Rosds Comea'n, 220 Md, 227, 230, 151 A.2d 723,
1959).

One such problem is itlustrated by a couple of JTowa cases
holding that the capitalization ol net rents may not be used
as the sole factor in determining market value.*® As was
pointed out in one, the landowner cap, by spending an
inadequate amount for repairs and upkeep, show a high
net rental income, which when capitalized will yield a
market value that is excessive.® There the supreme court
stated; “[t is possible, of course, by cannibalizing a prop-
crty by taking all possible rentat income out and putting
nothmg back, to make it pay a highly dmpmmnmnate
income for a time." *

Evidence of reotal income must cover & period reason-
ably close to the time of the taking t0 be admissible.*** Dae
to pressures from the condemnor and knowledge that con-
demnation proceedings were imminent, the subject prop-
erty in a Maryland case had been vacant for two years
before the date of taking. Under these circumstances it
was held that the rentals received for the last two years the

" property was occupied were admissible in evidence. The

reason for sich an admission was that owners of con-
demaed property may show the contribution made to
market vajue by the uses for which the property v avail-
able at the time of taking, Except for the knowledpe rela-
tive to the comstruction of the highway in this case, the
subject property weuld have been available for rent. 2
The possibility of fraud or collusion i a problers some-
tisnees raised with regard to the admissibility of leases {con-
tract rent), Thus, it has been said that, to be admissible,
leases must have been negotiated and executed in pood
{aith prior to the commencement of the condemnation pro-
ceedings. Such leases may not have been entered into as a
result of collusion between the landlord and tenant for the
purpose of increasing the award.**' A 25-year lease entered
into only 26 days before the condemnation proceeding and
20 days prior to the Highway Commission’s resolution de-
termining that public interest and necessity required ihe
taking of the particular parcel, was heid 1o have becn exe-
cuted in good faith.**? An Ilfinois case involved a bong-term
lease with an oil company that had been negotiated and
executéd by the landowner a short time prior to filing the
petition in condémnation. Such & lease was held to be
admissible because evidence had been introduced showing

“K.pemm: v. lowa State Highway Coenm'n, 151 lowa 39, d1-42,
99 N.W. I 284, 286 (1939); Kaperomls v. [owa Stzte Highway Comen'n,
251 lowa 415, 4I6~I1 100 N.W.2d 501, 903 {1960} .

=t Kaperonis v, Staie Highway Comm’ n, 251 fows 415, 41617, 100
N. WEd 901, 963 (1960),

me 1l ag 417, 100 N.W.2d at 903,

ta Winepol v. Stafe Roads Comom'n, 120 Md. 217, 2:e-31, 151 AJ2d
713, 124-15 (19%9). Rental income w0 be ndmu:thle pugt refale to the
time of Laking.

oo T, ar 329-30, 15T A.2d L 124-28.

.- & Pegple ex rel. Dep't of Public Works v. Durm, 46 Cal, 3d £39, 842,

97 P2 964, 966 (1956); Dep't of Public Works und Bldgs. v. Kirken-
dall, 435 1. 214, 216, 123, 112 N.E.2d 61}, 615 (1943},

3 Pogple ex rel. Dep't of Public Works v. Dune, 46 Cal. 2d 639, 642,
297 P.2d 964, 966 [1956). Here the condemnot cluimed the loase wa
eolered luto for the purpose of increasiny e amoust of the awaed.

e s
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that the propenty in question was considered, purchased,
leased, cleared, and planned for a gas station, {ruck stop.
and restaurant—all in good faith prier to the commence-
ment of the proceeding.”*

In a Georgia case, evidence of the agreed rental’income
was heid 10 be admissible on direc! examination as the
basis of a witness’ opinion of value,”™ even though an
agreement had not been reached on all terms of the lease.
However, testimony showed that the amount of the rental
had been settled and such agreed rental was the fair rental
value of the property. The court used the admissibitity of
unaccepied offers to purchase and sell as its foundation 10
admit the evidence in this case. Testimony relating to
offers is not admissible, said the court, as direct evidence
of market value. However, where a nonexpert testifies as
to the facts he bases his opinion of market value on, then
such opinion evidence is admissible, even though he bases
his opinion partly oo offers.* '

Testimony on potential rents is pechaps more restricted
than testimony on actual or contract rents, Thus, the
Massachusests court held in one case thai potential rental
value of an existing structure subject to condemnalion is
admissible in evidence when such testimony is givenr by an
expert wilness qualified to express an opinion relative to
the potential rental value of the property, HHowever, a
landowner, by virtue of his ownership aione is not quali-
fied to express such an opinion. %

income From Comparable Lands

Evidence of rental income from comparabie properties was
beld to be inedmissible to prove property value in a Massa-
chusetts case, s A digtinction was made between the com.
petency of evidence relating to actual sales of similar
property and the rental values of such properties. The
supreme judicial court felt thz rental value of similar
property, as distinguished from cvidence of recent actual
sales of comparable property, was pot sufficiently relevam
1o warrant the extension of the field of controversy and the
fact-finding that the admission of such evidence would
entail 05

= Iep’t of Public Works and Bldga. v. Xirkendall, 413 11 214, 215-17,
3. 111 N E.2d 611, 812, 615 (1953).

Wi Sutton v, Sate Highway Dep't, 103 Ga. App. 29, 32~33 118 SE.Id
235 2!7 (1961).

"‘Lembﬂv Town of Framingham, 330 Mass, 461, 46263, 115 N.E2d
M, ATI {1953). The issue om appeal in this case was whether the (rial
fudge erred th excluding the landowner’s tegtimony relating to the paten-

tal remtal value of the wholt buikling faken. Al ihe tisie of uw faking -

only & portion of the bullding was rented, while ihe landowner operatest
a grocery stors i the remaining portion. ,the supreme judicial court,
stating thsl ordinarily vental value of real sstale may be rocelved in evi-
donce us affording some indication of fatr markel valoe, concluded that
the exclusion of the landowner’s testimony wad aot projudicinl error. The
landowner wis ot shown 1o have had any experience in hirleg or lettag
stores, o the irinl judge was not required to find him qualified {0 express
an opinion as to the reunixl value of the building. Ownership alene did
not require the judge to adimdt his opinion a2 to it renick valoe, even of
i his decretion he might have admitted it, In additbon, experts for the
landowner weee permitted to extify as to poleatlal remtal value,

*' Wenton v. Commonwesith, 335 Mass. 78, £82-8), 132 N.E2d &9,
6il-13 (1956). The trial court refected testismony of & Iandowner's wit-
mess that ahe owned a neighboring parcel of jatd and that she had lessed
it to an oif company for a ceriain amound of real

#urd. However, 1he fact that the owner of neighboring tand hed ob-
tained & permit for the aole of gasoline and leascd The land to an oif com-
pany WaE adrissibke within the trial hudge's discretbon (0 show 1he posiible
use of the condeninee's land, for example, as 5 basid for the propositiors
that the ares wos o gpood oee for gasoline stationa or that iv might be more
difficult 1o et another license, or 0 sel bp a competitive station,

Tha Renta! Incorne-Businss Income Distinction
The genurad rule was stated by one couri as follows:

v s setiled thar evidence of profits derived from a busi-
ness conducied on the fand is too speculative, uncertain
and remote (o be considered as & basis for ascerzaining
market value, . ., . On the other hand, it is the general
rufe that income from property in the way of rents is
proper slement 1o be considered n arriving a1 the mea-
sure of compensation to be paid for the taking of
property. . . . 5%

Another reason given for rejecting such evidence is that the
owner is entitled only to the value of the property taken
and to damages to the remainder, if any. Therefors, dam-
ages cannot be allowed for injuries {0 the business.’#?
Despite the apparent clarity of the rule, the distinction
between rents and profits has not always been casy to draw.
Issues arise regarding the distinguishing of business income
from rtental income and the admissibility of leases, par.
ticularly where the rental income is based on a percentage
of profits or gross sales. Rental income received under a
lease was excluded in an Arkansas case because the Jand-
owner was the operator of the leased service station during
& substantial part of the lease period, and the income there-
fore was said to be pari of the profitn®*! In another case
evidence of the actual rents received under a lease was
admitted as tending to prove the value of the property
taken even though the dmount of the rent was based on a
percentage of grogs sales; however, testimony relating to
this percentage figure was held fo be inadmissible."** The
term “income stream”™ used to describe the rental received
under a three-year sand and gravel mining lease caused
confusion between rents and profits in 2 Maryland case 2
Erroncously belicving that the term referred to business
profits, the trial court was held to have improperly refused
fo permit one of the tandowner’s witnesses to testify that
in arriving at 8 vatue for the land in question he considersd
the “income siream” of §$1,500 per acre under the lease.
In holding that the income was actuaily rent, the appellate
court, however, conceded that the choice of words, if taken
out of context, unfortunately did indicate business profits. "+
California’s new Evidence Code makes clear that
A witness may take into account x lease providing for a
rental fixed by a percentage or other measurable por-
tions of gross sales or gross income from a business
conducted on the Jeased property only for the purpose

of arriving st his opinion as 1o the reasonable net rentat
value attribuiable to the property 585

In addition to the statutory exception just noted and,

w Peoplte ex red. Dep't of Public Works v. Dunn, 48 Cal. 2d 639, 61,
297 P24 964, 966 {1956},

2 Ryan v. Davis, State Highway Comm'r, 201 Va, 79, §2-83, 108 S.E1d
ADY, 413 {1959). Ser airo State Roads Comm'n v, Noveasel, 203 Md 619,
623, 102 A.2d 363, 563 (19%4).

i Hot Springs County v. Bowman, 239 Ark. 790, 193, 318 3.W.2d 603,

Comm'r v. Dewey, 201 Va. 621, 630, 112 5. E.M
818, 34647 L1960},

®s Luntine v. State Roads Comm'n, 21T Md Dk, 277, 280, 142 AXd
66, 367T-68 (19508},

s fd at ITT9-80, 141 AR at 358 The appellae court added that
gveny it this “income siteatn’” had been business profits, it sl would
have been admissible we a factor to be considered in making a valustion
of the properly. As an sucepion to the rule relaling to the admission of
busincss profic In eviderce, Income in the form of profits derived from
mining iz sdmissibie,

o8 Car. EviosNcE Cose § 817 (West 1968), in the Appendix of this
Yeport.



even without statutery provision, the willmgness of some
caurty to admit evidence of rents based on gross sales, other
courts have recogmized snother exception to the peneral
rule that evidence of business income, as distinguished
from remtal income, may not b intreduced as evidence of
market value. It has been said that profits or losses arising
from a business conducted on the land taken may be ad-
mitted as evidence of market value if such profits or losses
are attributable to”the intrinsic nature of the property s
ar if the property is designed for. or applied to such
spectal use that its market value cannot be ascertained in
any other manner.™ Some couris consider that profits
from the use of land devoted to agricultural purposes are
in exception to the rule that profits may not be admitted
as evidence of market value >

EVIDENCE OF INCOME AS ILLUSTRATION OF
SUITABILITY FOR USE

The rental income-business income distinction’ has besn
blurred somewhat by the cases that permit the introduction
of evidence of business income Lo show the suitabitity of
the land for a particular use. Testimony relating to the
number of gallons of gasoline sold and to the annual vol-
ume of business comducted by the landowners on the con-
dermned premises was held to be admissible in an Indigna
case 10 show that the property appropriated was suitable
for business purposes’® In a Virginia case, indications
were made that, to show how the property was being
used F® evidence was admissible showing there was a going
business on the lapd befors the taking and the type of
business. According to a Maryland case, consileration may
be given to its productive capacity in determining the value
of the iand; the preductivity of a parcel of land has an
imporiant bearing on its value. Prospective purchasers
would consider whether or not the business conducted on
the premises has proved 1o be profitabie, and this would be
a measure of the desirability of the business’ location.
Consequently, an error was not committed in permilting
the fandowner's exipert witnesi to take inlo acoount in
veluing the land the profitable nature of the business con-
ducted on it. To do this, a witness may inquire into the
question of business profits, but he is not permited fo give
the figures in testimony. The exact weight to be accorded
this evidence 1s for the jury to determine ™

In Shelby County v. Baker™ a landowner's withess was
permitted to introduce evidence 1o the effect that the profits
of n similarly situated business had been reduced 40 per.
cent by the construction of a similar highway. The pur.

e Biyan v, Davis, State Highway Comm'r, 201 V. 79, B2, 109 SE2¢
4%, 413 (1958) (dictum).

st Pap't of Public Works and B8idgs. v. Lambert, 413 HL 183, 194, 102
N.E.2d 156, 362 (1952) (dicium).

we Arkangay Seate Highway Comm'n v. Addy, X219 Ark, 68, 769-70,
318 SW.Id 595 593 [19%6) (dictum); Wilson v Jowa Siate Highway
Comm'n, 249 o0k, 100607, 0 N.W 2 151, 168 (1958) (dictum).

b Siate v, Siabl, 226 Ind. 319, 321, 70 N.E.2d 392, 394 95 (1948).

v Ryan v, Davis, State Highway Comm’n, 201 Va. 79, 82, 198 SEId
0%, 413 (1959) [dictum}.

Mo Stz Roads Comm'n v, Novosel, 203 Md, 619, 624, 102 A2d 583,
563 {1954},

268 Ala. 111, 110 So. 2d 895 (195%), Here, & pant of the con-
dernes’s land, which wus mitable before the institution of the proceed-
ingy for service slakion purpases, wis belag cotiemaed for the Construc-
tion of a four-iune highwey.

pose of such evidence was not to prove the loss of specula-
tive profit, but merely to show that the new highway wonld
be a detriment rather than, as the condemnor contended,
an enhancement 1o the value of the property.~* Part of a
parking lot in a shopping center Icased by a supermarket
was taken in a Minnesota case. "™+ Evidence showing that
the gross sales of the leased supermarket had been steadily
increasing was held to be admissible, even though no at-
tempt was made to show whether the increase resulted in
greater or Jesser net income to the lessee. The purpose of
admilting the evidence was to show that the lease was be-
coming more valuable as the district developed and the
markel potentisl increased. These factors would have
bearing on the value of the iease.s™

EVIDENCE OF LOSS OF INCOME AS AN ITEM OF
CONSEQUENTIAL DAMAGE

In many instances the dirt, dust, nofse, machinery, tem-
poraty obstruction of accesses, and traffic detours during
the period of construction cause tempofary financial losses
to busincsses adjoining the highway improvemcnt area.
However, those recent highway condemnation cases where
the issue was raised held that evidence of temporary busi-
ness losses sustained by the landowner in the course of
construction of the highway project was inadmissible b’
One of the reasons for excluding such evidence was that
in the absence of a statute making it compensable, damages
arising from temporary losses of business during the con-
siruction period are not compensable.s”? Another reason
was that the measure of damages 0 the remainder land in
cases of partiai taking is the difference between the fair
market valee of the premises immediately prior to the tak-
ing and the fair market value of the premises immediately
afier the taking."™

A somewhat different issue relative to the admissibility
of temporary business losses was involved in an Illinots
case.*™ There, the court said, where only a portion of a

m R4 al 125, 11D So. X4 D09-f0. It was mot an cfTor Lo permil the
landowner's wilness, the owner of B scrvice station on 8 four-fane high-
way in gnodher area, (o testify thiet his volume of sales had decreased by
et afier the constructitn of such & highway. In addilion, the con
derrmor iailed W0 make proper objections to the introduction of such
avidence.

B4 Sigte, by Lord v, La Barre, 255 Minn. 309, 96 N W.2d b2 (1999),

823 04, ac 31617, 36 M. W2d a 64T

¥ Dep't of Public Works and Bldgs. v. Maddox, 11 1IL 2d 489, 493 -4,
171 N.E.2d 448, 450 (}961). The landowner contended that they were
entitled w have the jury consider weged lows of bBininess during the con-
wiryction in determining consequential damages. They offered to prove
that the machinery and dust caused by the comiruclion forced them to
close ihelr restaurant and decreased the Dusigess of the Alling station.
However, the evidence was held 1o be properly excliuded.

Wikon v, fowa Srate Highway Comm'n, 149 lowa %54, 1007, 50 N W _2d
161, 169 (1958). Traftic detours and the uncompleled side sirips along
the curbs prevented the landowner ffom opersting bis cafe during the
pericd of construction En that case. The appellate court hekd the jury
was properly instracied 10 the effect that in making sllowances to the
tandowner it should motv consider loss of revenue from thal cause.

Ryan v, Davis, Siate Highway Comm'r, 201 Va. 79, 83, 109 5.E.2d 409,
413 {19593 Here the cond complained about one af the jury
fnstructions and that evidence relatdng to damages the restaurant business
sugtained while the highway was being constructed wag excluded. The
Instruction, which told the Jury., ' . . w0 disregard any evidemce of
annoyance, inconverdence, or loss of business caused by dirl, noise, of
lempotary abstruction of access caused by the aciust carrying on of the
construction work.” was held on appeal w be proper.

i Dep't of Publiic Works and Bldgs. v, Maddox, 11 TN, 24 489, #03-04,
173 N.E.2d 448, 450 (1961]).

v fd, al 493, 171 BLE.2¢ at 450 Ryaa v, Davis, Staie Highway Com-
m'r, 205 Va. 79, §3, 109 S.E.2d 409, 413 (1959).

s City of Chicapo v. Callender, 396 IR 371, 71 M.E24 643 (1%47).
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building & taken, the jury in assessing Jdomages shonid
cither consider the remaimng part of the building to be
worthless and aflow the whole vabse of he buidding, or
consader what could be done with the remsining portion
of the building and the cost of putiing it in condition for
use. Evidence of busimess josses o peofits durmg racon-
siruction, as an element of the cos? of rchabilitating the
remaining property fo minimize severance damages, was
held 10 be admissible o assist the Jury e deciding whether
the property may be rehahititate:d in order to salvage a parg
of the value of the properiy o Taken =

f cowse, ovidence of the loss of business profits s
admissible in those states where statutes specifically make
such fosses compensable or where the courts constroe the
statules o provide for such compunsation. Thus, the Tn-
diazna court al one tume corstrued general Janguage in an
Indiana statuie *4? to mean G iow of profite was com-
pensable and that testimony of the annua! voelume of basi-
ness conducied by the landowner on the condernned prem-
ises and the damages.suffered by reason of loss of their busi-
ness profits was admissibie.®® A later decision reversed
this interpretation of the [ndiana statute **

SUMMARY AND CONCLUSIONS

Confusion abounds in the law relaling to aamissibility of
evidence of income from the property being condemned.
This appears to be due at least in part to the variety of
purposes for offering such evidence. In some cares the evi-
dence is introduced to support the opinion of 21 valuation
witness as to the properiy's market value based on capitali-
zation in the Incomz Approach to valuation. In cther
cases, however, the objective in introducing ur seeking to
imroduce the evidence appears ‘0 be to use it as direct ovi-
dence from whick the jury may draw its own inferences of
velue. In still other cases the evikience is sought (o be used
for some purpose not as directly related to proof of marker
vale-—for example, to show the stitability of the property
for a particular use. And in 2 few cases the landowner has
sought 1o introduce the evidence to prove loss of income &5
an iwem of consequential damape for which he is claiming
compensation.

Legistative action may be necessary to clarify the law in
this ares. Illustrations of possible clarifications arz affordsd
by the new California Evidence Code, in the first place,
this law makes clear that the value of properlty may be
shown only by opinion evidence.”' As noied previously
in Chapter Feur, plausible arpuments c¢an be made both
for and against a rule that permits such market data es
comparzble sales to be introduced us independent evidence
of the subject property’s market value. There would seem
te be much Jess reason, however, for permitting evidence
of income to be introduced as independent evidence of the
subject property’s value. Altheugh it may be questioned
whether many valuation witnesses ars qualified 1o use the

6 {d, at 379, TL N.E.2d at 648.

ohl Iwp, ANN. StaT, § 31706 {Burns 1969 Repl,

odi Septe v, Siabb, 226 Ind. 319, 323-28, % M.E.24 352, 39485 (1945).

e Elon v, Ciry of Inflianzpolis, 246 Ind. 337, X4 K.E.2d4 857, 852
(1965).

L Chr. BvibENCE COoR & 813 (Wasl 19663, in the Appeadin of this
report.

brcome Approach to valuasion or whether this approach
should be used at afl, surely the average juror o oot guali-
ficet to draw inferences of market value from evdeace of
income. A rule that would bar such evidence excepr when
used to support an cxpert's opinion therefore would seem
a desiruble policy and at the same time would eliminate
many of the evidential issues thar have been raised in the
cases. O course, the sugpested rale should not har use of
evidener of d lease of or of income from the subject prop-
oty {o show that the property is adapted to a particular use
if that becemes &p issue in a case, but care ought to be
teken nat 1o def this become a means of circumventing the
rule exciuding evidence of incorne as independent evidence
of markes value.

Even if a lepislature decides to allow evidence ot income
to be used only in support of the opinion of a gualified
valuation witness, there still remain problems as 1o when
and under what circumstances a valuation wilfiess may
testify as to his use of income information in arriving at his
opinion. Here, again, the California legistation illustrates
possible clarifications:

.1. The California statutes make clear thzt the capitali-
zatios (income) approach may be used only when “rele-
vent to the determination of the value™ of the property
involved in the condemnation proceeding.’®s I appraisers
and judges would accept Ratclifi’s conclusion 3% there
would be few occasions for using the Income Approach
hacause it seldom has any hearing on the most probable
selling price of the property.

2. Assuming, however, that this is a situation where
the income Approach is relevant, the California staiotes
make some further clarifications. They make clear that it
is “reasonable net rental value™ attributable 10 the land and
existing improvements thereon that is fo be capitalized, not
the rent reserved in a lease nor the profits attribulable 1o a
hasiness copducted on the property.* However, Lhe wit-
ness may take into account the reats reserved in the lease
in arriving at his estimate of “reasonable et rentaf vajve,”
and this is true even if the reserved rent is fixed by a per-
ceniage or other measurable portion of gross sales or gross
income from a business conducted on the leased prop-
erty. " Furthermore, he may take into accoun in artiving
2t his estimate of “reasonable net rental value,” the rept
reserved and other terms and circumstances of any lease of
vomparable property if the lease was freely made in good
faith within a reasonzble time before or after the date of
vahiation, "

This does not necessarily supgest that the California
rules are perfect in every respect. For example, if buyers
and sellers are accustorned to using 3 “gross income muli-
plier” in arriving ut the selling price of certain types of
propertics,®*® rather than “reasonable net renmtal value,”

80 o, Evioence CooB § 819 {Wenr 1966), In the Appendix of this

repert,

o Barcrirr, seprg nete 19F, gt 2831,

5 Cak, EvioENCE Cope § 819 {West 1966}, in the Appendix of thia
"ﬁ%n. Evicenes Cooe § 817 (West 19066}, in the Appendix of this
e Car. Bvmence Cose § 81B (West 1966). i the Appendis of this
RE‘?.;‘n FUYCLIPP, rupra nots 191, a0 30,



then that is what the valuation witnesses also should be
looking for. Wevertheless, the California statutes represent
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a commendable attempt at clarifying a difficult area of
evidentiary law in condemnation proceedings.

CHAPTER NINE

ADMISSIBILITY OF EVIDENCE OF COST OF REPRODUCTION

A third commonly used method of appraising real property
is the Cost Approach.**! in brief, the cost of reproducing
the existing improvements on the land, less depreciation,
i5 added 1o the value of the land appraised as if it were
vacant, This 1otal is supposed to represent the value of the
fand with the existing structures on it.

Evidential issues pertaining to the Cost Approach arcse
in several of the highway comdemnation cases examined.
The terms “replacement,” “reconstruction” and “reproduc-
tica” seemed 10 be used interchangeably by the courts, so
po atteropt is made to draw any distinetions among them
in the ensuing discussion.

ORIGINAL COST OF IMPROVEMENTS

The evidential issue occasionally involved the admissibility
of evidence relating to the owner's original cost and cost
of repairs rath¢r than to the cost of reproduction less
depreciation. Such evidence was held o be inadmissible.**?
In eminent domain proceedings, the measure of damages
is the fair market value of the property at the time of tak-
ing; according to the Rhode Island court, evidence of origi-
na! cost-of improvements and costs of maintepance and
repair is immalterial and irrelevant 1o the vahie of the
property at the time of condemnation.®®® Basically, as
stated by the Arkansas court, the amount expended by the
landowner in making improvements on his property is not
the test of value " A landowner may, however, testify as
10 the nature and extent of the improvements made to the
property so long as he does not testify as 1o their cost.®

[n those instances where there is not a readily ascertain-
able market value for the property in its particular use,
such as an airpont, ihe evidence of the original cost of the
property and the amount spent improving it are admissible
under an exception to the general rule*® Such evidence

I Enr 3 discossion of Cost Approsch, see BATCLIFR, suprg sote 191

2 L%Ewah v. Director of Public Works 39 R.1. 394, 397, 405, 153 A32d
173, 175, 177 {1959), Se¢ Arkansas Siate Highway Comm'n v. Richards.
29 Ask. 703, THS, 2B 5.W.2d 605, 606 (1958) (dicwum}.

@ L'Erofle v. Director of Public Works, 69 R.T. 394, 401, 153 A24 173,
e Ariamias Stats Highway Comm’n v, Richards, 229 Ark. 783, 785, 318
5.W.2d $0, 606 (1958).

w Broile v. Director of Public Works. 29 R.. 304, 397, 153 Az
173, 175 (1959).

» Arkanans State Highway Comm o v. Richards. Z29 Ack. 783, 785, m

8. W.I0 605, 65 (1958). Ser L'Ewdle v. Ditector of Public Works, 89
R 394, 397, 401, 153 A2d 173, 175, 177 (1959) (dictum). The Rhode

s not admitted as a substitete for market value, but as an
aid to the jury fo assist it in determining the market
value” The reasoning behiod the exception is that the
Fair markei value should be based on the highest and most
valuabie use to which the property could be reasonably
devoted 2t the time of condemnation or in the reasonable
future. Consequently, where there is no readily ascertain-
able market value for the property at its highest and best
use, a substitute method must be found to determine just
compensation, ¥

COST OF REPRODUCTION

The recent highwey condemmation cases under study ap-
peared 1o differ as to the admissibility of evidence relating
to reproduction cost less depreciation. Some jurisdictions
appear to have taken the position that reproduction or .
replacement costs are admissible only in the absence of
other evidence of market value in the case.” Vermont has
indicated that the admissibility of such testimony under
those conditions is additionally predicated upon the fact
that the building whose reconstruction costs are offered in
evidence has been injured or destroyed by the taking of the
land it was located on.*™* Conswquently, the admissibility
of such evidence in those jurisdictions is dependent on the
particular facts in each case, Courts have justified admit-

Isbind courl does recogrize the existence of the excepton lo the general
rule. In that cape the landowner had purchased the property M yean
prior 1o the akiog and had spent a4 substantial armowst of money making
rcpmi and converting the bullding into an apartmemt house. Fowewer,

downe: was precluded from westilying as to the original cost und
the amount speat tor improvemenis under the exception 1o the peneral
rule because of the fact 1hat evidence relating to comparable sales had
fready been introduced. See Hall v. Cuy of Providence, 45 R.1. 167,
15859 (1923}, where the coun admitted the cosls of improvemenis under
an exceplion because of the lack of comparable uales.

= Arkangas Stale Highway Comm'n v. Richards, 229 Atk, 783, 783,
AN S.W.2d 605, 606 (1950).

e rd ut B4 BY, 318 S.W.2d at 6D3-07. Here the landowner purchased
the §S-acre (ract in question and spent substantial amounts of money
improvisg [t aa an airport,. The lands were being used a3 sn akrport at
the ume of condemnation aad such wse was the most valuable purpose
for the lands, In order 1o cstablish that the most valuable use the laad
could be devoted (o was an airport, the fandowner atiempted 1o show
the amoptit of moncy be had invested in the land &nd other improvements.
Such evidence was held 1o be adminsible on the grounds that the land
did not have 2 market value for thiv usc.

b Bagland v, Bibh County, 261 Ala. 108, 11732, 77 So. d D, 2

" {195%): Argembly of God Church of Fawtucket v, Vallooe, 39 R 1,

10-12,- 150 A2d 11, 15, 16 (1959); Rome v. State Highway Bd, 121 Vo
133, 255-56, 154 A.2d 604, 606 (1955} Siringer v, Bd. of County Comm’rs
of Big Horn County, 347 P.2d 197, 202 {Wyo. 1959)_

e Bome v, Sie Highway Bd., 121 Vi 253, 236, 154 A2d 804, 606
(1959).
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ting reproduction or replacement costs as evidence of
markel value under these circumstances because o is the
only method available for detersnining just compensation. ™
An error was held not to have been committed n ex-
cluding evidence relasing to reconsiruction or replacement
costs in the Alahama,™? Vermont,** and Wyoming *™
cases because other evidence of marker value wus present,
Alse, in the Vermont case, the house in question was 1ot
taken, injured, or destroyed by the condemnor®  Addi-
tional reasons for excluding the evidence in the Wyoming
cast were that the ol well was constmicted in such a man-
ner that its tubing could not be removed, and the manner
of its construction interfered with, but did not entirely pre-
vent, the well’s use, Therefore, because the well was in-
capable of normal production, the replacement costs would
have been so entirely unrelated to market value that such
evidence would bave tended 1o confuse vather than ea-
lighten the jury.s" In a Rhode Tsiand case, evidence of
reproduction and replacement costs minus depreciarion was
held to be properly admitted to assist the trial judge in
determining the amount of damages in just compensation
to the lendowners for the value of the church taken. Here
there was no evidence rejating 10 the sales of similar prop-
eny, the only evidence available was the depreciated cost
of the buildings taken and the vaive of the land exclusive
of the buiklings.?®" The court said, “. . . where the prop-
erty taken is of & peculiar character or has z special use for
which it is adapted, such as here, if it is highly improved
with additions suitable to that use it generally has no active
market and therefore it is impossible to prove the fair
market value by evidence of comparable sales.™ %08

o dpembly of God Church of Pawtuckst v, Vallone, 8% B.1 1, 51,
150 A2d 11, 3316 (19359},

o Rugland v, Bibb County, 262 Als, MR, 131:-11, T2 Bo. 2d 360, 362
(1955), Here 3 lomber yard, planing mill, and sawmill had been con-
strucied on two parcels of fand, Tiw condemnar had taken portions from
these and the condemnes attempted (o0 give lestimony releting to the
cos! of comdrucling a simiisr planing mill on other land. The sppeliate
coutt indicated Lthat the cost of recomstrustion is admissible as cvidence of
markel value when there F 7o reasonabie market vahae for the land, but
beld that the lower court correctly refecied such evidence There because
of other vegtimony by the laadswncr's wineses indicaling that the tacts
had a reasomabie market valve before and after the taking. Such wil-
nestek cven Gavé ap opinion 20 o the emount.

- Rome v. Siaie Highway Bd., 121 Vi, 233, 29534, 134 A.2d 604, 805
06 {1959). Here the landowner offered toslimony, through the sctux!
builder of the house, ca the reproduction coit of building the same Rouse
ai the time of the trlal. Such evidence was offered by e landawner on
the question of the foly murket value of his property before the taking,
On reviewing previows decisons, Lhe court concluded that there b oo
uniform rule on ihe wdmiskibility of evidence of teconstruction costs of a
tuilding o evidence of falr market valoe, bui he indicaied the Detler
reasoned Cases beld that such evidence may be ahmissible in the dincre-
ton of the trial judge, if there is not adequate cvidence of eales of prop-
erty of comparable valoe in the same penerat focality. There were zalcs
of comparabe property ju the vicinity o upr in basing a velue opimion.

Wi Siringer v. Bd. of County Comm'ns of Big Horn Counly, M7 P22
197, 201 (Wyo. 19%9). Evidence of the com of rephacing am il well
was properly eichided becmme the propert:
value determinzble by the tsual test of what it
afier the taking.

" Rome v, Sitate Highway RBd. Y11 Ve 253, 256, 154 A2d 604, 606
{1959, The sdmistion of such teRiimony relative po the cnst of repro-
duction is predicated on the fact that the bollding, on which the evidence
is offered, has been infured or destroysd by the taking of the kand it
is locared ont. Here there wat no faking by the condesmor of the lund
on which the boliding waa located, nor was the hosse deviroyed or in-
jured by the gking for which tecovery fa sought. Comseguentily, the
admission of cvidence O reconstruction coms waa properly excluded.

e Stringer v. Bd. of Coundy Coma'ns of Big Hora County, 347 P.2d
117, 202 {(Wyo. 19595,

1t Aspambly of God Church of Pawtucket v. Vallone, 3% RE 1 31~
12, 150 Acd 51, )6 (19%9), The court did recognize the rule thar where
there are buildings on the land ken, the markei valve B the value of
the land and bulldings a3 o unit, bant states ma eaception must be made
to Lhat rube when evidence of comparable saies s ncking.

y tn guestion had o market
was worth beiore and

Ovher jurisdictions have taken the position that the ad-
missibility of evidence of reproduction or replacement costs
fess depreciation is not dependent on the availability of
ather evidence to determine market value 8 In those juris-
dictions. the issees in the cases generally involved deprecia-
tion and the “unit rule” of valuing property. For example,
ihe trial court in a Georgia case was held o have errea in
adniitting evidence as to the replacement costs of the con-
demeed houses without taking depreciation into considera-
?mn.llll'.

In llinois replacement or reproduction costs of the
buiiding less depreciation were held admissible in evidence
2z one element or Factor that a witness may take into con-
sideration for the purpose of arriving at his estimate of the
market value of the property.**’ Consequenily, a trial court
may not rule that reconstruction or replacement cost is not
2 legal method of vailuation and that 2 witness cannot take
such costs into consideration.®’? However, evidence of such
costs 1 not admissible for the purpose of showing the value
of the buildings, separate and 2part from the land itself. 53
Testimony tending to show the reproduction cost of the
buildings scparately from the land itself was held to be
properly excluded in two Illinois cases.*** Buildings are not
valued sepsrately, because just compensation is defined as
the market value of the land together with el the improve-
ments on it, considered as a whole, and not what the build-
ings cost originally nor what their cost would be at the time
of condemnation.®® The separate value of the buildings
may be considered only insofar as it affects the value of
the land.** In addition, under those citcumstances where
reproduction costs may be iotroduced, depreciation is a
vital element that must be taken into consideration s

e Id, 4t 10, 150 A at 18,

@ Stae Highwsy Dep't v. Murray, 102 g, App. 210, 155 8 E24 1
{1960} : Chiy of Chicago v. Callender, 396 11l 371, 71 NE.23 641 (1%47);
Dep't of Public Works and Bidgs. v. Pellinl, 7 TIL 24 367, 131 N.E.2& 5%
{1953); Coumty of Cook v. Coiowlal (i) Corp., 13 [, 2d 57, 133 NE2d
844 (1958); S1ate, by Lord v. Red Wing Laundry and Dry Cleaning Co,,
253 Minn, 570, 93 N.W.2d 206 (1938).

= Seate Highway Dep't v. Murray, 102 Ga. App. 210, 213-55, 115 S.E.2d
L T13-15 {1940). In view of the fact that the houses ranged in age
from iwo yeass o bwenty yeams, replacement coslt alone were not a
sulicient criteria of valoe. B of these ci tances, other factors,
such as depreciation, should not heve heen taken into considoration i
determining the property’s value. The court, bowever, did indlewe that
i the houses had been new, reproduction costs slome might have been
e best measure of damages.

a1 City of Chicage v. Callender, 196 10, 371, 381, 71 N.E24 643, &48-
4 (1947); Dep't of Public Works and Bidgs. v. Pel!lni T UL M 36T,
373, 1M W.E2g 55, 39 (1938); County of Cook v, Colonial {)ll Corp.,
15 [ 2d 67, 73, 153 NE2d 844, B47-45 (1098).

wr County of Cu-nk v. Cotonial Gil Corp., 15 . 22 67, 1T3-73, 153
MNE.2d 844, 84742 (1858) (dictum). Here the lower court made such
eh erronecats Tuling, The landowier was precluded from asking one of
it winesses i he o0k the replacement cosi of the building into coa-
sideration. However, the fuling was held not to be a projudicial error,
because the record disclosed that the witness in question did not ke
the replacement ¢oot of the building fato consideration. The buikding in
question, msccording to this witoess, covered the entire Jot, and it would
have been impossibie to reconetrics a building ke it wt the time of the
condemnation proceeding. In addition, the record dischosed that ope of
the landowner's jater oplnicn witnesses was permitted ro teatify as to
economic factors and reproduction conts,

o3 City of Chicago v. Callender, 396 It 371, 381, 71 N.E.2d 543, 648~
49 (1947} Deptt of Public Works and Bidge. v. Pelilpi, 7 1N 2d 37,
ITA-T4, 131 NLE .24 95, 39 (1955},

s City of Chicago v. Callender, 398 IH. 371, 381, 71 N.E.2Jd 641, S4B
49 {1947); Dep't of Public Works and Bidgs. v. Prilini, 7 1k 2d 367,
3'1'3"7!‘:; 131 W.E.20 55, 39 (1935).

w fdf,

w City of Chicapo v. Callender, 396 I 371, 381, 71 N.E. Id 643, 645
(147},

37 Dep't of Public Works and Bldgs. v. Pellini, 7 I 2g 387, I, 131
HN.E2d 33, 39 (1955). Reproducion cosis wece held e be pl‘opcdy
exchitded here boause no prood wag offered sy to dep




A Minnesota case heid (hat evidence of reproduction
cost less depreciation is admissibde as an aid {o the jury in
arriving at the market value of the land and improvements
as a whole.*" The reasoning for 50 holditg was that i a
previous case the aourt had held any-evidence leghinstely
bheariag upon the question of market value of the property
is admissible,"’? and, according 1o the court in the instant
case, reproduction cost fess depreciation, as defined, does

" legitimately bear on the market valoe of the property s
Depreciation has been defined 10 include physical “wear
and tear” and economic and Junctional obsolescence, Evi-
dence of reproduction cosl less depreciation s an element
¢ be considered separately in computing the valoe of the
property as a whole. Howcver, because such evidence is
admissible only 25 an element or circumstance 1o be ooun-
sidered along with ail other circumstances in arviving at the
value of the whole properly, its admission does not detraci
from the “unit rule™ of valuing property as a whole. "2

Under a statete gecently adopted in California, when it
is relevant 1o the determipation of the vslue of the prop-
erty a witness may take imto mccount, as & basis for his
opinion, the value of the property being valued, as ind:-
cated by the value of the land together with the ocost of
replacing or reproducing the existing improvements on it,
if the improvements enhance the value of the property for
ila highest and best use, less whatever depreciation or
obsolescence the improvements have suffered.®®? This stat-
ute does not seem to be as liberal as the rule adopted by the
Ilincis and Minnesota courts, for, under the statute, im-
provements must enhance the value of the property for its
highest and best use. Gn the other hand, the absence of
other evidence to determine market value 8 not a pre-
requisite to the admission of reproduction or replacement
costs under if. A California court could, however, interprer
“when relevant to the determination of the value of prop-
criy” %9 1o mean “when the property does not have ¢
market value due to the lack of comparable sales.”

SUMMARY AND CONCLUSIONS

The recent highway condemnation cases seem 1o siate two
different Tuies as to admissibility of evidence of cost of
reproduction:

1. In onc group of states such evidence i not admis-
’
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sible if there is other evidence of market value in the case.
Even in these states, however, such evidence 5 admisstblc
if it is the best evidence svailuble, as in the case of soecial-
purpase properties that do not have any ready market.

Z In d sécord group of states evidence of reproduction
cost is admissible in all instances as one of the factors bear-
ing on market value of the properly. The courts generally
make clear, however, that the evidence is admissible only
to prove the valuc of the lang with the improvements on it
and not 1o prove the value of the improvemnents separate
from the land, Depreciation must of course also be taken
into consideration.

Evidence of original cost plus cost of repair and mainie.
nance is generally excluded on the ground that it has no
relationship to market value. Exceptions are occasionalty
made where the property is of a special type whose market
value would be impossibk or exiremely difficult to
determins.

The courts, which have been extremely wary of the Cost
Approach, appear o have taken the better position. As
Ratcliffe has pointed out, the Cost Approach rarely has any
predictive usefulness in delermining market value ' I
may, however, have ulility in placing a value on special-
use properties not pormally bought and sold in the market,
In such a case, it should be frankly recognized that a
special value rather than market value is being sought, A
statutory recopnition of such a situation is exemplified by
the Maryland statute that permits replacement costs to be
taken inlo consideration in valuing churches s

49 State, by Lovd v, Red Wing Laundry and Dry Cleaning Co., 253
Minn, 370, 37375, 93 N.W.2d 206, 208, (I1938), After conudering sev.
eral suthoritles, the cournn wes of (e opiniop thal the most praciical rule
thould be that evidence of reproduciion cost legs deprecintion is admiy-
tibls i all condemnation cesef aF a fecior ressonably Bearimg on the
masket value of the property.

we ing v. Minncapolis Union Ry, Co., 32 Minn, 224, 20 N.W, 135
{1884).

4 State, by Lord v. Red Wing Laundry and Ory Cleaning Co., 253
Minn, 570, 574, 93 W.W.2¢ 206, 209 (1958), Econemic obsolesconce
would include factors that might casse 2 reduction of incresse In the
value of properly ai & result of external of environmental influences;
funciional obsclescence would include inteenat factoms  involving the
inadequacies of a structure (hat have bren developed due 1o technologics]

improvements.

o b

= Cay. Evigesce CoDE § H20 (West 1966}, in the Appendiz of this
TEOHT.

- 1d,

8 RASCLIFF, supra notz 191, a6 27-29,
o Mp. ANN. Copg atl. 33A, § 3{d) (Repl. 1967), in ile Appendix of
Liain report.
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CHAPTER TEN

ADMISSIBILITY OF EVIDENCE OF EFFECT OF THE PROPOSED
IMPROVEMENT ON THE VALUE OF THE PROPERTY TAKEN

RATIONALE

Advance public knowledge of a proposed project may have
an cffect an the value of the property that subsequently
may be taken for that project. either by way of enhance-
ment or by way of depreciation, Wherher evidence of such
enhancement or depreciztion s admissible in 2 rondemna-
lion Irial therefore becomes an issue at twmes, Only a jfew
of the cases in the sample reviewed dealt with this issue.
b should become clear that the issue is basically one of
compensability or valuation rather than evidence, even
though it sometimes arises as an evidential issue.

The corapensability and valuation issaes involved here
are complex; a rationale will first be suggested, and
the few recent cases that were reviewed will be examined
for their fit into that rationale. For this purpose the ra-
tionale developed by Orgel in his treatise on Valuarion

Under the Law of Eminent Domain ¢ will be heavily

relied on.

It is first of all necessary to distinguish between two types
of values crented by the condemnor. In the first type, a
parcel of land may have muach greater value to the con-
demnor than its value on the open market in the absence
of the public project. For example, a parcel may be worth
$10,000 as farm land, but & highway agency might be will-
ing, if necessary, to pay $! million for the parczl because
it would cost the agency more o select an alternate route
for the highway in the particular ared, One of the main
reasons for giving a public agency condemnalion powers is
to avoid the necessity of paying such holdup prices, In
other waords, this “value to the taker” is rejected as a
measure of compensation. However, o second type of
taker-created value also may be involved, The land in the
area of the proposed highway may gain value because it
will be suitable for 2 commercial use afier the highway has
been buily, whereas prior to that time it is suitable merely
for agricultural uses. Or, in some circurnstances the pro-
posed project might have a depressing effect on the value
of land in the ares of the project, and it is enhancement
or depreciation of this type that is of primary concern here.
But, the former type of valoe created by the taker is rele-
vant to the discussion of the latter type because it suggesis
that a distinction might logically be drawn between effects
on value that occur before a parcel has been definitely
designated for taking and after it has been so designated.
An exampie will make this ¢lesrer.

Suppose that parcels 4, B, and C arc in an area where
a public project supposedly will be located. One of the
parcels will be needed for the project, so buyers are now
willing 10 pay 312,000 for each of these parcels, whereas

% Sce particulsrly 1 ORGRL, supre nole 294, cha. &, &,

previously they would have sold for only $10,000. At a
tater date, the boundaries of the project are definitely estab-
lished, and it is determined that parcel A is the parcel that
wilt be taken and rhal parcels 8 and € will aot, Parcels
B and ¢ stil! will sell for 312,000, but parcel A4 now can be
sobd for 315,000 because buyers are witling to speculate
that the condemnor will pay at least that much 2nd prob-
ably more for it or, in any eveni, that the jury will retorn
2 verdict of at least that much if the case goes to con-
demnation. 1t can be seen that the $3,000 increment in
value of parcel 4 is the result of speculation as to what
the award or verdict will be {(assuming a tofal saking), and
that this is closely related to the “value to the taker” con-
cept first discussed previously, and therefore should be
rejected as an item o be considered in measuring com-
pensation. The $2,000 increment in value received by all
three parcels, however, falls within the second category of
taker-created value discussed previously. It is assumed that
the $2,000 increment was due o the fact that property aot
taken gereratly will become more valuable because of the
ocaticn of the project in the area.

However, it doe¢s not necessarily [ellow that the owner -
of parcel A should receive payment for this $2,000 en-
hancement in value. The law generally does not favor
windfalls, and this increment is basically a windfall result-
ing from the location of the public project in the area. It
tan also be argued that a condemnor should not be re-
quired to pay for value that it has created. These same
policies lie behind the generalfy accepted rule that bene-
fits must be set in partial-taking cases, On the other hand,
it can be argued that if the owner of parcel A is 1o ba
treated equitably ay compared with the owners of parcels
8 and C (which were not tzken), he shouid be compen-
sated for this increment in value. Finally, it con logically
be argued that the converse situation, depreciation in value,
ought to be treated consistently with enhancements. If the
owner s not permitted to gain from enhancements result-
ing from advance pubjic keowledge of the project, he also
shouid be protected from loss resulting from such knowl-
edge unless there are strong independent policy considera-
tions for denying him compensation.

FITTING THE SAMPLE HIGHWAY CONDEMNATION
CASES INTO THE RATIONALE

Enhancerment of Value

Although the issuc under consideration would seem to
be 3p Enporant one, it was pot fitigated extensively ar the
appeilate level, Only aboui half a dozen cases are ip-



volved, but they ilustrate most of the problems that are
likely 10 arise.

The first type of enbancemen: (valae 10 the taker) be-
came & mnof issue in an Arkansas case® The case in-
voived the condemnation of a parcel of land coataining
deposits of sand and gravel, The sand aod gravel was to be
‘used on the project a part of the land was being taken for,
The court recognized the principle that “a condemmor
should not be required to pay an enhanced price which its
demand alone has created,” but concluded Lhat the case did
not come within that rule. The court pointed out that the
value of the deposits on the land taken ware not atttibutable
solely to the present construction project,s2®

One of the most complete siafermenis with regard to
enhancements Tesulting from advance public knowledge of
the project was found in a Colorado case,®** which also
demonstrates the relevance of the date of valuation. In this
case the trigl court had excluded evidence of enhancements
from the public project. The landowner contended on ap-
peal that this was error because the Colorado lepisiature
recently had passed a statute fixing the date of valuation
as of the date of trial or the date of the condemnor’s taking
possession of the property, whichever comes first, Te this
argument the Colorado court replied:

{Tlo say that valoe is to be fixed at the time of triaj does
ot mean, az defendants contend, ikat the court must
give consideration to enhancement resulting from con-
struction or proposed coastruction of poblic improve.
ments on the property subject to condemnation. To do
sa would ellow speculative considerations to determing

value and provide & windfell for the property owner,
The courts will not sanction such considerations. . . .

There are, of coursz, exceptional situations where the
courts will admit ¢vidence of eohancement resulting
from the acquisition. They include cases where the loca-
tion of the proposed project is indeftnite or where there
is & supplemental taking. See 4 Nichols on Eminens
Domain, pp. 122-130, However, there is nothing in the
record to bring this case within any of the recognized
exceptions 10 the role s

Under the same reasoning the court conciuded that a
change in zoning that resulted from the public project
should not be taken into account in valuing the propesty.

As the Colorade court noted, it is generally recognized
thar the rule excluding cvidence of enhancements from the
public project applies onty to enhancements resulting from
the particular project the land is taken for. Although the
rule is clear, it sometimes may he difficult to tell where one
project ends and another begins. This was the problem in
a Texas case *** where the court found that a subseguent
taking of additional property 10 enlarge the original proj-
ect was in fact a separate project. Therefore, enhancement
in the value of the property resulting from the first project
could be taken into account in valuing the property for
purposes of the subsequent iaking.

The probiem of admissibility of evidence of enmhance-
ments may arise because the sales price of comparabie

& arkansas State Mighway Comm'n v. Cochran, 230 Ark, SB1, 327
5.W 7d 733 (1959).

o id L 84384, 327 5.W.2d ar TS,
. = williams v. City & Councty of Benver, 147 Coto. 195, 353 P2 17
{1961}

e Id e 199200, 363 B.id a 17374,

= Seale v, Willey, 351 S.W.2d 907 (Tex. Cir. App. 1961).
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parcals, used to prove the vakee of the subject parcels, may
have becn enhanced by advance public knowledge of the
public preject. This problem was discussed in two Jowa
cases. " Although the issiue was not squarely presented
because the court found no proof of cnhancemsnt, the
court nevertheless noted that the issue is more cruciai where
comparables are introduced as direct evidence of value
rather than merely 35 corroboration of the opinion of a
valuation witness.®® fowa also has a constitutional pro-
vision stating that a jury in detcrmining just compensation
“shall not take inio consideration any advantages that may
result to said owner on account of the improvement for
which it is taken.” ¢ In view cf this provision the Towa
court indicated a willingness o consider changing the pre-
vious fowa rule that had permitted evidence of enhance-
ments from the public project to be admitted.s3s

Depreciation of Vafue

Advance public knowledge of a proposed project also may
have a depressing effect on land valves. In a Maryland
case, "¢ error was held to have been committed by the trial
court in permifting a witness for the state to take into
aceount the “cloud of condemnation” in giving his opinion
of the value of the land being condemaned, This would seem
to be consistent with the principle that if the condemnee
is not permitted to gain from the effects of advance public
knowledge of the project, he also should be protected from
Igsses resulting from such knowledge. In fact, the Mary-
land court noted that, “{Tlhis court has held that evidence
of value based upon the effect of the taking involved in a
pending condemnation suit is inadmissible . . . We think
that the rule is appliceble to considerations which might
tend to depress values as to those which might tend to
increase them and that it should also extend 1o the effects
of the prospect of the taking.” &%

In a Muassachusetts case ' the landowner claimed com-
pensation for damages to his land allepedly caused by the
“cloud of condemnation™ that resolted when the con-
demnor placed stakes on the land to indicate the parcel
to be taken but later removed the stakes and decided not
to take the land. The Massachusetts court refused to per-
mit recovery, ssying that the stakes were a1 most a tem-
porary, inchoate injury that did not give rise 10 recovery
on eminent domain principles. A Maussachusetts staiute
that permitted recovervy of damages where the injury is
special and peculiar was of no help to the landowner be-
cause the court concluded that the claimed injury was too
indefiite, conjectural, and geperal to corme within the
ambit of the statute,*" This case seems to typify the atti-

= Jowa Dev. Co. v. [uvwa Swate Highwoay Comm’n, 252 lowa 978, 108
N.W.2d 487 (1961); Redield v, lowa State Highway Comm'n, 252 [owa
1256, 110 M W.2d 367 {1961}.

*3 Jowa Dev. Co. v. fowa Stpte Highway Comm'n, 252 lowa 974, 989,
108 M W 2d at 487, 494 (1961). Redficld v. Yowa State RHighway Comm'n,
252 lowa 1256, 125460, 110 NW.Id 397, 399-400 (1961,

= Redfield v. Towa State Highway Comen'n, 152 Tows 1256, 1358-60,
10 N.W. 24 397, 366 400 {1961).

A% Fd, a1 126061, 150 MW 2d 81 397, S0 (1961),
- % Conpressional School of Acronzutics, Inc., v. State Roady Comm’n,
218 Md. 236, F46 A 2d 538 (1938}

Y Id. at 249-50, 146 A.2d a( 565,

8 Onoralo Bios., Inc, v. Massachusetla Turmpike Authority, 3386 Muss.

54, 142 M.E.2d 389 (1957).

=0 . at $8--59, 142 N.E.2d ot 392393,
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" mide of courls in cases where the landowner 5 claiming
compensation for damages caused by the “cloud of con-
demnation” because the condemnor has changed its mind
or there has been a long delay between the anpduncement
of the project and the start of condemnation proceedings.

SUMMARY AND CONCLUSHONS

The problems discussed in this chapter, although arising
as cvidential issues in condemnation Urials, are basically
questions of compensability or valuation. Greater justice
might resalft if the appraiser would attempt o arrive at &
value urder a hypothetical siuation that removes from hiz
consideration the actual anticipatory value effects of the

expectation of taking. Appraisers are able, within the
usually expected limits of reliability, to make 2 prediction
of the mosi probable selling price of the property under a
set of conditions that include the hypothetical situation of
a narket aot affected by the rumors of the comirz im-
provement project. Thus, it would be 2 logical and work-
abie rule of compensability that the owner should receive
compensation based on the value of his property at the
official appraisal date without diminution or increase by
reason of the general knowiedge of the improvement
project.f®

e For wn extended discussicn sex RaArciiep, cupra note 191, at 52-53.

CHAPTER ELEVEN

ADMISSIBILITY OF EVIDENCE OF REPUTATION OR

SENTIMENTAL VALUE

The preceding chapier noted that valoe to the taker pen-
erally is rejected as a measure of comnpensation, This chap-
ter deals with a retated question—-the question of specisl
value {o the owner. Again, the issue is basically one of
valuation or compensability, cven though it sometimes
ariscs in the form of a question whether evidence of senti-
mentat value is admissible.

Sentimental value is that special or peculiar value to him
that an owner aitaches 10 his land over and zbove market
value.®* Reputation of the condemned property itsclf bas
been defined in an Alabama case as, “at best . . . a matter
of sentiment.” $** Issues relative to the admissibility of
sentimeotal value would probably be mosi often raised
when a landowner attempied 10 offer evidence indicating
his property has a special or peculiar value 1o him. An
example of this is where a landowner attempis 1o show a
sentimental attachrnent to his property because it has been
a family homesiead, However, the rule with regard to the
admissibitity of such evidence in eminent domain preceed-
ings seems 1o be sufficiently certain so that the issoe was the
subject of litigation it only two of the recent highway
condermmnation cases studied.$*

INADMISSIELE EVIDENCE OF REFUTATION AND
SENTIMENTAL VALUE

In those two recent highway cases where the issue was
raised, evidence of reputation of the property subject o
condemnation "1 and sentimental value ¥4 was held to be
inadmissible. For example, in City of Chicago v. Harrison-
Halsted Building Corporation*® the trial court's refusal to

give the lundowner's requested instructions that would have
permicted the jury to consider special value that the owner
might attach te his property, but which would not have
been reflected in fair cash market value, was held to be
proper.%? The reason given for excluding the evidence
was that a landowner is entided to the fair cash market
value of the property at its highest and best use,** includ-
ing any special capabilities the property might have, but
consideration is not given 10 the values or necessities pe-
culiar to the owner or condemnor in determining fair cash
market vatue. %®

Because reputation of the condemned property itself is
a matter of sentiment and ail elements of sentiment are

st Cliy of Chicago v, Hardson-Halicd Blgg. Corp.,
440, 143 NE2d %), 45 {1917},

we Popwell v. Shelby County, 372 Ale. 287, 297, 130 So. 2d 170 (1961).

a3 Popwell v. Shelby County, 272 Ala. 287, 130 So. 2d 170 (1961); Chy
of Chicago v. Hurdbon-Hatated B1dg Corp., 10 I, 28 431, 143 N.E2d
0 (1957).

i+ Popweil v, Skelby County, 272 Als. 287, 282, 130 So. 20 1M, I7s
{196%). The repuision dealt with in this csse was the repulation of the
condemned property luelf aad not at of the beighborhood where (he
properdy was located., 272 Ala. at 291, 132 So. 28 . 173,

W City of Chicage v, Harrison-Halsted Bldg, Corp., 11 M. I 433,
44041, 143 N.E.2Q 40, 46 {1957). .

sa 11 DL 2d 431, 143 N E 2d 40 (1997).

i Fd, nt #4460 -41, 143 N E .24 at 46,

we T4 g1 433-34, 143 N.E2d at 42, The propetty involved here con-
sisted of an old sia-wory brick bwilding v poor condition sad hecated
pesr the downlows arsa of Chicago. Tis highest and bewt use was the
landowners’ use for i-—warshousing of dry materials.

o al H0-41, 143 NEZd a1 #6. A disinction has bm made be-
tween Any special yalue the property itself has becsuse of cluimed special
capabilities and w apectal value peculiar to the owner. An awe wus not
raieetd here with regerd o the property’s capebilites, as ol witnewses
agreod that i present ust was it highest and best ute. The Court here
diatinguished the present declsion from othere permitting sdmission of
cvidence of specinl valugw aftribulable o the propery’s special capa-
billities.

T OIL 24 43,



excluded, the trial court m Popwell v. Shethy County &°
was held to have commitied a prejudicial error in permit-
ting the admission of evidence to the effect that the con.
demnee’s properiy bore a repeiation of having been used
in the past for gambling purposes.®' Neither the buyer
nor the seller is influenced by sentimental attachmenis ©
the property under the willing seller-willing buyer concept
of determining-market value.®** Another reason for the
exclusion of sentiment or reputation is because of the nehu-
lous and uncertzin effect of such evidence. Difficatty would
aris® in assigning, with any degree of accuracy, the dollar
amount the value would be incrensed hy sentiment or
reduced by unfavorable repuiation®ss

COMMENTARY

An analysis of these two recent cases illustrates the close
association between sentimental value and the mles of
valuation. ‘The basic guestion relative io the admission of
sentiment seems to be: by which standard is just compen-
sation determined—market value, or valoe o the owner?
Sentiment is an ¢lement in the determination of value under
the value-to-the-owner standard, but not, as heid in the two
recent highway cases, under the market value standard, o™
The general rule is that, so long as the properly has an
ascertainable markel, the measure of just compensation is

w212 Ala, 287, 130 So. i 170 {1961). The issum was whether ar not
evidenca of reputation of the property itsel! was admissibiec as a proper
elctuent bearing on such property’s market walue. 272 Al st 291-92,
13G So. 24 &t 17314,

oLl ax 29192, 130 So. 3d ar 1T3-74. Over the landowner's obiectiom,
the condempor was permitied by the wial court to iptroduce in evidence
a court Injunction restraining the landowner from uaing the property for
wn (Hegal purpose—gambling. Tsiees involved on appeal beve differed
from those Involving market valoe based on profit of rent received froom
the jilegal wae of the property. Had the sdmissibility of such profits or
rents Seen the imsue, the court indicated If would have followed cases
from other jurisdictions and held that present value based on past illegal
use may nol be congidersd in making an awerd of just compensation,
afthough the .property had bdeen put to an llegal upe and aithough such
use did change the markel value.

= id As long as scntiment may not incresse the price under the
willing buyer—willing selier concept, the court reasoned that sertiment
psay nol reduce the price. Sentimental considerations causing a seiler to
demand and & buyer to pay & higher price are of the same character,
bot tc mn opposite effect, a3 the repulation of the condemnce's property.
Bagically, as long an sentmental value that an owner sitaches 1o his
property du ol taken into account b determining i walue, reputation,
that §n tkely 1o bower the value of the property should alko nol be taken
into accouni in valuing the propey. .

ward mt 292, 130 8o, 2d at 174, Xenaginary or specuiative valuza
should not be used 13 4 basis for rwatding dacagen. 272 Alx. s 291, 130
S0, 20 a4 173,

o fd w292, 130 So. Ad at 14 Cloy of Chicego v. Harnson-Halsted
Ridg, Corp. 11 I8, Id 431, €40-415, 143 N.E2d 40, 46 (1937}
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in accordance with the marker value standard 5 and evi-
dence of sentimental value is inadmissible.*™ To admit evi-
dence of sentunent as s factor in the determination of just
compensalion under the market value stendard would, in
effect, make the measure of damages conform with the
valug-to-the-owner doctring,'=*

None of the states appears fo have any statutory pro-
visions relating direcily to rthe admission of sentimental
value in evidence. However, under California's evidence
statute “* value i3 defined in accordance with the willing
purchaser-willing seller concept; Pennsylvania's evidence
statute states, "A qualificd valuation expert may testify on
direct er cross-examination, in detail as to the valuation of
the property on a comparable market value, reproduction
cost or capitalization basis . ., " ** “Fair market value”
is defined by both the Marylond ¢ and Pennsylvania
statutes in accordance with the wilitng buyer-willing seller
concept. Statutes such as these, which indicate the mea-
sure of just compensation is in accordance with the market
value standard and then define market value by the willing
buyer-willing seller coneept, are as effective as statutes that
prohibit the introduction of sentiment in evidence.

SUMMARY AND CONCLUSIONS

Sentimental velue is inadmissible in evidence as an element
bearing on value in the determination of just compensa-
tion. The principal reason is -that just compensation is
based on market value, rather than on value to the taker
or value to the owner and, in the market value concept,
evidence of sentimental artachment is irrelevant. Another
reason sometimes given for excluding this evidence is that
its effect on value would be 1o difficull w prove, even if
it 15 assumed Lo be relevant.

o5 4 Mecpold, supra note 199, § 1.0,

o NicHotS, supra noae 199, §§ 12301, 12.32(21).

= See 3 Cal. Law REv, ComM'N supra nole £22, 5t A-17 which glates,
“Yalue to the owper iz a subjective stzndard; it bley the o
10 present a myried of faclors ihat may or may not in facl exist to
calarge hiz awand. It opens the door o sham and fabrication. [1 has
no limils, it bas no control. By itsell. it seriously weakens the concept
of “just compensation’—Sjust’ to the condemoor as well x5 Lo the con-
demnec.”

%l EViDENCE GodE § 814 {(West 1966}, in the Appendix of this

Teport.

" Py, STAT. AnA. HL 26, § 1-T05(2) (Supp. 1%67), in the Appendix
of this reprort.

0 Mo ANN, COpe art, 33 A& & & {Repl, 197}, in the Appencia of
this report.

M Pa, STAT. ANw. Tiy, M, § 1603 (Supp. 1977, in cthe Appendin of
this report.
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CHAPTER TWEILVE

ADMISSIBILITY OF EVIDENCE OF HIGHEST AND

BEST USE FOR PROPERTY

The measure of compensution for a parcel of land taken for
public use under cminent donmin s the iair market value
of that land¥* Courts define fair market value as the
amount of money that a purchuaser willing but not ohligated
to huy the property would pay to an owner willing but not
obligated to sell it, taking into consideration bl uses the
land was adapted to and might in reason:be applied.s3
Thereiore, as a general rule, property is usually valued
according to its “highest and best use™ ar some similarly
worded formula. That is even 2 legislative requirement in
& few states.™* Similarly, a statutory provision in Vermont

provides that dumages resulting from the taking shall be

based ont the property’s value for ils “most reasonable
use”; *° gn- the other hand, 2 Georgia statnte states that
the value of land taken is not 0 be restricted to its agri-
cultural or productive qualitics.¢ In estinrating Georgia

land values inguiries may be made as 1o all other fegitimate -

purpases to which the property could be appropriated. 7

Continuing urban cxpunsion and changing land-use pat-
terns and land valucs have caused the “highest and best
use™ concept to be a frequent source of litigation. This
chapter is directed towards an analysis of those problems
cortnected with the kind of evidence that may be introduced
to prove the subject properly’s adaptability for a specific
use, many times [or 4 use other than its present use. Ad-
mussibility issues raised in the sample cazes with regard to
“highest and best use”™ usually involved questions relating
1o the admission of evidence to show: (1) the property's
higher value for some other use; (2) the owner's intended
use of the property; (3) adaptability of the properiy to
a use currently prohibited by zoning: and (4] suvitability
of the properly for use as a reswlenfial subdivision
development.

HIGHER VALUE OF PROPERTY FOR SOME OTHER USE

Courts presented with the question in the few sample cases
dealing with the subject were in agreement that the present
use of the condemned property does not precledethe intro-
duction of evidence to show that such property has a hugher
value for some other use s Thus, -an Alabama case held
it was not an errot o permit an inquiry o the adaptability

w4 NICHOLS, supra note 199, § 122,

it fd, ot 12.2(1).

s Mp, Ann. Coue art. A, § 6 (Repi, I1967), in the Appendix of
thiy report; Me. ReEv. Star. A e 230§ 1974 (19643 Pa, STar, ANN,
tt. 28, § 1-603(2) (Supp I957), in the Appendix of this repor.

e yr, Braxy, Awes, tit. 19, § 221¢2) {1935).

e Ga. Cone ANy, §§ 36305 (1962},

w Id

s Blount County v, McPhersun, 268 Ala. 133, 137, 105 So, 29 117,
12021 (1958); City of Chicago v. Sexton, 408 I, 351, 156-57, 97 N.E.2¢
287, 289-90 (1951}; Utech v. City of Milwaukee, 9 Wis. 2d 352, 356-38.
I N.wW.2d 57, 61-62 {1960). -

of a parcel of farm land for wse as a housing project or
filling station or other business place.™ Quoting with
approval from Alabarc Power Company v, Henson 51 the
court said:

It is reievant {o ingwire into the several eiements of
vaiue, such as the wses to which the property is adapted,
glthough not presently so used, if it sppears such pro-
spective use affects the present market vaiue of the
property. Whatever an intelligent buyer would estcem
a5 an efement of value at the time of taking may be
considered 55

Along this same line, 1the 1llinois Supreme Court held an
error had been commitied by excluding the landowner's
offered evidence 10 show that the property was susceptible
of other than railroad uses without impairing its use for
railroad purposes.®™ Provided that it can be done without
impairing the use of the property for railroad purposes,
railroads are authorized under legislation 1o improve, de-
velop, convey, and lease any of their property owned in
fee.*' In view of that sralutory provision, said the supreme -
court, the compensation 1o be paid to a raifroad for the
taking of an easement over ifs property must take account
of the use o which that property could be put without
impairing the use of the rest of the property for railroad
purposes.ti

The condemnor in a Wisconsin case claimed that be-
cause the landowner did not intend to change his use of the
property al any time in the near future and the condemna-
tion did not interfere with the operation of his present
business establishment and dwelling, the present use of the
properly made by the owner was it5 most advantageous
use.** However, the appraisers for the fandowner were
permirted to value the property on the basis of the use it

=2 Blount Coutty v. McPherson, 268 Ala, 133, 137, 105 Sq. 2d M7,
120-21 (19583, The court uses Thoemion v. City of Birmingham, 250
Aln, 631, 33 So. 2d 545 (1948), which held evidence as o the adspt-
ability of condemned property for @ subdivision o be a fropec clement
for consideration of the jury in assemging domeges, as a bagie for iy
decisine,

w217 Al 561, 566, LBT So. T8, TIi (1939).

it Boenl Couaty v. McPherson, 268 Ala. 133, 137, 195 S0 23d 117, 1il
{1958}, Ses alvo Missislppi and Rum River Boom Co. v. Patterson, 98
U.S. 403, 408 [1878), which stuted: “The inquity in such cases must be
whal i the property worth in the market. viewed not merely with
refesence (0 the uses to which it i ac the dme applied, but with
reference to the usey 0 which bt iz plainly adapied; that is 1o say, what .
{3t worth froem iiw availability for valvable uses.”

2 Cily of Chicage v. Seaton, 408 IRt 351, 356-57, 97 N.E3d 287, 289~
90 (1981}, The trial court had relied on City of Chicago v. Lo, 276
I, 571, 586, 515 N.E. 391, 403 (1917}, which held (het the property
of & raliroad company wsed in the conduct and operatlon of thae radl.
roald is devoted to a public use and, whether or not it is capabk of
ancther use. its viliue to 1he railraad company is its use for rajlroad pus-
porca. 40E Ii el 335-%4, 97 NLE.IG ar 289,

3 1ny REv. SyaT, ch. 114, § 174a {1963). City of Chicago v. Scxion,
408 k. 351, 356, 97 M.E X4 287, 289 {19%f).

;’;(iity of Chicago v. Sexton, 408 T 351, 356-57. 87 M.E2d 287, 290
€195},

ﬁ?!;’ﬁl;:ch v. City of Milwwukee, ¢ Wis. 2d 352, 35657, 101 N.W.24 57,
&1 {1880).



might best be adapied to (some type of business develop-
ment), even though the present use of the property {miall-
work factory and residence) was noi disturked by the
partial taking and there wis no iestimony on the part of
the owper that he iniended to develop the property for
. business purposes.®™® The fact that the owner had not seen
fit'to use his property for business development was, ac-
carding 10 the supreiac court, evidence ko be considered on
the issue of the most advantageous nse, but it was not cow-
‘clusive®? As a basis for its decision, the court said there
was testimony indicating that the trend in that pari of the
city was towards development of property for commercial
“purposes, and so the tnal court was justified, particutarly
in view of the fact that the property in question was zoned
for business uses, in its finding that the property’s future
business use comstituted its highest and best use."™

A trial court’s refusal, on the other hand, io permit an
inquiry into the adaptability of a particular property for
other uses does not necessarily ¢onstiiete a reversible er-
ror.®* In an Alabama case, a small sirip was taken from
a parcel of land on which a sawmill and planing mill were
located, and the mal eourt refused to permit one of the
landowner’s witnesses to answer 4 question as to whether
the property had 2 value for any purpose other than its
present use.®*® Such a refusal was held wot to be an emror,
and even if it was, i was not, according to the supreme
court, a reversible one, because only a small portion of the
parcel was being taken and the structures on it were not
touched, testimony had already been given ss to the tract’s
before and after market value, and the jury had an oppor-
tunity to view the premises,

INTENDED USE OF PROPERTY BY OWNER

Closely related to the effect of the present use of the prop-
erty is the question concerning the admissibility of evidence
of the owner’s intended use of the property. Courts in the
sample cases did not appear to have a specific answer to
this question, The admission of the owner’s intended use
seemed o be dependent on the trial court's judgment as to
the value of such evidence in cstablishing market value,
This value s in turn weighed against the number and
complexity of the collateral issues that the evidence was
Lkely o introduce inte the casc.

Under the gencral ruie, as expressed by the Caitfornia
court, the use intended hy the owner is immaterial; it is
market valoe, and nos value to the cwner, that is to be
determined.** For cxample. the court in one case said:

The criterion is not the valwe of the use of the property
to the owner. . . . The valve is determined hy taking
it account the highest possible use to which the land
is or may be reasonably put, and what a purchaser
would he willing to pay for it in view of soch highest
possible use. 93

wofd, at 15758, 101 NNW.2d at 61-62.

*T NS at 357, i0F NOW.24 ae 61

o d, at 358, 101 N.W .24 at 6.

&% Ragtand v. Bibb Counly, 263 Ala. 108, 151, 77 So. 2d 360, 161-62
11955).

o £, gr 110-51, 77 8o, 2d at 161-62. The reason for the question was
1 show thay the tand was oo suitable for any other puspose than for o
sawmtill and planing mill.

o 14 at 111, 77 So. 2d al 362,

& Propie v. Yinsow, 99 Cal. App. 2d 100, 221 P.2d 1o {1950); County
of Los Angeles v, Bean, 176 Cal App. 2d 521, 1 Cal. Rpir. 464 {1559),

In another, the court stated:

All reasonable uses must be considered. . . . Evidence
of the vaiue of the highest and most valuable use is
admissible, not as a specific measure of value, but as &
factor in Axing market vehag, ®6s ’

Evidence of a proposed plan by the owner to use ke prop-
erty ror motel purposes was held to be admissible in that
case for the purpose of showing adaptability of the Jand for
that use, but inadmissibic for showiag the enhanced loss to
the owner because the taking of part of his land preciueded
him from: catrying out his particular plasned improve-
ment. ™ “In other werds,” said the court, “it is not value
W use, either actual or prospective, to the owper that is
imvolved, but valus in exchange—market valua—that is the
test.” ©*¢ However, a later case, in which the condemnor's
witnesses had introduced evidenoe that the best use of the
property would be for an office building, held that it was
proper for the landowner's witness to testify that the owner
had plans drawn up both for an office building and for a
garage, that it had been estimated that the garage would
vield a better retorn than the office building, and that the
type of building testified to by the condempor's witnesses
would be economically unfeasible and unprofitable.®* The
landowner, according to the court, has the burden of prov-
ing value and severance damages and of showing the high-
est and best use of his property, and so the testimony was
admissible to rebut the evidence offered by the state and
thus show that zn office building on the property would be
economically unwise, t4*

lowa’s Supreme Court does not appear to have been
consistent in ils view pn the question of the effect of the
owner's intended use of the propery. A restrictive view
seems to have been followed in a 1959 case where the court
implied that it would limit the highest and best use rule 1o
uses shown 10 be within the owner’s coniemplated plans.t*?
The trial court’s refusal in that case to insiruct the jury, as
requested by the landowner, that the property must be
valued according to the highest and most valuable use that
it could reasonably be pur fo as shown by the evidence
offered at trial, was affirmed on appeal.s" furies, said the
court, should not be required to explare ali of the possi-
hilities to determine the highest and most valuable use
for a property. Too much speculation and conjecture would
be involved in making that determination, Another reason
for affirming the lower court’s refusal to mstruct the jury
was because of the fecling that vsually, “. . . it is doubt-
ful if the condemnee would contemplate changing from his
present use of the premises to the most valuable use which
could reasonably be found.”” 07 Ii was noted, however,
that if the owner had contemplated conyeriing his farm
land into city lots, and it was found to be soitable for that

= People v. Wincon, 9 Cul. App. Zd 100, 102-063, 231 P24 at 162-63

ot City of Duly City . Smith, 510 Cal. App. 2d 524, 531, 243 P.2d 46,
51-52 C1952).

e ff, at $32, 243 P24 ac 51,

Lo -

7 People v bovp, 127 Cal App. 2d 786, 801, 271 P24 253, 496 (1954)

S T o K- 02, 27d JU04 an 396,

n@ Hamisor v Towa State Highway Comm'n, 250 lowa 1228, 1235, 98

CONOW.Id a6, T4 (195%).

s at 1229 -30, 96 NOW.2d at T47-44,
R gL 12H), 98 N.W .2 ol 48,
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purpose, such a fact should be taken into consileration by
the jury in determining the fair market valueS** A luter
case, on the ether hand, indicates the acceptance of a more
liberal view."1 Evidence of a plat showing lead and spur
railroad tracis that could b built and used for industrial
purposes, the use the landowner claimed the land was
adapted for, and testimony as to the adaptability of the
tract for industrial use, were held to be properly admitied
it that case. Even though the tractage had not been built,
nor had the Tand ever been actually used for industrial
purposes, the evidence, said the court, was not 1Go specu-
lative.s®* Quoting with approval from Ranck v. City of
Cedar Rapids**® 1he court’s decision was based on the
proposition that: R
. .. the owner is entitled to have the jury inforraed of
all the capabilitics of the property, as 1o the business or
use, il any, to which it has been devoted, and of any
and every use to which it may reasonahly be adapted or
applied. And this rule includes the adaptation and velue
of the property for any legitimate purpose or business, -
even though it has never been so used, and the owner
has no present intention to devote it to such use 28

A few sample cases appear to jllustrate the relationship
between the admissibility of evidence of the owner's in-
tended vse of the property and the extent that these planned
uses for the property have progressed toward reality.*
Drawings of plans prepared by the landowner ten years
before the commencement of the condemnation proceed-
ing and a topographic map prepared for him by a civil
engineer, both of which showed the improvemenis the
owper planned to build on the property, were offered and
admitted in evidence by the trial count without the con-
demnor's objection, in an Hlinois case.®® A landscape
architect’s plat that elaborated considerably on the owner's
original drawings was, on the other hand, excluded by the
trial court, and the landowmer claimed on appeal that this
was erroncous. This plat, which showed in detail the own-
er’s plaos for the use of the property, was prepared after
the commencement of the seit and éompleted about ten
days before the trial. Whether evidence of plans of struc-
tures the owner contemplated erecting on the land may be
admitted depends, according to the supreme court, entirely
on the purpose for which they are offered and they are
{imited to this by the trial court. If they are offered merely
in illustration of one of the uses to which the property is
adapted, and if the use of the cvidence is clearly and ex-
pressly Dmited by the trial court to that object, they are
admissible at such court’s discretion: but if the object of the
admission is 10 enhance the damages by showing that such
a structure would be a profitable investment, they are

ool (A

®t Jowa Dev. Co. v, fowa State Highway Comm's, 252 lows 978,
108 W .W.3d 487 (19%:1),

wild st 988, 108 NW.2d w 493, Some preliminery work, however,
kad been dome on the railroad @act,

w34 Lows 363, 36558, 11l N.W. 1027, 1028 {190T).

= lgwa Dev. Co. ¥. Iows Stalc Highway Comm’n, 252 Iowa 973, 98§,
108 N W .24 437, 493 (1961).

bud ¢ of Pubdic Works and Buildings -v. Lambert, 4§t 1M1
183, 101 W E.ld 386 (1952); Southwick v, Mamachugeits Tumpike
Awthority, 339 Mass. 666, 162 N.EZa I7L {19597; State, by Lord v.
La Barre, 255 Mim. 309, %6 N.W.2d 642 (1959); L'Etcite v. Direclor
of Public Wosks, 539 R.1. 3%4, 153 A.24 173 (19s9).

% Depaniment of Public Worky and Ruildings v. Lambert, #11 . 183,
19193, 103 W.E.xd 336, 361 (1952). Mo acwsl comsuuction had been
commenced Bt the tUme the condemnation sult wan flled,

clearfy held to be incompctent. However, the supreme
court felt that even if their admission Jdoes not constitute
a prejudicial error. the infreduction of such evidence should
not be encouraged because there is gererally a danger of its
being misundersiood by the jury.®™ Disagreeing with the
tandowner’s contention, the appellare court held the trial
judge in this case had not abused his discretion in rejecting
the plat.™ Similarly, the supreme court in 2 Phode Island
case hekl that an error had not been commutied in exclud-
ing evidence to the effect that the owner intended to alrer
the premises by converting certain apariments located on
the subject property into- addirional doctors’ offices.™* Such
evidence, said the court, would be pure speculation, The
estimated cost of such altlerations and the increased rentals
presumed to result therefrom, together with the quesiion of
avatlabie tepants, would not have furnished the jury with
facival information bearing on the question of fair market
value.’¢?

Part of a parcel of land that at one time had been Rooded
by & now breached dam located on the tract was con-
demoed in Sowthwick v. Mussuchusetts Turnpike Au-
thority.’* The breach in the old dam could be repaired
at a cost of $4,000, according to one of the owners wit-
nesses. One of the issues on appeal involved the trial
court’s exclusion of the landowner's testimony to the effect
that he had plans to repair the dam and to either seli the
land to a fish snd game club or to develop 2 camp site on
it The condemnor's cross-examination of the owner dis-
closed that, except for making one or two surveys of the
arca involved and checking on a simifar development in
another ares, he had done very little toward executing hia
plans for the development of the property. The dam could
not have been repaired after the taking because the result-
ing pond woukl have extended onto that part of the land
condemned for the highway improvement.’®* Agreeing
with the trial judge, the supreme judicial court held that
insufficient progress had been made on the owner's plans
for developing the property to warrant admission of evi-
dence relative to the cost and other details of the particu-
lar project the landowner had in mind.’** However, the
court did note that the presence on the land of the brook
and the dam, which might have been repaired at a cost of
ondy $4,000 prior 10 the taking, might well be of interest
to a prospective purchaser. The possibility of restoring the
large pond was sufficiently substantial to be entitled 10
consideralion in appraising the market vaiue of the lamd
at the time of the taking. 11 was, said the court, a factor
increasing the propenty's marketability. ¥ the landowner
reasonably thought that a purchaser would pay more for
the property because of the possibility of restoring the pond
at low cogt and because of the adaptability of it for camp
sites, that, the court further noted, was a question of judg-
ment he was entitled to use in formulating his opinion of
the value of the property. In short, he was entitled 1o bring
out the relevant facts. Therefore, the landowner, who knew
w14, a1 192, 103 NE.2d at 361

e rd, mt 193, 101 NLE2d at 351,

W L'Brole v. Director of Public Worls A9 B.1. 3904, 40102, 153
A2d 173,177 (1959).
i g,

e 33Y Mam. 666, 162 N.E.2d 271 (1959).
T bd, we 66769, 162 M.E2d 2t 27374,
% Id. gt 669-71, 162 N.E.2d ai 274-75.



enough about his property to express an opinion ahowt its
market value and the reasons for his opindon, should have
been able to testify about the weight he gave to the poten-
tial use of his property in comnection with the restored
pond.?™  If the reasons for his opinion, said the coun,
" .. could be shown on cross examination {(a) to %
_unconvincing, or, (b} to result o an over-estitiate of the
value of the property or of the feasibility of restoring the
pand, or (e} 10 be based on faulty analysis or ihadequate
investigation, these matters go only to the weight of the
testimony,” and would net affect its adonissibibity
Quoting from King v. Minneapolis Uman Railway Com-
pany. ™ the Minnesota court sand:
We think it may be stated as clementary that a person
is entitled to the fair value of his properily for any nse
to which it is adapied . . . whether that use be the ons
to which it is presently applied, or some other to which
it is adapted. H is, we think, equally trioe that any evi-
dence is competenmt and any fact is proper to be con-
sidered which legitimately bears upon the guestion of
the marketable value of the property. . . . The owner
has a right to its vaiue for the use for which if would
bring the most in the marke.70%

At issue in the instant case was the condemnor’s contention
that the trigl court erred in receiving in evidence expert
testimony as to valuations that admittedly were based on
improvements to the premises then in contemplation bt
not actually completed at the time of trial. In giving testi-
mony as 10 valuations based on the contemplated improve-
ments, the witness deducted the cost of completing the
shopping center from the valuation arrived at. Work was
in progress at the time of condemnation. Plans for the
completion of the project had been submitied and accepted
by the owner and some contracts had been awarded for the
construction involved. It was possible to determine with
a degree of accuracy what the cost of completion would
be. Such evidence, said the supreme court, was properly
admitted on the grounds that the completion cost of the
project could be determined and was deducted from the
expert's estimale of the valuation of the shopping center as
a completed and going concern M

ADAPTABILITY Of PROPERTY TO USE CURRENTLY
PROHIBITED BY ZONING

A frequent source of litigation involved the guestion of
how reasonably probable a prospective use must be befere
evidence is admissible to show the value of the property for
that use. Problems of this pawre generally arose in thoss
situations where the prospective use of the property is
restricted by a zoning ordinance, or where the owner con-
templated subdividing his land into residential lots. In-
stances regarding the extent o which evidence may be in-
treduced to show the property’s adaptability w0 a use cur-

Tl 1d ar 610-78, 142 N.EId o 17475

™4, ar 610-TH, 162 N.E2Jd at 275, The trial couri wad Lop jussified
in excluding the lavdowner's testimony and reasens calirely. portions of
the testimony which were son relared 1o & particutar projecl of devefop-
ment  {rather than 1o the <fect wpon market vabue of the geaesal
possibillty of sweh 2 development) cuuld have been sxcluded in lesa
wholesale fashion,

™ 32 Minn, 224, 225, X NW. 135 136 (i884).

M Stare, by Lord v. La Barce, 215 Minn, 309, 315, 4 Nwza H42,
647 (1959).

b,

rently prohihted by zoning are discussed in this subsection,
and the guestion of the adminsibifity of evidence that the
propecly s suitable for suilivision d::vclopmen! 5 cdis-
cussed in the following one.

Existing valid £oring ordinances may prescribe or limit
those uses that may be considercd in proving markel
valuz."*'  The gencral rule exprossed in the sample cases
appears o be that evidence of the properiy’s market vajue
for a particvear use currently prohibited by zomng may be
admiicd oniy i rezpring is sufficiently probable for such
a chapge o have an effect on the present market value of
the property s of the dute of Yaking.”* With regard to the
effect of a zening ordinance specifyving o mimimesm sethack
requirement, the Minncsota court stated:  “Ewidence of
value for uses prohibited by an ordinance may be intro-

duced and considered valy where there is evidence showing

a reasanable probabiiity that the ordinance will be changed
in the near futire,™ 71*
The court in @ Califormia case stated the ruke as follows;

Where the land is not presently available for a particular
use by reason of a zoming ordinance or other restrictions
imposed by law, bul the evidence tends to show a “rea-
sonable probability” of a change in the near future, the
effect of such probability upon the minds of purchasers
generally may be taken inle consideration in fixing
present market value, ™4

In 2 later Califormia case, the landowner claimed the jury
was entitled to consider the possibility or probability of
prospective zoning changes that might permit use of her
ot for other rthan single-family residential purposes; here
the court went even further when it said:

Where there is a reasonable probability t(hat zoning
restrictions will be azitered in (e near future, the jury
should consider not onky those uses currently permitted,
but also other uses fo which the property could be de-
voted in the event of such a change™5 . . . The jury
is enfitied to and should consider those factors which &
buyer would take into consideration in arriving at a fair
murket vafue, were he contemplating 2 purchase of the
property . . . and it is manifey that plausible and
pmbabie changcs in the characier of the neighborhood
and in ,,onmg restrictions in an area constilule such
factors,?

T'lSt::.(le. by Lord v, Pghi, 254 Minp, 2%, 356, 95 W.W.2d 3, W
{19593,

19 5rate ex rei. Morrisor v. MoMion, B3 Ariz. 161 262 65, 355 P
400, 901-08 (1960); People ex rel. Dep't of Pubiic Works v, Dunn. 46 Cal.
R3S, 642, 29T PG 964, 966 (1956); Penple sx rel. Dep't of Public
Wuorks v. Dornovan, 5 Cal. Rpur. 19 (1961), rev’d, 57 Cal, 2d 348,
15254, 3% Pad 1, 435 {1962); Stawe Roads Comm’n v, Waerriner, 21t
B, 480, 483-91, 128 A 2t 248, 13053 (1957); State, by Losd v Pah),
254 Wann, 349, 356, 95 NOW. XA B85, %0 (1959).

The vaiidity of a roning oidinance, however, cannot be collateratly
attacked in a condemnution proceeding. Robinsom v, Commonwealth, 33§
Mass. 630, 63132, 141 N E.2d 727, 727-18 (1937},

A Stale, Dy Iord v. Pahl, 254 Minp. 349, 356, 95 NW.2d 83, 90
{1959y, The secord in the <ase, however, Jid 1ol disclose any cvidence
that would have indicated a reasvnable probabdlity hat the setback
requitement would be changed.

Similarky, an Arizonz case heid that the commercial valuc of property
zoned For residenny] purpdses could nol be considersd in determining the
present marker value of the property unless evidepce was introdoced
jaicaling @ probable change Trom resideprial W commercial zoning in
the fear futore. No such evidence was jntroduced here. Slaie ex rel
Morrison v. MecMinn, 38 Ariz. 261, 262 6%, 335 P24 900, 90204
(1960,

U People ex #ef. Dep't of Public Works v. Dunwy, 46 Cal. 2d 6§19,
642, 257 P2d 964, 966 (19563 Testimony was given bere thal a change
¢f zoning was reasomably of highly probakle,

F People ex rel. Dep't of Poblic Works ¥, Donovan, 15 Cal. Rpu
19 {196E), rer"d, §7 Cal. 24 346, 152 360 P24 1, 4 {1562},

T pd.
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Landowners are not required o show that the zoning
authorities were contemplating changes in the Zoning re-
strictions. The reasonable probability of a zotting change.
noted the court, may be shown by a variety of factors,
including ncighborhood chanpes and peneral chaages in
fand use??7

The principal guestion in a Marviand case, aind one
which had not been previously passed on by the state'’s
court of appeals. invalved whether it was erroncous, as
claimed by the condemnor, 10 permit introduction of evi-
dence of the probability of a change in zoning of the sub-
jcel property from residential to Tight industry and to ailow
the landowner’s witnesses to testily to market value on the
basis of & prebabie change in zoning ™' Noting that bath
text writets and numerous cases in other jurisdictions rec-
ognize the rule that *. . . evidence of & reasonable prob-
ability of a change in zoning classification within a reason-
able time may properly be admitted and its influence upon
market value ar the time of the taking may be taken into
account,” ™% the colirt of appeals, disagreeing with the
condemnor's contention, stated that it saw no reason for
not adopting the above rule in Maryland.?*" Therefore,
testimony to show a substantial possibility or probability
of a reclassification should be admitted in evidence."? “If
the evidence offered proved to be insufiicient to establish
a reasonable probability of rezoning within a reasonable
time after the date of taking, it would,” said the court,
“have been entirely in order for the irial court to have
instructed the jury as fo the insufficiency of such evidence
and to have stated that no element or enhancement of
market value could be based upon the mere possibility thar
at some time in the future a reclassification might oc-
cur.® 7t That, however, was not the situation bere. The
showing as to the growth of pepulation in the area, the
market expansion of its commercizi area outwards and
toward the subject property, the demand for propesty for
industria! use in the area on such land already having
industrial zoning in effect, the adaptability of the subject
property to industrial use, the opening of part of an ex-
pressway in the vicinity, the opinions of expert witnesses
to the offect that the highest and best use of the subject
property is for light industrial use. were sufficient to meet
the test of at least a reasonable probability of reclassification
within a reasonable time."??

SUITABILITY OF PROPERTY FDR SUBDIVISION
DEVELOPMENT

Closely associated wilh the gvidentiary problemis concern-
ing the owner's plans for using his property is the question
involving the admissibifity of evidence that the properiy,

argd, an 353, 369 P2g at 4. Becouse of changes In character thay
the asightorbond had undergone, the landowner theorized thal she
could reasonebly expect that ber property would be upgraded in zoning
and use. Sofficient evidence was present, uaid the cour, to support her

theury.

% State Hoads Comm'n v, Wariiner, 201 Md, 480, 483-84, 128 A Jd 248,
250 (1957}, ’

B Id, at 486, 128 A 2d ac ¥,
S pd, gt 488, 118 A2d at 28

LEd, gt ARG, 128 AT at 231,

N o 486, 128 A 24 at 251-32.

™ pd ay dBA-BT, 128 AXD ne 232, With tegard 1o the landowner's expert
wilnesaes basing their opinlons of value on ihe probabllity of a chagge

which fs presently being uscd for agricultural or nonurban
purposes, is suitable for use es a residential subdivision
development. As with proof of the owner's intended use
af the dangd, the cases studied did not appear o set forth
definite rules with regard 1o the extent that evidence of the
landowner’s proposal to subdivide his land may be admitted
to prove the value of the subject property for that purpose,
Trial courts seem to have a considerable amount of discre.
uon in deciding whether the probative value of the evidence
outweighs the detrimental effects that could result from the
raising of time-consuming and misleading collateral issues.
The samnple cases did, however, indicate some of the factors
the trial courts take into consideration to assist them in
exercising thewr discretion us to the admissibflity of such
evidence on an individueal basis, Two of the most important
factors disclosed by those cases include the imminence of
the subdivision development nnd the purpose one of the
parties had in offering the evidence. ’ _
Cases in Alabama 7' and Arkansas ™25 jllustrate the in-
fluence those factors of imminence of development and
purpose of introduction have on the court's exercise of its
discretion to admit proposed subdivision plans in evidence,
In the first Alabama case the land a parcel was being taken
from for highway purposes was undeveloped and no lots
had been laid out.™® A rough map offered by the land-

-owner, which showed a possible subdivision of the subject

property into residential lots, was held to be properly ad-
mitted in evidence for the purpose of showing the best use
of the property relative fo determining its present market
value, However, such evidence would not be admissible,
said the court, for the purpose of establishing value based
on the speculative profits from the sale of the proposed lots,
Basicalty, then, under the rule expressed in this case, a
preposed subdivision plat can be admitted to show the use
to which the land could be put, but no valuation of sny
kind, such as puiting a price tag on the Jots.’® can be
placed on the map.

The condemnor in the second Alabama case, Srale v,
Goodwin,™ claimed the trial court erred in accepting in
evidence the landowners subdivision plats showing that the
33-acre tract in auestion had been divided into 63 Jois
before the taking and 39 lots after, resulting in the loss of
24 101574 An argument was made by the condemnor that

In the 2oning ordinance, the court of appealy noted that the Jury did
not sccept their testimony entirely at face vatue 211 Md, av 487-53, 128
Al ar 282,

o Erowah County v. Clubview Heights Co., 167 Ala. 355, 102 So. 2d
3 {1358); Statz v, Goodwin, 272 Als. 618, 123 So. 24 373 (i961),

"3 Arkansas $tale Highway Comm'n v, 0. & B. Ine., 217 Ark. 739, 301
BW.2d 5 (1957}; Arkaneas State Highway Comm'n v. Watkins, 129 Ark.
27, 313 SW.Id 86 (1958).

o Etowah County v, Clubview Helghts Co., 267 Als. 355, 337, 102
50. 2d 9, 10 (193K).

4, at 33657, 101 So. 24 at 10. The court basesr iz decision on
Thoenton ¥ Ciry of Rirmingham. 250 Alx. £3], 655, 35 So. 2d 345, 347
{1948, which states: “Evidence of value of the property fur any we o
which # W reasonabiy adapted I8, 55 already stated. adtmissible but The
proof musk be sa limited 2nd the testimony resiricted i¢ Ity value for
such purposes. Of probative iendency on this issue is the offer of a
propased plan of 3 possible scheme of development, and the trlsl court
80 held, but it was not permissible to incorporate in soch A plan the
speculstive price of the individual tots.”

™ Stute v. Goodwin, 272 Al 618, 133 So. 2d 175 (1%61).

T id. ap 630-21, 133 So. 24 at 397-78. AR of the lors had been fully
taid off om the growunmd and abl engineering work had been compleied. A
plai of one gection had been given fnal approva) by the Planning Com-
mission of the Cliy of Montgomery., while the ptar of the other section
had been given only preliminary approval. The lots in neither of the
scctions bad been developed.




the proper unit for valuation purposes was the entire tract
of 33 acres and any evidence that the tract was divided imo
lots created an improper unit for valuation.” Agresing
that the entire tract was the proper unit for valuation,™
the supreme court held that evidence as to the actual value
of the lots was properly admitted, first, because of the
‘highest and best use factor.”™ and second, because the ract
was part of a going subdivision proven to be successiul”*
and the plans for subdividing the {ract into lots had already
been approved by the ocal authorities.”™ Compensation,
said the court, is hased on the use the property it adapted
or reasonably adapied 1o, and it was conceded here that the
highest and best use of the property in question was for
resifential subdivision purposes,’s* With regard to the
second reason for admitiing such evidence, the court said:
“When property has reached the stage of development as
has this subdivision, ne competent appraiser could dis-
regard the value of the lots, and an appraised valuc based
sokly upon acreage would not only he unrealistic, but
unfair to the landowner.”"*¢ Another reason for the ad-
mission of such evidence was because ali lot values were
set by the witnesses after they had excluded the speculative
values and the anticipated profiis.”™®’ In distinguishing the
present case from an earlier one, which held it was a re-
vensible error to permit proof of the values of separate lots
by the front foot, the supreme court said there was no
attempt in the instant case to prove the valve of individual
loks.738

In one of the Arkansas cases a strip of land was taken
for highway purposes from a tract that had been divided
into resudential Jois. ™ The strip taken, however, was not
subdivided, but instead had been reserved by the sebdivider
for highway purposes. Many of the lots were already sold
at the time of the condemnation trial.™* With regard to the
strip taken, the landowner sought to prove its value for
residentiat Jot purposes by offering testimony showing how
the parcel might have been divided into such lots had the
sirip not been reserved for the highway project, and the net
value of each lot after deduction of improvement costs.
Contrary to the condemnor’s contention, the supreme court
held the testimony o have been properly admitted to estab-
lish market value, and as a basis for such admission said,
“The established rule in this state in cases like this is that
the owner may be allowed 10 show every advantage that
his property possesses, present and prospective. in order
that the lury may satisfacrorily determine what price it
could be sold for upon the market.” 75* The tract involved

g at 612, 133 Bo. 10 at 378

g,

o b, a 823, 133 So. 2d at 37879,

2 id at 622, 133 So, 2d at 379,

a5 I, oy H11, 133 So, 2d at 3118, Ser alse 2‘11 Ala. ar 623, 133 5o
Adoal 379

™ Id, ay 622, 133&: 2d at 378.

a4, g1 622, 133 So. M oar 379, Fer alw 272 Ala gl 623, 133 5o 4
TR R

V5 M. at 623, 133 So. 24 at 379, See alve 277 Ada. a1 623-24, 133 So. 24
at 379 -B0.

A a1 623, 133 $o. 2d ot 379,

* Arkamigs Stwie Highway Comm'n v, 0. & B. Inc,
T4 41, 301 SW2E S, 6 (1957,

re I

R ur 764-43, W1 5 W.2d at B, The condemmnor conceded thal the
potential e of lamd for subdivision purpuses may be considersd in
esigblishing marker value but claimed it was erroncous 0 show the
number and value of loas Into which w cerlain ael conld be divided.

T Ark. 79,
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here was a going subdivision and surrounded by well-
developed residential sections of a fast growing area, and
its best and most Jogicel use was for reswdenual ot develop-
ment; therefore, this was not a case, as were the situations
i those cited by the condermnnor to support its argument,
where the land’s use for subdivision purposes was merely
speculative and too remow to influence preseni market
value *?

Part of a tract of Tand that was suitable for subdividing
mto Jots, but which had not been so subdivided, was taken
in the sepond Arkansas casc.™* In his attenpt to prove the
value of his fland taken, the landowner sought to introduce
in eviderce a plat showing possible subdivision of the area
into residential lots and the probable value of the lots ™4
The supreme court agreed with the condemnor’s contention
that the admission of such evidence by the trial court con-
stituied a reversible error.™® Landowners have the right to
introduce competent tesiimony to establish and explain the
suitability of the land for its highest and best use; evidence
was admitted without dispute here to show that the subject
property’s most valimable use was for residential purposes.’1?
What the supreme court is holding here, then, s that it is
improper to show the number and value of lots in those
situations where the land actually has not been subdivided
and it may be some time before the subdivision iakes
place. ™" Evidence relating to the number and value of lots
in a monexistent subdivision “. . . partakes too much of
the character of speculation to serve as a basis of valuation
at the date . . . of the present suit.” ¢ “It i3 proper to
inguire what the tract is worth, having in view the purposes
for which it is best adapted; but it is the tract, and not the
lots into which it might be divided that is to be valoed ™ ™+

SUMMARY AND CONCLUSHINS

The term “highest and best use™ as applied to eminent
domain situations is concerned both with valuation con-
cepts and with the rules of evidence. Buyers of land
normally will give thooght to its maost profitable use and
will bid up its price o what they can afford to pay under
this most profitable development plan. The “highest and
best use™ concept, therefore, i5 a legitimate element in
determining market value (most probable selling price),
and both appraisers and courts freely accept the validity
of the generat concept,”**

K iz noted in this chapter that evidential problems
generally cun be divided imwo four categories: (i) the
effect of the present use of the property; {2} the owner’s
intended usc of the property; (3) the effect of zoning; and
(4) the suitability of the property for subdivision develop-
ment. With regard to the first category, it is clear that the
prescnt use of the property does not preveat imtroduction

wa fd al 745, 301 S W.24 a1 8.

8 Arkapsas State Highway Comm'n v, Watkos, 219 Ack. 27, 300
§.W.2d 86 (1955}

w0 ar 2931, 300 SW 2d ar ¥7-48.

w5 2 a1 29, 3, 54, 303 5.W.2d ar 47-88, 4D

R g 29, 10T SW.2d st 87, See alio 224 Ark. st 31-34, 353 Sw.la
ab B8 -9

A ap F1-34, 113 5 W .20l BE-9,

W fA. ut 32, 303 5.WULd an 89,

o fd. at 13, 113 S.W.2d at §9,

T Seg genetetly RATCUIRE, supra pote 191 al $3-57.
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of evidence of tts suitability for some other ose. This is
consistent with sound appraisal theory.™ With regard 1o
the sccond catepory. the courts again seem o have fol-
lowed sound appraisal theory. The admission of evidence
of the owner’s intended use scems to depend on the trial
court’s judgment as to the probative value of such evidence
in establishing market value, weighed against the number
and complexity of the collateral issues that the evidence is
likely to introduce into the case. As the courts sometimes
point out, it is market value, not value to the owner, that
is 10 be determined, and the owner's intended use may or
may not be relevant 1o the determination of market value.

Most of the evidential issues have arisen in the kst two
categories noted. As a general rule, evidence of a prop-
erty's adaptability to & use currently probibited by zoning
may be admitted only if rezoning is sufficiently probabic
for it to have an effect on the present market value of the
property as of the daie of taking. The general ruie is
therefore quite clear, but difficult underlying factual issues
are presented, Admissibility of evidence that the property
presently used for agricultural purposes is suitable for use
as a residential subdivision development appears to be
dependent on the imminence of development and the
purpose of introducing such evidence. Courts in the cases
stirdied here admitted plats of proposed subdivisions for the
purpose of showing that the highest and best use of the
property is for residential development but not to establish
market value by reference io the selling ptice of the lols.
Only where the subdivisions were developed did the courts
in the sample case admit in evidence the value of the resi-
dential lots. Rarcliff has suggested that the courts have
bezn somewhat 0o restrictive on this point. Investors in
reel estate of this type clearly start their calculations of
present value with the expecled future prices of lots 1o be
marketed, and such evidence therefore should be relevant
to a determination of present vaiue. Conseguently, courts
should not exclude this type of testimony if it is well sup-
ported by market analysis and used ir connection with esti-
mates of productior costs and the r1isk and cost of
wailing, 12

The Culifornia Evidence Cede touches on the subject of
highest and best use when it stales that an exper? witness
may base his opinion of valoe on all those . . . uses and
purposes for which the property is reasonably adaptable
and availeble . . " that a willing buyer and wiliing seller
would take into constderation in determining the property’s
price.”* The Code further states: “When retevant 1o the
determination of the value of property, a witness may fake
into account as a basis for his opinion the nature of the
improvements on properties in the general vicinity of the
property or property interest being valued and the charac-
ter of the existing uses being made of such properties.” 754
The admissibility of evidence of the property's highest and
best use is similerly dealt with in the Pennsylvania stat-
ukes.”** These seem to be largely restalements of the gen-
eral comman law rule, which is stated as follows in Nichots:

To warrant admission of testimony as to the value for
purposes other than that to which the land is being put,
or to which its use is limited by ordinance at the time
of the taking, the landowner must first show: (1) that
the property is adaptable to the other use, {2} that it
is reasonably probable that it will be put to the other
use within the immediate future, or withib & reasonabls
time, (3} that the market value of the land has been
ephanced by the other use for which it is adaptable.?>s

Perhaps the California and Pennsylvania statutory rules
represent as definite a siatutory formulation as is feasible
in this particular arez. A considerable amount of discretion
must remain with the trial courts, and improvements, where
needed, probably can be brought about through the educa-
tional process.

= Id xt 3455,

It 36,

™ Cu, Eviomeces Coom § 514 [Wen 136), in the Appeadix of this
report.

T Car. Bvisency Coor § 821 (Wesr 1966), in the Appendix of this
report

™ Ser Fa. Star, Awn. it 26, B 1-703{2), 1-TOS(}) (Supp. 1967},
in the Appewdtz of this report,
4 NKCHROLS, rupre Bole 199, § 12314

CHAPTER THIRTEEN

ADMISSIBILITY OF PHOTOGRAPHS OR OTHER VISUAL AIDS

Issues relating to the admissibility of photographs, maps,
plats, charls, models, and other demonstrative evidence for
the purposes of showing the location or condition ¢f the
property subject to condemnation were raised in 2 few of
the recent highway condemnation cases. Most of these
problems, which related to the visual aids' accuracy and

their relevancy to an issue in the case, involve photographs
as contrasted with maps, plats, chars, and so forth, The
admissibility of such evidence as subdivision plats and maps
to iHustrate the adapizbility of a particular parcel of land
for a specific use is not analyzed in this chapter.



PHOTOGRAPHS
Varification

Parties offering photographs 7*° must show by extrinsic cvi-
dence that such pictures are a true and acourate represenia-
tion of the property they purport to portray. Such verifica-
thon may be estabiished by zny wilness who is familiar with
the scene porirayed and is competemt to speak from per-
sonal observation.”™ When a wilness who had indicated a
personal knowledge of the piciered buitding identified o
photograph as a protrayal of that building, such identifica.
tion was held in one case to be a sufficient verification of
the vxhibit's correctness by a qualified and competent wit-
ness F* In another case, a registered professional engineer
employed by the condemning city identified certain aerial
photographs 7% as representing the properly in guestion,
the neighborhood surrounding it, amd the relative position
ol the improvements.”™ His teslimony thai stated a fa-
mijarity with the property in quesiion and that the photo-
graphs accurately and correctly portrayed such property
and its conditions was held to be an adequate certification
to suppost the exhibits’ admission in evidence.™? The suf-
ficiency of the certification of a pholograph seems to be
discretionary with the trial judge.’®*

Relevancy and Materlality

The relevancy of a photegraph pertains to the relevancy of
the fact or subject matter pictured and not to the propriety
of evidencing 2 relevant fact by a photograph. If the fact
to be shown by the photograph is itself irrelevant, and so
inadmissible, the fact cannot be made relevant and proved
by a photograph.™ Generally, photographs are considered
1 be relevant to the issues in the case and so admitted in
evidence if they assist the jury in undersianding the case or
zid a witness in explaining his testimony.™ As with veri

BT Sep Commonwealth Bep't of Highway v, Willisms, 347 5w 20 454
Ky, (9581, where it was held that colored photographs arz admissible
under the o conditions as black and while pictures,

Withow! critng aky cases a$ 3 Basis for his sssstption, Scott fndicaies
that when phtds are relevant abd properly verified, there shopid be no
question 45 W thelr admissibility, becavse by stiowing the actual colors
of & sutyect they are even & more faithful 1ype of reproduction than
niack amd white pholographs, The couds, therelore, wili not, Scott fecls,
wepect the modd reliable type of photographic pictures.  [Scovt, Paoro.
vaAPKE EVIDENCE § 627 (1942 ]

T Sate ex rel, State Highway Coon'n v, Coune, 338 S.W.24 22, 617
{Mu el See eise Frankfun «, City of Dallas, 229 SW.2d 727, 713,
T26 (Tex Civ. App. 19571,

W Staie v rel Swte Haghway Comm'n v, Cone, 338 3.W2d 22D
(Mo. 1960). When shown & particulur photogiaph, the witness said,
“This is the New York Life Boildiag.” By such a stziement, 1he appel-
late court held, he in elfect said, “This photograph troly represcnis the
portrayed 12t of the New York Lite Building as { have seen in” 338
SW.2d w27 .

m Scory, PROTOGRAPHIC BvIDENTE ¢ G2R [i%42). Aenal piciuyes shauld
be admigsible under 1be same rutes governing all photographs, Therefore,
they must be relevant (o some saoe in e case and verified a4 a correct
represeniation of the property they purpor! W poriray. See, e.x., Modic v.
MeCunneld, 103 Ga App. 758, 759, 125 SE.2d 675, 676 (19621 (holding
an aerial photograph was improperiy admuted as evidence because it was
nol prapetly verified or suthenticated by some other evidence); Buchanan
v. Hurdle, 206 Miss. 722, 125, 48 So. 2d 354, 355 195> {properly e3-
ciuded. a5 the accuracy apd correcrness of the pholographs wese nat
eroperly and sufficientty showp )

™ Ergnkleet v, City of Daltas, 228 SW d 722 723, 126 (Texr. Civ
App L95T).

wr g,

™ B Staic ex ref. Stare Highway Comm'a v, Cune. 33 5W 24 120
T aoRde 1943 snolding thir the tial conrl did ot abuse s disoretion
in sdmittng the photographs ). '

L

7 Harwe v. Stae Roads Commdssion of Maryland, 22: Md 164, 172
132 A.2J o44, B43 {1959} (dictum).

fication, the determination of relevancy and matenality of
a phatograph is left largely to the sound discretion of the
triad judge, and his ruling m that regard will not ordinarily
be disiurbed unless B can be shown he abused thar dis-
creftion. ot

Adivissible photographs in eminent domain procecdings
must be relevant and material to the issue of deteriining
just compensation on the date of valustion for those com-
pensable rights taken or damaged by the condemnor, Rele-
valicy problems in the recent highway condemaation cases
gencrally arose because the photographs were taken either
befaore or after such date of valuation, Consequently, they
were subject to allegations that they did not represent the
true condivion of the property at that time; therefore, they
coukd not be refevant or materiul to the issue of determin-
ing just compensation. In making its decision the coury,
in each sumple case, had to determine if the photograph
represented a compensable right taken or damaged, and if
s0, to decide if the photograph had a heartng on that right's
value, OFf course, photographs that are entirely irrelevant
and immaterial 1o that issue ™ or are of such a nature as
to divert the minds of the jurors to irrelevant or improper
considerations are excluded from evidence ™™ For example,
a photograph of a parcel of land focated in a business zone
across the street from the condemned properly, which was

" not in such a zone, was held to be properly excluded on the

ground that such a photograph was not relevant o the
issue of asceriaining the subject property’s value.™™ The
reascning behind the decision was that the two properties
were not comparable ™t In the second case, photographs
showing the injurious conditions of the property on the date

the condemnor took posscssion (approximately two and

‘one-half months after the date for assessing damages ) were

held to be inadmissible because of their irrelevancy to the
issue of determining just compensation.’?! The basis of the
decision in this case was that compensation to the con-
demnor for damages done to the property between the
valuation date and the date of possession was nol an issue
for detlermination, and so the admiswion of the photographs
might have misled the jurors o bhelioving the dawe of
possession 1o be the one for valuation ™

The decisions in some of those recent highway cases
indicated, however, that photographs do not have to be

™ fg, ar 17173, 156 AU at B4R Stare ex rel. Siate Highway Comm’n
v, Cone, 338 SAW.Id 21 X7 (Mo 1980); Colon v, State Highway Bd.,
12} W 3E297, ITY ALX BB BS1 1u61). See Corens v. State of Mary-
lanid, §85 M. 550, 570, 4% A 14 14d, 346 {1946), which stated: “Whether
a photograph iy of any practical vilue :n oo particilar case is a preliminary
yuzstion Tor she sl foun, and the cournt's o¥erose of discretion in de-
iermiining the question is mot open o review unless plarnky arbitrary.'”

T See vy P'Ewadde v, Direcror of Public Works, B9 R.1. 384, 153 A2d
T3 C19sY.

B Sigie ex rel. State Highway Comm’n v. Cone, 33 S.W2d4 22, 27
(Mo, 1w}, See, ek, New Fersey Highway Authority v, Wood, 39
NI Super. 574, 321 A2d 742 LSS

0§ Einile v Diirecior of Public Works, 89 R.I. 3, 402 4031, 153
AZd LTI 178 1959y,

W™ id. Property Jocuipd ioam arza roped {or business commonly has
aoprenler value because of thai reoson, and so the admisslon of the phoro.
arapk for consideritinn by he jury would have peen peejudicial o 1he
condemeror.

i Wew Jersey Highwiy Authernty v Waood, 39 NJ. Seper. 579, 330 42,
it oA2d YAz, THOAG 19985, ifere the phatographs were held e have
bren erroncausly adinitted by e rrial court. The issue in the case was
to stetermyne the prigerly’s vadue ws of the commencement date of e
vondemnaticn sclien. and become The pictares did not represent the
prermises’ condition il Lhat timw, they were not relevant 1o thal issue.

T Npw fersey Highway Austhonty v, Wood, 39 M, Saper. 3930 S80-
X2 123 A Zd T4d. TH4-43 (1956). Photographs made of ihe propenty on




taken at the time of valuation to be relevant o the issuc of
determining just compensation.’™ Some illustrations of
these situations may be helpful for un understanding of the
problems relating to relevancy. Photopraphs 1uken of the
property nine months bhefore the date of condemnation
were held o be relevant to the issue of the case and so
admissible even though improvements had heen made on
the property between the dates of photographing and valua-
tion.’* Such pictures became relevant through the ac-
companying testimony of witnesses and other evidence that
indicated what improvements had becn made on the prop-
erty since the date of photographing and what condition the
property was in at the time of valuation.’” Prejudicial
error was held not 1o have been committed in admitting
photographs made in the winteriime of the subject prop-
erty condemnned the previous Aisgust, because the jury
counld not be misled by the testimony of the condemnor’s
wilness that the photographs were a fair representation of
the propenty’s condition at the time of comlemnation.’™

In a case of partial taking, where the measure of dam-
ages is the difference between the fair market value of the
property before and after the taking, photograph: made
depicting the change in the condition of such property after
the date of valuation have been held to be admissible. The
reason i that such photographs have a bearing on the
property’s value after the date of taking aad so are relevant
to the issue of measuring damages.”’” 1n addition, the
photographs afford an opportunity for a comparison of the

property before and after the taking.’™* Where the issue in

the case was 1o determine just compensation for the Joss of
the landownes's access rights, photographs made at a time
when the conditions of the property had been substantially
changed from the date of taking were held to be admissible
to show the nature and extent of damages to the remainder
of the property by reason of the fact that the access righta
had been taken away.”™ Photographs in a Missowri case

Me date of posscision Won{dwndiuﬂvelhtluwlhlwml
Those photagraphe, which

time of possemion iksn w1 ithe time of valgation, would have been
prejudicinl to the Iandowner because of thelr possibility of reduciag the
amoent of compensption.
™ Haoce v. Stale lond Comm'n, 221 M. 164, 156 A.2d 644 (1959).
Carey v, Itdpp Stare Highway Comm'n, I3} Miss. 598, 103 S0, 2d
413 (1938); Mamte ex rrl. Biate y Comm'n v. Volt Concrele Ma-
mmmswum:m 1940); A v, Directog
Works, 30 RJ. 96, 155 A2d 244 (1988); Y. o WA
933 {Tex. Civ. App. 1936); Colson v, State Hulwy B, 22 Ve, 2
173 A.2d 84% (1981).
1 Hance v, State Rosds Comm'n, 221 Md, 164. 172-73, 156 A.2d 644,
68--45 {1959}, \
™ om 172, lssA.uusu The photographs were nol admitied &3
alrneuprqnmion the condition of the Propenry s it enisted oo
the date of valustion, bt as a true represepistion of the condiioms as
ey calited when the piclures were actually taken,
™ Ajootian v, Dbrector of Public Works, 90 R.1. 96, 100-01, 135 A.2d
4, 24 (1953). Todepemdentty of lbe condempor's witness' opinion, the
Jurors coukd reach the same or a different conclusion that the photographs
maau mmmmdlhpmpmyncmdulon at the lme of con-
nation
T Carney v. Mississippi Stnie Highway Dep't, 133 Mizs. 588, 610, 103
So. Id 413, 417 (1958) (holding ail photographs having any bearing on
the vahie or condition of the propery before and after \he “taking are
adminible): Colson v. State Highway Bd.. 112 Vi, 392, 397, 173 A 24
m 52 33 (1961).
™ Colson v. Staie Highway Bda., 122 Vi. 392. 37,171 Ald B3, 152-53
{1961}, The photographa in queilion showed the property deripg the
consiraction perhod wher many of the trees hadl been cut dowa,
™ Siate v, Meyers, 202 S.W.2d 933, 938 (Tex, Civ. App. 1936). Teo
prohibit photographic evideace competent to show The Joss of suck valuable
comptrsable progerty righis wonld deprive the Inndowners of dawir prop-
ety whbout dus process of law,

of Public -

showing a temporary use casement during the period of
time the condemnor was constructing a highway on the
permtanent easement were held to be relevant and material
1o the question of such work easement's fair . market value.
There, the condemnor had condemned & strip of land for
a work easement and the valuc of that easement was a jury
question: therefore, the photogeaphs, which showed the
condition and use made of the strip during the construction
period, could assist the jury in ascerfaining compensation. "

OTHER VISUAL AIDS

Only two of the recent highway condemnation cases in-
volved the admissibility of maps and plats.’® A copy of
a verified plat ™ representing several blocks of the city
(including the property in question} was admitted, not as
independent evidence, but for the sole purpose of showing
the location of the subject property in reference to the
streets.™ The map in question in the other case was pre-
pared under the direction of the resident engineer for the
State Highway Department, who identified it as a correct
representation of the field noles made by the regular sur-
veyors, ' The map was held (o be admissible, not as evi-
dence in itself of the property's condition, but only to

_illustrate the testimony of the witness testifying in relation

to such conditions, even though it was not made by the
person making the surveys it was based on.™ [n another
type of case, the trial court was held not to have erred in
preventiog one of the condemnor’s witnesses from using a
sheet of papér with- figures on it to iustrate his wuumny
with regard to market vahse.™**

™ Siste ex re). Suate Highway Cowun™a v. Vobr Conciete Mastezials Co.,
130 S.W2 5%, 378-71 Mo (196D). The grounds fer

ugaiost the condeturoy by g that the road in front of the Iand-
owner's properly wad o up during comiiruction, which 'was Bt & ooip-
penasble ilem. However, were inroduced Telative

purposs of ascerinining damages for comdeaming

the perouanend ripht-of-way under the before and after rule, or of detes-
mining the compersabilily of the hadowner. Jor scating up the romd in
the front of hls properiy.

 McGovers v. Bd, of County Comm'rs of Adams County, 115 Colo.
347, 173 P2d B80 (1946). Aycnck v. Fulton County, 9% Ga. App. 541, W
S.E. 133 (1957).

™ Aycack v, Fulton Coumty, 95 Ga. App. 541, 542, 98 5 E2d 133, 134
(1957). mmmmm:mmmunwmmmm.
rectly correspoaded with the sriiy as they asctually existed

- L4, gt 3145, 9% SEld &t 134, mmmumm
Durden v. Kerby, 201 Ga. 700, 41 S.E. 131 (1947}, which states thw M
n geacral practice, plats and dizgrams are admitied, . . . for whatever
they may ba worth; mot a4 original, indepimdent evidence, bul on the
theory that they are nothing mose thun verifod pictorial represemtaticns
otm!tenlbmtwhl:hthemlmmmhrmﬁmmuuhll
desiable wapediency by which 1o illusirate wimess's testiwony s
calion of the land there represented” 201 Ga. at 782, 41 3. E2d m 132
™ MeGovera v. Bd. of County Comp'ts of Adams County, 113 Colo.
347, 349, 173 P2d 480, BE (1948). The map merely showed the loca-
&%Mdmmbmmnheumquwhkhmmm

WA at 349-50, 173 P22 at 531, This was permimible particuladly in
view of the fact that it was 5ot conlended thar the map was {naccusate.
Here the map was shown 10 be regsonably acourate and dorrect, which
2l ihat is requined in such cases. The admision of such exhibity is in
the sound discretion of 1he trial ¢ourt.

™ Sholby County v. Baker, 260 Ala. 111, 122, 110 S0. 2¢ 363, 906
(1959). The court found thia Lype of evidence io be sormewhat aualcoom
10 the uep of a blackboard for the putpose of iliustrating testhony.
ulelu! such demonstrative materials is within (e sound discretion of tlle
trinl Sourt,



SUMMARY ANO CONCLUSIONS

Maps, plats, and photographs roust be verified through
testimony of the witnesses introducing them as an accurate
and true representation of the properly as it cxists at a time
relevant to the issue of measuring just compensation. How-
ever, as indicated by the sample cases, such verification
need not be made by the photographer or maker of the map
or plat. One held a map could be verified by a person under
whose direction the map was prepared, even though the
map was actually prepared by a person other than those
making the surveys it was based on. All that seems neces-
sar for & verification is thai the witness have sufficient
knowledge of the scene “represented by the piclures to
testify from personal knowiedge.

A difference seems (o exist between the degree of ac-
curacy required for photographs and maps or plats. Where
2 map or plat is not admitted as independent evidence in
itself of the property’s location or condition, but only for
the purpose of jlustrating a witness™ testimony relative to
such location or condition, that map or plat need oniy be
reasonably accourate and correct. At any rate, the sufficiency
of the verification logically is discretionary with the trial
court.

The fact represented by an admissible photograph must
be relevant to the issue of measuring just compensation on
the date of valuation. However, an analysis of the recent
highway comdemnation cases indicates that a photagraph
need not be taken on the date of valuation nor even repre-
sent the condition of the property on that date to be rele-
vani. All that seems to be necessary is that the photograph
represend an issue that is relevant to the measure of just

6l

compensation. For exumple, a phoiograph taken prior to
the date of valuation may be relevant if other evidence
indicating the changes made in the properny’s condition
accompanies the introduction of such photographs. The test
relative 1o the admissibility of a photograph 1aken after the
date of valuation seems to be whether it represenis the
condition of a compensable right taken or damaged or
assists in the determination of the after value in partial
taking cases. Lopically, the relevancy of photographs and
other visual aids is discretionary with the trial court.

When a photograph is admitted it does not bécome evi-
dence of value, but it is admissible as independent evidence
of the conditions of the property affecting its value, and, as
such, photographs differ frem maps and plats, in that maps
amd plats seem to be admitied only for the purpose of
illustrating testimony and not as independent evidence, For
example, a map or plat is not admilted as evidence of the
property’s condition, but only to illustrate the wilness’
testimony relative to that condition. This could appear to
be a fantasy. How can a trial jodge cffectively tell a jury
that 3 map that has been introduced is not to be considered
as evidence but only as illustrative testimony?

In summary, properly verified maps, plats and photo-

" . graphs that are relevant to the issue of determining just

compensationp on the date of valuation are admissible in
eminent domain proceedings at the trial court’s discretion.
Photographs need not be taken on the date of valuation to
be relevant 1o the issue of measuring just compensation. A
photograph may be admitted as evidence of a condition,
whereas maps and plats are admitted only to illustrate the
witness’ testimony relative to that condition.

CHAPTER FOURTEEN

OTHER ISSUES RELATING TO ADMISSIBILITY OF EVIDENCE

Many cases in the sample reviewed dealt with miscellancous
evidential issues not analyzed in the preceding chapters,
Some of these are closely related to problems concerned
with compensability and valuation. Qthers relate 1o gen-

erat principles of evidence not pecublar to condemnation

proceedings.  However, such principles may be as impor-
ram in condemnation trials as in other Irials.

FEDERAL GOVERNMENT CONTRIBUTION TOWARD
COST OF PROJECT

Evidence retating te the portion of the cost of the highway
project 10 be paid by the Federal Government was an issue
in two cases,”®? A Wyoming case held that the trizt cour
properly excluded testimony tending to show that the Fed-

eral Government rather than the State of Wyoming was
paying for the land.™* According to the court, such evi-
dence is wholly immaterial to the issue of determining the
land's market value in condemmation proceedings.™® The
Wyoming Supreme Court further noted: “Apparently the
idea underbving the request was that juries regard Federal
projects as pork barrels which may be tapped withoul pain

to the conscience or injury to the residents of the State. Qur

experience is that the citizens who serve on juries are fully
coghizant of the harm to State tuxpayers which results from

* Blount County v, McPhersaon, 270 Ala. 78, 79-30, 116 So. 2d 746,
F48 (1959); Barber v. State Highway Comm'n, 80 Wyo. 340, 352, 142
P2d 733,725 16 (1959).

»o Barber v, Siate Highway Comm'n, B Wyo 340, 353, 342 P24 123,
715-16 {1959},

& fd. at 352, 342 P.ld o 125
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unwarranted Federal spendmp”™ ™ Evidence relating to
the portion of the cost of the highway project 1o be paid
by the Federal Government was admitted by the trial coun
during the cross-examination of one of the condemnor’s
wilnesses in an Alabama cuse.”*! The objection was held
to be too general to support the condemnor’s assignment of
error; hence, the appellate court refused to Jecide the
isshe,

REVENUE STAMPS ON DEEDS

Pursuant to a federal siatule,™* revenue stamps must be
attached to all decds conveying real property. The amount
of the conveyance taX, which is regulated by the siatute, is
dependent on the value of the property conveyed. A viola-
tior: of the statute is a crime.™! ’

The issue in a couple of cases involved, either directly
or indirectly, whether the sales price could be proved by
means of the revenue stamps pttached 10 the deeds. ™8 A
deed. which previously conveyed the premises taken in this
cminent domain proceeding and whose purchase price was
indicated by revenue stamps attached and cancelled, was
heid 10 be admissible in an Towa case as evidence of the
property’s market value at the time of condemnation.?®
Relative to the stamps on the deed indicating the prior
purchase price for the properiy, the court said, *. . . reve-
aue stamps are as rcliably indicative of the consideration
as a recited amount would be.” *7 Because revenue stamps
are attached {0 a deed pursuant fo a federal statute and the

_ violation of that statute is a crime, such stamps, noted the
court, “. .. may be sz2id to indicate with reasonable
certainty the consideration paid.” 1%¢

Whether revenue stamps attached to a deed may be used
to prove the purchase price of the property is dependent,
recording to a New Hampshire case, on whether the wit-
ness considered the properties in forming his opinion as to
the value of the property in guestion.”™ During the cross-
examination of one of the condemnor’s witnesses, whose
opinion -of the fair markel value of the property in ques-
tion was based on the sales price of comparable parcels, the
iandowner was permitted by the trial court to introduce in
evidence deeds of certain tracts of land not taken info con-
sideration by the witness, and to prove the sales price of
them by means of the revenue stamps attached t0 those
deeds. The lapdowner claimed that she was entitled to
present evidence of the sales for the purpose of testing the
extent of the witness’ knowledge and the basis of his con-
clusions: and that, in order to determine the price paid for
these conveyances (if such evidence was considered to be

™2 14, ui 352, M2 P.24 at 725-25.
™ Biount County v. McPherson, 270 Ada. 78, 79, 116 So. 24 746, M8

{1959}

™ £d, at 79-80, 116 So. 2t at T4,

-6 1.9.C. § 4361 (Supp. U, 1965-66).

™ Seg Redfiold v. lows Stete Highwsy Comm's, 251 Iowa 332, M1, 99
NW.2d 413, 420 (1939); Berry v, Stare, 103 BLH. 145, 145, 157 A.24 437,
MO (1961},

e Redficld v. Iowa State Highwey Comm’n, 251 Tows 332, 343, 9%
N.W.2d 413, 420 (1959) (indirectly}; Berry v. Stme, 103 NH. 141, 145,
167 A.2d 437, 440 (1561) (divectly).

™ Redfield v. lowa State Highway Comm’s, 251 Iowa 332, M-, 99
N.W.2d 413, 420 (1959}, .

™ Id at M3, 99 NW.1d at 44,

. id

o Barry v, State, 101 M.H. 141, 14546, 167 A2d 437, 4041 (1961).

o) suificient probative value 0 warrant jis admission},
reference could be made to ibe revenue stamps. On the
other hand, contenhions were made on appeal by the con-
dempor that proof of the consideration paid for those oer-
tain parcels of land by evidence of the amount of revenue
stamps on the deeds was hearsay, so iis admission consti-
tuted a prejudicial error,?

if the deeds, noted the court, had conveyed properiy
that the witness used as comparables in forming his opinion
of the value of the premises in question, or if he had given
his opinion of the value of those propertics, then evidsnce
of the amount of revenue stamps on the deeds could have
been introduced to test the basis of the conclusions of the
witness ‘and the weight (o be given them, The presence of
revenue stamps on & deed creates a presumplion that con-
sideration was given in an amount represénled by the
stamps.*®  Here, however, the deeds that the witness did
not consider in forming his opinion {nor did he testify as
to their values) were offered to demonsirate that considera.
tions paid for the various parcels of land conveyed, as
denoted by the revenue stamps, were not in line with the
damages the witness testified the plaintiff had suffered.
Since this was an improper manner of proving the amount
of consideration paid for those conveyances, the admission
of the evidence was held to have constituted a prejudicial
error.*o? As the actuai selling price of comparabie property
could not be showr by hearsay evidence,* the sales price
should have been proved by the testimony of a person
having personal knowledge of it.0¢

A Colorado statute provides that a witness testifying as
to the value of the property may state the considerations
involved in any recorded transfer of property examined
and utilized by bim in arriving at his opinion, provided thay
he has personally examiped the record and communicated
directly with and verified the amount of such considera-
tion with cither the buyer or seller. The testimony is ad-
misstble as evidence of the consideration and is subject io
rebuttal and objections as 10 its relevancy and materiatity 5

MORTGAGES ON THE SUBJECT PROPERTY

The admissibility of evidence of a morigege on the subject
property wes an bsue jn two Massachusetts cases." In one
case, where the condempnor was permitled to show that the
landowaer paid only $4.000 for the real esiale four years
prior to the condemnation, the jandowner objected to the
admission in evidence of the faci that the property had a
$1,100 mortgage on it when he purchased it® However,
the court pointed out on appeal that the amount of any
mortgage - 18 immaterial because the jury was required to
value the property without regard to the existence of en-
cumbrances.*"* In counteracting the landowner’s claim that

oo 7d, gt L4, 167 A 23 at 44041,

a Id. ay 146, 167 AQd at 441 (dicturm}.

LXT & ’

w3 id, gr 145, 167 A.Qd at 440,

ool at 146, 167 A.2d ar 441.

o Cove, REv. STAT. AN, § 55-1-12 (1961}, {n the Appendix of this

repoTt, .

Wb Ser Lembo v, Town of Framiogham. 330 Maya, #61, 113 N.E2d
30 {§9%1); Onorato Brothers, loc, v. Mussachwsetly Tumpike Authority.
236 Wan, 34, 142 MN.E.2d J89 {1957},

»t Lembo v. Town of Framingham, 330 Mass. 451, 453, 115 NE2d
370, 371 (1951),

w8 rd. i AG3-64, 115 N E2d at 371,



the size of the mortgage might cast some doubi on his
testimony that the property was worth 540,600, the appel-
late courl moted that it ™, . . cannot be supposed thai the
jury would think that the existence of a mongage for
$1,100 would furpish any basis for determining the value
of the property.” "® Therefore, the admission of this im-
material evidence was held not 1o have injuriously affected
the substantial rights of the landowner 510

A complaint was made by the landowner in the second
case that the amount remaining due on a mortgage cover.
ing the lots taken had even been cxcluded ® Conceding
that there may be particular cases where proof of the
amount of a mortgage may have 2 real tendency to estab-

~ lish at least the minimum value of the mortgaged property,

the appeilate court in this case refused to decide whether
evidence of mortgage value is always 0 be excluded in
eminent domain proceedings.** In any event, the present
case was not shown to be one for the admission of sech
lestimony. Here the landowner failed to make an offer of
proof as to: (1} how much of the amount due on the
mortgage represented money originally lent and how much,
if any, was arrsars of interest; (2) how much of the se-
curity for the mortgage loan was furnished by the lot, of
which only a small portion was taken; and (3} the change,
or absence of change, in values of the mortgaged property
between the date the morigage was given as a purchase
money mortgage and the date of condemnation®® The
evidence was beld to be properly excluded, because in the
absence of proof on these three points the amount remain-
ing due on the mortgage had little, if any, probative value
in establishing the value of the land actuafly taken and the
extent of the injury caused by the condemnation.

BUILDING CODE VIOLATIONS

The zdmissibility of evidence relating to violations of the
Building Code was an issue in a Maryland Jand condemna-
tion case; the authorities had rufed that an apartment buitd-
ing located on the land did not comply with such Building
Code % Admiatted in evidence were the Building Code of
Bathmore County and three letters from the Building En-
gincer for Baltimore County (whose duties involved the
enturcement of the Building Code) to the landawner, dated
January 24, 1952, September 9, 1955, and September 21,
1955, respectively, in each of which the building was de-
scribed as not being safe or fit fer human habitation. The
appetlate court held them to have been properly admitted
in evidence in the condemnation action, even though the
date of taking was March 4, 1959."% Thosg letters were
admitted by the trial court on the theory that they were
wrilien in the regular course of business and so admissible
under Maryland's statutes."t?
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As for the reasoning hehind s holding that the triad
court did not err in admitting those letters in evidence, the
appeliate courl sakd that, because the entire parcel of land
owned by the condemnee was condemned, the issue for the
jury was to determine the fair market value of the land
taken, at the time of faking, as enhanced by the buiiding
upon it. The owners were not chtitled to any separate
compensation for the building unless it increased the
markel value of the land taken. As bearing upon the
market value of the land, 1 was competent, according to
the appellate court, for the landowner 1o show the advan-
tageous factors relative to the land and building. Thus, it
was also proper for the candemnor to show, as 4 means of
showing its marke? value, rthat the building was not con-
sidered 10 he fit For human occupancy. The appeliate court
conceded that ordinarnily, in order to establish the value of
the property as of the date of taking, the conderanor would
not show s condition seven years before that dare, but
stated that any svidence of valuc as of the date of taking,
which is competent under the general rules of evidence and
which is material and relevant 10 the guestion of value, may
be admitted. Here, not only did the condemnor offer evi-
dence showing the condition of the building in 1952, but
he offered evidence to show the building’s condition con-

tinvously thereafter down to and including the time of

laking.¥'"* As for the Building Code, it was held to be
admissible in evidence to show the source and extent of the
authority of the Building Engineer 10 wrile the letters stat-
ing the building was unfit for human habitation and to
corroborate the fact that the letters were written in the
regular course of husiness."'®

Under an IHinois statute evidence as to any unsafe, un-
sanitary, substandard, or other illegal condition, use. or
occupancy of the property, the effect of those conditions on
income Irom the property, and the reasonable cost of caus-
ing the property to be placed in a legal condition, use, or
occupancy is admissible as bearing on the value of the
property, and such evidence is admissible in spite of the
fact that official action has not heen taken 1o require the
correction or abatement of the illegal condition, use, or
occupancy.t

PRELIMINARY CONDEMNATION AWARDS AND
DEPOSITS

A few states have statwtory provisions specifying whether
the amount of the depostt ai the time of the declaration of
taking “** of the prefiminary condemnation awards ** may
be introduced in evidence al subsequent jury trials of just
compensation issues snd whether valuation commissioners
may he calied as witnesses at such trials®*  Hoth Ari-
zona's "' and Florida's *** sfatules provide thai neither the

B I e 1H T, 156 A2 a; 64T
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Appendix of this report: Fla, Stat. § J4.081 (1967, in the Appendix of
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K2 Sae e g, Wis, STAT. §5 320501 {a) snd 320846} (a) (I965). in
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53 Spe, oog., MInN, STAT. ANM. 4 FIT20081 (¢} (19641, in the Appendix
of 1 feporl
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decluration of taking nor the amount of the deposit shall
be admissible in ovidence, Under a previous Florids statu-
tory provision, the declaration of taking, the amount of the
deposit, and 1he report of the appraisers appointed by the
court were inasdmissible, and could not be exnibited 10 any
ey empancled for the purpose of assessing the value of
any land 10 condemnation.”™ Howewver, the same statute
provided that the apprabers appointed by the court were
conipetent wilnesses in the cause when such a cause was
submitted 1o the jury for the purpose of fxing an award ™
By Wisconsin statule neither the amount of the jurisdic-
tional offers {the basic award} nor the award of the con-
demnation commissioners shall be disclosed 10 the jury
during the trial=*%  An addivonal statute provides that the
amount of a prior jurisdictional offer or award shall not be
disclosed (o the condemnation commissioners in proceed-
ings before them.* Under an interpretation of a Minpe-
s0ta statule, a commissionet in a condemmnation proceeding
may be called by either party as a witness to lestify as 1o
the amount of the commissioners’ award.#3?

The trial court in an Arkansas case was held not to have
commitied a prejudicial error, as contended by the con-
demnor, in permiiting to be revealed 1o the jury, on the
cross-examination of one of the State Highway Commis-
sion’s witnesses, the amount deposited with the clerk by the

Commission as its estimate of just compensation at the time -

of the declaration of taking.”' To test the credibility of a
witness for purposes of impeachment, the appellate court
said that such a witpess may be cross-examined to show
prior inconsistent siatements. 3

One of the appeflate judges in a dissenting opinion to that
case felt that the evidence of the amount deposited by the
condemnor with its declaration of taking was inadmissible.
He pointed out that the requirement of the deposit appar-
ently has a two-fold purpose: first. to vest the condemnor
with title and give him the right to immediale entrance
upon terms fixed by the court, and second, to avoid the
payment of interest on the amount deposited. Such a de-
posit actually is in the nature of an offer of compromise.
Generally, offers made 1o or by the condemnor during the
pendency of the condemnation procezding ate incompetent
as evidence because they represent mere attempts at com-
promise and are not a true indication of market value #4°

A Maryland casce held that evidence of the award of the
Board of Property Review (valuation commissionets) is
inadmissible on a subsequent wial of the issue of .just com-
pensation.™ The case primarily involved the construction
of am ambiguous statute.*** In a2 ‘Wyoming case evidence

= Fia, Brat. § 7609 (1963).

7 Fua. STAT. § T4.09 (1963).

Wik STAT. § 32.05(10) () {1965). )

o Wis. STaT. § 3L08(6) (a) (1965).

= Mpanw, STar. Anw. § 117.20(B1(c) {1964). See State, by Lord v
Penrson, 260 Minn. 477, 110 NoW.2d 206 (1961).

5 Arkansas State Highway Comm'n v, Blakeley, 235 Ark. 273, 213-74,
A9 5.W.2d 198, 159 (1959, The smount deposited wax 3500 end the
verdici was $1,000. Under the provigion of the statutey, the landowner
withdrew the deposit, Fer AKK. Star, Anw. §§ 76324, er seq. (Repl
1957} . ’

vl at 214, 329 S.W.2d at 159,

w3 Id. at 27376, 339 8.W.2d at 16041,

= Congressional School of Acronautics, Tnc. v. State Roads Commis-
sion, 218 Md. 236, 250-%4, 146 A.2d 559, 566-68 {1938}, The wrizl coun
corretily exciuded auch evidence.
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of the awurd made by the valuation Commissioners was
held to be properly admitted on cross-eXamination of one
of the commissioners whon he eestilied as a witness at the
wriut.m* The appellute court agreed that the amounts pre-
viously placed on the property by the valuation commis-
sioners, who had an obligution to valuate the praperty, are
i proper evidence 1o be imtroduced at the trial.**" Here,
however, the inconsislent statements of the witness are in
issue, ruther than the former action of the commissioners,
and such ingonsistent statements, if malerial, may be the
subject of cross-examination or impeachment. Conse-
quently, ‘according to the appetlaic court such evideope
was not admitted as substantive or independent testimonial
evidence of value, bui, admitted on cross-examination for
the purpose of impeaching the witness’ restimony.**

APPRAISALS NOT INTRODUCED IN EVIDENCE

The trial court in a Colorado case was held to have prop-
erly excluded evidence designed to show thal the con-
demnor had made two appraisals of the property that were
not offered in evidence."™ According to the appellate court,
juries are obligated to determine the value of the subject
property on the basis of the evidence before them and can-
not indulge in surmises or speculations concerning what
might or might not have been the result of an appraisal by
some person not produced as a wilness,*4?

RIGHT-OF-WAY AGENT'S STATEMENTS AS TO VALUE

That portion of one of the landowner's testimony relating
to observations of and conversations with an alleged agent
of the condemnor during the course of seftlement negotia-
tions was held to have been properly excluded by the trial
court in a North Carolina case on the ground that such
statemenis made by the agent were hearsay, and hearsay
statements, unfess admitted within an exception to the
hearsay rule, are inadmissible.**! Even though neither the
purpose for which the excluded testimony was offered nor
the asserted basis of its admissibility was stated in the
record, it was apparent, according to the court, that the
landowners wished to place before the jury stalements al-
legedly made by the alleged agent to the landowners dur-
ing the course of the negotiations, that “they have damaged
you $15,000," and “if he was going to sve, he would sue
for $15,000.” **¢ Such extra-judicial declarations, the court
said, are pot competent 1w prove the agency of the de-
clarant, but, even conceding that the declarant was the
condemnor’s agent, there was no showing that the alleged
statements were within the scope of the declarant’s au-
thority, and the burden of so showing was on the land-
owners.53

= Barber v. State Highway Comm'n, 80 Wyo, 340, 353-54, M2 P2d
T, 726 (1959).
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BUSINESS RECORDS AND OTHER DGCUMENTS

A California case heid that certain documents offered by
the landowner were properly eicluded because they were
irrelevant or were hearsay.™v One of the documents was a
letier from the landowner, 10 a bank, dated 16 months after
the taking of the property, pertaining to the escrow estub-
lished with the bank for the sale of the condemnee's re-
maining properly to a third person. The admission of the
letter in evidence was urged by the landowner to prove that
he, in making the sale o the third person, reserved the
nght to compensation from the condemnor. However,

- bevause all of the parties through their testimony indicated
an awareness of the reservation and neither evidence nor
contentions to the contrary were presented, the letiers were
considerad o be irrelevant.**® The other document, a
jetter from the bank to a realior indicating the average
of price estimales made by several brokers with respect to
the property involved, was held to be inadmissible because
it was hearsay r+ )

In a Maryland condemmnation precesding the land being
taken had been leased 10 a corporation for the purpose of
mining sand and gravel from the property; the appellate
court held that an error had been committed in excluding
from evidence the records of the lessee corporation as to
its mining operations.**" Such books of the lessee were kepl
in the regular course of business and under the supervision
of the corporation’s president. The reason for the errer in
the exclusion was that the books were needed by the presi-
dent a5 a source of evidence to cnable him o testify as to
the value amid amount of sand and gravel extracted from
the property, 5®

“COST TO CURE"

A couple of Massachusents cases illustrate the extent that
evickence of “cost 1o cure” may be admitted to show dam-
ages to the remaining kand as a result of the taking of part
of the tand *"* One case involved the taking of a strip of
lamd - filling station was located on.*™ §n that case the trial
courl was held not to have erred in refusing to permit the
juiv to consider the landowner's cvidence that the con-
demnalion was making it necessary (o move the filling sta-
ton kack on the property at a cost of $1,100 in order to
use hoth sides of the pump.™*' The landowners arc entitled
to recover the difference in the market value of their land
before and after the taking according to the court,”* and
ansy expense ansing from adapting the remaining land to

=1 County of San Diego v. Bank of America Mar'l Trust & Savings
Amn, 135 Cal. App. 2d 143, 149-51, 286 P.2c 580, AB4-BY (19355),

4Ly, b 150, 286 P24 a BB4.

~ tad ar BSU 5, 286 P20 at 884-85.
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the Tocords, o slgle On Crosseramingiivn the amount of sand and yravel
that wad heen leken from the propetly. The recotds were sought 1o be
imreduced for the purpose of giving lhe president an opperiunily o
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s yaieneng v, Commonwealth, 319 Mass. 367, [0B NJE.2Zd 556 (1952)
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the conditions in which it was left by a taking may be
considered, not as a particular jtem of damage, but as tend-
ing (o show the difference between the market value of the
parcel of land before and after the aking"** However,
evidence of expense is admissible, said the court, only when
it is made to appear as A ressonable and economical method
of dealing with the land in making changes thercon tiat are
reasonably necessitated by the taking.*™ There was net any
evidence in this case to indicate that the taking had reduced
the rental value of the Tand or that the highway authorities
intended to restrict the business by forbidding the refueling
of automobiles on the highway side of the pumps.*2

In the other case, the taking of a portion of a residential
lot left a very steep bank, as a result of erosion, sub-soil
exposure, and the lack of vepetation; the landowner's wit-
ness, who was qualified as a civil crgineer and a landscape
contractor, was held to have been erronecusly prohibited
from giving his opinion as to what would be rcasonably
necessary to restore the property to its approximale ap-
pearance before the taking.®* Basicaily, the landowner
anempicd to introduce inevidence that, to correct the con-
dition left by the 1akiog, it would be recessary to do a
considerable amount of landscaping and {o construct a
retaining wall on the property, all at a cost of approxi-
mately $4,000. If the evidence had been admitted, said the
appellate court, the jury could have disregarded it, or they
conid have accepted the whole or any part of it in deter-
mining whether it was an economical method t¢ make such
a repair in adapting the premises to the new condition
created by the taking. The evidence, therefore, was com-
petent as bearing upon the diminution in value cansed by

- the taking and as corroborative of other testimony on that

1s5ue.507

PROPOSED USE OF THE PROPERTY mc‘sn

The proposed use of the property taken clearly has an effect
on the value of the remainder in a partial taking, and ad-
mission of evidence of such use scldom appears 16 pose a
problem. However, its admissibility may be questioned in
certain borderling situations, such as where the proposed
use is speculative or the evidence is otherwise misleading.
The Iollowing cases Hlustrate siluations with issues arising
from them.

A Mew Hampshire case held thal cvidence of how the
use of the new highway by members of the public who were
attending school functions affected the lindowner's remain-
ing property was admissible as an aid to the jury in deter-
mining the value of the residuc after the taking.** Here
the jury was properly instructed that it might consider {ac-
tors influencing what a fuir market value would be and that

3 Id. ar 199 -70, 108 N.E.2d at $5&,

w0 g 3, 108 NUE Lt at 55E.
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the landowner was not entitled to damages for any in-
convenicnoes or anhoyances he may suffer, ¢specially those
due to the presence of a high school inx the area."*
Evidence pertaining to the effect on the value of the
remaining land caused by the construction of a limited-
access highway was held to be admissible in one Alabama
case.’  [n another Alabama case, evidence was held to
. have been properly admitted that was introduced by the
- condemnor’s witnesses relative 1o the Court of County
Commissioners” adopting a resolution 1o the effeci that the
county was going.to blacktop the service road being con-
structed through the landowner's property in connechion
with a limited-access highway.*®! The minutes of the Com-
missicners showing that such action was tsken were also
held to be admissible. According lo the appellate court,
evidence that the road would be blacktopped was admis-
sible to show what type of road would serve the property
when Lhe project was ultimately completed. The reason for
its admission was that the minutes showed that the resolu-
tion was passed prior io the filing of the original condem-
pation petition. A question aiso arose relative to the ad-
missibility of the evidence introduced by the condemnor
relative to the whole matter of the county's participation in
the project by adopting a resolution to blacktop the roed.

Because the gppellant landowner first introduced the matter:

during the cross-examination of one of the condemnor’s

witnesses, the condemnor was entitled 10 pursue it further,

The court said that assuming, without deciding that the
county's participation in the project was irrelevant, the rule
is that it is not an error to receive irrelevant evidence to
rebut or explain evidence of like kind offered or brought
out by the complaining party.ss?

In a third Alabama case the condemnor’s plans were
more remote, ‘The supreme court beld that the trisl count
did nét e in excluding testimony to the effect that the
State Highway Department’s future plans for the develop-
ment of the particular highway the land was presently being
taken for were to ultimetely increase it to four lanes
throughout the county and make it a part of the interstate
system.® The condemnor erroneously claimed the testi-
mony was admissible because it was confined to the present
plans of the Highway Department. According to the De-
partment, the proposed construction, being an improve-
ment, would tesult in some enhancement to the subject
property. Plans, specifications, or stipulations of the con-
demnor as to the nature of the improvements to be con-
structed on or about the premises sought to be condemned,
or the use 1o be made of suéh premises, are admissible in
evidence 1o enable the jury to fix with more precision the
damages of the owner of the premises. However, the court
said that this rule could not be extended to warrant the
admission of the condemnor’s pians pertaining to work that
is remote, either because of jis proximity to the subject

®u id, at 517, 162 A2d aL 166,

= Blount County v. McFherson, 268 Ala. 133, 137, 105 So.2d LI7, 120
(i9%8). Landowners are entitled 10 compensation caused by the Jotd of
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135, 104 So. 2d a¢ 119.
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";"Shdhy County v. Baker, 269 Ala, 111, 120, 110 So. 2d 896, 9405
{1919},

tract or to the time in the fulure when further construction
is anticipated, as was the sijvation found to exist in this
case. [ the rule was extended, the condermnor could intro-
duce cvidence in mitigation of the damages a condemnee
wus entilied to by showing plans and surveys of work, the
completion of which might be speculative or contingent.
Therefore, the cvidence was properly excluded in tuis case,
according to the courl, on the grounds that it was too re.
mote in time and place with respect to the work that was
presently being done.**4

MISCELLANEOUS EVIDENTIAL ISSUES

Problems of cumulation of evidence, relevancy, materiality,
permissible scope of cross-examination, and the like, will
of course arise in condemnation trials as well as in other
trials. The following are illustrations taken from the sam-
ple of highway condemnation cases reviewed,

Cumulstive Evidence

A couple of California cases held that it was not an error
to exclude evidence where the effect would be merely
cumulative 3¢ or where the point sought to be proved has
already been admitted in evidence.®® The landowner in
one case was heid 10 have been properly prohibited from
giving testimony relating fo the physical condition of hia
entire property and its relation to the contemplated im-
provements because such was well known to the witnesses
testifying as to value % o the other case, the lanxiowner
challenged the triat court’s refusal to permit him to prove,
through the testimony of an architect and structural ¢nogi-
neer, the geology ankd physical characteristics of the hill and
tunnei as facts affecting the use to which the particular
parcels involved could be put.®® Conceding that, because
in *. . . ascertaining the market value of real property any
evidence which tends to show the physical condition of the
property, the purpcse for which it is emploved, or any
reasonable use for which it may be adapted, is compe-
tent,” ** the testimony was admissible, the appeliste court
held its rejection was not a prejudicial error under the
circumstances of the case.®™® Other testimony was given by
the landowner's witnesses relative to the land's highest and
best use, and no suggestions were made by the condemnor
that the property was not adaptable for the highest and best
use 85 indicated by the landowner's witness, either by rea-
son of any geological or structural defect in the land which

-would render it cither dangerous or unsuitable for such a

purpose. Consequently, both parties were in agreement as
to the adaptability of the parcels of land involved and as to
the absence of any geological difficulties offered by the hill
or tunnel in relation to the possible types of construction
consistent with the claimed highest and best use. Conse-

oMl gt 129, 110 So. 24 a1 905,

# People v. AL (. Smith Co., 86 Cal. App. 2d 308, 312-13, 1% P24
750, 15354 (1948).

wes City of Loy Angeles v. Cole, 28 Cal. 23 509, $18-19, 120 P.2d 928,
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754 (1948).

w City of Los Angeles v, Cole, 28 Cal 2d 509, 518, 170 P10 928, 90
{1946 .
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quently, the testimony of the engineer would have served
anly to corrcborate an undisputed fact established by
competent evidence 5t

Latitude in Cross-Examination

The range of cross-cxamination permitted for the purpose
‘of establishing the credibility of a witness and the weight
of his testimony is very broad. Tts Jatitude rests largely
within the sound discretion of the trial court, whose ruling
ordinarily will not be reversed unfess that discretion has
been so grossly abused that a prejudicial error clearly
appears.*™® One reason for permitting the trial court to
have such a wide discretion in the latitede of the cross-
examination is that the field of inquiry for testing a witness’
credibility and weight of his estimony i so extensive tha
such a discretion is pecessary to keep the examination of
witnesses within reasonable bounds to prevent an undue
extension of the trial. When deciding whether the (rial
judge's discretzon has been abused, the appellate court’s
inquiry is whether a sufficiently wide rasge has been al-
lowed to test the witness' credibility and weight of testi-
mony rather than whether some particular quesuon should
or should not have been allowed.?™

A couple of Alabama cases offer examples relative 10 the

range of testimony. One held it was proper to question an
expert witness on cross-cxamination as to whether he knew
that an addition had been made 1o a church in the neigh-
borhood in recent years, in order to establish the witness'

familiarity with the subject property in relation 1o the sur.

rounding arca on the date of condemmation.®™ The other
case held it was proper to cross-examine one of the con-

demnor’s expert appraisal witnesses, who had testified as to

the value of the land in gquestion, relative to his appraisal
of adjoining property he claimed to be similar in order to
test his qualifications, accuracy of his knowledge, reason-
ableness of his estimate, credibility of his testimony, and
the method by which he arrived at the opmlcm of the value
of the land.®*

Latitude in Rebuital Evidencs

A California case seems 1o indicate that a wide latitude is
permitted in introducing rebuttal evidence where the credi-
hility of a witness has been attacked ®™® Here, a witpess {or
the condemnor had testified on direct cxamination as ¢
the value of the property taken and amount of severance
‘damages. On crossexamination the landowner was per-
mitted 1o attack the witness’ credibility by showing his
alieped interests, bias, and prejudice. Such was done by
bringing out the fact that before the instant proceeding was
initiated, the witness was a member of the county planning
commission at the time the landowner had submitted a

wi1d at 518519, 170 P.2d at 934,

2 Geate v. Farabee, 268 Ala. 437, 480 10B 5o, 24 14B, 151 {195%);
Biount Coumty v, Campbell. 268 Ala, S48, 553, 109 So0. 2d 478, 682 (1959);
People v. LaMacchia, 41 Cab 2d 718, 743, 26t P.3d 15, 20 (§953); People
ex rel, Dept of Puble Warks v, Lucas, 155 Cal. dpp. 2d 1. 7, 17 P.2¢
104, 107 (1957).

3 People v, LaMscchia, 41 Cal. 24 T38, 743, 164 F.IJ 15, 20 {3953);
People ex rel. Dep't of Public Works v. Lucas, 155 Cal. App. 2d 1 7,
T P.2a 104, 107 {1957).

% Srate v, Farabee, 268 Aia. 437, 108 So. 1d 148, 151 (}959),

& Bipunt County v, Camphbell, 208 Ala. 548, 553, 109 Sc. Zd 678, 682
{19599,

M Penple v. Adamson, 118 Cal App. Id Ti4, 258 P2d 1020 (1953
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proposed subdivision rmap of her property to that body and
he had made the suggestion that the map be rejected and
sent to the State Division of Highways. However, since the
landowner was permitted to introduce such evidence, the
appeHate court held it was proper for the condemnor to
introduce evidence retating to the reason the map was sem
to the Stzte Division of Highways.®7. The appelats court
satd: “If a party introduces evidence which tends 1o im-
peach a wilness of his opponent, the Tatter may in rebuttal
offer evidence to support his witness” credibility.' #7

lndefinfte and Vague Questions

A Georgia case held the triat court did noi err in excluding
several questions and answers from evidence because the
questions were Too indefinite ard vague to be answered
intelligenthy "¢

Unrespongive Answers end iUnanswered Questions

Answers that are not responsive {o the questions should be
excluded from evidence, according to an Alabama case.
However, that case hel the failure to sirike such up-
responsive anawers did not constitute a reversible error
where those answers were not prejudicial to the appeitant’s
rights.*** A prejudicial error is not committed in allowing
@ withess fo answer an objectionable goestion when he
angwers that he does not know.*™ Similarly, obiectionable
questions asked a witness on cross-examination, but which
were not answered, does not coonstitute a reversible error. 2%

Absenice of Timely Objaction

A party to a condemnation procceding cannot now com-
plain about the introduction of evidence if such evidence
had been previously introduced without an cbiection eatlier
in the trial.s%

LCorrection of Exddier Ervor

An error in rejecting a wilness” lestimony at one stage of
a proceeding has been held to be harmiless when substan-
tiglly the same evidence was piven by the same witness
later in the trial and allowwd rhis time to remain belore the

jury_-‘-i‘ 3
SUMMARY AND CONCLUSICNS

The miscellany of issues discussed in this chapier does not
lend itsel well to summarization in one peat paragraph, so
separalc comments are made relative to the more sig-
nificant items discussed.

The courts have had no frouble in finding that admission
of evidence of the Federal Government's coentribution to-

wrt Id, ot 71619, 236 P24 at 1023--24.

W fd, al 719, 338 P24 ay 1024,

wa TifL v. Stare Bighway Dep't, 99 Ga, App. 387, 388-34, 108 5.E2d
114, 736-19 [1959).

>4 Wallace v, Phenix City, 268 Ala. 413, 415, 108 So. 2d 173, 175 (1939).

® Seare Highway Dep't v. 1. A, Worley & Co., 103 Ga. App. 25. 19,
11K S.5.d 208, 300 119601 {witness respended that he did mot know, in
Bnbwer to 3 question regarding the amount paid 10 anothes landowner by
the condemnor): Siate v. Stabb, 226 Ind. 319, 321220, 9 NEI4 W92, ¥4
1 194E) .

=2 Wiltace v, Phenix City, 268 Afa. 413, 413, 108 S0 2d 173, 173 (1959}

= Iustice v. Siaie Highway Depanment, 100 Ga. App. 794, ™97, 112
S.E.ad 3, 19 Li9E9).

W State Highway Dept v Tif, 90 Ga App. 520, B20-21, 107 S E2d
246, 24547 (1958},
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ward the cost of the project is error. Such evidence does
not have any bearing on the market value issue. However,
as previously indicated. the admission of such evidence
may not atways be prejudics! error #

Attempls 10 prove the sales price of comparable purcels
from the revenue stamps on the deeds s fikely to run inio
the hearsay objection. As the New Hampshire court indi-
calcd, it tay be pertinent o distinguich between the case
where the comparable is sought to be used as independent
evidence of value apd the case where i is used merely 10
suUpport an expert witness' opinion of value.™ The Colo-
rado statute seems to represent a desirable clarification "7
It permits 3 witness who is testifying to his opinion of value
0 state the coasideration involved m auy recorded trans-
fer of property that was examined and used by him in
arriving at his opinion, provided he has personally ex-
amined the record and communicated directly with and
verified the amount of such consideration with cither the
buyer or seller.

As the Massachusetts court pointed out in one case, the
size of the mortgage taken out on a parcel of real property
conceivably can have some probative force in determining
the market value of that property.*** The mortgagee must
have atl least a rough idea of how much the property is
worth in deciding how much he will lend. However, there
would seem to be much better evidence of value available
in most condemnation cases, and the wse of morigages as
evidence would best seem to remain in the sound discretion
of the trial court.

The Maryland court seems 1o have correctly concluded
that Buiiding Code violations may have a bearing on market
value ** A condemnee, as a matter of public policy, gen-
erzlly is not entitled 0 be compensated for value created
by an illegal use, If the use of a building for dwelling pur-
poses is unlawful because the building does not comply
with the Building Code, the fact of such noncompliance
is refevant to the determination of the property’s fair
market- value, if it is assumed that the use of the property
for dwelling purposes is its highest and best nse, The
Iltinois statule previously referred to illosirates a way of
clarifying this point.** It permits the iatroduction of evi-

o Blount County v. MoPherson, 0 Ada. 76, 19-B0, 116 So. 24 746,
T48 (1959 Barber v, Siate Highway Comm'n, B Wyo, 340, 3352, 342
P.2d 723, 725726 (1959).

" Berry v, Stie, 103 NLH, 141, 145-45, 167 A.29 §37, 4i0-81 (1961).

w0 CoLo, Rey. STAT. AwK, § 50-1-22 (i963).

= Onorato Bros., Inc, v. Mamachuserts Turnpike Authority, 336 Mas
34, 5960, 142 N.E.2d 389, 393 (1957},

= jlance v. Staie Ruds Comm'n, 221 Md. 164, 168-72, 156 A2d 644,
CRE—AT (1959,

- L. Rey. STu'r ch. 47, § 9.5 (19653

dence as w0 any umsafe, unsanitary, subsiandard, or other
Hiegal condition, use, or occupancy of the property and the
reasonable cost of corvecting the illegal condition, evea
thaugh no official action has been taken o require the
correction. OFf course, onte can visualize sitnations where
nongompilance with a Building Code would be irrelevant,
such as where a dilapidared apartment house is .ocated on
a piccs of land which has become valuable for commercial
purposes and anyone who might buy the property would be
likely 1o rure the presemt structure and put up a modern
high-rise butlding.

A number of siates have statutes stating whether evi-
dence of the condemnor's offer or award are admissible in
evidenoe in 3 subsequent trial of compensation issizes !
Such evidence usually is excluded, apparently on the ground
that it is in the nature of a compromise. Howewver, this
rationale for excluding the evidence would scem to be
greatly weakened in those states where the condemnor
purports to follow a fixed offer policy rather than a bar-
gaining policy. Such an offer presumably represents the
condemnor's finding as 10 the fair market value of the
property and would seem 10 have preat probative valoe,
Perhaps the exclusion can be justified on auxiliary policy
grounds. For example, it might be argued that permitting
the condemnee to introduce the offer in evidence would
tend to ptace a floor under what the condemnee i Likely
to recover in a court action and therefore would tend to

unduly encourage litigation,

Evidence of “cost to cure” relates to the after-taking
value of property involved in partial takings or, in other
wotds, the damages to the remainder, [t is reasonabie to
assume that a buyer of the remainder would consider the
costs of making the properly usable to its highest progue.
tivity, that he would make a judgment 85 t0 its value in its
most productive use, and that his offer for the property
would be up to this value, less the cost of putting the
property in productive condition. Couris generally have
gone along with this idea and, with various reservations,
have permitied evidence of “cost to cure” to be introduced,
not as an absolute measure of damages but as one of the
factors bearing on the efler-taking value of the property.
If an expert witness is 1estifying to the basis for his opinion
of after value or damages, it would seem proper to permit
hin: to testify thai he took “cost to cure™ into account. The
reasonableness of the “cure™ should go to the weight of his
testimony tather than to admissibility 52

- Ey, Anz Bev. Star. Awn. $12-1116 H (Supp. 1967); PLa. STar.
§ 74081 (1967}, Wis. STAT. 3§ 3205(10)(x), J2.08(A}(a) (1D65).
&2 Ser gencrally, BaToLIFr, supra note 191, at 30-51.



APPENDIX

STATUTORY PROVISIONS RELATING TGO EVIDENCE IN

"EMINENT DOMAIN PROCEEDINGS

The statutory provisions in this appendix are not intended
to be an exhaustive compilation of all the statutes relating
to evidence in eminent domair proccedings. Where stat-
utes on this subject have been enacted, the qualifications
of witnesses, jury views, and admissibility of evidence may
be governed by statutory provisions enacted fo deal spe-
cifically with compulsory taking actions or those that per-
izin to judiciel proceedings in general. No specific attempt
was made here to search for and collect the legislation that
existed outsile condemnation procedure laws. The pro-
visions set forth in the foliowing are, therefore, limited for
the most part to the evidentiary ruies stated in the pro-
cedural acts applicable to enrinent domain. However, those
laws that have been compiled are believed o constitute the
buik of evidential provisions peculiar to the public acquisi-
tien of land under the eminent domain power.
A search of the eminent domain procedure acts reveals
that there are relatively few statutory provisions dealing
" with evidence in condemnation proceedings. Oniy Cali-
fornia {CaL. Evipence Cope §5 810-822 (West 19658)]
and Pennsylvania [Pa. STAT. ANN. tit. 28, §§ 1-701 1o -706

{(Supp. 1967)] have enacted legislation that spells out in |

some detail varicus evideptiary matters relating 1o eminent
domain. Both are set forth in the following.
Swatutes in other states appear to be appiicable 1o only

one or two evidential items, The most common type of

provision deals with jury views. Some pertain to jury trials
in geperal, while others refate to eminent domain proceed-
ings in pacticular. Many jury view acts zre similar in
nzture, and very few state the evidentiary effect of such a
view. Maryland appears to have the most comprehensive
viewing statute {Mp, R. of P., R. [J18). A few siates have
legislation specifving whether preliminary condemnation
awards may be introduced in evidence at subseguent jury
trizls of compensation issues and whether the valuation
commissioners may be called as wilnesses {o testify at such
trials. Condemnation procedure acts also occasionaltly state
whether the usual rutes of cvidence are to apply in pro-
ceedings before valuation commissioners, and who s quali-
fied to testify as an expert valuation witness, Samples of
most of the laws described previously and a few other
miscellaneous ones are included in this compilation.
Many of the rules of compensabiiity or valuation affect
the adnussibility of evidence by implication. 1F hy statufe
a particuiar loss or damage is compensable, evidence indi-
cating the amouni of that damage or loss must then be
admissible at the trial, An ecxample would be a siatute
permitting compensation for the loss of goodwill and future
business profits. With regard (o valuation, acts affecting the
rules for determining value, the methods of determuning
severance damages in partial-taking cases, the set-off of

benefits, and acts specifying the date of valuation or tak-

ing are alkimportant to the issue of admissibiliny of evie

dence. Excepi for valiation statutes for Maryland [Mp.
ANN, Copg art, 33A, §5 4.6 (Repl. 1967}] and Pennsyl-
vania [Pa. Srar, AN, ot 26, §§8 1-6D] to -607 (Supp.
19673], which are inchuded only for the sake of example
and interest, legislation pertaining to compensability and
valuation are excluded from: this Appendix.

ALABAMA
Ala. Code Ann. tit. 7, § 367 (1940) (Recomp. 1958)

§367. MARKET VALUE: HOW PROVED. Direct
testimony 33 1o the market valge is in the natuse of
opinion evidence, One necd not be an expert or deater
in the article, but may testify as to value, if be has an
opportunity for forming a correct opinion,

Ala, Code Ann. tit. 19, § 10 {1340) (Recomp. 1958)

§10. HEARING CONDUCTED AS IN CIVH.
CASES. The hearing heretn provided must in all re-
spects be conducted and evidence taken as in civil cases
at law,

Als. Code Ann. th, 19, § 14 (1940} (Recomp. 1958)

% 14, COMPENSATION NOT REDUCED OR Di-
MINISHED BECAUSE OF INCIDENTAL BENE-
FITS. The amount of compensation to which the owners
and other parties interested thereinn are entitied must not
be reduced or diminished because of any incidental
beriefits which may accrie to them, or to their remain.
ing fands in conszquencs of the uses to which the lands
to be taken, or in which the eascment is to be acquired,
will be approprated; provided that, in the condemnation
of lands for ways and rights of ways for public high-
ways, the commissioners may, in {txing the amount of
compensation to be awarded the owner for lands taken
for this use, take into consideration the value of the
enhancement to the remaining iznds of such owner that
stich highway may cause,

ARIZONA

Ariz, Rev, Stat. Ann. §5 12-1116 F to M (Supp. 1967)

§12-1116, ACTION FOR CONDEMNATION; IMME-
DIATE POSSESSION; MONEY DEPOSIT; SUBSTT-
TUTION FOR CASH DEPOSIT.

F. The parties may stiptlate as to the amouny of
deposit, or for a boend from the plaintiff in Heu of a
- deposit.
G. The parties tay also strpulalie, in lieu of a
cash deposit in double the amount of probable damages
as found by the court, thai:

1. The plaimifl may deposit the amount for each
person in interest which plaintiff's valbation evi-
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dence shows 10 be the probable damages to eacl
person in intees!, and,

2. Each person in inferest may, on order of the
court, withdraw the amount which plaintif has
depasited for his interest, and,

3. The plaintiff shail deposit a separate amount
which is equal to the difference between double the
amount of the couwrt's determination of probable
damages and the to1al amount which is deposited
for the withdeawal of ali persons in interest, ot the
partics may stipulate for a boad in liew of & vepa-
rate deposit equal to the difference hetwesn double
the amount of the court's determination of prob-
able damages and the {otzf amount which is depos-
wed for the withdrawal of all persons in lnterest.

H. No stipulation which is made nor any evidence
which is infroduced purscant to this section shall be

introdiced wn evidence or used (o the prejudice of any’

party in interest on the trial of the action.

ARKANSAS
Ark. Stat. Ann, § 27-1731 {Repd. 1962)

§ 27-1731. FURY MAY VIEW SUBIECT OF LITI-
GATION. Whenever, in the opirion of the court, it is
praper for the jury 10 have a view of real property which
is the subject of litigation, or of the place in which any
mafterial fact occurred, it may order them o be con-
ducted in a body, under the charge of an officer, to the
place, which shail be shown lo them by some person
appointed by the court for that porposs, While the jury
are thus absent, no person other than the person so
appointed shall speak to them on any subject connected
with tbe trial.

Arie Stat. Ann. § 76-521 (Rapi. 1957}

§76-521. ASSESSMENT OF DAMAGES IN CON-
DEMNATION SUITS. All courts and juries in case of
condemnetion of lend for right-of-way for stute high-
ways shall take into consideration the fact that lands
are required to be agsessed et 5% of their true value
and shall giso iake into consideration the fact that
owners of automobiles and trocks living mifes off of
a State highway pay the same gas and auto license tax
as those being fortunale eppugh to own land adjoining &
state bighway, and any court or jury considacing claims
for right-of-way damages shall deduct from the value of
any land taken for a right-of-way the benefits of said
Staie highway to the remaining lands of the owner,

CALIFORNIA
Calit. Code of Civil Proc. § 610 {(West 1955)

§ 610. VIEW, REGULATIONS.

View by Jury of the Premises. [See ARK. STAT. ANN,
§27-1731 {Repl. 1962).]

Calf. Evidence Code §§ B1Q to 822 (West 1568)

§ 810. INTENT OF ARTICLE. This article is intended
to provide special rules of evidence applicable only lo
eminent domain and inverse condemnation procesdings,

£811. VALUE OF PROPERTY. As used in this
article, “value of propenty” means the amount of “just
compensation” to be ascertained under Section 14 of
Article I of the State Constitution and the amount of
vaiue, damage, amnd benefils to be ascertained under sub-
divisions i, 2, 3, and 4 of Section 1248 of the Code of
Civil Procedure, )

K12 EBFFECT OF ARTICLE UPON EXISTING
SURBSTANTIVE LAW. This article is not inlended to
ilter or chunge the existing substantive law, whether
statutory of decisional, interpreting “just compensation™
as osed in Section 14 of Article I of the State Constitu-
tion or the terms “value,” “damage,” or “benefits" as
used in Section 1248 of (ke Code of Civil Procedure.

§ 813, MANNER OF SHOWING VALUE OF PROP-
ERTY.

{a) The valie of property may be shown only by the
opinions of:
(1) Witnesses gualified to express such opinions,
and
(1} The owner of the property of property inter-
est being valued.

11} Nothing in this section prohibils a view of the
property being valied or the admission of any other
admissibie evidence {inctuding but not Iimited to evi-
dence as o the nature and condition of the property and,
i an eminent domain proceeding, the character of the
improvernent proposed to be construcied by the pluin-
tiff) for the limited purpose of enabling the court, jury,
or referee 1o understand and weigh the testimony given
wnder subdivision (a); and such evidence, except evi-
dence of the character of the improvement propossd to
be constructed by the plaintiff in an eminent domain
proceeding, is subject Lo impéachment znd rebuigal.
$814. LIMITATION ON OPINION OF WITNESS
AS TO VALUE OF PROPERTY:; BASIS OF OPIN-
ION. The opinion of a witness as to the value of prop-
erty is Iimited to such an opinion as is based on marter
perceived by or personzlly known to the witness or
made khown to hit at or before the heering, whether or
not admissible, that is of a type that reasonabiy may be
relied upon by an expert in forming an opinion as to
the value of property and which a willing paarchaser
and a willing zefler, dealing with each other in the open
market and with a full knowledge of all the uses and
purposes for which the property is reasonably adapiable
and available, would take into consideration in deter-
mining the price at which to purchase and sell the
property or properiy interest being valued, including
but nat limited to the matters listed in Sections 815 to
B21, unless a witness is precluded by law from using
such maticr as i basis for bis opinion.

§815. PRICE AND OTHER TERMS AND CiRCUM-
STANCES OF SALE OR CONTRACT TO SELL
AND PURCHASE PROPERTY BEING VALUED.
When relevan: to the determination of the value of
property, & wilness may take inio account a5 a basis for
his opinion the price and cther lerms and circumslances
of any sale or contract to sell and purchase which
included the properiy or property interest being valued
or any part thereof if the sale or contract was freely
made in good faith within a reasonable time before or
after the date of valuation, except thal where the sale
or cosntrace 10 sell and purchase includes only the prop-
erty or properly interest being faken or a part thercof
such sale or contract to sell and purchase may not be
taken into account if it occurs after the filing of the
Iis pendens.

§8i6. PRICE AND OTHER TERMS AND CIR-
CUMSTANCES OF SALE OF CONTRACY TO SELL
AND PURCHASE COMPARABLE PROPERTY.
When relevanl to the determination of the value of
properiy, a withess may take into account as a basis for
his opinion the price and other terms and circumstances
of any sale or contract 1o sell and purchase comparable
property if the sale or contract was freely made in good
faith within a reasonsble time before or after the date
of valuation, Ia order to be considered comparable, the



sale or contract must have been made sufficiemily near
in time w the date of valuation and the property sold
most be Jocated sufficiently near the property being
valued, and must be sofficienily alike in respect to
character, size situation, usability, and improvements, to
make it clear that the property soid and the propedy
being valued are comparable in value and that the price
realized for the property sold may fairly be considered
as shedding light on the value of the property being
valued,

£ 817 RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF PRGPERTY BEING
YALUED. When relevant to the determunation of the
value of property, 2 witness may take into Account as a
basis for his opinfon the rent Testrved and other terms
and circumstances of any lease which included the
properly or property interest being valued or any parnt
thereof which was in effect within a reasonable time
before or after the date of valvation. A witness may

take into account a lease providing for a rental fixed by

a percentage of other measurable portion of gross sales
or gross income from a business conductzd on the
teased property only for the purpose of arriving at his
opinion ax 10 the reasonable net rental value attributable
to the properly or property interest being valued as
provided in Section 819 or determining the value of a
leaschald interest. )

¥ 818, RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF COMPARABLE
PROPERTY. For the purpose of determining the capi-
takized value of the reasonable net rental value attribui-
able to the property or property interest being valued as
provided in Section 819 or determining the value of a
jeaschoid interest, a witness may take into account as a
basis for his opinion the rent reserved and other terms
and circomstances of any lease of comparable property
§f the lease was freely made in good faith within a rea-
sonable 1ime before or after the date of valuation,

819, CAPITALIZED VALUE OF REASOMNABLE
NET RENTAL VALUE ATTRIBUTABLE TO LAND
AND EXISTING IMPROVEMENTS THEREON.
When reievant 1o the determination of the value of prop-
erty, a witness may take into account us a basis for his
opinion the capitalized value of the reasonable et rental
value attributable to the land snd existing improvements
thereon (as distinguished from the capitalized valoe of
the income or profits atiributable to the business con-
ducted therson).

§820. VALUE OF LAND AND COST OF RE-
PLACEMENT OR REPRODUCTION OF EXISTING
IMPROVEMENTS. When relevant to the determina-
tion of the valoe of property, & withess may take into
accountt as a basis for his opinion the value of the
property of property interest being valued as indicated
by the value of the land (ogether with the cost of
meplacing or reproducing the cxisting improvements
thercon, if the improvements enhance the value of the
propesty or property intetest fqr its highest and best nse,
Tess whatever depreciation or obsolescence the improve-
ments have suffered.

§821, NATURE OF IMPROVEMENTS ON PROP-
ERTY IN GENERAL VICINITY OF PROPERTY
BEING VALUED AND CHARACTER OF EX{ST-
ING USES. When relevant to the determination of the
vailve of property, 4 witness may fake into account as a
basis for his opinion the nature of the improvements on
properties in the general vicinity of the oroperty or
property interest being valued and the character of the
existing uses being made of such properties.

§ 822 INADMISSISLE EVIDENCE, Notwithstanding
the provisions of Sections 814 1o £21, the following

matler is inadmissible as evidence and is not a proper
basis for ar opinion as to the value of property:

{a} The price or ather terms and circumstances of an
acquisizon of property or a property interest if the
acquisition was for a public use for which the properly
vould have been taken by eminent domain.

{b) The price at which an offer or oplion © pur-
chase or lease the property or property inlerest being
valued or any other property was made, or the pric: at
which such property or interest was oplioned, offered, or
listed for sale or fease, cxcept that an option, offer, or
Tisting may be introduced by a party as an admission of
another party to the proceeding: but nothing in this sub-
division permiis an admission to be used as direct evi-
depce upen any matter thai may be shown only by
opinion evidence under Section 813,

{¢) The value of any property or property interest
as assessed for taxation purposes, but nothing in this
subdivision prohiits the constderation of actoal or esti-
mated taxes for the purpose of determining the reason-
able net rental value attributable to the property or prop-
erty interest being valued,

{d) An opinion as 1o the value of any propeny or
property interest oiher than that being valued.

(¢} The influcnce upon the value of the properly or
property interest being valued of any noncompensable
items of value, damage, or injury.

(f} The capitalized value of the income or rental
from any properly or property interest other than that
being valued.

COLORADO
Colo. Rev. Stat. Ann. § 50-1-6(2) {1363}

% 50-1-6. ADJOURNMENT—COMMISSION—COM-
BENSATIONDEFECTIVE TITLE—WITHDRAW.
AL OF DEPOSIT,

{2} . . . The commissioners may request the court
or clerk thereof to issue subpoenas to compel witnesses
to attend the proceedings and testify as in other civil
cases and may adjourn and shal| hold meeting for that
purpose. . . .

Colo. Rev. Stat. Ann. § 50-1-10{1) {1963)

§50-1-10. INSPECTION OF PREMISES--EX.
PENSES—VERDICT. (1) When the jury has been
selecled, and the jurors have taken an oath faithfully
and impartially to discharge their duties, Ihe court, at
the request of any party 1o the proceeding, and in the
discretion of the cotird, may order that the jury go upon
the premises sought to be taken or damaged, in charge
of a sworn bailiff, and examing the premises in person.

o
Colo. Rev, Stat. Ann. § 50-1-22 (1963)

§50-1-22. EVIDENCE CONCERNING VALUE OF
PROPERTY. Any wilngss in a proceeding under this
chapter in any court of record of this state wherein the
value of real property is involved, may state the consid-
cration involved in any recorded transfer of property
which was examined and wiiized by him in arriving at
his opinion, provided he has personally cxamined the
record and communicated directly with and verified the
amount of such consideration with either the buver or
seller. Any such testimony, shal! be admissible as ovi-
dence of such consideration and shall remain subject
to rebuttal as 1o the time and actual consideration in-
valved and schiect to objeclions as 1o ils relevancy and
maieriality.
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DELAWARE
Dei. Code Ann. tit. 10, § 6108(d) {1553)

$6108, TRIAL. CHOICE OF COMMISSIONERS:
VIEWING PROPERTY, ETC.

id) The cowrt, in its discretion, may determine
whether or not the commissioners shall view the prem-
 ises and if a view is ordered shall desigonate the time
therefor. The view, if ordered, shall be conducted under
the supervision of the court by the court bailiffs and the
view shall not be considered as evidence but only for the
purpose of better undesstanding the cvidence presented
at the trial, nor shall any testimeny be taken at the view.
This restraint shall not prevent the parties from desig-
natitg und identifying the propenty during the view,

Det. Code Ann, tit. 10, § 5108{e} (Supp. 1966)

§6108. TRIAL: CHOICE OF COMMISSIONERS;
VIEWING PROPERTY, ETC.

(¢} At the trial any party may present competent and
relevant evidence upon the issue of just compensation
and all such evidence shall be given in the presence of
the court and the commissioners, The courl shall, dor-
ing the course of the trial, determine atl questions of Jaw
and the admissibility of all evidence.

FLORIDA

Fla, S5tat. § 73.071{5) {1967)

§73.071. JURY TRIAL: COMPENSATION; SEVER-
ANCE DAMAGES.

{5) The jury shall view the subject property upon
demand by any party or by order of the court,

Fla. Stat. § 74.081 {1967)

$74.081, PROCEEDINGS AS EVIDENCE. Neither
the declaration of taking, nor the amocont of the de-
posil, shall be admissible in evidence.

ILLINOIS

Hl, Rey. Stat, ch. 24, §9-2.29 {1965)
{Local Improvemant Act]

§9-2-29. VIEW BY TRE JURY. The court upon the
motion of the petilioner, or of any person claiming any
such compensation, may direct that the jury, umder the
charge of an officer, shall view the premises which it is
claimed by any parly (o the procesding will bs taken
or damaged by the improvement. . . .

ill. Rev. Stat. ch. 47, § 2.2(d) {1965}

§22. HEARING—PRELIMINARY FINDING OF
COMPENSATION.

(d) Such preliminary finding of just compensation,
and any deposit made or security provided pursuant
thereto, shall not be evidence in the further proceedings
to ascertain finally the just cornpensation to be paid, and
shalt not be disctosed in any manner to & jury impaneled
in such proceedings; and if appraisers have been ap-
pointed as hersin awthonized, their report shall not be

evidence m such further proceedings, but the appraisers
may be called as witnesses by the parlies to the
proceedings,

Hi. Rev. Stat. ch. 47, § 9 {1965) [Eminent Domain}

9. VIEW OF PREMISES. Said jury shall, at the re-
quest of either party, go upon the land soughl to be taken
or damaged, in person, and examine the same. and after
hearing the proof offered muke their report in writing,

Ii}. Rev. Stat. ch. 47, § 9.5 (1965}

§49.5. ADMISSIBILITY OF EVIDENCE. Evidence is
admiswible as to (1) any unsafe, unsamitary, substandand
or other illegal condition, use or occwpancy of the prop-
erty: {2) 1he effect of such condition on income from
the property, and (3} ihe reasonable cost of causing
the property to be placed in a legal ¢ondition, use or
occupancy, Such evidence is admissibie notwithstanding
the absence of any official action taken to reguire the
correclion or abatement of any such illegzl condition,
use Qr OCcupancy.

KENTUCKY

Ky. Rev. Stat. § 29.301 (1962) {Juries, General]

$29.301, JURY MAY VIEW PROPERTY OR
PLACE. [See ARk. B1aT, ANN. § 27-1731 (Repl. 1962)1.

Ky. Rev. Stat. § 177.087(1) (Supp. 1966}
{Condemnation, Highways)

§ 177,087, TIME. FOR FILING AND PROCEEDINGS
UPON APPEALS TO THE CIRCUIT COURT AND
COURT OF APPEALS. (1) . . . All questions of fact
pertaining to the amount of compensation to the owner
or owners shail be determined by a jury, which juty, on
the application of cither party, shall be sent by the
court, in the charge of the sheriff, to view the land and
material. . . .

Ky. Rev. Stat. § 416.050 (1962) [Eminent Domain, Generai]

§416.050. TRIAL OF EXCEPTIONS; JUDGMENT.
... Upon the request of erther party, the jury may be
sent by the court, in charge of the sheriff, to view the
land or material. . . .

MARYLAND

Md. Ann. Code. art. 334, §5 4 1o 6 (Repl. 1967)
54. TIME AS OF WHICH VALUE DETERMINED.

The valuc of the property sought to be condemned and
of any adjacent propernty of the defendant claimed to be
affected by the taking shall be determined as of the
date of the taking, if taking has occurred, or as of the
date of tnal, if taking has not occurred, unless am ap-
plicable stamte specifies z different time as of which
the valiwe is 10 be determined.

¢5. DAMAGES TO BE AWARDED,

{a) For taking entire vract. The damages (o be
awarded for the taking of an entire tract shail be its
Fair market value (as defined in § 6.)

(b} Where part of tract taken. The damages to be
awarded where part of a tract of land is taken shall be
the fair market value {as defined in § 6} of.such part
taken, but not Jess than the actual value of the pan



taken plus the severange or resulling dumages, if any,
ko the remainder of the tract by reason of the taking and
of the future use by the plaintifl of the part Laken. Such
severance or resuliing damages are to be diminished to
the exient of the value of the special {particular) bene-
fits 10 the remainder arising from the plaintiffs future
use of the part taken. :

(c) Right of tenant to remove impravemen? or insial-
lafion. For the purpose of determining the extent of the
taking and the valuation of the tenant’s interest in 2
proceeding for condemnation, aip improvement or iostal-
lation which would otherwise be deemed part of the
realty shall be deerned personal property so 45 1o be ex-
¢lnded from the taking solely becausse of the private right
of & tenant, as against the owner of any other interest
in the property scight to be cendesned, to remove such
improvemest or instzllation, unless the temant exercisss
his right to remove the same prior to the date when his
answer is due, or elacts in his manner o excrcise such
right. ’

{d} Churches. The damages to be awarded for the

taking of a structure held in fer simple, or under a lease

renewzble forever, by or for the benwfit of & religious
body and regularty used by such reeligious body as a
church or place of religious worship, shall be the rea-
sonable cost es of the valustion date, of crecting a new
structure of substantially the same size and of compar-
able cheracter and quality of construction as the ac-
quired structure at some other suftable and comparabic
location within the State of Maryland to be provided by
guch religicus body. Such damages shall be in addition
to the damages to be awarded for the land on which the
condemned structure fs ocated.

§ 6. FAIR MARKET VALUE

The fair market value of property in a proceediag for
condemnation shall be the price as of the veluation date
for the highest and best use of such property which a
seller, willing but not obligated to self, would accept for
the property, and which & buyer, willing bat not obli-
gated to buy, would pay therefor excluding any incre-
ment in value proximately caused by the public project
for which the property condemied is needed, plus the
amount, if any, by which such price reflects a diminution
in value occurring between the effective date of legisla-
tive authority for the acquisition of such property and
the date of actual tzking if the trier of facts shall find
that such diminution in value was proximately caused
by the public project for which the propenty condemaed
is needed, or by announcemeats or acts of the plaintiff
or its officials concerning such public projeci, and was
bevond the reasonable control of the property owner.

I the condemnor is vested with a contifuing power of
condemnation, the phrase the effective date of legisiative
authority for the acguisition of such property, as osed in
this section, shall mean the daie of specific administra.
tive determination to acquire such property.

¢. Spokesman at View by jury.

ii the case 1 wied before a jury each party shall in-
form the courl, before the jury leaves for the view, of
the name of the person who chall speak for such party
at the view, Only ohz such person shall represent ail
of the plaintiffs, and only oneg such person shall represent
all of the defendants, unless the courr shall otherwise
order for good cause shown. Such persons shall be the
only persons who shall be permitted to make any state-
ment 1o the jury doring the view, and the court :hall
so instruct the jury. Such persons shall point out to the
jury the property sought o bte condemned and its boun-
daries and any adjacent property of the owners claimed
to be affected by the taking, Such persons may alwo
point gut the physical features, before and after the
{aking, of the properiy taken and of any adjacent prop-
erty of-the owner claimed to be affected by the taking.

d. Judge—Presence at View.

Unless his presence and personal supervision shzll be
waived by all parlies 1o the proceeding in the manner
provided by section ¢ of this Rule, the judge shali be
present at the view and shall supervise the procecdings.

&, View May BEe Waived.

In the discretion of the court, the view by the trier of
fact may be omitted upon the filing of a written waiver
thereof by gl parties. In the case of a defendant under
disability, in gestation, not in being or unknown, such
waiver may be made for him by his guardian, guardian
ad litem or committee,

MASSACHUSETTS
Mass. Ann. Laws ch. 79, § 22 (Supp. 1965)

$22. PLEADING AND PROCEDURE.

. . . In case of trial by jury, if either party requests
it the jury shall view the premises. . . .

Mass. Ann. Laews ch, 79, § 35 (1964}

$ 35. EVIDENCE OF ASSESSED VALUE OF LAND
TAKEN OR INJURED.

The valuation made by the assessors of a town for the
purposes of taxaiion for the thiee years next preceding
the daie of the taking of or injury 10 real esiate by the
commonwealth or by 8 county, city, town or distvict
ender avthority of law may, in proceedings, brought
under section fourteen io recover the damages o such
reab estate, the whole or part of which is so taken or
injured, Be introduced as evidence of the fair market
value of the real estale by any party 10 the sitit; pravided,
however, that if the valvation of any one year is so
intreduced, the valuations of all thres ytars shait be in-
troduced in evidénce.,
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CENRE—

Md. Ruies of Proc., Rule ULE

Rule Ui8, TRIAL-VIEW MINNESOTA

a. View by Trier of Fact. Minn. Stat. Ann. § 117.07 {1964)

Before the production of other evidence, the couart
shall direct one of its officers (o take the jury to view
the property sought to be condemned, or if the case is
tried belore the court without a jury, the jodge hearing
the case shall view the property.

b. Presence of Parties and Represemiatives,

The parties, their attorneys, engineers and other rep-
resentatives may be present on the property sought to be
condemned with such officer of the count and the jury, or
with the judge if the case is tnied without a jury,

§ 117.07, COURT TO APPOINT COMMISSIONERS
OF APPRAISAL.

Upon proof being filed of the servite of such natice,
the court, at the time and place therein fized or o whick
the hearing may be adjourned, shall hear all compelent
evidence offercd for or againsl the granting of the peti-
tion, repulating the order of proof as it may deem best.
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Minn, Stat. kan. § 117.20(3%(c) (1564)

§117.20. PROCEEDINGS BY STATE, ITS AGEN-
CIES, OR POLITICALI SUBDIVISIONS.

Subdivision 8.

{c} . . . A commissioner in a condembation procaed-
ing may be called by tay party as a witness to testify as
to the amouni of the award of the commissioners,

Minn. Stat. Ann. & 54512 (1947)
§545.12. VIEW OF PREMISKES; PROCEDURE.

When the court deems it proper that the jury shoold
view reai property which is the subiect of htigation, or
the place where B material fuct occurred, it may order
them to be taken, in a body and in the custody of proper
officers, to the piace, which shail be shown to them by
the judge, or & person appoinied by the court for that
purpose; and while the jurcrs are thus absent, no one
other than the judge or person so appointed shall speak
to them on any subject connected with the trial,

MAISSISSIPP
Miss, Code Ann, § 2770 {Recomp. i12536)
§2770. JURY MAY VIEW PROPERTY.

Either party to the suit, on application io the court, .

shail be entitied 10 have the jury view the property
sought to be condemned and its surrounding under the
supervision of the judge; ot, the judge on his own initia-
tive may so order.

NOKRTH DAKOTA

N.D. Cent. Code § 28-14-15 (1960}

$ 28-14-15. VIEW BY JURORS. [See Akx. STar. ANN.
§ 27-1731 (Regl. 1962)]

OREGON
Ore. Rev. Stat. § 17.220 (Rapl. 1935} [tury, General}

§ 17.230. VIEW OF PREMISES BY JURY. [See Minw.
STaT. AN, § 546,12 (1947)]

Ore. Rev, Stat. § 366-330(4) (Rapl. 1963)
[Condemnation, Mighway
§ 366.380. PROCEDURE.

(4) Upon the motion of either party made before the
formation of the jury, the court shalf order a view of
the property or premiscy in guestipn; and upon the re-
turn of the jury, the evidence of the parties may be
heard. . . .

PENNSYLVANIA
Pez. Stat. Ann, tit. 28, 5§ 1-601 to -607 {Supp. 1967)
§ 1-601. JUST COMPENSATION.
The condemnee shall be entitled to just compensation

for the taking, injury or destruction of his property,
determmined as set forth in this aricls,

314602, MEASURE OF DAMAGES.

Just sompensation shall consist of the difference be-
tween Whe fair market volue of the condemnes’s entire
property interest immediately before the condemnpation
aid gy unaffected thereby and the fair marker value of
his property interest remnaining immediately afte such
condemmation and as affected thereby, and such other
damages as are provided in this article,

In case of the cosidempation of propesty in conneciion
with zny urban development or redevelopment project,
which property is daraaged by subsidence due to failure
of surface support reselling from the existence of mine
tuancls or passageways under the said property, or by
reason of fires securring in said mine fynnels o passage-
ways or of burning corl refuse banks the damage
resoliing from such subsidence or underground fires
or burning coal refose barks shall be excluded in de-
tersmining the faic marke! value of the condemnee's
entire picperty interest therein immediately before the
condemnation.

§ 1-003. FAIR MARKET VALUE.

Fair market valoe ghall be the price which would be
agreed 1o by a wiiling and informed seller and buyer,
taking inic consideration, but not limited to, the fol-
lowing factors:

{1} The present use of the property and s value
for such use.

{2) The highest and best reasonsbly avaifable
use of the property and its value for such use.

{3} The machinery, equipment and fixtures form-
ing past of the real estate taken.

(4) Other factors as to which evidence may be
offered as provided by Article VII.

$1-604. EFFECT OF IMMINENCE OF CONDEM-
NATION. :

Any change in the fair market value prior to the date
of condemnation which the condemnar or condemnes es-
tablishes wag substentially due to the general koowhedze
of the imminence of condemnation, other than that Jdus
to physica! deterioration of the property within the res-
sonable control of the copdemitice, shall be disregarded
in determining fair market value,

§ 1-605. CONTIGUOUS TRACTS; UNITY OF USE.

Where ail or & part of several contiguous tracts owned
by one owner is comdemned or & part of several non-
contiguous tracts owned by one owner which are used
together for & unified purpose is condetnned, damages
sheil be asesssed as if such tracts were one parcel,

§ 1-606. EFFECT OF CONDEMNATION USE ON
AFTER VALUE.

Jo determining the fair market velue of the remaining
propetty after a partial taking, consideration shall be
given to the use 1o which the property condemned is bo
be put and the damages or benefits specially affecting the
remaining property due to its proximity to the improve-
ment Tor which the property was teken, Future damages
and general benefits which will affect the entire commu-
nity beyond the propertics directly abutting the property
taken shall not be considered in arriving at the after
value. Special benefits 1o {be remaining property shall in
ne cvent exceed the (olal damages except in such cases
where the condemnor is authorized under existing law, to
make special assessments for benefits.

§ 1.607. REMOVAL OF MACHINERY, EQUIP-
MENT OR FiXTURES.

In the event the condemnor does not require for its
use machinery, equipment or fixtures forming part of
the real estate, it shall so notify the conderanes, The



condemnee rmay within thirty days of such notice elect
1o remove said machinery, equipment or fixtures, unless
the time be extended by the condemnor. If the con-
demnee so elects, the damages shall be reduced by the
fair market value thereof severed from the real -estate,

Fa. Stat. Ann, tit. 26, §§ 1-701 to -706 (Supp. 1987}

§ 1.701. VIEWERS' HEARING.

The viewers may hear such (estimony, receive such
evidence, and make such independent investigation ds
they deem appropriate, without being bound by formal
rules of evidence.

$1-702. CONDEMNOR'S EVIDENCE BEFORE
VIEWERS.

The condemnor shall, at the hearing before the viewers,
present expert testimony of the amount of damages suf-
fered by the conderpnes.

§1-703. TRIAL IN THE COURT OF COMMON

PLEAS ON APPEAL.
At the trial in court on appeal:

(t) Either party may, as 3 matier of nght have the
jury, or the judge in a trisl without a jury, view the
property involved, notwithstanding that siractures have
been demolished or the site altered, und the view shal]
be evidentiary. If the trial is with & jury, the trial judge
shall accompany the jury on the view.

{2} If any valuation expert who has not previously
testified before the viewers is to testify, the party calling
Bim must disclose his name and sctve a statement of his
valuation of the property before and after the condem-
nation and hiz opinion of the highest and best use of the
property before the condemnation and of any parl
thereof remaining after the condemnation, on the op-
posing party at least ten days before the date when the
case is listed for pre-trinl or trial, whickever iy carlier.

(3} The report of the viewers and the amount of their
award shall not be admissible as evidence,

§1-704. COMPETENCY OF OONDEMNEE AS
WITNESS.

The condemnes or an oficer of a corporate con-
demnee, without further gualification, may testify es to
jJust compensation.

§1-705. EVIDENCE GENERALLY,

Whether at the hearing before the viewers, or 8t the
trial ir court on appezlk:

{13 A qualificd valualion expert may, on direct
or cross-examination, stete any or all facts and data
which be considered in arriving at his opinion,
whether or not he has personal knowledge thereof,

and his statement of such facis and data and the -

sources of his information shall be sebject to im.
peachmeat and rebuital, ‘

{2) A qualified valuation expert may lestify on
direct or cross-examination, in detail as to the valu-
ation of the property on a comparable markei value,
reproduciion cost or capitalization basis, which tes-
timony may include bu shall nol be limited to the
following:

{i) The price and other wrms of any sale or con-
tract fo sell the condemned properly or compa-
rable property made within a reasonabls time
before aor after the dale of condemnation.

(ii} The rent reserved and other terms of any
lease of the condemned properiy or comparable
property which was in effecl within a reasonable
time before or after the date of condemnation,
(iii} The cupitalization of the net rental or rea-

sopable net rental value of the condemned prop-
erty, including reasonable net rendal values cus-
tomarily determaned by a percentage or other
measurazble portion of gross sales or gross income
of & business which may reasonably be conducted
on the premises, as distinguished from the capi-
talized value of the income or profits attributable
to any busingss conducted thereon,
{iv} The value of the [and together with the cost
of replacing or reproducing the existing improve-
ments thereon fess depreciation or obsolescence.
{v) The cost of adjustments and aiterations to
any remaining property made necessary or rea-
- sanably required by the condemnation.

{3) Either parly inay show the difference between
the condition of the property and of the immediate
neighbochood ai the time of condemnation and at
the time of view, either by the viewers or jury.

{4) The assessed wvalvations of property con-
demned shall not be admissible in evidence for any
purpose.

(5) A guaiified valuation expett may lestify that
he has relied upon the written report of another ex-
pert a5 to the cost of adjusiments and alterations (o
any remaining property made necessary ©r reason-
ably required by the condemnaiton, but only i o
copy of such written report has been furmnished to
the opposing pasty ten days in advance of the trial,

(6} If otherwise qualified, & valuation ¢xpert shall
not be disqualified by reason of not hoving made
szles of properiy or not having examined the con-
demned property prior Lo the condemnation, pro-
vided he can show he has acquired knowledge of its
condition st the time of the condemnanion.

$1-706, USE OF CONDEMNED PROPERTY,
In arriving al his valuaton of the remaining part of
property in a pariial. condemnation, an capert wilhess

may consider and testify (o the use to which the con-
demned property s intended to be put by the condemnor,

RHODE iSLAMND

R.l. Gen. Laws Ann, § 5-16-1 (1956}

§9-16-i, COURT ORDER FOR VIEW, In all cases in
which it shalt seem advisable to the court, on request of
either party, a view may be ordered; and in ail such
casey the court shall regulate the procesdings mt the view
and it its discretion accompany the jury.

SOUTH CAROLINA

S.C. Code Ann. § 25-120 (1962)

§25-120. DETERMINATION OF VALUE OF LAND;
ADMISSIBLE EVIDENCE, For the purpose of deter-
mining the value of the land sought to be condemnped
and fixing just compensalion therefor in a hearing before
a special master or in a rial before a jury, the following
evidence {in addition to other evidence which is relevant,
malerial and compelent ) shat] be relevant, material and
competent and shall be admitied as evidence and con-
sidered by the special master or the jury, the case may
be, 1o witt

(1} Evidence that a building or improvement is
wpsafe, Lnsanitary or a public nuisance or is in a
state of disrepair and evidence of the cost to corrgct
any such condigon, noiwithstanding thut no action
has been taken by tocal amthorities 0 remedy any
such condition;

75
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(2) Evidence that any Stale public body charged
with the duty of abaiing or requiring the coriection
of nuisances or fike conditions or demolishing unsale
of unsanitary structures issued an order directing the
abatement or correclion of any conditions cxist-
ing with respeci to such building or improvement or
demolition of such building or improvement and of
ihe cost which compliance with any suoch order
waolild entanl;

{2) Evidence of the last zssessed valvation of the
ptuperty for purposes of taxativn and of any affida-
vits or tax returns made by (he owner in connection
with such asscssment which staie the valug of such
property and of any income tax retorns of the owner
showing sums deducied on account of obsolescence
or depreciation of such property;

(4) Evidence that any such buiiding or improve-
meni i% being used for iilegal purposes or is being so
overerowded as 1o be dangerous or injuriccs to the

health, safety, morals or weifare of the occupants -

thereof dnd lhe extent to which the rentals there-
from are enhanced by reason of sach use; and

{5) Evidence of the price and other terms upon
any sale or the remt reserved and other terms of any
Iease or tenancy relating 1o such property or 1o gkny
similar property in the vicinity when the sale or leas-
ing occurred or the ienancy existed within a reason-
able time cf the hearing.

8.C. Code Ann. § 38-302 (1962)

§38.302, JURY MAY VYIEW PLACE, PROPERTY
OR THING. The jury in any case may, et the request
of either party, be 1aken to view the place or premises
in guestion or any property, matter or thing relating to
the controversy between the parties when # appears to
the court that such yiew is necessary to n just decision,
if the party making the motion advances & sum sufficient
o pay the actual cxpenses of the jury and the officers
who atlend them in raking the view, which shall be after-
wards taxed like other legal costs if the parly who ad-
vanced them prevails in the suit,

SOUTH DAKOTA

5.D. Code § 28.13A09 (Supp. 1960)
§ 2B.13A09. DUTY OF JURY; BENEFITS CONSID-
ERED; VIEW PREMISES; WHEN. . . . Upon the de-

mand of any party to the proceeding, if the Cour? shall
deem it necessary, the jury may view premises under the
rules of faw for viewing by the jury.

UTAH

Utah Rules of Civil Proc., Rule 47(j)
Rulo 47, JURORS,

{j} View by Jury. [See Arx. Star. ANN. §27-173
{Repl. 1962}]

VERMONT

¥t. Stat. Ann. tit. 12, § 1604 {1959}

§ 1604, VALUE OF PROFERTY, OWNER AS COM-
PETENT WITNESS.

The owner of real or personal property sha!l be a com-
petent witness to testify as to the value thereof.

VIRGINIA

Va, Code Ann, § 25-45.21 (Rept, 19643
f Eminent Domaln, General)

§ 254621, VIEW BY COMMISSIONERS; HEARING
OF TESTIMONY: COMMISSIONERS REPORT,
EXCEPTIONS TO REPORT AND HEARING
THEREQM. Upon the selection of the commissionsrs,
the court shall direct them, in the custody of the sheriff
or sergeant or one of his deputies, 10 view the property
described in the pefition with the owner and the peti-
tioner, or any representative of either party, and none
other unless otherwise directed by the court; and, opon
motion of cither party, the judge shall accompany the
comimissioners upon sach view, Such view shall not be
considered by the commission or the court &s the sole
evidence in the case. Upon completion of the view, the
court shall hear the testimony in open court on the
issues joined. . . .

Va, Code Ann. § 33-84 (Supp. 1966)
{ Highway Condasrmnation]

43364, VIEW, TESTIMONY AND REPORT; EX-
CEPTIONS TO REPORT: WHEN REPORT CON-
FIRMED OR SET ASIDE. Upon the selection of the
commissioners, the court, ¢r the judge thereof in vaca-
tion, shail direct them, in the custody of the sheriff or
one of his deputies, 10 view the land described in the
petition with the landowner and the State Highway Com-
missioner, or any representative of cither party, and
none other, unless otherwise directed by the court; and,
" upon motion of either party, the judge shall accompany
the commissioners upon their view of the land. Upon
completion of the view, the court or the judge in vaca-
tion shall hesr the festimony in open court on the issues

WASHINGTON

Wash. Rev. Code Ann. § 4.44.270 (1962)

§4.44.270. VIEW OF PREMISES BY JURY. [See
M, STaT. ANNL § 546.12 (1947)]

WEST VIRGINIA

W.Va. Code Ann, § 54-2-10 (Michle 1966)

§ 54-2-10. PROCEEDINGS ON REPORT; TRIAL BY
JURY.

. . . aview of the property proposed {0 be taken shail
not be regeired: Provided, that in the event 2 demand
therefor is made by a party in interest, the jury shall be
taken (o view the propetty, and in such case, the judge
presiding at the trial shall go with the jury and shall con-
trol the proceedings.

WISCONSIN

Wis. Stai. § 32.05(10){a) (1965)

§32.05, CONDEMNATION FOR STREETS, HIGH-
WAYS, STORM OR SANITARY SEWERS, WATER
COURSES, ALLEYS AND AIRPORTS.

(10) Appeal from commission's award 1o circuit
court.

(8} Neither the amount of the jurisdictional offer,

the basic award, nor the award made by the com-

mission shall be disclosed 1o the jury during such

trial.



Wis. Stat. § 32.08(6)(a) (1965)
§32.08. COMMISSIONER OF CONDEMNATION

(6)

{a) . . . The amount 'of a prior jurisdictional
offer or award shall not be disclosed to the com-
mission, . . .

Wis. Stat. § 270.20{1365)
§27020. JURY MAY VIEW PHEMISES, ETC.

The jury may, in any case, at the request of either
purty, be taken (o view the premises or place in guestion
or any property, matter or thiomg relating 10 the con-
troversy boiween the parties, when it shall appear to
the court that such view is necessary to a just decision.

WYOMING

Wyo. Stat. Ann. § 1-125 (1957)

§ 1.125. VIEW OF PLACE OR PROPERTY BY JURY.
[See Ang. Statr, Ann, §27-1731 (Repi 1962))
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