#63 8/23/73
Memorandum 73-63
Subject: Study 63 - Evidence Code ("Erroneocusly Compelled" Disclosure of
Privileged Information)

Attached to this memorandum are two copies of the tentative recommenda-
tion relating to erroneously ordered disclosure of privileged information.
The comments recelved relating to this recommendation are few in number but
can be characterized as generally favorable. Only Judge Jefferson opposes
the recommendation (Exhibit I) and he doee so on the ground that the law is
clear enough as is and that

to add the proposed paragraph to Section 919 gives the appellate courts

an open invitation to follow the Kaplan case and declde that prior

rules of evidence are not changed by the clearest kind of language in

an Bvidence Code section uniess the Comment to that section declares

that the intent of that section is to change a prior rule of evidence.
We merely note that the polnt is well taken but has been raised before and
on balance the Commission decided that it was better to make the clarifying
change.

The State Bar sent this tentative recommendation to 17 members of the
Committee on Administration of Justice. Because of the time factor, the
members were asked to respond as individuals., To date, seven have responded
and a1l have been in favor of the recommendation. One member did suggest
as a clarifying change that the phrase "by the presiding officer" in the third
line of subdivision (b) of Section 919 be stricken, The staff does not agree
that this change would make the provision more readable.

Mr. Edward Bablc, a lLong Beach attorney, sent the following comment to

the Chairman of the Californis Trial Iawyers Assoclation Committee on Iaw

Revision:



As to the Reccmmendation relative to the Erronecusly Ordered
Disclosure of Privileged Information, the consensus down here seems
to be about 15 to 1 in favor of the recommendation.
The only caveat is that the wording seems to give 8 green light
to circumvent the doctrine of Res Judicata; or at least it seems to
provide two opportunities to litigate the same issue through the use
of a secondary collateral attack on the finding of & trial court.
The whole polint to the recommendation 1s that a person erronecusly compelled
to disclose privileged information should not be regquired to refuse
to dlsplose,;crisk’ citation -for contempt, and seek review of the order to pre-
serve hig privilege. This does permit him to raise the issue more than once,
but he can do so successfully only where an error has been made previously.
In short, the "caveat" strikes at the very heart of the recommendation and,
we believe, does not represent the better view.
Exhibits II and III approve what we have done but indicate more would
be desirable. Exhibit IT (yellow) suggests that a statutory procedure is
needed for sealing any reporter's transcript which contains privileged informa-
tion erronecusly ordered to be disclosed. The staff has some doubt whether
this subject would be within the present scope of ocur authority. In any event,
it does not appear to be something that we can do easily in connection with
the present recommendation. Do you wish to have us pursue the issue further?
Exhibit IIT (green) suggests a separate problem exists. Namely, that,
in practice, health insurance carriers require disclosure of confidential
communications et the risk of withholding payment for the claimed treatment.
Such disclosure may constitute & walver of the privilege under Evidence Code
Section 912. Subdivision (d) of Section 912 does provide:
A disclosure in confidence of a communication that is protected
by & privilege provided by Section . . . 994 {physician-patient privilege),
or 1014 (psychotherapist-patient privilege}, when such disclosure is
reasonably necessary for the accomplishment of the purpose for which

the . . . physician, or psychotheraplst vas consulted, is not a waiver
of the privilege.
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It could be argued that disclosure for the purpose of supporting a claim
for payment is a "disclosure . . . reasonably necessary for the accomplish-
ment of the purpose for which the « « « physician or psychotherapist was
consulted." However, we are unable to find any cases in point on this issue
and the matter may be one which the Commission wishes to clarify. What is
your desire?

We have attached two copies of the recommendation sc that you may make
any editorial revisicns on one copy to be given to the staff at the September
meeting. It is our hope that this recommendation may be approved for printing,
- with any necessary revisions, at that time.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary

Qu



Memorandum 73-63
‘ EHIRIT I

CHAMBERS OF

The Superior Comrt

LOS ANGELES, CALIFORMNIA S00I12

BERNARD S, JEFFERSON, JUDGE
} TELEPHONE

(213} &25~-3414

July 18, 1973

California Law Review Conmission
School of law

Stanford University _
Stanford, California 94305

" Gentlemen:

' I am writing to expreas my comments on the Commission's
recommendation to amend Section 919 of the Evidence Code to
deal with the problem of erironecusly ordered disclosure of
privileged informstion. I am opposed to the proposed amend-
:zn:. b{ do not believe that the amendment ig necessary nor

esirable.

The amendment is designed to pay homage to an srronecus

gL:nciplo of statutory construction stated by Justice Mosk in

Kaplan case. I consider the xhglaa case indefensible in
uling a8 one justification that dence Code 4did not
intend to abolish or alter the Martin exclusionary rule because
it was not so stated in any Comment to an Evidence Code sec-
tion, while some code sections contained Comments to the effect
that the section was designed to change a particular prior
rule of evidence law.

The present Comment to Section 919 states guite clsarly
that a compelled revelation of privileged information due to
gn_erronsous ruling of the presiding officer conatitutes a

coerced disclosure” which does not waive the privilege under
“Evidence Code Section 912, To add the proposed paragraph t
Section 919 gives the appellate courts an open invitation to
follow the Kaplan case and decide that prior rules of evidence
are not changed by the clearest kind of language in an Evidence
Code mection unless the Comment to that section declares that
the intent of that section is to change a prior rule of evidence.

In my opinion, it is better that we do not lend sanction

to the Kaglun opinion by makirig such an amendment as that
propose ection 919. -

Very truly yours, .

rd S.
B8J:ks



Memorandum T3-63

EXHIBIT I

CHAMBERS OF

The Superior Conet

LOS ANGELES, CALIFORNIA 32012
BERNARD S. JEFFERSON, JUDGE
. TELEPHOMNE
(213} B2B=-34ia

July 18, 1973

California Iaw Review Commission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

I am writing to express my comments on the Commission's
reconmendation to amend Section 919 of the Evidence Code to *
deal with the problem of erroneously ordered disclosure of
privileged information. I am opposed to the proposed amend-
:nnﬁ bi do not believe that the amendment is necessary nor

esirable.

The . apendment is designed to pay homage to an srroneous
g;}nni le of statutory construction atated by Justice Mosk in
case. I consider the Xaplan case indefensible in
using as one justification that EEE Evidence Code did not.
intend to abolish or alter the Martin exclusionary rule because
it was not so stated in any Comment to an Evidence Code sec-
tion, while some code sections contalned Comments to the effect
that the section was designed to change a particular prior
rule of evidence law.

The pruaent Comment to Section 919 states quite clearly
that a compelled revelation of privileged information due to
gn erroneous ruling of the presiding officer conatitutes a

coerced disclosure” which does not walve the privilege under
Evidence Code Section 912, To add the proposed paragraph to

Section 919 gives the appellate courts an open invitation to

follow the Kaplan case and decide that pricr rules of evidence
are not changed by the clearest kind of language in an Evidence
Code sesction unless the Comment to that section declares that
the Intent of that section is to change a prior rule of evidence.

In my opinion, 1t is better that we do not lend sanction
to the xh opinion by making such an amendment as that
propose sction 919. -

Very truly yours,

_ : 7 rd 8. Jeffepedx
BSJ:ks - o 4
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Memorandum T3-63

EXHIBIT I

CHAMBEES OF
The Supertor Tonrt
1.OS ANGELES, CALIFORNIA 800I2
BERNARD &, JEFFERSON, JUDGE

TELEPHONME
[213) B25-2d414

Jaly 18, 1973

Californlia Law Review Conmiaaion
School of Iaw

Stanford University

Stanford, California 94305

Gentlemen:

. I am writing to express my comments on the Commission's
recommendation to amend Sectlion S19 of the Evidence Cods to
deal with the problem of erronsously ordered disclosure of
privileged information. I am opposed to the proposed amend-
ment. I do not delieve that the :nandnent is necessary nor

desirable.

The  amendment is designed to pay homage to an srronecus
principle of statutory construction stated by Justice Mosk in
the Eaplan case. I consider the hglan case indefensible in
using as one justification that dence Code did not
intend to abolish or alter the Martin exclusionary rule because
it was not so stated in any Commeént to an Evidence Code sec-
tion, while some code sections contained Comments to the effect
that the section was designed to change a particular prior
ruie of evidence law.

The present Comment to Section 919 stateszs quite clearly
that a conpelied revelation of privileged informaticn due to

_ 4n erronsous ruling of the presiding officer constitutes a

coerced disclosure” which does not waive the privilege under
Evidence Code Section 912. To add the proposed paragraph to
Section 919 givea the appellate courts an open invitation to
follow the lan case and declde that prior rules of evidence
are not changed by the clearest kind of language in an Evidence
Code sectlon unless the Comment to that section declares that
the intent of that section is to change a prior rule of evidence.

In gy opinion, it is better that we do not lend sanction
to the Ka opinion by making such an amendment as that
proposed tc Section 919, e ' ;

Very truly yours,.




Memorandum 73-63
EXHIBIT IX

SILBER & KIPPERMAN
ATTORNEYS AT AW
802 MONTGOMERY STREET
SAMN FRAMCISCO, CALIFORNIA 24132

MICHAEL O 5ILBER June 25 ' 1973 TELEPHONE: t41%: 788-8370
STEVEN M. KIPPERMAN )

California Law Revision Commission
School of Law -

Stanford University -

Stanford, California 94305

RE: TENTATIVE RECOMMENDATION 'RELATING TQ0 ERROMEOUSLY
ORDERED DISCLOSURE OF PRIVILEGED INFORMATION

Dear Sirs:

I think the proposals in the above~entitled recommendation
are all well and gcood, but I would suggest facing up to one
additional problem which is chviously manifest which is not
dealt with. I would suggest creating a specific statutory
procedure for gealing any reporter's transcript of erroneously
ordered disclosure of privileged information pending any
final determination (by appeal or otherwise) of whether the
disclosure was erronecusly ordered. This could be done in

a variety of ways -- either as an interim order in the case
in which disclosure was ordered, in an independent proceedind,
or by way of ancillary relief pending an appeal to name a. few.
But perhaps the actual sealing of the transcript is even the
more important procedural remedy than the bald determination
of whether disclosure was erronecusly ordered. I think it
should be dealt with by statute.

Very truly yours,

L

STEVEN M. KIPPERMAN

SMK/3m | L '_} |



. bl
EXHIBIT III Ik

Memorandun 73=63

MAURICE GROSSMAMN, M D
858 CHANNING AVENUE
PALO ALTL. CALIFORMEA

MAILING ACTTRESH
P. O, BOX 743

July 21, 1973

L4
L3

California lLaw Revision Cummiesion
School of Law :
Stanford University

Etanford, Californie 94305

Dear Sirs:

Becouse of my inheresty rad ongeing work ccnosrned with pri-
vilege, with special sttention %o peychotherapisi-patient privilege,
your recommendations of Apwil 1973 were brought 4o my attention. Pay-
chistrigts egpeoially, mmomgst poychotherapinte, have besn grateful
te you for the initial Inelusicm of the 1000 series of sections in the
California Code of Evidencs,

To explain my role, may I inelude thet I em ochairmen of
task foroes studying this problem both for the Korthern Californis
Pasyohiatric Socliety and the Americen Psychiatrio Association, I have
beer & recognited aotive influence within the Callfornia Medioal Aszacc-
iation in their pursuit of protection for patients' conf'idemtielily;
and through them within the American Medioexl Association.

Brronscusly ordered diascliosure, the aubject of your April
1973 recommemdations, and its application to Sscticns 912 and 919,
with the emphasis on "ooercion™ is vital to the medioal profesaion
from snother, rather insidiously growing sector. Both the physisiane
patient and the peychothempist-pationt privilege may be entirely nule
1ified by Sectiomn 912 by current dsvelcpments. This is the growing
reality that most medioal tredtment, end ineressingly, psychistric treat-
ment is covered by and pald for through health insursnce, Whensver a
patlient sees & physician,~ medical, surgical, or psgohietric,- or is
hospitalized, to olaim reimbursement he is obiigated to eign & waiver,
Information demeanded by the insurance sarrier is demanded and must be
supplied or payment is withheld.

A1l puch reports usually carry & demsnd for diegnosis. In
peychintry this alome is a major revelation of conflidential informa-
tion. When poyohlietrists have refused to give thia besed en dooumented
fleaks™ to employers and cthers, some oompanies have continued the dee
pand with threat of non-peyment of ths patient's claim,- usually to the
patient, This minimal demsnd im %the exospiion,

Some companles, omae theay pet ary indicaticn of payshiabrio
treatment, then follow up with @ 3o cond detailed gqueatiommaire {Ex-
hibit A} about the patients’ ilirnassses. The informatiom demanded is
even more sensitive, When refused , they inform the patient their olsim
will not be pald. It has advanced to ths point where they are demanding
full reports from hospitels, oven in paychiatric illnasses,{Exhibit B).

It ia even worse for lew inocoms groups. If they require more
then two treatmenbs & month, the Modl-Cal progrem Insipts on Justifioca-
tiom via a Treatment Authiorizetion Request, They demand extromely destruote
ive information before they will grent the prior authopization for the
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ongeing treatiment that the patient needs,(Eghibit €). If not ocomplied
with thers will be k refusal for phymeni of treatment. If the details
are not pathologis encugh to some uninows revieswer, the requsst will
be denied, Soms insurance imtsrmedisrisz heve even demanded the right
to photooopy the physiciens? recocde, {Sxhibit D).

In the past, patients who eould zot afford to pay.for treate
ment were able to .ot mecical, inoluding peychistrie, ocure through
ocunty and atate auspless. Others were trested by privete physiociems
and charped what they sould afford or not charged st uli. (I em not
implying that it wae a betlier system, but thet comfidemtiaiity sould
be protected,~ sithar by the physicisn or the L~P-8 amck.) With the ade
vent of ingurence and govermwent supplisd paymemt for otre, aither
through State~-Federel wic for the low inoows and dizebled groups, or
by Bocial Security Adwinistration wmcehinmry, all this has ohanged.

The ourrent sltustiom them ia that few man get psychiatric care,

end with few exosptions nome can get medloel oare without belnp forced

to give informatiom that ie sensitive and ordinarily confidentisl. The
penalty if they do not agree to do go is that they will not get the
firsncial denefits from the protection they had boughts or for meny not
able Lo got at all bhecanss without that prepeid protectiom they cannot
afford the medical care under Loday's system of mediosl socmomice. This
thens congtitutes soercionm,

48 the Commiesion reocognized in supporting psychothermpliste
patient privilege there are somstitutional growmds for mainteining such
privilage. This has been e’firmed by th Proposed Fedsral Code of Evi-
dence in Rule 5-04. In modifying Seatiom 1016 of the Californis Code,
the alifornia Suprems Court resffirmed this need and iight. To heve the
soonomic practice vitiate this protection by the application of Seoctiomm
912 baged on & release of thim demanded and reluctantly reiesmsed inflorm-
ation to a third party destroys the whole structure of protesticm.

¥ey I respectfully request the Commission to consider thils
matier from two points of view. The first is that this practice of in-
gurance repcrting repregonts de facto oocerciom and would be akin to the
problem of your April report, {Nobe that I.B.M, does not make such de=
mands of thelr employees Exhibit % .} In suoh cage you might want to
oonaider a further additiom to Sactiom 919 4o cover thie problem. The
gsoond, and more diffioult oonocepfualiy, is to inolude the medionl di-
rectors of inswrance vompanies in the category of nurses, hoapital per-
sommel, physicien consultsnts, who are esssntial elemsnts of the treat.
ing situation, and are covered by the treating physiocians'! atatus aa
reoceivers of the ocnfldence,~ including their obligstion ethically and
legally to safeguard the confldenoce,

This latter, bazed on ny experienoe with the views of the ine
surence industry might require steting explicitly in law bhat minimal
information, required by actunrial departments cr the employers who pey
the premiums would not be considersd " a gignifiocsnt part of the communication,®

Your oonsideration and review of the above is truly appreciated.

Sinceraly ’ L_{‘/&
MEmtt { rice Grosaman, ¥

Eno, ¢linioal Professor, aychia:bry
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Important Note: This teurative vecompsndation is beiug disgriboted
8¢ that interested persons will be ndvisad of the Conmlasion's tentarive
conclusicns and can meke thelr wlews to toe Commlsaion., Comments

should be gent to the Souwmizsion non then August 15, 1973

The Commission often subsianiiall m"sm sentetive reccormendations
as & result of the compents 1t veceives. Henoce this ~entarive recommendgds--
tion is pot pecesssrily the recormendailon the Commicaton will submit e
the Legislature. Any comments ment to the Zowmsdssion will be comsidered
when the Commission determines what vecommendstion, iF auy, It will wmake
to the Californiz Leglslature.

This tentatlve cecoumendetion {ncluder an explavazory fommeni to each
section of the recommendsd iegislation., The Domments sre wrinten as if the
leginlation were enactod since their primary purpose iz to explain the law
as 1t would axisr (if enacted) to these whe will hawe occazion to use it
after it 1s in affect.




STATE OF CALIFORNIA ) R\DNALD REAGAM, Governur
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CALIFORNIA LAW REVISION COMMISSION

STHOOL. OF LAW--STANFORD UNIVERSITY
STANFORD, CALIFORMIA 24305
(4%5) 321.2304, EXT, 2479

JOHN D, MILER

Chuirmen
MARC SANDSTROM

Vice Chairman
ASSEMBEYMAN ALFSTER MeALISTER
JOHM J. BALLUFF
NOBLE K. GREGORY
JOHN N, /acLAUREN
THOMAS E. STAMTOM, ik
HOWARD R. WILLIAMS
GEORGE M, MURPHY

Ex Officie

April 12, 1973

To: Tur HoworasrE Rowarp REacax
Governer 5f Califernia and
THE LEGISLATURE OF CALIFORNIA

The Evidence Code was enacted in 1963 upon recommenda-
tion of the Law Revision Commission. Resolution Chapter 130
of the Statutes of 1965 directs the Commission to continue its
study of the law relating to evidence. Pursuant to this directive,
the Commission has undertaken a continuing study of the Evi-
dence Code to determine whether any substantive, technical, or
clarifying changes are needed. '

This recommendation is submitted as a result of
this continuocus review. It deals with the effect
of erronecusly ordered disclosure of privileged in-
formation, a problem called to the Coumission’s at-
tention by Judge Herbert S. Herlands of the Orange
County Superior Court.

Respectfully submitted,
Joun D. MIirer
Chairman



#63
RECOMMENDATION OF THE CALIFORNIA

LAWY REVISION COMMISSION

relating to
ERRONEOQUSLY ORDERED DISCLOSURE OF
PRIVILEGED INFORMATION - ’

Section 912 of the Evidence Code provides that the right to claim
certain privilegesl is waived "if any holder of the privilege, without
coercion, has disclosed a significant part of the communication or has
consented to such disclosure made by an)rone."2 Evidence Code Section 919
provides that evidence of a statement or other disclosure of privileged
information is inadmissible against a holder of the privilege if a "person
authorized to claim the privilege claimed it but nevertheless disclosure

erroneously was required to be made . . . 3

It seems clear from the quoted- language that disclosure of privileged

information is coerced where the privilege is properly claimed but disclosure
is erroneously ordered by the trial judge or other presiding officer.
The privilege, therefore, should not be deemed waived as to the informa-
tion disclosed; and the privilege holder should not be required to refuse
to disclose, face citation for contempt, and seek review of the erroneous
order in order to preserve his privilege. WNevertheless, a pre-Evidence

Code case, Markwell wv. S'y'kes,4 contains language indicating that the privilege

1. This portion of Section 912 applies to the lawyer-client privilege,
the privilege for confidential marital communications, the physician-
patient privilege, the psychotherapist-patient privilege, the privi-
lege of penitent, and the privilege of clergyman,

2. Emphasis added.
3. Ewmphasis added.
4. 173 Cal. App.2d 642, 649-650, 343 P.2d 769, 773-774 (1959).
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is waived unless the holder of the privilege refuses to comply with the
erroneous order and seeks immediate appellate review of the order. The
official Comments to the Evidence Code do not make any reference to the
language found in the Markwell case. While the Commission considers this
language to be dictum and that it does not "establish" the rule attributed
to it, the Commission szlso bellewves that the law on this point should be
certain and that any possibllity that the omission to refer to the Markwell

cage 1n the Comments wight be construed as preserving the rule attributed

e

5. In a letter to the Law Revision Commission, dated December 18, 1972,
Judge Herbert 5. Herlands of the Orange County Superior Court wrote:

It seems quite clear to me from the Code and Comments that
an erroneous judicial order to disclose the privileged matter
constitutes "coercion" and "requires" disclosure; that, contrary
to Markwell, such a disclosure is not 'public property”, is not
"{rrevocable" and may be "recalled.” It should not make any
difference whether the coerced disclosure occurs in the "same"
or a "prior” proceeding.

From the vantage point of “law of the case”, as that doc~-
trine is applied in California, a decision of one trial judge
is not, in the absence of statutes to the contrary, binding on
another judge of the same court at a later hearing., For exam-
ple, the law and motion judge may overrule a general demurrer
to a complaint, but the trial judge may decide the complaint
does not state a cause of action. What Markwell does (sub
silentic) 1s create an exception to the foregoing general rule
by making the order of the first judge binding on the litigants
unless: the party claiming the privilege obtains prompt appellate
review of the erroneous order. Thus, Markwell seems to be in
conflict not only with the Evidence Code but with the way in
which California generally handles "law of the case.”



to that case should be avoided.6 Therefore, the Commission recommends

that a new subdivision be added to Section 919 of the Evidence Code to
provide in substance that, if an authorized person claimed the privilege
(whether in the same or a prior proceeding) but nevertheless the trial

judge or other presiding officer erromeously ordered that the privileged
information be disclosed, neither the failure to refuse to disclose the
information nor the fallure to seek appellate review of the erroneous order
indicates consent to the disclosure or constitutes a walver of the privilege,

and, undex these cilrcumstances, the disclosure is one made under coercion.7

6. This type of omission was of great significance to the California
Supreme Court in Kaplan v. Superior Court, 6 Cal.3d 150, 158-159,
491 P.2d 1, 5-6, 98 Cal. Rptr. 649, 653-654 (1971):

Each comment summarizes the effect of the section, advises
whether it restates existing law or changes it, and cites

the relevant statutes or judicial decisions in elther event.
In particular, in every instance in which a significant change
in the law would be achieved by the code, the commission's
comment spells out that effect in detail and cites the pre-
cise authorities which it repeals. [Footnote omitted.]

In sharp contrast, neither the commission's background
study nor its comment to any section of the Evidence Code
discloses an intent to alter or abolish the Martin rule. In-
deed, the commission nowhere even mentions, let alone "care=-
fully weighs,” that rule. In view of the commission's pain-
staking analysis of many evidentiary rules that are of far
less importance and notoriety than Martin, its deafening si-
lence on this point cannot be deemed the product of oversight.
It can only mean the commission did not intend-—and the code
therefore does not accompiish--a change in the Martin rule.
[Footnote omitted.]

7. This clarification represents sound public policy:

Confidentiality, once destroyed, is not susceptible of
restoration, yet some measure of repair may be accomplished
by preventing use of the evidence against the hclder of the
privilege. The remedy of exclusion 15 therefore made avail~
able when the earlier disclosure was compelled erroneously . . . .

ith respect to erroneously compeiled disclosure, the
argument may be made that the holder should be required in

-3-



The Commission'’s recommendation would be effectuated by enactment of

the following measure:

An act to amend Section 219 of the Evidence Code, relating to privi-

leges.

The people of the State of California do enact as follows:

Section 1. Section 919 of the Evidence Code is amended to read:

919, (a) Evidence of a statement or other disclosure of privileged
information is inadmissible against a holder of the privilege 1f:

a3} (1) A person authorized to claim the privilege claimed it but
nevertheless disclosure erroneously was required to be made; or

€83 (2) The presiding officer did not exclude the privileged informa-
tion as required by Sectiom 916.

(b} If a person authorized to claim the privilege claimed it, whether

e e——— AVl ——

was requived by the presiding officer ro be made, neither the failure to

refuse to disclose nor the failure to seek review of the order of the pre-

siding officer requiring disclosure indicates consent to the disclosure

the first instance to assert the privilege, stand his ground,
refuse to anewer, perhaps Incur a judgment of contempt, and
exhsust all legal recourse, in order to sustain his privilege.
[Citations omitted.] However, this exacts of the holder greater
fortitude in the face of authority than ordinary individusls
are likely to possess, and assumes unrealistically that a judi-
cial remedy is always availlable. In self-incrimination cases,
the writers agree that erronecusly compelled disclosures are
inadmissible in a subsequent criminal prosecution of the holder,
Maguire, Evidence of Guilt 66 (1959); McCormick § 127; 8 Wigmore
§ 2270 (McNaughton Rev,1%961), and the principle is equally sound
when applied to other privileges. [Advisory Committee's Note to
Rule 512 of the Federal Rules of Evidence.]

by



or constitutes a waiver and, under these cilrcumstances, the disclosure

1s one made under coercicm.

Compent. Subdivision (b) has been added to Section 919 to make clear
that, after disclosure of privileged information has been erronecusly re-
quired to be made by order of a trial court or other presiding officer,
neither the fallure to refuse to disclose nor the failure to chalienge the
order (by, for example, a petition for a writ of habeas corpus or other spe-
cilal writ or by an appeal from g contempt order) asmoumts to a walver and the
disclosure is one made under coercion for the purposes of Sections 912{(a)
and 919(a)(1). See Section 905 (defining "presiding officer”)., The addi-
tion of subdivision (b) will preclude any possibility of a contrary inter~
pretation of Sections 912 and 919 based on the language found in Markwell
v. Sykes, 173 Cal. App.2d 642, 649-650, 343 P.2d 769, 773-774 (1959). See
Recommendation Relating to Erroneocusly Ordered Disclosure of Privileged
Information, 11 Cal. L. Revision Comm'n Reports 0000 (1973).

The phrase ''whether in the same or a prior proceeding" has been in-
cluded in subdivision (b} to avoid any implication that might be drawm
from the original Law Revision Commission Corment to Section 91% or from
language found in Markwell v, Sykes, supra, that subdivision (a)(l) applies
only where the privilege was claimed in a prior proceeding. The protection

afforded by Section 919, of course, also applies where a claim of privilege
is made at an earlier stage in the same proceeding and the presiding offi-

cer erronecusly overruled the claim and ordered disclosure of the privi-

leged information to be made.



