#39.30 2/13/73

Memorandum 73-17
Subject: Study 39.30 - Wage Garnishment and Related Matters

Attached to this memorandum are two exhibits pertaining to the wage
garnishment recommendation. A printed copy of this recommendation (dated
October 1972) was meiled to you on January 18, 1973. We will bring a few
extra copies to the March meeting but ask that you please try to bring your
own copy to consider in commection with this memorandum.

BExhibit I is a letter (dated February 1, 1973) and several enclosures
received from the federal administrator regarding our request for an exemp-
tion from Title IIT of the federal Consumer Credit Protection Act for the
ares {emplayer garnishment) covered by the proposed Employees' Earnings
Protection Law. As you will see, the request was denied. The administrator
takes the position that a state's law must qualify for a total exemption or
no exemption at all will be granted. As he points ocut, our recommendation
does not meet the Title III standards thet they have set up particularly
with regerd to earnings of persons other than employees and bank aceounts.
John DeMoully hes vwritten agein to the administrateor regarding the possibility
of a partial exemption, but there is no reason to suppose that any different
answer will be received. With this situation in mind, does the Commission
wish to take any new action with regard to the recommendastion? The recom-
mendation has been introduced to the 1973 Legislature as Assembly Bill 101
(Assemblyman Warren).

Exhibit II is a letter received a while back from an attorney representing
a8 lerge employer. Most of the comments relate to either portions of Section
690.6 or Section 682.3 which have been repealed. Their repeal would seem
to eliminete for the most part the writer's concerns. As to paragraph (2)
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of the letter, the recommendation requires that a withholding order for
support (Section 723.030) or for taxes (Section 723.072) be denoted as such
upon its face. As to paragraph {3), Section 723.030 and the Comment thereto
make clear that support orders include orders for the support of any person
including a former spouse.

Paragraph (5) raises a problem which the Commission has not previocusly
considered. Probate Code Section 732 provides as follows:

732. When a judgment has been rendered against the testator or
intestate, no execution shall issue thereon after his death, except as
provided in the Code of Civil Procedure. A judgment sgainst the dece-
dent for the recovery of money must be filed or presented in the same
manner as other claims. If execution is actually levied upon any
property of the decedent before his death, the same may be sold for the
satisfaction therecf; and the officer meking the sale must account to
the executor or administrator for eny surplus in his heands. A judg-
ment creditor having a judgment which was rendered against the testator
or intestate in hisg lifetime, may redeem any real property of the dece-
dent from any sale under foreclosure or execution, in like manner and
with like effect as if the Jjudgment debtor were still living.

If nothing is done at all, the courts would presumably treat the withholding
order in & menner similar to & writ of execution. See Comment to Section
723.029 (service of an order is a levy,but it 1s not a levy of a writ of
execution). Levy of execution after death is ineffective; levy before death
gives the creditor his priority. Implicit in an application for a withholding
order is the creditor's belief that the debtor is still alive and working.

A stetement to this effect could be included in the application but seems
unnecessary to us. On the other hand, should some provision be included to
cover the situations where an order is served after an employee has died

{and the employer is still holding some earnings) or where an employee dies
duripg the pericd an order is in effect? If so, what policy does the $ommis-
sion wish to adopt? It should be noted that the creditor will be able %o
file a creditor's claim in the decedent's estate--the rerl issue is what

priority does he achieve by virtue of his levy. The staff suggests that an
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order served after death should be ineffeétive. An order served before death
should not be affected by the employee's death. If the Commission decides
that these points need statutery clarification in the manner suggested, we
suggest that Section 723.029 and Section T723.022 be amended as indicated
below.

Section 723.022 could be amended by adding the following new subdivision
(d) and renumbering present subdivisions (d) end (e) as (e} and (f) respec~
tively:

(d4) Notwithstanding subdivision {b), where the employee dies
before the withholding period commences, an employer shall not with-
hold any earnings payable to such employee.

The Comment to this subdivision should refer to Section 723.029 and should
note that, where the employee dies after withholding has started, the levying
creditor maintains his priority on earned but unpaid wages.

Section 723.029 could be amended by adding the following sentence:

Such lien shall not be affected by the death of the employee after a

withholding period commences.

As to peragraph (6), we merely note that the employer's service charge
is entirely discretionary. As to paragraph (7), it is impossible to provide
a final definition as to what constitutes earnings, but Section 723.011(a)
makes a start, and Sectiocn 723.150 authorizes the Judicial Council to adeopt
rules covering specific problems as they arise. The Comments to Sections
T23.011 and T723.022 have anticipated the problems raised in regard to vacetion
pay, commissions, bonuses, and so on.

Paragraph {10) refers, we think, to page 111 of the present recommenda-
tion and a discussion of the existing law. In any event, we believe that the
Comment to subdivision (b) of Section 723.022 makes clear what pay periods

are subject to levy. Paragraph {11) seems to suggest that an employer
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could be made to keep a file on orders received and give effect to subsequent
orders as earlier ones are satisfied. The Commission rejected this approach
as being toco burdenscme to the employer. We see po reason to change our

approach but note with interest that the suggestion for change comes from an

employer.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretery

.



Memoraenduam T3-17 EXHIBIT I

U.S. DEPARTMENT OF LABOR g,
EMPLOYMENT STANDARDS ADMINISTRATION Sh l‘g} %
WASHINGTON, DC. 20210 ’ E, ":;:jl 5
:
Q;Ia‘;:ﬁ{}g
FEB 1 W73

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law - Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

This 18 in reply to your letter of September 20, 1972, concerning proposed
garnishment legislation in the State of California.

You ask whether the draft statute you enclosed would appear to gualify the
State of California for an exemption from the provisions of section 303(a)
of the Consumer Credit Protection Act under the following comndition:
"Wherever the earnings of any individual are subject to garnishment undey
any provision of California law other than the Employees® Earnings
Protection Law (Chapter 2.5 (comumencing with section 723.010) of Title 9
of Part 2 of the Gode of Civil Procedure), section 303(a) of the CCPA
sball apply to the withholding of such earnings wnder such other statute,"
You state that such a "conditional exemption" would preserve the CCPA
restrictions on gamishmeni as they may apply to such matters, for exaaple,
as checking accounts and independent contractors.

As indicated in 29 CFR 870.5%1, it is the policy of the Secretary to
permit exemption from section 303(a) of Title III of the Consumer Credit
Frotection Act if the laws of a State cover every case of garnishment
covered by the Act, and if those laws provide the same or greater
restriction on garnishment of individuels’® earnings. Under this standard,
which has been in effect from the time Title III beceame effective, we are
unable to approve the conditional exempiion you suggest.

We recognize that Title III preempts mny provision of State law which is
not a8 restrictive as the Federal garnishment limitations. However, such
preemption may not be considered as qualifying State laws for exemption
under section 305. If this could be done every State would qualify for
an exemption regardless of its laws, and section 305 would be & nullity.
As indicated in sectiom 301 of Title III, the purpose of this Title is

to "regulate commerce and to establish uniform bankruptcy laws' based upom




a Congressional finding that the "great disparities esmong the laws of
the several States reiating to garanishment have, in effect, destroyed
the uniformity of the bankruptcy laws and frustrated the purposes
thereof in meny areas of the country’". See the seventh paragraph of
opinion letter WH-12l {February 5, 1971} wberein this same matter is
discussed. :

In view of the fact that we camnot proceed towards the conditionsel
exemption you suggest, we have not made a detailed exsmination of the
latest version of California Semste Biil Mo. 88 (page proofs dated
July 28, 1972) vhich you enclosed with your letter. However, we agree
with your conclusion that if California garnishment lew is amended by
Senate Bill No. 88, the resulting body of law would clearly provide
less protection than the Federal law in certain significant areas.
For example, as explained in paragraph 3 of our letter to you of
August 2, 1972, (opinion letter WH«177), §690.6 of the bill does not
appear to provide any restriction on a levy of attachment directed to
payable earnings of individuals who are not employees.

Also, we notethat §690.7 of the current Code of Civil Procedure would
not be amended by the bill, Section 690.7 provides a maximum exemption
from execution of $1,000, which would apply even though an aceount
subject to execution under this section may contain earnings which are
entitled to the Title II1I percentage restriction on gamishment. Thus,
this section of tbe existing law, which would not be affected by Senate
Bill Ko. 88, is potentially less restrictive than Federal law in that
Title 11X sets no doller limit on the maximum amount of earnings which
is protected from garnishment. Also, the exemption provided by §690.7
is not self executing., See §690{a) of the existing law and §690.50 in
Senate Bill No. 88, and 29 CFR 870.51(c). Plemse also refer to page 2
of opinion letter WH-LTT wherein analogous matters pertaining to an
earlier vergion of Senate Bill No. 88 (as amended April 25, 1972) are
discussed., In addition to our opinion letter WH-li6 (October 26, 1971)
vhich we previously sent to you, you may also be ilnterested in opinlon
letter WH-17L (August 3, 1972) which further discusses the Department’'s
views on the application of Title III to the garnishment of earnings in
& bank account.

We noted in the tenth paragraph of opinion letter WH-1T7T7 that if certain
types of retirement payments were deposited in a bank account, they would
be trested under proposed sectiona of State law pertaining to levies of
execution against bank accounts whick we considered to provide less pro-
tection than the Federal law, This cbservation alac applies to Senate
Bill Mo, 8B as it is now written. Thus, if retirement payments of the




types which are within the purview of §§690.18(b) and 690.18% are
deposited in a pank sccount, such earnings would be treated undex
§690.7 of existing lesw. We consider §690.7 of existing law as
providing less restriction on gernishment than the Federal law as
discussed in the preceding naragrarch.

We have not attempted to analyrze every aspect of your propesal. If
enacted, however, Senate Bill No, 88 would provide protection to debtors
which, in meny situations, would appear to exceed that prescribed by the
Federal iew. ‘Thus, while the bill would not qualify for exemption in its
present form, it represerts a desirsble step towards eventually conforming
State law to Federal Law.

Your main concern appears to be that unless you can point out %o
exployers the benefits of your proposed bill, especially Chapter 2.5,
you believe that representatives of creditors may secure defeal of the
bill, However, the benefits of your proposed bill should not be
diminished in any way by our withholding approval of the conditional
exemption you seek.

If all of the provisions of Chapter 2.5, including the withholding
tables for representative pay periods and multiples for pay periods
longer than a week, which would be promulgated by the State Judicial
Council pursuant to §723.050, in fact, provide for smaller garnishments
than Title IIT with respect to every case of garnishment within the
purview of Chapter 2.5, this chapter of State law may be followed with
respect to earnings withholding orders executed pursuant to it. {(See
the 15th paragraph of opinion letter WH-177). As you know, any section
or provision of any State law which prohibits gernishments or provides
for a smaller garnishment amount than does Title III in a particular
case will be applied, as provided under the provisions of section 307.
Where a State has not received an exemption but some portlons of its
laws lmpose stricter standards restricting garnishments, both State

lew and Title II1 would apply concurrently. The Wage and Hour Division
would continue to enforce Title II1 under section 306 and delegations of
suthority from the Secretary of lLabor and State courts would continue

to be subject to the proseription contained in section 303(c) against
the making, executing, or enforcing of any order or precess in violatlion
of that section, (See opinion letter WH-T6 dated September 14, 1970).

The extent and nature of our enforcement of section 303 in your State,
therefore, would depend upon State substantive and procedural law and



the menner in wvhich the State enforces its own laws, It would be clearly
beneficiel for your State to continue lts efforts in achieving a body of
garnishment iaw compeitible with Federal iaw. Our assistance will continue
to be available 1n tihis effort.

Sincerely,

[ 3 Jrer

Ben P. HRobertson
Acting Administrator
Wage and Hour Division

Enclosures 6




U.5. DEPARTMENT CF LABOR

WORKFLACE STANDARDS ADMINISTRATION

WAGE AND HOUR OIVISION

PART 870 (2% CFR} - REGULATIONS

Titie 23-—1ABOR

Chopter V——Wage and Hewr Division,
Deportment of Labor

PART 870—RESTRICTION OM
GARNISHMENY

Subprrt A-—General

Sec.
8701  Purpose and scope.
8102  Amendments to this part.

Subpatt B~Duterminations and interpralations

8700 Maximum part of aggregate dispos-
abie earnings subject to garnish-
ment,

Subport C—Exemption lor State-Reguloted
Garnishinents

General provision,

Exemptlon policy.

Application for exemption of State-
regulated garnishments.

Actlon upon an  application for
exemption,

Standards governing the granting of
an application for exemption.

Terms and copditions of every
exemption.

Termlnation of exemption,

Exemptions,

870.50
a5l
8T0.52

8710.53
BT54
870.55

270.54
aresr

AUTHORITY: The provisiona of thiz Part
B70 issued under sacs. 303, 305, 306, 82 Stat.
183, 184; 15 V.S.C. 1873, 1675, 1676.

Bovace: The of thts Part 870
Eppesr 8t 38 R, 8208, Mey. 3& 1970, unisss
otherwise notad,

Subpart Aw-Generol
§870.1 Purposre zand senpe.

{a) This part sefs forth the proce-
dures and any policies, determinations,
and interpretations of general appilea-
tionn whereby the Secretary of Labor
satries out his dutics under section 303
of the CCPA dealing with “mulliples"
of weekly restrictiors on garnishment of
earnings, and section 305 permitking ex-
emptions for State-reguinted garmish-
ments in eertain situations,

(b} Functions of the Secretary under
the CCPA to be performed as provided
In this part are assighed to the Admin-
istrator of the Wage and Hour Division
thereinafter referred to as the Admin-
istrator) who, under the general direc-
tion and control of the Assistant
Secretery, Wage and Labor Standards
Administration, shall be empowered to
take final and binding actions In ad-
ministering the provisions of this part.
The Administrator 5 empowered to sub-
delegate any of his duties under this
part. Any legal advice and assistance re-
quired Tor administration of this part
ﬁﬂr be provided by the Sollcitor of

WH Publication Sa. 1393

5870.2

The Administrator may, at any time
aporl s own motion or uvpon written
request of any interested person setiting
forth reascmable grounds therefor,
amend any rules in this part.,

Amendments 1o this part,

Subpart B—Delerminations and
interpretations

£ 87010 Maximum part of npgregule
disposable earnings subject 10
garnishment.

{a} Statulory provision. Section 303
{(a) of the CCPA provides that, with
SOMNE exceplions,
the maximum part of the agpregate dis-
posable earnings ol an Individun]l for eny
workweek which 18 sublected to garnlshment
may not exceed B

(1% 258 per centum: of hils disposable earn-
ings for that week, or

(2 the amount by which his disposable
errnings for that week exceed thirty times
the Federal minimum houriy wage prescribed
by section 8(s) (1) of the Fair Labor Stand-
ards Act of 1938, {n eJect at the Ume the
enrnlngs-are payable,
whlchever is less, In the case of earnings for
any pay period other than o week, the Secre-
tary of Labor shall be regulation prescribe
B multiple of the Federal minimum hourly
wage equivalent in effect to that set forth in
paragraph {2j.

(b} Weekly pay pericd. The statutory
exemption formula applies directly to
trie aggregate disposable earnings for
1 workweek, or & lesser bperiod Ifs
intent is to protect from garnishment,
snd save to an individual earner, the
specified amount of compensation for
his personal services rendered in the
workweek, or lesser pericd. Thus, 50 long
as the Federa] minimum wage prescribed
bv section 6ta){1) of the Fair Labor
Standards Act of 1338 is $1.60 an hour—

1) Xf an indlviduael’s disposabie earn-
ings for & workweek or lesser period ere
348 (30 x $1.60) or less, his earnings
may not be garhished in any amount.

(2 ¥ an Iindividual’s disposable
earnings for & workweek or lesser period
are more than $48, but less than $64,
only the amount above $48 is subject to
gammishment.

(3) If an incdividual’s disposable earn-
ings for B workweek or lesser period are
$64 or more, 25 percent of bis disposabie
earnings is subject to garnishment.

{¢) Pay jor a pericd longer than 1
week, In the case of disposable earnings
which compensate for personal services
rendered in more than 1 workweek, the
weekly slatutory exemption formula
must be transformed to a formula ap-
plicable (o0 such enrnings providing
equlvalent restrictions on wage garnish-
ment.

(1) The 25 percent part of the formula
would apply to the reeregate disposable
erarnings for all the workweeks compen-
sated.

{2y The "multipie” of the Federsl
mihimum hourly wage equivalent to that
applicable to the disposable earnings for
1 weel is represented by the following
formula: The number of workweeks, or
fractinns thereof (X} x 30 x the applica~
ble Federal minimum waze ($1.60). For
the purpose of this formula, a calendar
month s considered to consist of 4%
workweeks. Thus, so long as the Federal
mimmum hourly wage is $1.50 an hour,
ihe “multiple™ applicable to the dispos-
able earnings for a 2-week period is $96
(2 x 30 x $1.60); for a monthly period,
$208 (4% x 30 x §1.605; and for & semi-
monthly pertod, $104 (2% x 30 x $1.60).
The “multiple’ for any other pay period
longer than 1 week shall be computed in
8 manner consistent with section 303(a)
of the Act and with this paragraph.

Subpart C—Exemplicn for State-
Regulated Garnishmenis

£ B70.50 CGencral provision.

Section 305 of the CCPA authorizes the
Secretary to “exempt from the provisions
of section 303{a} pgarnishments issusd
under the laws of any State if he deter-
mines that the laws of that State provide
restrictions on garnishment which are
substantially similar to those provided in
section 3034a).7

§870.51 FExemption policy.

(a) It is the policy of the Secretary
of Labor to permit exemption from spe-
tion 303(a) of the CCPA garnishments
issued under the laws of a State if those
laws considered 1ogether cover every case
of garmishment covered by the Act, and if
those laws provide the same or greater
pretection to individuals, Differences in
text belween the restrictions of State
faws and those in sectlon 303¢a) of the
Act are not material so long as the Stata
taws provide the same or greater restric- .
tions on the garnishment of individials'
Carnings. .

{b) In determining whether State.
reguiated garnishments should be ex-
empled from section 3034{a’ of the CCPA,
ar whether such an exemption should
be terminated, the laws of the State shall
be examined with particular regard to
the classes of persons and of transactions
tc which they may apply; the formulas
provided for determining the mexirmum
part of an individual's eamnings which
may be subject to garnishment: restric.
tions on the application of the formulas;
and with regard to procedural burdens
placed on the individual whose earnings
are subject t¢ garnishment.



(e} Particular .itentien iz directed tw
the faet that subsection (ol of seciion
303, when considered with subsection (¢)
af that section, is read as not rTequiring
the raising of the subsection {p) restric-
tions as affirmative defenses in garnish-
ruent proceedings.

& 870.52 Appliestion for esempiivn of

State-reguliced garrisionenty,

& State may ke made in du
duwy anuthorized representsti i
State. The appilestion shall oo Gled Witk
the Administrator of the Wag: ant Ifous
Division, Department of Labos, "Wash-
ihgton, DO, 20216,

i Any  application  for  oaMOmoua
must he accompanied by tvo copies of
all the provisions of the Statz lews relag-
iitg to the gamiskiment of errn:
tified to be true and complete or
the Aticrney Generst of the St
agdition, the abplication musi be soan: -
panied by & Statement, i duplicste,
signed by the Attommey General of the
State, showing how the laws of the
State satisfy the poliey expressed in
§ 870.51¢a) and setting forth any othér
matters which the Attorney General may
wish to state concerning the application.

{cy Motlce of tha flling of an applick-

trar.n. wne, Bept. i1, 1970

EBTR53  Action upon an pplication for
b cacmplian,

fa) The Administrator shall grant oo
deny within a reasonable time any 2p-
plication for the exemption ‘of State-
regulated garnishments, The Siate
representetive shali  be notifled n
writing of the dectsion, In the eveni of
denlal, a statement of the grounds ior
the denial shall be made. To Lhe extent
feasible and appropriate, the Adminis-
trator may afford to the Suite represent-

slive and to any other Interesied persons

an opportututy to submil orally or {n
writing data, views, and grzuments ¢n
the issue of whelher or not an exempiicn
should be granted and on eny subsidiary
issues.

by X! an application is denjed, the
State representziive shall have an oppor-
funity to request reconsideration by the
Administrator. The request shall be made
in writing. The Adminisirator shail per-
mi{ argument whenever the opportunity
to do so has not been afforded under
paragraph (a) of this section, and may
permit argument In any other case.

() General notice of every exemption
of State-reguisted gamishments and of
its terms and conditions shall be given
by publication in the Fsosmar RECISTER.

5 876,54 Srandards coverning the grant.
irer of an ppeication for rxempiivon.
‘Tre Admirasiralorn may frant ahy ap-
rlicatinn for tne exemption of State-
reguizies  garnlshoments #hensver he
finds snat the laws of the State salisfy
fhe poliey expressed i § DTG 0AY,
£ Y055

Tarrus avd ¢ oudiiions of esiry

LRI (LE S

i el BVANY

[ESL T 1 e
and a0t on behnlt of, dov Stale
pioh tn ihe Admainistralor and s repe
sosentatives, rezard o oany mabtter
silating §o, ararisicg oul of ) the epplica~
e, interpreint anc cnforcement of
Staoe g rernishmont of
a it o dhe Admims-

A w T

o

by phe Statz legislainr: sfecting any
vi those laws, snd & corbfied copy of any
decision In zny case asclving any of
ihose laws, made Ly the highest court of
the State whach has jurisdiction to de-
cide or review cases of its kind, if prop-
erly presented to the court; end 31 to
submit o the Adminisirator any infor-
maticn relating Lo the enforcement of
those laws, which the Admnistrator may
request.

i) Toe Administratar ey inake any
exemption subject to additions]l teoms
and conditions which he may find ap-
propriate to earry out the purposes of
section 303(a) of the Act,

§8%0.56 Termination of excrprivn.

{8} Aflter notice and opportunity to be
heard, the Admindstrator shall terminate
any exempilon of State-regulated gar-
nishiments when hz finds that the laws
ef the State no Jonger satisfy the purpose
of seztion 303 of the s.et or the policy
exoressed in § BT0.51 (a2, Also, afler no-
tice and opportunity to be neerd, the
Adrmunisirator wmmay terminalc any ex-
eqntplion if he finds that any 6f its terms
or conditions have heen violated,

(8} General notice of the te:minastion
of eviy exemmplion of Siuie-regalated
zarnishments shell be given by publiez-
tion in the PEp:RAL RECISTER.

8 BI0SEY  Excoptions.

Pursuani i rection: 303 of the CCPA
(81 Stak, 164) and iz accordance with
the provistens of thls part, 3% hea bzen
¢atermined that the Iswe of the'lollow-
g Statss provide pesivictions of girs
mishment which are substaptizlly sim-~
flar o thoss wrovided in seciion 303(a}
of the CCPA (82 Ztal 163), anud that,
therefore, garpishments issued uwnder
those laws should be, and they hereby
Bre, examDted from the provielons of
geciion 3034ar sublect t¢ ihe terma and
comditions of §1 870.55(2) zn-d £70.58:

{n} State of Fentucky. Errzciive De-
comber &, 1970, 5 lesied
undzr ths laws of the Btats of Eentucky
are exempt froms the provisions of section
203ta) of the CCPA: Frovided, That gar-
bishments scrved In the Jtate of Xen-
tucky which, dy virtue of sention 427,650
of the Kentucky FEaevired Statutes, aa
amend>®. are pavernsd by the cremoption

laway of another Biats shall oot ba
deemed, for the purposes of this exemp-
tion, t0 be tsaued under tha Iaws of the
Btats of Xentucky, and section 303(s)
of the CCPA ahall apply to such gar-
pishments scrording to the provislsns
therens, -
[s52a 15525, Deo. 3, 1976

) Stete of Virpginic, Effective Janu-
ary 13, 187, gsrnishments issued tder
the Irws of the Btate of Virginja ore
cimmpt fromy the provisions of section
se3tal of tw OCPA under the following
additinzal conditions: (1) Whenever
parmirhments kre ordered in the Siata
of Woginls which are not deemied to ba
royere 2t by section 34-2% of the Code of
Yirghsle, as amended, and the laws of
azzather State are applled, section 303{s)
af the CCPA shall apply to such gar-
ntstments socording to the provisions
thereo!: and (23 whenever the earnings
of sny individual subject to garnishment
arz withhald and n suspending or super-
redeas bond is underisken in the courss
of no appeal from a lower courd deetsion,
section 303(a) of the CCPA ahall 2pply
tc the withholding of sk eamings
under this procedure sccording to the
provisions thereof.

BsrR. 361 Janvary iz, 1011
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This is in reply to your letter of June 7, 1972, concerning the
application of Title IIY of the Consumer Credit Protectlon Act
to the garnmishment of earnings in a bank account,

You ask for the citations to which reference is made in opinion

letter No. WH-1LO {Oct. 26, 1971) for the cases adjudicated under
other State and Federal statutes which have held that the exempt
earnings of a debtor do not lose their exempt character by being
deposited in a banl account. In this regard see Rutter v. Shumway,

26 Pac. 321 (Cole.); Staton v, Vernon & Oskaloosa National Bank,

229 N.W. 763 {Icwaj; Colonial bDiscount Co. v. Wilhelm, LD N.Y.S,.

2d 298 (N.Y.}; Sherwin ¥Williems Co. v. Horris, 156 S.W. 24 350 (Tenn.);
Williams v, U. 3, I'idelity & Guarantee Co., 107 F. 2d 210 (D. C.),
Surplus v. Remnele, 87 N.Y.S. 24 651 (N.Y.)}; Holmes v. Marshall,

79 Pac. 534 (Caif.); Payne v. Jordan, 110 S.E. L (Ga.); Emmert v.
Schmidt, 68 Pac. 1072 (Xans.); Succession of Erwin, 126 Sc. 223 (La.);
Surace v, Danna, i6) H.E. 3% (N.Y.): Gaddy v. First National Bank of
Beaumont, 203 S.W. L72 (Tex.)}.

You also present several gencral questions on the application of the
restrictions provided in Title IIT teo the garnistment of earnings on
deposit in a bank. In our opinion the earnings of a debtor in a bank
account would retain their status as earnings subject to the restrictions
on garnismment provided in the Act so long as they are capable of
identification as such. This would not depend on any specific period
of time as you suggest, but rather wpon the facts in each case as to
whether the sum on deposit or scme part thereof is capable of identifi-
cation as earnings. %he Act's restrictions apply to earnings or
compensation paid or pavabie for personal services. It would be
contrary to the express mandate of the Act to assume that when a debtor
deposits his earnings for safekeeping in a bank, his earnings are
transformed inte a bank credit to which the Act's restrictions do not
apply. (See the casss cited above).

WH-171 :
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The bank acting as garnishes would nrzd to identify the source of
deposits subjected to garnichnent, as ycu supgest. This would
include, of course, receiving information directly froum the depositor.
As a practical matter, we believe that in most cases of garnishment
the debitcrfs esasnings would be the only source of funds in the bank
account. .

The answer %o your lasi cuestion is found in the penultimate paragraph
of opinion letter No. WH-1L&, If the earnings are subjected to garnish-
ment to the maximum extent prowvided in section 303(a) of the Act, such
earnings are not subject to further attachment either before or after
they are placed in the employee's accouni. For an employee paid on a
veekly basis, the amount of disposable earnings subject to garnishment
is not merely the excess over $48 per week. The garnishment restrictions
provided in section 303{a) of the Act are explained starting at page 3

of the enclosed pamphlet.

Sincerely, . 7SO 2
BEJ - v.; -ﬁiﬁ . 20 RAHLS
pEFUTY ”E&-m prioN ¥ -
{#AGE .

' Horace E. Menasco
Deputy Assistant Secretary -

2 IEnclosures
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.5, DEPARTMENT OF LABOR
WAGE AKD HOUR AND PUBLIC CONTRACTS DIVISIONS

‘WasiingTon, 2., 20210
: SEp 141970

CCPA

[
»

This is in reply to your latter of Auguet T, 1970, soncerning the
adminiatretion of Pitle XiJ of the Jonsumer Credit Protection Act vhen
& particular section vicistes hoth Title IIT and State law in a Btate
which hes more wtringent garnmishment restrictions than Title III, bdut
which has not received an exemption under section 305,

- Under the provisions of section 307, any section or provision of any
State lav vhich prohibits gamishmentz or provides for & supller garnishe
ment amount that does Title III in s.particular case will continue %o
be applied. On the other hand, the State law g considered preempted
if it repults in a larger gamishmant amount than permitted under
section 303. This principle of general application will guide our .
activities in administering and enforcing Title IIX, unless vwe are
otherwine directed by authoritative court decisions.

¥here & State lav imposes stricter standarde regaring restrictions
on vage gernishnents and 1s thus not ansulled, altered or sffected
by Title I1I by virtue of section 307, both the State law and Title
II1 would apply concurrently. The Wage and Hour Division would
continue to enforce Title 11T umfer section 306 and delegations

of authority from the Secretary of labor, and State courts would
continue to be subject to the proserfption contained in section
303{c) sgainst the making, executing, or enforeing of any order or
rrocess in violation of {hat sectivca. The manner in vhich a State
lav would be enforced would, of cegrse, be Jependent upon its
particuldr provisioms. '

Sincerely,

ROBERT D. MORAF

Robert D. Moran _
Adminietrator o ' ‘ .

{1
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Honorable Varmon B Pomiey | ' .

Attorney Genernd .

.Etate Capitol

- Balt Loke City, Uteh o013 k ’ .

Dear I-L. fitormaey Genumls : »

1
’Ihia i8 in scply to your leitor of Cetober 13, 1973, roquesting an exemptiom
. froa the provisicns-of section 303{a) of Title 2ZI, Restrictions on Garnishe
-ment, of the Consumer Credit Protection 4ot for garnichments fssued undor .
_ %be laws of the State of Utah, _ , T

A notice of the application was ;pubnahed in the Federal Reglstor of

* November 25, 1970, and a period of 30 days was allowcd for domments from
‘Antercsted persons, The comments roceived wers considered together with
+ the application. ' '

“Mhe salicnt features of Utsh law are found in secticns 70D-5-105 and

) '78.23.1(7), Utsh Code Annotated, 1953. The limits preseribed in

"+ section TOB.5-105, although sdequate, spply only to garnishmenis to

* -epforce payments of judgments nrising from consumer eredit sales, consumer
leascs or consumer loans. However, the garnishment restrietions of :

- Pitle IIT epply to all garnishments with the exception of the three

- narrow excaptions listed in section 303(b). Aleo, section T0OB-5-105
does not defins "earnings® so that it is not knowm whather it nppliea

. to Mearninga® sz defined in Title III,

“Garnishments which do not resun from the three types of consumer credit
transactions listed in scction 70B.5-105{2), Utsh Cocde Annotated, are

. within the purview of section 78-23-1(:{), V.C.A. This gection provides
.an exemption from execution for Mone-half of the earnings of the judpment

.'debtor for hie personsl serviced rendered at any time within thirty days
next preceeding the levy of sxeccution or attachment by goaraishmeat or

_ otherwice, vhen it appears by {tue debtor's affidavit or otharwise that
he in A married man, or head of fenily, and thgt ouch earmnings are nece
_essary for tho uas of his family residing in the state and supported wholly

. or in part by his lahor, provided, that a morricd man or heald of family
ghall be entitied to an exempticn of not leas than iso por month™, Tae
.1imits on garnisbment prescribed in section 78-23-1(T) are clearly less

_Pestriotive than tha garnishment restrictions of Title XXI. Also, this

.
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section does not prefect emminge pricr to the 30 day periocd next preceeda
ing the gemishment, tud fthe ernicbment restrictions of Title IIT apply

thout limitetion as 3o whsn warse vers earnsd, Tha protection of Title IXT
docs not depend upon vhebhes garoings sare necessary for femily support but
uwnder this seclion thevs is no reevrieiion on gainishment vhere earnings are
not nscevsery for faaily auineri.

Furthernore, "garnieimert” and “esrnings® are not defined in section 78.23-1(7),
U.C.A, Therefors, it is not clear thed section 78-23<1(T), opplics to all gare
-eiohments which are beyond the purvliew of scction TOB-5~105 or that these two
sections taken topether woujd epply ©o all garishmentn vwhich are within the
purview of the Title III @afinition of “garaisbment”™. It is not known whether
seotion T8«23«1{7} appliss o “earnings®™ 23 defiaed 1n Thile ITI without a
definition of this tewm. Also, ¢he examption svallable wnder section 78-23-1(T)
must be affirmativeliy aleimed, but under Title IIT there is no such requirement,

‘e procedural law econcerning garnishments 1z found in Fule 64D end Rule 63{b}

of the Utah Rulea of Civil Procedure, Under section (d) of Rule &iD, which pree

scribes the contents of tha garnishment writ, the garnishee is commanded "not
to pay any debt dus or to become due to the.defsndant but to rethin possession -
and control of ell personal property, effects and choses in scticn of such des’
fendant wmtil further order™. Rulse 69(d} (not submitied by the State for our
review although it 1o aloo pertinent to the garnishment writ) appears to be
_consonent with section (4) of Rule 64D, Thus, the garnishee is ordered to witha
-hold the whole pay (100 per cent} until further court order. Buch a garnishment
writ is itself a "garnishment® within the meaning of section 302(c) to which

the restrictions of section 303(a) would be appliceble. Under Title III, =
‘garnishment writ may never cause any withholding of eny earnings in excens of
that subjected to garnishment under section 303(a). Accordingly, it should be -
olear under Gtate lav that any employer {or garnishee) shall pay sny eaployee -
(or defendant) the amount of bis exempt disposable earnings on the regular pay -
day for the pay period in vwhich the weges were earned, _

»

' .
We have coneidered your Opinion Ko. 70-058 which indicates that Title IIX
preempts any provision of State lew which is not as restrictive as the Feda
eral garnishment limitations., Howsver, such preemption may not be considered
'as qualifylng Stete laws for sxemption ¥nder section 305. If this could be
done every State would quallfy for an exemption regardliess of ite laws, and
section 305 would be a nuliity. As indicated in section 301 of Title IIX,
the purpose of this Titls is to "regulate commerce and to establish uniform
bankruptoy laws” besed upon s Congressional finding that the “great dispave
ities among the laws of the several States relatinmg to garnishment have, in
effect, destroyed the uniformity of the benkruptcy laws and frustrated the
purposes thersof in many areas of the country”.

In view of thess differences batween the Utsh lav snd the Federal law ml in
applying Bubpart O of Title 29, Part 870, Code ef Federal Regulations
(35 7.8. 8226), T conelude that the Utah law does not provide restrigticns oo -
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gaﬁxieh..mﬁt vhich e aui’:atmtiull& siniiar %o those provided in ecetion 303(a)
of Titie III of the Cousunce ﬁmzi% Proteation A:: The npplication for excuope
tion is,. tharc.rare, ﬁenf.né. .

E)

smerew, | .

i f ' - . .4y

5Obz -t . FOAR
Robert D. ioron ) o . .
Adninistrator | - SRR
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11.6. DEPARTMENT OF LABOR o,

X'
Fumtorwint STANDARDS ADMINISTIATION &

WASHINGTON, DT, 2010 ) % i-"%‘

w

AUG 02 W72

f-

This 1a in reply to your inculiry as to whether the leglslation proposed
in California Senate Bill No., 88 would provide restrictions on garnishment
substantially similar to thase of section 303{e) of Titie III of the
Consumer Credit Protection Act.

*
As indicated in 29 CFR 870.51, it is the pokicy of the éecretary to permit
exemption from mection 303(a) if the lavs of a State cover every case of
garnishment covered by the Act, and if those laws provide the same or
greater restriction on gemishment of individuals'! eammings. We bave
reviewed Senate Bill No. 88 (as amended April 25, 1972} to ascertain
wvhether it would provide the regquisite restriction on garnishment. The
following discussion of some of the provimions of Senate Bill No. 38
depotes a number of circumatances where it would not provide the same or
greater protection to ilndividumls as dbes the Federsl law.

Bection 690.6 of the bill, which spplies to emrnings of individuals who
are not employees, exempis the camings of the debtor received for his
personal services. It does not appegr that there is any restriction om
‘& levy of attachment directed to payable carnings of individusle within
the purview of §690.6. The restrictions of Title III are stated in terms
of "earnings” or "compemsation pald or payable” and are applicable to
individuals, whether en employee 8 othervise. Thus, in cases within the
purview of $650.6, the bill by definition would manifeatly provide lesa
protection than the Federal law.

It 1s noted that §690.6 exempts from attechment of earninge received by
the debtor either: (a) one<half of such earninge, or {b} such greater
portion ac allowed by PTitle III, but the sxemption ia limited to earnings
received within 30 days rext preceding the levy of execution. As noted
in our letter tc you on November 22, 1971, Pitle III does not contaln any
time limitation for ite restrictions to be effective.

WH=177
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Sections 6%0.7 through 690.?—1/2 pertain to levies of execution against bank
accounts. The restrictions on garnishment provided in Title III apply to
the garnishment of earnings deposited in bank accounts. Therefore, the above
sections of State law should operate in such a way as to provide garnishwent
restrictions for earnings deposited in bank accounts which would be substan-
tially similar to Title III. This espect of Federal lasw is discussed in
opinion letter WH-146, published October 26, 1971, which was sent to you as
an enclosure with our letter of Hovember 22, 1G7IL.

Section 690.7 provides a maximum exemption from execution of $100. This
meximun would apply even though an account subjected to exeeution under this
gection may contain earnings which are entitied to the Title III percentage
restriction on garnishment. Thus, this section is clearly less restrictive
than Federal law in that Title ITI sets no dollar limit on the meximum amount
of earnings which is protected from gernishment. Also, the exemption provided
by §690.7 is not self executing. See §£90{a) of the existing law; §§690.7(f)
and £90.50 in Senate Bill No. 88; and 29 CFR 870.51(c).

Section 690.7-1/2 provides an exemption in the case of earnings deposited by

an employer with a bank which acts as his "payroll agent". The term "employer's
payroll agent” is defined in $690.7-1/2 to mean "a financial institution that
computes for an employer the net amount payable to an employee after making all
required and authorized deductions from his gross earnings and credits the net
amount to the employees deposit account in that financial institution". Under
this secticn the "account of the debtor is exempt from levy of execution to

the extent of the amount of the debtor's emrnings that the agent has credited
to that account for the last pay period prior to the levy, less all amounts
debited to the account after the time the earnings for that pay period were
credited to the account”.

Section 690.7-1/2 would not provide restrictions on garnishment equal to
Title III for several reasons. If the emplcoyee does not perform the affirma-
tive act of withdrawing all of the earnings subjected to a levy of atiachment
before the next payday, the levy may take all of such earnings because they
are not protected beyond this length of time. Thus, the exemption would noct
be self-executing. (See 29 CFR 870.51(e).) Additionally, this section
prescribes a time limit, the span of one pay period, during which its protec-
tion would be effective. There is no such time limitation for the restrie-
tions in Title III.

In situations within the purview of §690.7-1/2, the bank has the payroll
records and, therefore, is fully aware of the amount of disposable
earnings credited to the account. This section could thus be amended
ta provided garnishment restrictions substantially similar to Title IIT
a5 well as such additional protection as the State wishes to add.



Bectima (93,18 myd 690.18 dogi-»ith restriedicns on luvied of exceution
againgt retirencot peyments. In the caose of aveh paymeots which are
withiin the purview of §§6u0,18{0), £90.:8{¢) and 630,085, it appesre that
if the; are dopopited in 2 bank accuak, bhey would be treated wnder
£6600.T and 699.TF whlch as scmsldera o provide lesn protection than
the Federw) low. )

The Boplayce®s cernings Frotesticn Las in Chspber 2.4 of the bill deals
vith the rnzet trpleal ype of parnisbeead cituzticvn in which the garnishes
end the defendant bave ax’esplovevecupluyec relygsicaship snd only payable
earnings are invoived. A sarmishuost (o $8Lle2 an “exrninge withholding
arder” under thic chaptow. In certedn izotancer thie Chepter provides
lezs protectica than the Pederal lws,

1t should be pointed omt thet szobism TP3.064 permitia the eployer to
dedict o one dollar service few 2ich (lus he aakrs a deduction pursusnt
42 a garnisheont, To the axtent that the total dzduetion -« the scount
for the gamnishsent plue the service fee «« doog nol enceed the gamiszhe
ment limitatione of the Pederal lev this Would mot wiolate Tifle III.

However, vhere puch allowmmees arc permitted by Etgte lonr, eny deductions

from wages ray not reduce the oxmployee's earnings below the statutory
mininun wege or overtime compensation wiilch wey o required under the

Falir Labor ctendards Act, Such Aeductisus would not ba.cousidered ap
deductions "required by legw to be witbheid” for the purpose of deteraining
the employee's "digpoesble earnings” within the mecniang of section 302(b)
of Title 1III. The basie gamicheent restristion In the case of employees'
esrmings in the proposod bill, as indiceted on the subnitted "Withholding
Comparison Teble” would probibit eny withholiding puraugnt to & garnishment
where the employec's groes carninge erd leas then $98 for one week, With
the currest ninimo wege 6% $1.60, the sddition of the one dollar servica
charge would not appear %o raise s guosticn of minimun wege snd owertime
conpenaation violetion undey the Feir Labor Stendards Act Lln thie proposed

bill. , , |

Section 723.030 of Chapter £.5 deliggates the Crestwent of deductions
pursuant to a withholdings order for supporit. The trestremt under

Titie XII of couwrt orders for surport i explainzd in the enclosed
opinion letters WHeL00, WHeLOh, end WH.112. As indicmted therein a
court order for support 15 & “gmmishment” end, thercfore, deductions
pursusnt to & support order egy not be irested ss dedvetions Tequired by |
lav %o bo withheld. The opinions ntate t(hat 1Y a cvpport ordor exhausts

the atlowable anownt of diapoeable errairgs wdar Federal lew, no more of

thes erployee®s emmings ngy be withheld pursernt ¢o snothey garnishoent
aceinst the smae oarnings. : .
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Section T23.030{b M4} truste dodustions pursusnt to a withholdings order

for aupport gs & dedechlon required by lsw. Thus, sicultanesus doductions
nay be made for hoth a withhaldings order for support sand snodther withe
haldlng arder. ‘The amemt Joduecud Ior support le subbrected Lirst frx:

the amployee®s omrmings end then the ewployer cosmputes the asount o Lo
withheld pursumnt to the soce:md withboldings order based on the remsining
sarpings pursuant Lo L723.0%3, 1o the casc of Bn edployes cubjected to

a wlthholding arder for spport at She cane tine that saother carnlogs
withholding ordsr ig recajpved, 1t lz clear thaet Jtale law s loge roatrictive
2§ garnishnemt then Title ITI, ,

Under 725.08G, vhich gpeciffes the exespbion {or nast csmin,c withhalding

orders and levics of execution, the Ltate Judicial Council would be required

to cotmolish multiples for pay periods osther than a weck and withkholding

tabies for vepresentetiva pey periodos  Any deternlnation es 4o vhether

thitz scetion adecuatcly restricts gmindebient would neccezssarily depend om

the sultiples and deblee which would-be proaulgatoed pursuant ‘-;3. thin secction,
- L4

Withholding orders for state taxcs, within the pwrvicw of Article &, ars
treatod in & asoner which iz core resiriective than under Title II1. Howover,
the bill is sticnt on the handling 5 Federal tax lovices spd it 1o not

ciear that the Ltate woulé fallow tho position that if e Federal tax lev)
exceeded the asotmt sublect £o garnishnent wnder §303(m) of Title ITI that

03 further carmnishment could be ~ade against thn ceme carmings. [(ef, opinlom

¥Helll), - .
Section 723.106(v),  au proeedure, providee thad where "a judgnent dsbior
has camings fyom oore than one sourec, en samings withholding order

583 be izsued based on the dedtorts total carnings dut dirceted to one
crplayor”. Thic i5 eontrary t3 opinion letter WH-110 {Jenvary 7, 197L)
which statee that the restrietions of Titlc III" are vonsidered to be
separately spplicable to cech ewployer (garnishec}. ODifferent employors
wauld pencrally liave different psyroll perisds and, thue, it would be
ingosaible to cowbins earnings fron erploseents o escertaln the
excript asvat under eltbheor the otate Bikl or the Fedecrai Law « Loth aof
which apply parnishment restrietions on & pay period hasis,

in eadition, £723.100(e) definca varnings to ifneinde sil tips, wheshor

ar not tue Laps paes thrawgd the euployer®s hands, in deternining, the .
aasunt which ey be doducticd undar an cariings withholding ovders Opinion
letber WHe9S (Decermber 9, 1970} states that under Title I11 tips do pob .
eawbtliube corninge vher they do not pace through the hande ol the esployer
and such Eipe réy not be ineleded ia detoraining the esownt svbizet to
carniatitent, Thus §7£3.106 would not be as reatrictive me Federal lLav in
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the case of caployees reeciviag Tips or carnloge from more than one souree.
Arso, the BiLd doec noi indicaie fhe Lrestment %o be given eaployees
rocoivin, honrd end iodging as pert of thel» earnings. (ef. opinian

Wila 5 ) '

Due to the genner Lo wilep. Genete Bill Wso. S8 19 structured, with different
types of carolmie under dificrent provisione of law, 1L camnot be positively
sgeertained thet Lhe Svate lsov wovld nrovidn the requieite level of proe
tection in overy csoe of garmishoent eoversd by PFederal lew, Unlike

Title XI1I, the bill provides a cogplicated sy atm of exemptions rether

than a gencral restriction on garmishinent, mn% y9le civon above,
therefore, doea not cover all inglances vherc there' may be a discrepancy
betvern Fodersl :sm:'i wtate law,

We recognize anc?. compend the inportant work the Californie Law Revision
Cormisaion has done in the arem of providing protection to debtors, some
of which go beyond the Lenefits provided by Federaml lav., Although

Senate Biil No. S0 would not quelify for exea;ptian in its present fom:
under thc provislonz of 5 CFit 870, it.represents & desitadle step towargds
cventually conformdng Stete lew to Federal law,

Under the provislona of aection 307 of Title I1I, thosc features of the
bill probiniting sparnishnent or providing for a smaller gammishuent than
Fedcral law in a particular case would be applicd rather than Title IXI.

On the other hand, the State law is preempted where it resulte in & larger
rarnishnent anount than permitted under secticn 303. Thus, we feel it
beneficial that the State continues itg efforte in achioving a body of
carnishment law compatible with Federal law, Our continued essistance will
be available to you in this effort. .

Bincerely,

-' s
9‘&@ ) "’

Horace £. Mammca .
Deputy Ansiatmt uacrﬂtm

Enclogures 3 . . .
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Public Law 90-321
90th Congress, 5, 5
May 29, 1968

An 4ct

To safeguarid the sonser in cobstion with the orilization of credit a9
eerlizing folt disclostire of the tarms wd eswditi gis of fnsiee charges iR cTeit
tramsiet s or 0 offers o cxtem] eradit; by resloicting the garuishinent of
wiages  aud by creating tiee Natiopal Coonuassivn on Cetsuiner Finanee jo
stuedy adal jmake revonneidd Tios an the tiend for further regnlation of the
COENeT Hannee ipdnsiry o owid jee olher paiepeses,

Be it cocted byt Senate cud Howse of Bepreseatufives of the
Twetod Stgtes af L nrepiea T wncgge sy etawe bl
United Stetesof L {lunyg bled,

§ 1. Short title of entire Act
This At neay be vitedd as the Consumer Crednt Proteciion Aet.

{This reprints only thal portien ¢f the Consumer Credit Frotection Act
cortained in Tirle BT - Restrction on Garnishment - effective Jaly 1
19700

TITLE III—-RESTRICTION ON GARNISHMENT

e,
301, Findings and puepose,

32, Definitions.

303, Restriction on garnishment,
A, Restrivtion on éixcharge fromn epployment by reason of garnishment,
05, Fremptlon for State-regulated garnishotents,

308, Enforcement by Secretary of Labor,

307, Effect on State lawa.

Tonsumer Credit
Erotestion Aev.

82 STAT, 152

8z STAT, 163

§301L. Findings and purpose

{a} The Congress finds:

{1} The unrestricted garnisliment of compensation due for per-
sonal services encourages the making of predatory extensions of
eredit, Such extensions of eredit divert nioney into excessive credit
pyments and thereby Linder the production snd flaw of goods in
nMerstate commetve,

{2} The application of garnishment as a creditors’ romedy fre-
questly 1'95&1][ts in loss of employment by rhe debtar, and the resalt-
g dsruption of employment, production, amd  eonswmplion
constitutes & substantial burden on mterstate commerce.

(3) The preat disparities amony the Taws of the several States
relafing o garnisiment have, in etfect, destroyved the uniformity of
the bankruptey laws and frusrrated the purposes thereof e many
areas of the rountry.

{b) Un the basis of the indings stated e subseetion {a) of this sec-
tion, 1he Congress detonnines that the provisions of this title are neces-
sary and proper for the purpose of carrying into execution the powers
of the Congress to regulaie comunerce and to establish uniform bhank-
raptey jaws.

§302. Pefinitions

For the purposes of this tithe: .

{a) The term “earaings” neans colnpensation paid or payable for
persoind services, whether denominated as wages, snlary, commission,
Louus, or otherwise, and includes periodic payments pursuant to a
peusion or refirelent progrim, )

(1) The term “disposable enrnings™ means thaet part of the earnings
of any huhividnal remnaining a frer tle deduction from those earnings of
any wuounts vequired by law to be withheld, i

{e) The term “garnishment™ meaiw any Tegal or equitable procedure
throwgd which the earnings of any individuat are required to be with-
lield for payment of any dabt.



Bay 29, 1968 Pub, Law 90-3Z1

s

£ 36 Resiricilon on garnishment
fa) Boxeedl as lnn‘.ldi‘\f i subseetion (b} and in section 305, the
. part of the aupregate disposaltie carmings of aa imdividyal
for any -.mhv. vek which w sabjected (o garistiment may oot exceed
fl ik e Cen¥ubs :,‘ i :ll‘-]‘)tlwliﬂp aprnings for that week, or
{2) tie snoms lu whivh lis Haposable eximings for that week
excepd thirty tinus the Federa? winiman honrly wage preseribed
8 Stat. £32, by section 6{n} 71} of the Fair Lalor Stapdards Act of 1938 in
95 G55 206. effesi ab tie fme the parnings wre paynbie,
whichever is Joss, 1n the case of sarnings for auy pay pertod other than
# week, the Mecretary of Labor shall iu. regalit lon preseribe a multiple
of the Federal uin Hudliu bwmiviy wigre epuivalent i effect to that set
forth in paregraph {2

(L The ]’PS?’!‘E:‘!’-%UHH of subwection: {2) o not apply 18 the case of
(1) any ovder of soy court foe the support of any person.
(2) any ender of any court of bankraprey ander alrapter XTI
oo Samt. 930 :}fif}_e Haakmuptey Ser, i .
13 568 1061e {3y sny debt doe for sny State o Federal tax,
oy {(ry Xocourt of the United ‘mm--\ oF Ay Seale nlay m.lke, execite,
or enforce uny order or provess in vielation of this seetion.

§ 304. Restriction on discharge from empioyment by reason of
garnishment '

{a} No employer may discharge any employee by reason of the
fact that lis earnings have been sﬁueﬂﬂl to n'arms.v,hmtent for any one

6o STAT. 164 indelitedness.

Penalties. {b) Whoever willfully violaies subsection {a} of this section shall be
fined not more than $1,500, or inprisoned not mare than one year, or
both.

§ 305, Exemption for State-reguiated garnishments

Tl Secretary of Labor muy by regulotion exempt from the pro-
visions of section 305(a) garushments tssued under the laws of any
Stutedf lie deterimines that the luws of tut State provide restrictions
on grarnishment which are substantially similar to these provided in
Spetion M3 (4},

§306. Enforcement by Secretary of Labor

Flie Secietary of Labor, ncting thvough the Wage and Hour Divisjon
of the Departnuwnt of Lalor, sliai] evforce the provisions «f this tithe,

§307. Effect on State laws

This title doss not aunul, atter, or affect, or exerspt any (erson from
contplying with, the lrws of any State
{1) pm‘uhnmg arnishments or providing for more Hmited
aarishments thaw are adbowed wder thistitle, or
£2) preolibitingr tle diseleree of any employvee by reason of the
fact that his earnings have Teent subjected to girni-hment for
more than one indebredness.

GPO BB -658
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North American Rockwell

177K East Imaenal Highway
El Segunds Califerna 80245

Decenver 21, 1972

Mr. John H. Debloully

Executive Secretary

Callfornia Law Revision Commission
School of Law, Stanford University
Stanford, California 94305

Re: Wage Garnishment

Deay Mr. DebMeoully:

We .are 1in receipt of yocur letter of December 12, 1972,
together with a draft of the Recommendation of the
Californla Law Revision Commission Relating to Wage
Garnishment and Related Matters.

The Commission's legislative proposals are generally
very satisfactory, since they would go a long way
toward minimizing the burden which garnishments impose
upon employers. A comprenensive review of your bill
would reguire more time than I have avallable. How-
ever, I would like to list a few ldeas for amendments
to existing statutes and to make a few other comments
regarding your Hecormendation. This list represents
my personal views as a prilvate citizen and has not
been approved (or disapproved) by our management.

1. The word "earnings” in & 690.6 of the Code of Civil
Procedure (CCP) should at least be defined. At
present, our Payroll Deparzment is in doubt as to
what payroll deductiong (if any) may or should be
subtracted from an individual's gross earnings prior
to computing the amount of the 50% exemption. The
instructions on the notice of garnishment form
which accompanies writs o sxecution in Los Angeles
County equate "earnings" with "disposable earnings,™
asg defined in the Consumer Credit Protection Act
{CCPA). I note that § 723.05C of your bill would
solve this problem. Have you considered what a
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Jrsufliciens to ZJund all of the rayroll
geductlions authoriced by vhe smployeed

wrelt of execubion shouwld be zltersd
] , Indizste whaen the wris is

nforc ¢ng 2 support cordsr or tax debht. At
present, ezecubtions bpased on support orders and
tax debts, though few in number, are the only
types of execution sublect to the provisions cf

§ 630.6(b) of the CCP. Tne balance, of course,
are governed by restrictions contained In the
CCFA., Yet o ‘01l Zepartment is unable to
determine easliliy whether a writ of execution ls
based upon & S“ppﬁV? order or tax debt.
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3. Whather or not sxecutions to enforce zlimceny
Judgments zre subjecs to the B04 exemption con-
t&¢ned in § 690.€ of She OOP should be clearly
opélleu out in the statute. Ags you know, there
is 1an:“’ge in many cases to the 2ffect that no
part of the cebvicr's earni nbs is eXempt from such

J
executions. Yet tne instrustions on the notice of
garnishment form reguirs tue garnishee %o withhold
¢nly 5CE in such cases, znd our Payroll Department
has been Following thisz instruction.

4, The word "recelved" 1n § 680.6 of the CCP 1s very
confusing in garnishment ~ases hecause, cbviously,
ir oomf,hin has bheen received by The employee, it
is not gubguvt to garnishment in the hands of the
employer. T realize that the word "recelved" has
been judicially construed to include due and owing,
put I feel that the statute iftgelfl should reflect
tnis constructiocn. Perhaps "received cr due and
owing" would be aporoprlate,

h., It is not clear under aresent law what our Payrell
Department should do when an employee whose wages
are being garnished dies withln the §0-day period.
Szction T32 of the Probate Code has evidently not
been reviewed since enaciment of § 682.3 of the
CCP.
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I am not
YOUr proposal to o pel
per garnishmeni to cover 1ts expenses. I doubt

that our Company would evar taxde advantage of this
opftion because the $1 woculd come out of the employee's
carnings remaining after the garnishment. We would
not want to be put in a position adverse to our
empioyee. 1n addition, the $1 amount is so small

that 1t might ceost us z2lmost as much to provide for
procedures to deduct it in each case.

ag you night suppose about
the parnishee te deduct $1

Ancther problem is that the exemption provisions of
§ 690.6(b) and the procedure established by § 682.3
only apply in the case of "earnings." The Company
is often in possession of money, such as reimburse-
ment for milzage, cwed to the employee which is not
earnings. Some such amounts are administered by
departments other than Payrcll. It would simplify
our problem greatly if Judgment credifors were
limited, in the case cof smployers, to earnings.

I think your proposal to treat tax levies in the
same manner &s obther wage garnishments is an
excellent idea.

The language "zt any time within 30 days next
preceding the date of a withholding" found in

§ 630.6(b) of the CCP greatly compliicates compliance
with garnisnment ordcers because Lt reguires us to
determine when the services were rendered for which
a particular payment 1s to b2 macde, Vactlon pay,
retroactive wage increases, suggesticn awards, ete.,
are particularly diflicuZt.

I am confused oy the statement in the first full
paragraph on page 4 of your 3ecommendaticn that
the employer must withnold ¢n earnings due at the
time of seprvice of <he ordsr. I may misunderstand
the law, but 1t would not seem that an accrual of
earnings to the time of service of a wrlt of
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execusion would be necegsary because The antire

weer's earnings Arid becone payanlie within the
S0-day perilod. Pzrhaps e statement refers to

tex ievias.

I am not sure -“hat I agreec with the discussion on
page 3 of your Recommendation regarding the
treatment of multiple wage orders under existing
law, If the first execution ig satisfied, or
otherwise terminates, within 90 days after service
of the second writ, then it would seem to me that
the garnishee shcuid begin withholding pursuant

to the second writ.

I hope the above will be of some assistance to you.

Very truly yours,

i

e
/,-/ A "
O P PR S

Eichard C. Seamans
Asaslstant General Counsel

B. J. ¥Hsarmanr



