#36.53 11/21/72

Memorandom 72~76

Subject: Study 36.53 - Condemnation (Just Compensation--Additives)
It is the purpose of this memorandum to present an oversll view of the
various aspects of just compensation and measure of damages and to present

various policy matters for Cammission decision.

Attached Materials

Attached to this memorandum are variocus statutes and proposed statutes
thet you will want to study with care:

Exhibit I (pink)--California Relocation Assistance Statute (Govt. Code
(§§ 7260-7274)

Exhibit II (yellow)--Compensation Article of Draft of Model Eminent
Damain Code {This 1s not the Uniform laws Cammittee draft.)

Exhibit IIT (green)--Hawaii
Exhibit IV (gold)--Kansas
Exhibit V (blue)--Maryland
Exhibit VI (buff)--Michigan
Exhibit VII {white)--New Jersey Proposed bill (not enacted)
Exhibit VIII (pink)--New Mexico
Exhibit IX {yellow)--Pennsylvania (This statute is the source of all
later revisions and proposed revisions of laws in other states and
had a significant effect on the enactment of the federal relocation
assistance legislation.)
Exhibit X (green)~-Texas
Exhibit XTI {gold)--Vermont proposed legislation {not enacted)
Exhibit XII (blue)--Weshington
Exhibit XIII (buff)~-Wisconsin (This is an important statute.)
It 1s suggested that you read the attached exhibits with care; you may find
something you believe would be desirable for California. The statutes of
states not included above either do not cqntain significant compensation pro-

visions or (in a few cases) are taken from the California statute.
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Analysis of Various Aspects of a Compensation Statute

Baged on an sxamination of the statutes of other states and of the legsl
literature in this field, the staff presents the following analysis of the

various aspects of a ccmpensation statute.

The Date of Valuation

This problem is considered in Memorandum 72-75.

The "Pair Market Value" Concept

This problem is considered in Memorandum 72-75.

The "Larger Parcel" Concept

This problem was previously discussed by the Commission and it was decided
not to deal with the problem in our statute. Nobte, however, that the Model
Code (Exhibit I, Section 605) and Pennsylvania {Exhibit IX, Section 605} pro-
vide a very liberal rule (probably more liberal than California) for determining

what constitutes an "entire tract" or "one parcel” for compensation purposes,

Effect of Imminence of Condemnation

This problem is considered in Memorandum 72-75.

Compensation When Entire Parcel Taken

The amount to be paid for the property taken when the entire parcel is
taken is considered in Memorandum 72-75. Note how this matter is treated in
the various statutes attached. Do any of these appear to be a better method

of dealing with the problem than is proposed in Memorandum 72-75%

Compensation When Only Portion of Parcel Taken

The amount to be paid when only a portion of a parcel is taken is con=-
sidered in Memorandum 72-75. MNote how this matter is treated in the various
statutes attached. Do any of these appear to be a better method of dealing

with the problem than is proposed in Memorandum 72-75%
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Special Problems Presented by Machinery, Equipment, and Fixtures

We are deferring this problem until we receive the suggestions that Mr.
Spencer is preparing. BSee Section 607 of the Model Code, Section 12-105(c) of
the Maryland statute, Section 36 of the New Jersey bill, and Sections 603 and

607 of the Pennsylvania statute.

Relocationh Expenses; Relocationh Assistance Programs

As you know, California has enacted a relocation assistance statute (Ex-
hibit I attached) that conforms to federal requirements and applies to all
takings, not just those to which the federal requirements are applicable. The
payments pursuant to the California relocation assistance statute are summarized
in Exhibit XV. You should be familiar with the facts set out in Exhibit XV.
The statute does much to mitigate the harsh effects of an acguisition of prop-
erty for public use, especielly in the case of displaced individuels and small

businesses. The staff recommends no change in the relocation assistance statute.

Incidental Buainess Losses

In addition to relocation expenses (discussed above), incidental business
losses usually include the following major items:
Loss of goodwill,

Expenses and lost profits resulting from the interruption caused the
condemnee as a result of the condemnstion.

Lost business profits that will result to the condemnee in the future.
Attached is a copy of & background research study entitled "A Study to Deter-
mine Whether the Owner of Real Property Should Be Compensated for Incildental
Business Losses Cgused by the Taking of Real Property by Eminent Domain." You
should read this study for necessary background. You should also read the law

review article attached as Exhibit XIV.
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Goodwill. The problem of compensating for loss of goocdwill is perhaps
the most frequently Trecurring and most difficult one in this area of the
law. BSee Kamner article for discussion. See also pages 7-12 of research
study. To some extent, compensation is provided for what is essentially
goodwill (or lost profits) under the relocation statute. Otherwise, there
is no compensation for this loss under existing law.

Loases from business interruptione. To be distinguished from lost profits

{a sometimes difficult distinction) are the business losses that are incurred
by the condemnee as & result of the interruption to the business brought about
by the taking. This is the loss that results from the difficulit and time-
consuming requirement that the condemnee find equivalent premises to those
being teken and put his business in cperation at the new premises. OSee the
discussion on pages 12-16 of the research study.

Lost business profits. A condemnee often suffers permanent business

damage 88 a result of the taking of his property. In some cases, he may not
be able to relocate his business at 2l1l. In cther cases, he simply tskes less
profit on the new property than he did on the condemned site. See the dis-
cussion on pages 16~20 of the research study.

Staff comment. Practitioners and legal writers have long urged that the

types of incidental business losses discussed above should be compensable in
an eminent domain proceeding. In New Jersey, the committee that prepared

the proposal set out in Exhibit VII was unable to sgree on a recommendation
relating to incidental business losses, Nevertheless, even the relatively
conservative proposal put forward in New Jersey was defeated because it was
considered a "give away bill" (to use the words of the New Jersey public entity
representative I discussed the bill with). The Vermont bill was more ambi-
tious. It included compensation for loss of business profitis. (See Exhibit XI
attached,) The bill was not enacted.
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The federal relocation statute (and the state counterpart) are intended
to desl with the problem of incidental losses resulting from ecquisition of
property for publie use. Although the compensation provided will sometimes
be inadequate, the experience in Californis and elsewhere seems to indicate
that it was a substantial step forward to secure enactment of this legislation
and that it is extremely unlikely that the Legislature will be willing to make
any substantial further improvements in the near future. At the same time,
there is hope that the California Supreme Court will expand the scope of

compensation for incidental business losses. See Klopping v. City of Whittier,

Exhibit VII, Memorandum 72-75. The staff fears that an attempt to eignificantly
expand the scope of compensation for ineidental business losses would result
(after legislative amendments) in an effort by the Legislature to restrict
rather than expand such compensation. Accordingly, with a few specific excep-
tions discussed below, the staff recommends that no provision be made for

lost profits and goodwill., Perhaps the best way to deal with the matter is

to include a provision in the compensation chapter that, in eddition to the
compensation specifically provided, the condemnee is entitled to any compensa-
tion required by Article I, Section 14, of the California Constitution. This
provision would preserve such rights as to compensation for an unreasonable
delsy in commencing the condemnation action (E;gggggg), unresscnable temporary
interference with property owner's usge of property in constructing public
improvement, and the like. The staff prefers this approach to attempting to
specify those consequential damages to which the condemnee is entitled. Compare

Secticns 612 and 613 of Model Code, Secticns 612 and 613 of Pennsylvania statute.

Lost Rent
In 1960, Wisconsin enacted legislation to compensate condemmees for:
Rental loss exceeding normal experience vhere proved to be caused by the
public land acquisition project and when the vacancy occurs after the

parcel is shown on & relocation crder.
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The staff recommends a comparable provision be ineluded in our statute and
that the provision not require a showing of an unreasonable delay in bringing
the condemnation action. Perhaps the provision could be limited to rental
loss after the filing of the complaint, and the right to recover for prior

rental loss would be limited to the amount recoverable under Klopring.

Cost of Plans to Improve Property

The Wisconsin statute provides compensation for:
Expenses incurred for plans and specifications specifically designed for
the property taken snd which are of no value elsevhere because of the
taking.
The staff recommends & comparable provision be included in our statute but that
compensation be provided only if the expenses were incurred at & time when it

vas reasonable to expect that the property would not be taken for the public

project.

Litigation Expenses

The Commission has determined not to provide generally for the recovery
of the expenses of attorne)s and expert witnesses or for expenses of prepara-
tion of meps, photographs, surveys, and the like. We will consider at a later

time such matters as costs in the trial court and costs on appeal.

Other Items
We plan to prepare memoranda in the future to deal with the following
matters: expenses incidental to transfer of title to condemnation (covered
in relocation assistance statute), proration of taxes, interest, burden of
proof on damages and benefits.
Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 72-76

EXHIBIT 1
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§ 7280 Definitlons
-As uged in this chapter:

{8} “Public entity” inclades the state, the Ragents of the mmnum
a county, elty, ity and county, Sistriet, publie gutherity, public ageney, and any other -
patitical subdivision or pubtie corporation m—mmmmm'm

or aby intereat therein, 1n any ety or county for publicues * * '°,
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{4 So!ayforﬂmpnmniﬂeﬂuonmmmlnmnwmm-hm
" mamtfacture, processing, or marketing of prodocts, commoditien, personal preperty,
or services by the erection and malnensnee of an outdoor sdvertislng dlaplay.
whetherormuuchdisplaxhhuuﬁmthemwmmwh!ﬂmumm'n
activities are ponducted.

* Fr o) “Farm operaticn™ means any activity cnadmd solely or primarily -
torthepmdueﬂonotonenrmnuﬂaummpmdueuoremmdmu.mm
ﬂmher forunle » = * nrhmmammwypmdudmmchpmdmor
tommodities in sufficient Guantity to be ¢apable of contributing materlally to the
operator's spport. .

LA L (13 mmwpmﬂrmmnrmlmﬂmmm
in falr market value becanse of acquinition by a public entity for public use of -other

real property and & chunge I8 the use of the real property acquired by the public
entity. .

A (1] “public use” melm & use 1or which real property may be soequired by
erpinent domaky,

h) *“Morigege” menns sich classcs of llena as are commobly given to sceure
advances on, or the unmpald purchare price of, real property, iopether with the
credit instroments, If any, secured therehy. :

:f

§ 7201, Relecation ndvisary assisianes by pﬂﬂlllﬂiﬂ lesa! offlom .

(a) A publle entity * * * ahall pmrideu!oeﬂhnadvhury asaistance to any
L mmlnmwfmmﬁuw.uenuamm.
. off veal property hy that public entity for public ase.

() In.givisg such assistance, the public entity muy estabtish local relocation ad-
vieory amsietance cffices to assist In obtaining replaceshent facllities for * * *
persons, businewses, and farm operations which find that It Is secessary to relocate
Mmmmmummum'm—-m.

) Such advisery assistance shall inclade: ' '

IIJMMMI!W.&MWM!“MM
ance,

& Proviling current and comtinuing information o, (he avaliability, pricss, and
rentals of COMDATNDIt GecElt, Bale, and SERILAY hOURIng fOF ALIACK] peTechs, and
o comparable COMOrciAl properiies-and locations S0¢ GIplecrd GRSIESSSes, -

@ Amuring that, within & reaeonable paviod of. time, prior to displacement, to
ﬂ.etmtuﬂhmhm-emn;ﬁmmwmhuﬂﬁhhm

mw!mumnmmummmmmu(m,
Incllitles, and al or pritee the finaneisl mesns of the and
. IaBividuals Glapiacod, decent, safe, Abd SARIATY “equal [n. pameber to
the numher and avallable to, sach mmmuh: '
ANd reascOably AccessiDie fo their Dintes of smpioysseat, except Thal, 1a the case
aaMMMnmmm;mmmu-mmm
ment, .

rdipmen

MMchmwmmmummm
V .
mmmmmummmm-
mmmmm«mmmmmm

Sy

mmmmmadwmﬂhmmm-u'

umm
ldlmmmmnmmmmmmm
mm asceasitating the displacement and with ether plaumsd or. proposed e
tvithen of other public entities In. Lhe. COMMTRILY OF ASAIDY AR Which may Af-
Teioeation Sewetance prOReR.

Hoet the | jplemcntacion of (s SARRALGE JEOETRS.
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§ 73015 Gontracts with Beivite extity for sarvioss; ok of other governmetai on-

: pragTANS
jMMWW“M.%M"WMIM”I
with sny Individual, fivm, assoclsilon, or corporation for ssrvioss In consestion
mmmnmwmmmiummmmumur
federnl, state, or local goveramental ageney having an estabiishad organ :
conducting relocation assiatanes programs. Any pobile emtity ,hem:'rln
out ite relocation assistanee. sctivithes, utRise the serviees of mtate or jocn! howniog
agencies or other agencies hiaving axperience in the administration or cominet of

2‘

similar housing eseistance mctivities, '

1 7282, connmforlhpluum pr— : C o
f-}ulmuofthuntam«ndmnftpﬂema

pablie entlty * * & Mm’u“ﬂml&l&.
nym-lamwmmmmmum}mam

mmxmmmanﬁmmuammum
or discontinuing & business or farm opeention, but Dot th excsod sl ottt
uthmmhkemm&twvﬂdﬂiuﬁmﬁﬁh%ﬁ”‘
arty, as determined by the public antity,

ﬂ}mlﬁmﬂmhmmmuwmc
farm. .

m;mmmmmmm;mwumwmmm
ments suthoriasd by this subdivision tn Nen of the payments authorisad by subdl-
vialon (a) * ¢ o Mrmlnsmmmmm
uammmmwmmuumumm ¢ % v theep bun
mmmmnm-m&:ma LA mﬁ_
dred dollurs ($200), .

{ejmﬂmaucmmmummmwh P
mmmummmmwmwmuh en of -
the payment suthorized hy subdivisien {a) * * * mmun;mm
mhmmﬂqmlhﬁemmwﬂnumamm
sesn o farm operation, * * ¢ umhtmumﬂmhhu&l
two thousand five hundred dollate (B500) hor more Cham 6 CNOWSAR  GOHMIS
nmm Inbemotnbﬂmnmmﬂhﬂhmm&—b
am.mmmwmummmmmhm
mhomnsuhulﬁdhuotm * °% angis not a part of & consmer-
clal enterprise baving ot lonst one ofher estabiishment * * * mmm
which is engagad In the same or similar business. For purposes of ihin subél
alon, the term “average aohual net carnloge” means one-ball of aay nat
ings of the bunminess, or farm operation, before fodsral, state, and loeal
taxes, during the two taxable years lmmedistely preceding the taxable
which such business or farm sperstion moves from the real property
quired, or during such other period as the public chtity determines to be mor

~ eqnitable for establishing such earnings, and Includes suy compensation pald by the

bmwhmopenmwmem.mmq-e.mhhdmmm
, two-year or such other peripd. To be eligihle for the payment anthorised by this

"subdlvision, the business or farm operation sball make availabje its atate Imtomee -
tax reeonh. and its financial statements and soesunting records, for andit for con-

-ﬂdentlnlmetodetemlne the payment anthorized by this subdivision. In the case
ntmomradverumwu ﬂumntlhnllbelimmﬁtaﬂnmmt
. Becensary to phywically Beove of TeDIAce suéh Glsplay. Ny
: {d)Whemerthemummnatreﬂmmwdfaamumm
tlon causes the person conducting the busibess or farm operation to move from
other real property, or to move his persodal preperty froam other resl property,
anch person shall recelve payments for moving apd reiated expensex under subdivi-
sion (a) or {b) ADd relocation mdvisory assistamce under Bection 7261 for moving
_from such other property.

5355;

3



§ T8 Miithul payment t» dlspinosd dweiling swaner: amwsunt
[a}lnadditlnnhoﬂum * 2 " iequiredbhy * * * mmm
public entity, ax u part of thecoat off * ¢ * mmmmalw
to the owner of resl property acquived for public e which is improved with &
¢ & ¢ Juelling ectuslly owoed and occupled by the owner for not lews’' than
* & & 180 days prior to the.* * » Mﬂmmmmﬂm
o:lluehpmpoﬂr
{bl&u:hmmt,mttnemm L t:nmmmumm
shall'be based on the following factors: R
mnemunnnm,wmwmmmmmmmmtnm
the * ¢ mmmdnwmﬂawmm
in sccordance with standanie established by the puidic eniiiy, to be a fedent, sufe
and aanitary AweMing sdeqoete to sotommodais the displaced owner, roasonably
nevensible o poblic servicer and the * ¢ ¢ mmm'-pmum
ment, ard avatlable on the warket. | -
mmmmnllmx.whkhwnlwutbedeMmrm:
increancd Interest conts whieh he 1% roquired 1o pay for financing the acquisition
of 4 comparable replacement dweiling. The umsount shall be paid cedy if ihe ae-
quiruidweilimmenmbﬂuh’abnuﬂﬂtmmwiumnu
on such dwelling o7 ot Jens (han. 580 days prior to the initiation 9 RoAotintions
for the acquisitien of Wk gwelling, ThS Zmount shal be equal to the eXcom .
luﬂemmhﬁmmdmmmmdﬂmmdihmuf
pal of the MOrtgaNe on Lhe repincrmient gwelliag which Is oqual to the unpaki
balance of the morigage on the acquived dwellihg, aver the remainder torm of the
morighge on the aogaired Gwelling, reduced to GWcounted preseit value, ‘The dise
TQMHuMluwaummeurhnMumb
cinl DABRS [n tho general area tn Which the reginotment OWeiling is located,
(3 Beasonable expenses incurred by the ‘dipiacod. swner for evidoncs of title, -
recording fees, ani other cloking coats. (Beident. 16 the purchase of the replacement
dwamu,butmtmmwpnluemm -
le)smmntmllhu&mrnﬁthwnrmmwm

occupies 8 replacement dwelllog that mosts standards cetshlished by the public
entity within one year snbsequent to the dste om which he * * * mtm

the dwelling acquired by the peblle entity or the date on whith he recelves from
the public entity final payment of .all costn of thi dwelling acnuired by the whlle
- entity, whichever is ibe later dule,

§ 7254 Adéitional payment ta displassd Individuat or family rentars; ameuat

(a) In addition to the * ¢ * payments required by *- ¢ -M
.-.mnﬂmwaammm:upmm » » « shall make & pay-
ment to guy * * ¢ dlmedprmdhphﬁalﬁmmmmwm
tomlmammtumrmmswm“mumuﬂunym
pied by such * o ¢ pemmrnummmmpmrwm * e it

ntlundmmthﬂunbythepnﬂkmforthemmﬂmm
i{b) Huch payment, not to exceed * * ¢ four thousand doftars (B&O0DS, shall

lmun.ﬂdlﬂmlmouuwuuhmwmm . ® mm
lease or vent for a period not to excced .+ ¢ * mmm‘ornm::mm
W;gmxﬂ" . - p’:‘mmnwﬂmmymwr
ahle in regard to public ntilities and pubtie md commercial Iacllitles.
(e}!!mmmntlnmbewnammtormm&td&
cent. safe, and santtary dwelling of such standards, the paysvent shall pot exesed
thwlnnmmmtnmmummh
matched by such person,- . .
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§ 72645 Coemparads uﬂm-ﬂ Iuﬂu. uee of funds; tax M tmr-
mation .

(e} I comparable rep!muest Bousing s wot amum And the paublie tlﬂtf
determines that such housing cansot otherwise be wmde araiiable, the: public,
entity atall wﬁﬂaﬂoﬂm&h&mx&mwmmmm
or [nterest thereof, is leing sequired to provide snch hovsiny. .

[{1)] Nommnshauhnqulmdhmmmmmotmmﬁo
tion by a public entity, unlm-thenhuplmhudq.ummhmm
- graph (8 of subdivision (¢} of Bection 7201, avaiiable to bim. -

fe) For purposes of determmining the spplicability. of luhd!tillm (a), the whlll:
cntity 18 hereby destgosted as a duly authorized sdmintsteative body of the state foF
the purposes utsubdl-.-lslon {¢) of Sectlon 408 of the Revenuve and ‘Taxation Code.

§ 7265, Additienal peyment to sestigesus property owner; amount

(a) In zdditlon to the *- * 'MWH -_l . wm”
n oot of sequlsition, the puhiineuut.r x b Mmkaammmd-
fected property owner meeting the reguirements of thix peetlon,

th) Buch affected property la inmediately contignons to property muired for nir-
port parposes and the ewner shell have owned the property affectad by aoquisl-
tion by the publie entity not less than * * * 180 days prior to the ¢ * *
initiation of negothation for nequisition of the ucquired propeety. -

{c) Bch payment, not to exceed * * * fifteen thousand dollars {$15.000), shall -
be the amount, if any, which equals the metunl decline In the falr market value of
the property of the affected property owner caused by the sequisition by the pub-
L¢ entity for alrport purposes of other real pmrm_v anid & change in the nae of
much property.

(d} The amount, !!any.otmuldaﬂluin aumma-ﬂmﬂw

; erty shall be determined sccording to rilen and regulstions adopted brthennﬂlc

- entlty pursasnt to this chapter. Such rubes aml regulations shall Hmit payment

wnder this section oniy to sueh clecimuntanerk o which rhe deellns 1a falr market

value of nffected progerty 3s renxenably related to uh}ectlre phrnlml change in the
use of acqulred property,

] nﬂu Paymests and advios ts permes wao maves s result of rehaNiitstion o7
demolitien program
A puhllc entity may make prymvuia o the amouis prescribod I this chlum.
and may provide advisory mmintases umder this chapter, to a perwod whe woves
from a dwriling, or who moves or dlscomiinues his businoss, na o vowoit of o re-
babdlitation or demoltion proxram, o enforcement of bnlld!nn endek, hy the pmnle
entity.

1 72954 Esmﬁww. reimbursamant

!nl&ﬂ!mmthemmmrmﬂmhymfﬂ!.mnumuwhm
the public entity, as-soon s prcticable atter the date of payment of the privche
price or the date of deposit hu conrt of funds to watisfy the sward of compenestion
in % condemnation proecrding to -wequire veal property, whichever Ik the eartier,
whall Telmbivres the otvner, to the wxtent the publie éntity dees fatr and ressou-
able, for expenann the cwner necewsarily Iacatred foF recording feon, Lranafer
:mmmmmuaMqunammmmm
ite entty.

- \'

BTBE Raview by pobtlo entity; Mmatty . . . T T

ANy permon aggsievcd by umm&ushwm;_m_n-
thorieed by this chapler; urthnamntammh‘mmm:&
riewtd by the poblie catity, and

nm mlmmnmm

n urder to onconrsxe and espedite the nemlmthn of '‘feal property by agroee-
-ments with ownets, to nveld ltigation pmd reliers congetion n the courth, to aa-
mmtmmmminmwﬂwmmmmpuuk
" confldence b public lusd wequivition peactioos, pubiie eatitien shall, to the greatrat
uxtent practitable, M mi&ulhs' the pmhhn u! &ctluuu 2871 to TIELT. Inhu-

Hlve,
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§ 72870 Acqulsiion hy nwomiieu Rppeaivat T :
{nY The pithlic catity shall mako every reasouslie offort to muire nﬂndltbnsly ;

T rend property hy mgnttation. :
™ Real poperty shsl be appruised Yofore tho inftation of mgotmtiom, and the

" awwer, o hia dexdgnated reprosentative, <hall be given an opplortunity to necompany ;

" poblie improvement for which such property 1z arquired, or by the Hiolllood

L the appraizer during hix inspection ctl!‘ th: property.

§ 7H7.2 Jast cempeusation; ome-umr markel vaive; writtan statement

Before the Witiation of negotiations for seal property, the publie cotity shall os
tebitsh an amonit which it belleves to e just compensstion therefor, and shall wake
A prompt offer to acqnive the property for the fulk ameunt »o ewtabilshal, In e
event shall such amount be. leas thau the publle ertity's approved appeaisel of 1he
fajr market value of such property. Any decresse or incrense In the fafr market
value of real property to be moguined prior to the dute.of valustion eamsed By,

gt

property wonid be acquired for such improvemoent, ciber than that due tp
dmer!craﬁonwlth&athemmuhhmntrﬂarmmurmwﬂ
garded In determining the eorepensetion for the pwenerty. mydﬂe

provide the owner of renl property to e acquins] with a written statsment
mmmary of the basis for, the amonnt it established ax fust comvpensation.
awmﬂnmmjnummmmmmmmmmm
mmttmgmﬂprmﬁyshl}lhamnw _

ﬁi?

170623 Sebostiing censiruction o eovetepments mmmm o

shall be required to move from a dwelting, pavmming & repiacersent Eweiliag will be |
ntallable, or to move his business or fara oparstion, without st Jeast 90 daye” written

. botice from the public -eptity of the date by which such wpve J¢ weguired.

o e
- quired on & rental basie for & short derm, or for s petiod sobject to termation by

tlme
.defer pegotintions or condemmation and the deposit of funda

172674 Palr rontal valuo; sbertdsrmw oesupter . T TV
If the public entlty permits xn oWzier or tepant to cocapy the resl propety &

mthmﬁQmmnMMammdmwmnum&g
fale rents] valne of the properiy to & shoft-lerm oceupler. ) T

§ 72675 Caeerolen ts compet agreament i Iﬂ“ '

In Do event shall the public suity. either Advinse of condemnation, or
Ib court for the ues
,of the owner, or take any otber action coerelve in neture, in order noawpﬁum ;

mtonthepﬂoetobemmmmm.

FLTR g a Eep o

172675 Convomnstion prestadings; “institation by public enthty lnshead of
awner

: I!an,lmmutinunlpmmyhmbeuequiredbymrdnotthamtot

- espinent domaln, the publie encity shail [nstitute formal econdempation procecdings,

§ 72677 Acquieition of nﬂuprnp:riy ‘aveldanos of snecaxemio remmast

No publie entity aball intentionally make it neceseary for an owper to Institute hnl
pmmedlnutomthefuto!thehklnznthhrea!pmm

Hmmmﬂmﬁdmvamrnudapmmuuumm“m
ﬂonlnsuchunhnpeurmndluonasweomﬂwmunmmmu&epﬂhﬂe

:';mu Pnyuuh- lur lﬂ\'ll‘lhl'

{n) Exeept an provided in subdivision (b), pa:men.u undor the provislons of this .

'chlpherahallhmdetoeﬂ;ibiemmlnnceordnmwlthmhnﬂenmﬂmh-
" tions an shall be sdopted by the Etnte Board of Control for property acquisitions by *

& state agency, nr:hemmntnsbodratmotm“mewummwmul-

. uitions by such entity.

) Payments * * * umermmvlmormmmrwmmmu

 Public Works for property acquisitions shall be [ ascordahes with such ruies ané ' -
-u:nlltlmushdlbemoptadhrﬂw * % gdepartment * * %

-6
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$ 726'5.8

{¢} Such reguletions sha.ll provide that the payments xnd saalatance reqnlred of &
'muicunutrmﬂermuchnpmrnbdlbendmmmdia!mmrmuhmm
reasonsble and as uniform as Dracticable. ‘The reguiations whall also provide (hat
themmemﬁﬂlhom“mmﬂynm«.hmmwmmmw-.-

_ wanoe. In addltion, the reguintions shall provide a reasomabic mileage IEmitakion
hmmmmmmiamﬂmnnmmm'
of Bection 1282, . o .

Sectltm m& nf t,he Gm ernmem Code in repealell. ""_

$ 7200. Stutws of paywmants; Iumwninhllswtum S
Nopmtmmwmwmmmmmnhmmu

@orrmmmmmmmummm“mmmtam
y the amount of ‘aid do wideh the recipient weuld otharwise
mna{mmmmnmotmnam

WMMIMMGM

%
i

|mmun--p.umaum.rm'

%
Et
d
.?s )
Hitl
%,
13
;%%

§ 7372, anmon of owaer ar mnpul- inw .'umlh'

If under any other provision of iaw of this state the owoer or otenpant of reai-
property wequired hy u pubdle entlty for pablic wee ts given grester protection than
‘I provided by Sectiona T265.3 to 724748, incloxive, thepuhl!cmﬂt:lhaliﬂnew;
with luch other provision of law. o o

- 723 thl;ﬂu {ntant; ni-imnu requiroments; federal funds

It i the Intent of the Logislature, by this chapter, to estahdish nlnl.nun nqulm-
ments for relocition agalstance paymeats by public entitics. This chapber sball mot
be constroed to limit any other suthority which a public entity saay hgve to make
other relocation asalstance psyments, or to make any relocntion nusistaiee payitat
in an amonut which exmmmammmwmw
this chapter.

Any pubtic entity may, aiao, make any other relocation mm o‘tm '
maie any relocation assistanse payment in xn amomnt wiick excoseds the maxioegm
amount. for soch payiwent autharised iy thie chapter, It the making of such payment,
or the payment in auch amount, fs reqeired under foderal law u.mmm

£ 71ns Exlslutﬁmuh of damage .
' NotMngmntaimdinthtsnﬁdﬁMbecomtrwedmﬂuﬂncthn&'
tion proceeding Brought umier the power of caisent domain, any elsment of daninges
pot 1 existence on the date the publie entlty commences to onder
the provisions of this article av amended by the act which engeted thin -ecthllr-t the
1974 Reguiar Sesslon o!tbehslﬂatm o
nmmmwumntmmnmmmammmmnmwm
| Code mny be expeaded by * * * any city to ¢ * > provide relocation ad-
Mmmm.andwmheremumm!nmmmmmqﬂmdw{
‘Soms ¥ % dhﬂneedheamotmemmmﬂonofﬂtjMWmormr

§ T274. Cematruction of sections rm te 72672.7
. SBectlons 7267 to T207.7, inclusive, create no rights-or llahllltl.el amd ghall not a!ﬁect.,
the valldity of any property zmmisltienu by purchsse or cmn!emnltlon. .

~7=



Nemorandws 72-76

EXHIBIT I1

Draft of Model Bminent Domain Code

Comnittee on Condemnation Law--Section of Reil
Proparty, Probate and Trust Law, American
 Bar Assoclation (Pall 1967)

ARTICLE ¥vi. JUST COMPENSATION
AND MEASURE OF DAMACES

. Src. 601, JusT COMPENYATION

The condomnce shall be entitled to just
compensition for the taking, injury or
destroction of his property, detormined

" am set forth im this Axticle.

Szc. 802, Miasune or DAMACTS

Jo#t compensation shall consist of the
difference between the full market valoe
of the condemnes's cntire property In-
tereat immedigtely before condsrwmation
sud ss unaffected thereby and the full

. market walue of his property intesrsst
remaining {ramediately aftar such con
demnstion and as affected thevehy, and
stch other dsmages as are provided in
this Artiels, ' i

Sec. 803.. Fam Marxer VarLue

Fair market valos shell be the peice
which would be apreed to by a willing
and informed buyer and seller taking
Inte consideration, but not limited te,
tha following factors:

-1-



. EMINENT BOMAIN CODE

3. Tho public tee of the property and {ts
value for such uee,

2. The highct and most profitable use
for which the Jand bs likely to be nesded in

tares decming part of the real catate tuken.
4 Onher factors s 1o which eridence
muy 3o officred ax provided in Article VII

Spc. 804, Errsor or TuMiHENCE. OF

CONBEMMNATION |

Any chaggs im the fair markat waloo
prior to the date of condemnpation which
the condemnor or condemnoe extsblishos
way substentially due to the gonoral
imowledge of the fmminenee of condem-
nation, other than that due te physicsi
deterioration of the property within the
reasonablc contrel of the condemnes,
. shall be disrogarded In determining fair
Sac. 805. Cowrsovous Tmacrs; Unrey
. or Uss

Whers all or part of severnl vormiigu-

ous tracts owndsd by ons ownaer is con-

domrd part of several noncon.
tiguous tracts owned by cne ownar which
re coed together for m unified purposse
consdemanad, damagos shall bo saseased
if sach tracts wers ons parcel,

808. Ervucr or CoMpEmRATION TR
oN Arme Valus

dosrmining the full market value
ning property aftar & par-
consideration shall be given
which the property con-
be put and ihe damages
spedially affecting the re-
property doe lo its proudimity
kaprovoment for which the prop-
was en, Future damapess snd
‘ which will affect the en-
community beyond the propertiea di-
abutting the property taken shail
considored in arriving at the after
valow. The snhancemcent, i any, in value

Bt

TER
E?gf*
!

|

i
i

2 H

or improvement mnde or contemplated by
thy condamnor, shalt be offset sgainst the
damage, if any, resulfting to such- re-

maining sdjoining property of the somw
deminee by reason of the roncicuetion or
improvement, but such enbancement in
the value shall not be offset ageinst the
value of the property appropristed, end
if such snhancement In value shall ex-
ceed the damags, if any, te the remain.
ing adjeining property, there shall be
o recoveTY ovar against such condempes
for sach excess. oo

8o, 607. Removar or MacHinmiy,
Egorrmrxr on Fixreaes

In the avent the condemnor does not
roquire for its uvse mackinery, equip-
mont or fixtures forming part of the raal
estate, it shall a0 notify the condemnes,
The condemnes may within 20 days of
such notice elect to remecwe such machin-
sry, squipinent or ‘fixtures, unieas this
time be exionded by the condemneor. 1£
ths condemnoe olocts such & removal, the
damages shell be reduced by the fair
marcket value thereof severed froms the
resl extate, ' :

Sncm Rumoval Exrences

The person having legul posscssien of
machinery, squipment or fAxtores on the
condetaned property, not forming part
of the really, inclading & tenant not en-

“titled to sny procoeds of the condemna-

tion, If under the Jeass the temant haw
the right to remwve said machinery,

" equipment or fixtuyes, shall be entitied
t0, as damages, the rcasonable sxpenses

of the romoval, transportation, and rein-
stallation of such machinery, equipment
or fixtures. Ressonable cxpenses under
the provizions of this section shall mot
exesed $25,000.00 and in 1no evant shall
xoch expenses excocd the markot wvaloe
of the machinery, squipment or fixtures.

Sné. 08, Buainkss DisLocation DaM-

AGES

The condemnec shall ba entitled to
dnmages, as provided in this section, for
dislocation of a business located on tha
condemned property, and only where it
fs shown that the busldcss capnot be
relosated without salstantial loss of pa-
tronage. Compensation for such dislocp-

]



tion shall bo the actnal monthly rental
puid for the business premises, or
there fa 0o lsane, the fair rental valos of
the Yuginess premisas, multiped by ths
number of months reraaining in the Joasae,
. not incdduding unexcrcisod optiona, not to
axcesd 24 months or multiplied by 24
if thers in Bo lease. The amount of such

corepensation paid ashall  not excesd

$5,00000 and shall not be less than
$2B0.00. A tenant shall be entitisd to re-
cover for such husinesa digiocation oven
though mat entitled to any of the yré-
coadings of the condemnation, .

Sxc. 810. Moviwg ExrvNeRs

ment or Sxtures, mtb-xﬂedmo&
whan persona! properiy b moved from

even though he in not entitled
of the proceeds of condemmation.
avent shall soch exponses excesd
thmrmmmorn:hwdm

-

8zc. 4i1l. Deray coumuMn

The condesunss shail not he entitled to
compstsation for delay in payment dur.
ing the pericd he remaina {n possesaion
after tha eondemnation, nor during such
period shall a condemnor be entitled to
rent or other charpes for us and ocen-
paney of the condemned praperty by the
condomnee. Compensation for delsy in
-~ payment zhall, however, be pald at the

“raka of six par cont (6%) per sanum
from the date of relinquishment of pos.
sesalon of the conderaned property by the
condamnes, or if the condemnation ia such
. that possession iz not required to ef-

fectoate I8, then delay compensation shall

be paid from the date of condemnstion:

- provided, howavar, that no corpensation
for delay shall be paysble with respect

REAL PROTERTY, PRORATE AND TRUY :mmi.

to fandy pald on acecunt, or by depasit
In Court after the date of such payment
or deposit. Componsation for delay shall
not bs included by the Commmissionsrs or

‘the Court or jury on appeal se part

of the award or vardiet, but shall at the
time of payment of the award or fudg.
ment be calevinted a5 above and added
thoreto. There ahall he no further or
additional payment of interest om the
award ur verdict.

Sze. 612, ConesguenTiaL Damanss

All condemnors, including the Stats,
shall be ilable for demages %0 property
abutting the area of an improvement re-
nulting from shange of grade of & read
or highway, permaren interferonces with
sccens therilts, or injury to surface wap-
port, whether o not any property b
taken Sueh condemnors are alestable
as to damages for deprivation by rensen
of increaned exposure i fire, wowigitti-

arse of cuts and flis, and destrostion
otwaurumn-.hutnutqu
the market valos of Che tand.

Sxc. 813, DAMAGRS Yo VACATION OF

At the time of paymont of the dum-

ing entity or a municipal utho
ths condemnes with reapect to the con-
demned , proporty, allacable to a period
subseruent 2o the filing of the declar- -
ation of taking or reiinguishrent of poe-
gesgion, whichever oecurs Inter, '

Sse. 615, Uniqye ox Seuctay Uss

Tho cendemnor or eondemnors, inclad.
ing tha State. skall be liable for the re-
placement costs of a building which s

g*
g
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EMINENT DOMAIN COOE

unique for a special us;, and when the
particular use that an owner makes of
his property Is impaired, ail condemnors,
including the State, shall be lable for
dxmages to hat ust as distinguished
from fulure injury thereto,

Sxc. 816, Hanvesring AND MARKETING.
o Caors

The condemning agency may permil
the owner of the property taken to har.
vout and retain the financial benefits for
crops planted before or sfter fAling =
declaration of taking and ths sorving of
nothe, if the condemnes, In writing,
to assume the responsibility for the com.
pleticn of the growing process and the
harvesting and marketing of the crops.

1f the condemnor takes posseision of the
property at & time when such metion pre-
vonis the comdomnee from hurvesting snd
murketing crops planted befors aor after
filing & declaration of taking or serving
notice, then he value of such erops shall
be includod In the compensation awarded
for the property taken,
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Memorandum 72-76 - . .
EXHIBI? TIL ”

Haweil

§103-23 Damages assessod, hiew. Io fixing the compensation or®
damages to be paid for the condemnstion of any property, the value of - e
the property sought to be. condemned wilh all improvements thereon . '
shall be assessed, and il any of the improvemenis are separately
owned, the value thereof shall be separately assesscd, ¥ the property |
sought to be condemned constitutes oafy 2 portion of a larger tract, the
damages which will acoive (o the pordon not sooght to be condemned
by reason of its severance frem the portion sought to be condemned,
and the construction of the improvements in the manner proposed by
the plaintiff shall also Bz assessed, and also how much the portion not
scughi to be condernned will be specifically benefited, if at ail, by the
construction of the improvement propossd by the plaintiff. If the bene-
fit shall be equal to the amowt of compensation assessed for the prop-
enty taken, aad for damages by reason of its severance from another .
portion of the same tract, then the owner shall be allowed no compen-
sation, but if the benefits shall be less than the amount so assessed as;
damages or compensation, then the former shall be deducted from the
Itter and the remainder shall be the amount awarded as compensation
. of damages. In case of the exercise of the power. of eminent domain
by the city and county of Honolulu in furtherance of any governmental
- power under section 70-111 and the improvement ordinance of the city, _ ,
the amount of demages or compensation assessed, or awarded, or : R
agreed upon in any compromise approved by motion of the city council C
sl_tall in no case be constrved as limiting or affecting the power of the.
city councit to distribute any portion of the cost upon any praperty:
{found to be benefited thereby proportioned as provided by law in the
exercise of their judgment whether under an improvement district or
frontage improvement created before or after the azcquisition of any
such land. If condemnation is for the purpose of widening or realigning
any existing highway or other public road, the owner of the property -
condemned shall be entitled to full compensation for the property ac-
wally taken and special bensfits shall he considered only insofar as the
value of the benefits shall not exceed the damages which will accrue to
the portion not sought to be condemned by reason of its severance
from the portion sought to be condemned and the construction of the .
" improvements in the manner proposed by the plaintif That js, if
special benefits shall be equal to the severance damages, then the
“owner of the parcel shall be allewed no compensation except the value
y-0f the -portion taken, but if the special benefits shall be Jess than the
© severance dimages, then the former shail be deducred from' (he Bel™ |
~ and the rernainder shall be the only damage? aliowed in addition to e 1
- ‘value of the land taken. [L 1896, ¢ 45, §i3; am L 1919, ¢ 63, §2; RL.
71925, §821; RL 1935, $63; RL 1945,78314; am L 1947, © 200, §1(c);
‘am L 1953, ¢ 269, §1; RL 1953, §8-21] oo

L Eor ek A ——




Memorandus 72-76 _
EXHIBIT 1V

Tansag

SmlS.Comgsw . (a) Necessity. Private property ahall
not be taken or damaged for )‘bﬁe vse m&wutiustgmpmhm
{6} T, entive tract, I the entire tract of land or foterest
therein is , the measure of compensation is the value of the
propengorintgrestatﬁzeﬁmeoiﬂmtakmg.

(c) Partial taking. If only a part of a tract of land or interest js
takw,themmgmsaﬁonmdmumaufdamgesmthediﬁum
between the value of the entire property or interegt imamediately be-
Mthaﬁngandthevdue-ofzgﬂpaﬁmdthet’mtminw
remaining immediately after the taking. oo

(d) mef% gﬁmm%o Indamgin% the amti_untof

sges as above defined, ollowing factors,
without resiriction because of eaumeration, shall be given con-

Nt T B Mot et waporr o

te iters ages, but are to a%
maﬂwmta!mm sationanddnmagesun&erthepravfsiomof
subsections {b) anm}ofﬂﬁssaecﬁon:

1. The most advantegecus use to which the property is reason- .

adeptable.
abg i.ocess mmﬂf remaining. ' " :
ppearance e property remai i is a0
m&mhmﬁmﬁﬁmy%wm%

s reasonably adaptable,
4. Producti ?t?;nvenieace,psetobemadaof'them

. taken, or use of epropﬂmaminﬁ ,

5. View, ventilation light, to extont that they are bepe-
fictal attributes to the use to which the remaiming property is de-
wvoted or to which it is reasonably adaptable,
in&al is aggramvaﬁ;:t;ogfafa ous sev gemgesofpadi:

or is in A previous severance;
and loss or impairment of access by means of underpass or overpass

. tgecin cpngd:::d el ti{mufdm -
provement i as. in aggrava B sever-
mﬁmmgcﬁmwiththemhn?daddiﬁomlmm
make the change in the improvement. ) '

7. Loss of trees and shru to the extent that they affect the
value of the land taken, and to the extent that their loas impairs the'

of the land remaining, o
8. Cost of new fences or loss of fences and the cost of replacing

9. Destruction of a legal nonconforming nse,

10. Damage to property abutting on a right of way due to change
dq@wb&empaﬂeﬂbyahﬁngdhn&.

11. Proximity of new improvement to improvementy remaining
mm'slmd. . ) .
or damage to crops, .

13. That the coiﬁdbeorhadbemj&dapaedlonm
which was profitably carried on. - _ -

-
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EXHIBIT V¥

‘Maryland L

§ 12-104. Time as of which valus determined. -

The velue of the property sought to be condemned and of ‘any adjacent
nroperty of the defendant cluimed to bo affected by the taking shall be
determined as of the date of the taking, if taking has occurred, or as of the date
of trial, if taking hss not cccurred, unless an applicsble statute specifies a
dgifferent time as of which th2 value is to be determined. (1963, ch. 52; 1972, ¢h.
349, 81,

- § 12-108. Damages to be awavded.

{a) For taking entire truct.—The damages to be awarded for the takings
[taking} of an entire tract shall e its fair market value (as defined in § 12~106).

(b} Where part of tract taken. —The dampges to be awarded where part of a
tract of Jand is taken shall be the fair market value (as defined in § 12-106} of
such part taken, but not less than the actual value of the part taken plus the
severance or resuiting damages, if any, to the remainder of the tract by reason
of the taking and of the future used fuse] by the plaintiff of the part taken.
Such severance or resulting damages are to be diminished to the extent of the
value of the special (particular} benefits to the remainder arising from the
plaintiff’s future use of the part taken.

(¢) Right of tenant to remove improvement or installation. —For the purpose
of determining the extent of the taking and the valuation of the temant's
interest in & proceeding for condemnation, no improvement or instatiation
which would otherwise be deemed part of the realty shall be deemed personal
property so as to be excluded from the taking sclely becanse of the private right
of a tenant, as against the owner of any other interest in the property sought to
be condemned, to remove such improvement or installation, uniess the tenant
exercises his right to remove the same prior to the date when his answer is due,
or elects in his manrer to exercise such right.

{d) Churches. ~The damages to be awarded {or the taking of a structure held
in fee simple, or under a lease renewable forever, by or for the benefit of a
religious body and regularly used hy such religious body az 2 chureh or place of
religious worship, shall be the reasonable cost as of the valuation date, of

. erecting a new structure of substantially the same size and of comparable
character and quality of construction as the acguired structure st some other
suitable and comparable location within the State of Maryiand to be provided

- by such religious body. Such damages shall be in gddition to the demages to be
awarded for the land on which the condemaed structure is located. (An. Code,
1951, art. 334, § 10; 1945, ch. 804, § 9A; 1958, ch. 75; 1963, ch. 52; 1972, ch, 349, §
1)




§ 12-106. Fair market iraiueﬂ assesseﬁ value,

(a} The fair markes value of preperty in a proceeding for cmdemnatm shal!
be the price as of the valuation date for the highest and best uwse of such
property which s seller, willing but not obligated to sell, would agcept for the
property, and which a buyer, wzlisng bt not obligated to buy, would pay
therefor excluding uny increment in vaive proximately caused by the public
project for which the preperty condemnead is needed, plus the amount, if any, by
which such price reflects a diminution in valie oecurring hetween the effective
date of legislative avthovity for the acguisiilon of such property and the date of
setual taking if the trier of facts shall find that such diminution in value was
proximately caused by the public project for which the property condemned is
needed, or by announcements or acts of the piunuff or its officials concerning
such public project, and was heyond the reasofable control of the property
owner.

{by If the condemmnor is vested with a conunumg power of condemnation, the
phrase the effective date of legislative authority for the acquisition of such
property, as used in this seetion, shall mean the date of specific administrative
determination to scquire such property.

(cy It shall further be proper, for the defendant property owner who so
elects, to present as evidence in a condemunation proceeding, the assessed value
- of the property, as determined by the Department of Assessments and
Taxation, if such assessed value i3 greater than the appraised value placed on
the property by the condemning authority. (1963, ch, 52; 1966, ch. 149; 1972,
ch. 349, 4 1.}
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IXEIBIY VI

[ 3 r‘}a} gan

[ 261(28) Xokaacement of velne of romatader of pam};
daterimining compengation; presedurs.] Seo. 28, Enhansement in
value of tha remeindor of & paves, by veuron of laying out, altaring,
widening or otnsrwise improving auy highway or of chsagiog the
Ine thereot, o~ by awy suckh action in combination with dissontinning
a highway, shall be taken into eonsiderstion im determining eowapen-
sation for the taking of any part of the parcel for any sach highway
purpose. In gach case: S

{a) The petitioner shall sat forth in the petition the fast that
such benefits are claimed and deseribe the comstruetion proposed to
be made which will create such enhancement, If the constrnetion i
not completed in substantial complisnce with the plan upon which the
petitioner based its claim of benefits the respondent, within 1 yesr of
the sompletion of comstruction, may reopen the question of eompen-
sation. In sueh event the respondent is entitied to the diffe
betwean the value of his property a8 affeoted by the setnal constrno-
-tion, and the wvalue of his property as it would have been hed eon-
struction been completed according to plan. The respondent shall
not recover more eompensstion ‘than he would have reesived had
there been no claim of benefiss.

{b} In rexponse to such claim by petitioner, the respondent prior
to trial may regnest the court to require petitioner to acquire that
portion of the remainder of the tract from which the taking is to be
made which petitioner ciaims to he benefited. The petitioner at any
time before trial, may withdraw its claim of benelits and thereby
avoid the effect of this paragraph.

{¢) The petitioner shall have the burden of proof with respect to
the existence of such beneliia, . |

{d}) 'Where the existence or amount of auch benefits is disputed by
the property awner, the petitioner wmay soguire the entire tract or
percel of tand from which the proposed taking is to ba made or the
portion thereof which petitioner claims to be benefited,

(CL 48, § 213388} ..



Memorandum 7276
EXHTBIT VII

SENATE, No. 234 -

STATE OF NEW JERSEY =

INTRODUCKED FEBRUARY 14, 1966

Awricie VII
FUST COMPEXRATION

32. Just compensation. The condemnee shall be paid just compensation
for the property condemned, dama#ea, if any, to any remaining property and
such additional compensation as may be provided for herein or by law.

33. Effect of imminence of con&emnation. T]J.ere shall be excluded from
the valuation of property being condemued, any increase or decrease in
valne substantiaﬂy due to the general knowledge of the immineﬁce_of oon-
demnation, other than a decrease due to physical deterioration of the prop-
erty within the reasonable control of the condemnee,

34. Date as of which compensation shall be determined. Compensation
shall be determinéd as of the date of the earliest of the following events: .

(2} the date of -the oxecution of an s@reement of purchase between the
condemnor or éondemnee; )

{ 5} the date of the cdmmencement of the aetion;
(o) the date possession of the properiy is take‘n. by the condemnee in

whole or in part;



{d) the date on which an aet concerning acquisition_ is tahen by- tha-, )
condemnor which substantially affects the use, occupation and enjoyment of
the property by the enndemn'ee.

Where property is condemncd or about to be condemned purenant to

-ehapter' 19, of the laws of 1938 (N. J. 8. A. 35:14A-1 et seq.), or chapter
187 of the laws of 1949 (N, J 5. A, 40:55-21.1 et seq.), or both, as m:hendéé-
or supplemented, it shall be priina .facie presume& that a decﬁrhtiop that the
property is located in a ‘“‘slum aroa;” or tha‘ declaration of “bligili,” or
both, ;-;mrsuant to the provisions of either or both of said stgtutes, ;substw—
tially affects the use, occupation and ‘enjoymen: of the property, and the
burden of establishing to the contrary shall be #pon the mndeﬁmor. .

33. U’necuno:ﬁic remnants. If as aresult of a partial té.king, the remnmmg
property shall consist of a parcel 01; parc_:elns of land having little ,&r' .z.m wo-
non}i(; value, the condemnor may, and at the request of condemnes shall
acquire the entire parcel. Any dispute arising hereundér shall be determined
by the court in secordance with the rules " h | |

36. wndemxaor’s eiectmn not to acquire machinery, fixtures and equip-
ment. If a condemnor does not require maehmery, eqmpmant or fixtures
constltutmg a part of the prnperty being condemned, it shall so notify tho
condemnee. Within 60 days thereafter, or within snch extended tin;e 59.5 may

“be fixed by ihe condemnor or the conrt upon :;otice, the condemnee may eloct,
in writing to remove such machmery, equipment and ﬁxturen in whoie or in
part. If the condemnce so elects the eompcnaatmn.shall be reduoced by the
fair market value of such machmer:.r, equiptment and fixtures so elested to

be removed, as if severed from the property. The notices and election herein

provided for shall be in accordance with the rules.



37. Damages #_nd Beﬁeﬁts to remaiﬁiﬁg Jands. ‘I n d-‘eierminigg damages
to property remaiming after a-]'mrﬁai taking, consideration shall be given to
the project to which the: property being condemned shall be devoted, and the |
damiges and héneﬁtsﬁpeciﬁca!ly affecting such remaining property due to
its proximity to theiﬁrojgdt for which the property is be;x'zg' eon_demm_ad;
- General benefits shall aot l‘m-consid_e.red in determining the after value of
| the remaining property. Special l.)eneﬁts t.ol remaining property sball not

exceed the compensation for damages to remaining property.

o



Memorsndum 72.76
EXRIBIT VIIY

for e

221-9—9.1. Hmeddauagetoremhﬁerhwmum,_
--ln any condemnation proceeding in which there is a partial taking
, the messure of compensation mddamzaarau!tﬁ:fhm
the shall be the difference between the fair market value of the
entire property immediately before the taking and the fair market

value of the prop remaming immediately after the taking. In ds-

m%ns?lrmvﬁ:hb&smmddtgmt::gh&glhﬂhemﬂw'
even though some ¢ damages qus remaining property,
in themselves, might otherwize be deemad noncompensable. - |
L c,nss. 22-8-8.1 enacted by ﬂzdm _

e net 1o embnent ;

104
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EXHIBIT IX

 Pennsylvania

Jmmmunmmdume&m o

Section 801. Juat Compensation ..........ccovenenne. I
m 502. MO‘IW --------- Y LR K ) 4tc!.l”

Section 608. Fair Market Valoe .................. 0. ﬁ- :
Bection 608. Contiguous Tracta; Unitydtm....:’:.:: 0
- Section 606. Effect of Condemmnation Use on After Value.. 39
»meddﬁuﬁm,waw
Renoval EXDONSEE ...c.veuvcvessracrasnin’ ﬂi
3 mmmmm.............

mm !T";-i¥-t i.o'id.ivt’ih#

;
1
.4\
i
|
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i.muwhnmmiumdmm"



- gﬁggﬁo%&%gﬁgﬂ “

under the said property, or by reason of fives cecurring in safd

e &gﬁgﬂﬁgiég .
fires or burning coal refuse banks shall be excluded in-deter

mining the fair market value of the condemnes’s entive property
interest therein immediately before the condemnation. _
. "This section sets forth whnt demages the condernmes is entitied o' whan

_ his property ia condemned. Eggﬁgl&aﬂ%%

¢ . Ing case law by adopting the *bafore and after rule” which is fresly ens .
trenched in the law, Brown v. Cowmonswedlth, 309 Pa. 156 (1988}, snd adds
%gﬁglgﬁgggggﬂ#a

and 614

Section 808. gg Valpe—Fair market %Ev-, :

the price which would be agresd to by = willing and. informed
seller and huoyer, ﬁﬁgggﬁﬂgguﬂgf
the following factors:

(1) The present use of the property and Hawaloe for soch use.
@) ?Eﬁ&.&rsﬂsﬂ& %ﬁ&ﬁ.iﬂ.m -

: EE%E :




: fair market valne, all matters which may properly be introdused inte evi- .
dence as provided in Article VII of ihis set may be consbdared. )
It ts wot intended by this section to repeal statutes providing for the
conslderstion of additional faedors o %ﬂm&.mﬁgi
Quﬂgg Auvthority Act, -amhn.aw (1958) 14, =

- sended (55 P. 5 551 ot ves).
© Sectlon 604. mnoaﬁmﬂﬂgﬂaggls

mﬂuﬂsﬁo?mn%gguggﬁng&%

tion which tha condemnor or condemnee estsblishes was sub-- -

atantially doe to the general knowledge of the imminence of con-

. demnation, other than that due to physical deterioration of the 3
o property within the reusonable control of the condemnes, shall

“be disregarded in determining &ugwonq&ﬁ?
Comment:

. Thin section 1a vaw. Although # has ns counterpart in ;-su
Egﬂﬁr%#isgilihi
Inc. ». Commonwealth, 300 Pa. 268 (1960}, st page 272, whore The comt
iﬁ-ggggﬁrglu...i
tiom. . In many cams, condemness suffer an scontmic Toss Dessnes of
an announcewsent of the propossd condetanation by the condimmer peior o
the actual condemmation. Where such srnouncement s made snd publicksed. e
which may be several years befors the actusl condemnation, the tenemtz off ~ .
not be shtained bocanse of the propecsd condemnation. Under Ghass spndl
tions, the property which is to b oondenumd ia scomemsicaly detarbereted
throngh no fault of the swner-condermes, Aod 3¢ 8 consegeumen, at the
. detrisnt of the ianccent condunes bernune of juck of domasits or heseams -
the condemnss was forced 10 yent st jower: rentals for abest decme. Thia -
" section parmits the condamnes to show these econcwic ehreamatances In ondier
o prove what kis dunages actaslly are at the dute of taking. Ou the sther
hand, in many cases on announcement of the propossd ovndemmation canes
ax infiation of property valuss xnd as s yesult the condemnor mey havy ia
croame in the valve of the condenmad property. Any decline ox toscesws fn
the fair market valos cavsed by the general knowlodge of the immivencs of
the condernation fa to be Seregurdad. R
Physical deterioration of the preperty which may cceur bacanse of the
tninence of the comdemnation is slso 10 be disregarded in determining
Iair maoket valee Hf the condewines has acted ressmably in maivisining
and protecting his propexty. , :

'y .
‘Bgnﬁugﬁﬁﬂnauﬂﬁ%ﬁgiuq
one gwner which are ussd together for a unified purpose is con-
Eggfiﬁﬁgggg
parcel. . .

This section codifies existing case Inw. Morris v. Commoniosulth, BST
Pu. 430 (1951) (oom-comtignous tescts) ; H. C. Frick Céks Co. 9. Poinier,
198 Pa 468 (1901) (oontiguous tracts). ‘ | ,



taken shall not be considered im arriving st the after valoe.
Special benefits o the remaining property shall in no event exceed
the total damages except in such cases where the condemner is
authorized under existing law, to make special assessments for
benefits.

Comment: ,

" The provisioes of this section are mesnt to grophasise that the yalne
of tha remaining property after a partial taking, as affected by the condum-
pation, wonld be that which s prodent bayer wonld pay, recognizing the
- damages and benefits socruing 6 the vevaaining property ss they cam be
indarpreted and evalusied at that tine, Whils the ultimate hensliis o be.
of the remsining property may not enjoy them in sonia coses for sevarel
consideration should be given to the necstsary tins discount, jncimvenienss
and other alfects of the construction period, which might malerially affent
the price which the sondemoes would recelve #f ba were o sall the remale-
ng property to a thivd party immedistely after the day of sondesmation,
but bedors completion of the improvemmt, ,

It is aleo the puwrposs of this section to provide, in accordance with
existing isw, that general benefits and damages which accroe to the com-
muonity as s whole are nct to be considersd in arviving at the aftay valwe.
Only speelsl, particulnr and direct benefits and dumages to the vematuing
property may be considered in arriving al the after walua Tha special
benefits may mot axcosd the amoent of damsages to which the condemnes i
entitied; in other weords, the condemror cannot obtatn s jodgmant againat
the condemnes on the hasis that the spacial benefits exeeed the damsgen..

This act s not intended to sopersede or otharwise affect thoss stateles
whish authorize the sasesment of hanefits covering the cont of pubils im-
provements, such as sewers, or the method of asseming them, exoept whers
s condemanation cognizable tmder this sct acecmpanies the lnstalintion of
the assessable lmproverent, in whick case the entire precesding b Inbendad
o be under this set snd such benefits may be assessed an provided in the

_ Bection 607. Removal of Machinery, Equipment or Fixtures.

. —In the event the condemnor does not requive for s use ms- "

chinery, equipment or fixtnres foxming part of the real estate, it -

shall so notify the condemnee. The condemnee may within thirty
days of such notice elect to remove aaid machinery, oquipment

ﬁggggggggﬁvﬂ%. IHtthe _

- condemnee so elects, the damages shall be reduced by the fair -

market valus thereof severed from the rea! estals.



" Section 608 Removal Expenses—The person having legal

C - posseasion of machinery, equipment or fixtiires on the condemned .

. property, not gg&%% including 3 tenant ot

entitled to any proceeds of the condemnation, if under the lsase
the tenant has the right to remove ssid machinery, equipment
or fixtures, shall be entitled, as damages, to the reasonsble ex-
penses of the removal, transportation and reinstallation of such
 machinery, equipment or fixtures. Reasonable expenses under

- the provisions of this section shall not exceed twenty-five thoo-

sand dollars ($25,000) and in po event shal such expenses excosd
the market value of the machinery, equipment and fxtares.

This section adds 5 new clement of damiages in eminent dormain coses.
Thare is nothing in exigting Isw which gives a condemnee or the tenank of
» condemnee the right to recover as & separats item of damages, removsl,
transportation and reinstallation expenses of machinery, squipmemt and
.gigggﬁpg&ﬂiuggngﬁauﬂsg&
the yesl estate. Existing law does prowide that the ¢ost of remowal of
B-Eg.%gggaguﬁug-vrlp%:
&gﬂhﬂwo%mugﬁav&sﬂn&%

Woter Company's Petition, 338 Pa. 282 (1540) ; Jomes MoMdln Pristing
Co. ». Pitiabury, Cornigis £ Wastern ER. Co., 216 Pa. 504 {(1WT) CL
Dalaware County Rodsvelopmamt Autkority v. Carminotts, 18 D. & C. 8-
gﬁgwn - B .

“Rensonable sxpenses”™ of removal are 10 be considersd us web sxcosd-
fng the maarket value of the machinery, synipment snd Axtures in plsce sad
are 1o be determiined in connection with the valne of the machinexy, squip-
ment and Axtures. If the cost of removal excesds tha value of the machin.
ery, ote,, the cost wonld obyiovaly be unreasemable. In addition, in sscer-

: " taining the ressomableness of the removal expenses another factor W be
considered iz the distance of the mowe. . ’

" Section 809. Business %Sg}?% :

shall he enti ESEH%FE% for dis-
locaticn of a ﬁ iness located on the condemned property, but

only where it is shown that the business cannot be reloeated

without EggFﬂﬁvug Compensation for such
dislocation shall be wwu_ng monthly renta) paid for the busi~
ness premizes, or if there is no lexse, the fair rental value of the
business premises, mul ES&S__? number of months remain-

ing in the Yease, not including nnexercised options, ot to exosed .

~ twenty-four months or multiplied by twenty-four if theve fsmo -

feage. The amount of such compensation paid shall not excesd

" five thousand dollars ($5000) and shall not be Jess than twe
‘hundred fifty dollars ($250). A tenant shall be entitied to recover

for snch business dislocation even though not extitled to any of .
. _the proceeds of the condemmation.

. to show that the bosinsss is of suth n Joeal charactsr that it cammsot be .



LY

The rent or rental value on which the caleulation of conpeasktion i
whmmmdm.pmwmmmmumm
use only, whick may bs and normelly is less than the entire property. This
section is intended to compensate in & Hmited way the soall naighborhood
'mmwbpmmawwmmm«mm

nesy proparty.

Section 610. Moving Expeam—-—'fhe person having legal
possession shall be entitled to, as damages, the reasonsble moving
expenses for personal property other than machinery, equipment
or fixtures, not to exceed five hundred dollars ($500), when pes-
sonal property iz moved from a place of residence and not to
exceed twenty-five thouasnd dollars ($25,000) when personal
property ix moved from a place of business. Receipts therefor.
shall be prima facie evidence of reasonable moving expenses, A
tenant shall be entitled to recover these moving expenses sven
though he is not entitled to any of the proceeds of the eandemna-
tion, In no event shall such expenses exceed the muriet value
of such personal property.

Contaents

mmmmmguwuammmum
a% & separate ard additional ftem of dameges his ressonsdle sxpenses for
moving his personal property, s distinguished Yrom machinery, equipsasnt
and Bxtures, Cf. Henry Becker v. Ths Philodelphiz & Rending Torminal
RR. Co., 177 Pa. 252 (1896). Sec slso Deloware County Rodevslepmont
Awthority ». Carminotti, 18 D. & C. 24 T04 (1250).

Ithﬁlpummdﬂﬂsmﬁmhpmuthmhhw
mdthumﬂummhmuﬁnwhm
machinery, squipment snd fixtures as provided in Section 508 of this axthcle.
I£ a tenant is favolved and has 1o right to sny of the dumapes for the prey-
orty taken, ha wonld still be entitied to theve moving expensss. ¥n sacer-

mmﬁewuammﬂn,thmthhwh_

the distance of the move as well ns the tetal amount of the erxpatises

Section 611. Delay Compensation.—The condemnes shall not
be entitled to compensstion for delay in payment during the
period he remaina in possession after the condemnation, nor duar-
ing auch period shall & condemnor be entitled to rent or other
charges for use and occupancy of the condemned property by the
condemmee. Compensation for delay in payment shall, however,
be paid at the rate of six per cent per annum from the data of
relinquishment of possession of the condemmned property by the
condemnes, or if the condemnation is such that possession is not
required to effectuate it, then delay compensation shall be pald
from the date of condemnation: Provided, however, That ne
compensation for delay shall be payable with respect to funds
paid on account, or by deposit in court, after the date of snch
payment, or deposit. Cmnpmaaﬁonfordday:hﬂinotbeindndd
by the viewers or the court or jury on appea! as part of the award
" or verdiet, but shall at the time of paymept of the awsrd or
judgment be calenlated as above and added thereto. Thare shall

benofurtheroraddztwnﬂpsymentu&intuutontheawd
or verdict.

Comment: ~

mmhmwmmmhrmnmam
interest is aotomatically added to the Snal award at

the
neo intarest iz allowed on any money paid into court. Feb. 28, 1981, & 30T,
_ §1,468ht. 1421 (40 USCA §258s).

~b
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This changes the existing law which states thet the condemvwe i prima
facie eniitled to damages for delay except where the delay is the fault of
the comdemmee (&g, unreasonsble danand by the condemnee). Hofat Ap-
peal, 400 Pa 128 {1960). The courts, however, have been reluctant i find
that the delay was the fault of the condemnce. In the absence of evidence
of the commercisl rete of interest, the condemnee iz entitled to §% for
-delay compensation. Lekiph Valley Trust Co. v, Pennsyloaria Turnpike
Comminsicn, 401 Pa. 135 (3980). This section sets the fgure in ail enses
at 6%,

Under this section the conderaccs ix entitled ip delsy compensalion s
& matter of right However, ha Is not entitled to such compensation to the

mwmmmwmmmmmummmmm
who hus doce so io obtmin postersion. Swee Section 407. Where the money
iapudmﬂnewnﬂammearchpnmhdinwbyﬁumdumhm
possasnion Trom (he condempes, the condemnes would still be entitied to
delny sompensation fyom the date of taling te the dute the money is paid tor
bia or deposited tn corrt. The sondemnee Is only entitisd to the one &% on
s award, Ee would nol be entitled to the 6% and then Interest on that 6%.
In other words, it in not intended by this section to have interest baing padd
on delay compensation.

The date from which delay compensation is to be eslovlated will be
fixed by the viewers in thelr report
; The fixat sentence of this gection i included to make it clesy that whils
the condemanee iy in posseasion of the condemned property, he does not got
delay eompensation but the eondemnor ix not entitiedto rent or other charges
for use and sczupancy. The resson for this is that while the condenmen i
n possession, the condemnes is not building np damages for dalay and the
sondemnor 1s not accrving Hability for delay dspsages. Conssquently, tw
delay sompensaticn and the rent, in & asense, offset snch othar.

Section 612. Consequential Damages—All condemnors, in-
cluding the Commonwealth of Pennsylvania, shall be Hable for
damages to property abutling the area of an Improvement re-
solting from change of grade of a road or highway, permanent
interference with accesas thereto, nrm;uxytosur!mmped.
whethar or not any property is taken.

Comment ‘

Under existing law the Commonweslth is not Hable for consequentisl
damages unless Hability therefor is expressly provided by statuts, Moyer w.
© Commonwenith, 188 Pa, Snperior Ct. 338 (1957} ; Soldiers and Satlers Mem-
orial Bridge, 308 Pa. 487 (1932). Municipal and other corporations baving
the power of eminent domain are lisble for consequentinl damages. Pansw
sylvania Constitotion, Article XVI, £8. This scetion makes the Congmen-
weslth Yishle for consequentis] damages to the extent set forth.

Seetion 618. Damages for Vacation of Roads.—Wheanever a
publie road, street, or highway is vacated, the affected owners
may recover damages for any injuries sustained thereby, even
thoughnolandmactuaﬂyhken.

Comment:
Unduaxhﬁngcmhw.thcvmmnduhizhwayormhmtn
injury to the abutting land owners within the provisions of the Conatito-
tion requiring compensation for Property takem, injured, or Sestroyed, snd
‘in the sbsence of legixlation allowing damages nonercan ba recoversd,
Howell v. Morrisville Borougk, 212" Pa. §48 (1905). The legislatare has,
hmmmﬂhdfwammafwmdmﬂminmwm&-.
e.g., The Borough Code, 1927, Mmi?h&ltnnmmuw'



etacted sod amended {53 P. 3. §42850); the Aet of 1905, March 21, P L.
46, §L1, na wmended, £ (53 P, 4. §41948, 1345). The purpose of this section is
to have 8 genersl provigion spplica®le to all condwmners relating to .and
allowing demages for the vatation of public roads

It is not intended by this seciion to Lotsden the extant of linbility for
varation of streets or 1o change existing exse iaw relating therets, See Clam-
exting W. Apple v, Cily of Philadelpkia, 163 Pa. Superior Ct 458 (1831).
Bae ains In re Melon Streat, 182 Px. 397 {1897) inwolving & evl-ds-sns

Section €14. Proration of Real Estate Taxes.—At the time
of payment of the damages, the sondemmnor shall pay to the con-

- Under axisting law and practics the condsmmen is chargaabie with taxes
for the whole year even though the property in condemned during that pouy.

Thin is based upon the prineiple thnt the owner of the property ou the fest .

day of the tax year is Hable for the taxes for the whols year. Ses Shew n
Guhu.lzs.&. 205 (1825). It Is intended thet the condemmes be relen-
barsed for the real satate taxes and water and sewer charges pasd on the
part of the property condemned for the time subsequent to the date of som-
desnation or relinguishment of possession and that he shovld be chargeadls
with the real estate taxes and watar and sewer charges only to the date of
Mwhhﬁhmm

E



Memorandum T2-76
EXHIBIT X

Texas

Art. 3265. 6518-28 Rule of damages.

1. The commissioners shall hear evidence as to the value of the
property sought to be condemned and as {o the damages which will be
sustained by the owner, if any, by reason of such condemination and
as to the benefits that will result to the remainder of such property -
belonging to such owner, if any, by reason of the condemnation of the
property, and itz employment for the purpose for which it is to be
condemned, and according to this rule shall assess the actual damages
that will acerue to the owner by soch condemnation.

2 Whenthewholeotatmﬁorpareelofapemn’srdm :
is condemned, the damages to which he shall be entitied shail be the
marketvalueofﬂxepropertyinthemarhtwbenitiﬂouhdatm
time of the hearing.

C 3. Whenon}yapomonofatragtprmeelofnmgrwu-
' tate is condemned, the commissioners shall estimate the injuries sus- -

- tained and the benefits received thereby by the owner; whethar the
remaining portion is increased or diminizhed in value by resson of ]
such condemnation, and the éxtent of such increase or diminution o ;

and shall assess the damages accordingly. _

4, In estimating either the injuries or benefits, as provided in
the preceding article, such injuries or benefits which the owner sus-
tains or receives in common with the community generally and which
are not peculiar to him and connected with his ownership, use and en-
Joyment,oftheparhcularpmeloﬂnnd shnﬂnotbecmﬁeredhy

" the commissioners in making their estimate,

5. Whentlmconunmonershaveamedthed&magu they ‘
shall reduce their decision to writing, stating therein the amount of .
damages due the owner, if any be foand to be due, and shall date and
sign such decision and file it together with all other papers connected
with the case prompitly with the county judge. :




Memorandum T2-T6
EHIBIT XTI

1969 Vermont Draft

Subchapter 3. Compensation
§ 5681. RIGHT TO JUST COMPENSATION
(a) A condemnee whose property is taken under this chapter is entitled
to just compensation for the property taken.
{b) Just compensation shall consist of:

(1) The fair market value of the property, when an entire parcel is
taken.

{2} When less than an entire parcel is taken, the difference between
the fair market value of the property immediately before the taking and
the fair market value of the remaining property immediately after the
taking. In determining the fair market value of the property remaining
after the taking, the following qualifications shall apply:

(A) Benefite to the remmining property shsll be considered, but
only if the sumg inure directly and specifically to that property as
distinguished from the general public benefit; and

(B) Any benefits to the remaining property resulting from case-
ments, cattle passes, access roads or other benefits provided by the con-
demnor in order to lessen or minimize damage to the remaining property
from the taking shall also be taken into account.

{3} Any loss of business profits on the part of the condemnee resulting
from the taking. In determining loss of business profits under this sub-
division, the following limitations and rules shall apply:

(A) The computation of business loss shall be based on loss of net

business profits directly resulting from the taking;

-1-




(B) A reasonable sllowance for any services contributed by the
condemnee to the business shall be deducted in arriving at net profits;

{C) A reasonable allowance for the use of any real estate of the
condemnee used in the business shall be deducted in arriving at net profits;

{D) The recovery of net business profits shall be limited to the
periocd of time reasonably needed to reestabllsh the business at a new
location.

(%) Moving expenses, which are defined for purposes of this chapter

as the actual reasonable cost to the condemnee attributable to the teking
of moving himself, his family, his business, or his farm operation, including
personal property, to the nearest sultable location which is available
within one hundred miles travel distance from the prior location. However,
a condemnee entitled to moving expenses in accordeance with section 30 of
the Federal-Aid Highway Act of 1968, and any state legislation implementing
said act, or under any other federal legislation providing equivalent com-
pensation, shall not be entitled to receive moving expenses under this sub-
division. For purposes of this subdivision, "business” shall mean any lawful
activity conducted primarily for the sale, manufacture, processing or
marketing of goods, products, commodities or services, or which is conducted
by a nonprofit organization; "family" shall mean two or more individuals
living together in the same dwelling who are related to each other by con-
sanguinity, marriage, adoption or legal gusrdianship; "farm operation” shall
mean any activity conducted solely or primarily for the production of agri-
cultural preduects or commodities which contributes meterially to the operator's

support.

-2




Memorandum 72-76
EXHTBIS XIT

| Fedhinghon

5.464.130 Trial—Dartages tn be fsund. A judge of the superior
eourt shail preside ai ihe trial fo determine the coampensation and
damage to be awarded, which trisi shall be held at the court house
ir the county where tne lang, real esiste, premises or other property
sought to be appropriated or acquired is situated: and in the cege
of each such trial by jury the jurors by their verdict shall fix as a
Jump sum: the total amount of damages which shall result to ail per-
sons or parties and (o any county and to 1l tenants, encumbrancers
and others interested therein, by reagon of the appropristion and use
of the lands, reel estate, premises or other'property sought o be ap-
propriated or acquired. Upon the trial, witnesses may be examined
in behalf of either party to the proceedings && in civil actions; and a
witness served with a subpoena in each proceeding shall be pun-
ished for failure to appear at such trial, or for perjury, as upon s trist
‘of & civil action. In case a jury is not demanded as provided for in
section 894 such total amount of damages shall be ascertained and
determined by the court or judge thereof and the proceedings shall
be the same ag in trials of an issue of fact hy the court. [1823 ex. 5.
c 98 §2;1801 ¢ 74 §5; RRS §885.]

Beviser's note: “Section 894" refers Witnesses, examinaﬂon of: Tiﬂe&
.to RRS £ 804 herein codified {as Rules of coart: Plending—rulse 28
amended) s ROW B.04.070, 304080, through 27.

8.04.090 and 2.04.150.



Memorandum T2-76

EXHIBIT XIXI

Wiseonsin

32.09 Eulpsm;amingdat&m!nﬂoaa!juuoomm

In all matters involving the determination of just compensation
in eminent domain proceedings, the following rules shall be followed:

(1) The compensation go determined and the status of the prop-
erty under condemnation for the purpose of determining whether sev-
mmdamguwktshaubeﬂottht&hufwﬂuaﬁmuﬁxedby
2 32.05(7) {c) or JX06(T).

{2) Inﬁetermkﬁngjmtmmpemﬁd‘ithepmpertysoughttobe
eondemned shall be considered on the basis of its most advantageous
isse but only such use as actuplly affects the present market valye.

: (mwmﬂmmwwmmaﬁmm
mukﬂwhﬂbmmdthmmndmcmam:haubem
mmmmmumamm«am
under sub. (ﬁ},hnmmmdaanmbemﬂubeammm
ofdnnmdas&lbedundermb. {6). :
' (4) Where s depreciation in value of property mu!ta from an
: exercise_ofﬂw police power, even though in conjunciion with the tak-
ing by eminent domain, no compenaation shall be paid for such de-
preciation except as expreasly aliowed in aub. (6) and s. 32,19,
"~ {5) Iu the case of a total taking the condemnor.shall pay the fair
market valee ofthepmpertytakmand shafl be Yiable for the items in
8. 32.19if shown to exist.

{6) In the case of a partial talunx the wmpensahon to be paid.
by the condemnor shall be determined by deducting from the fair
market value of the whole property immediately before the date of -
evaluation, the fair market value of the remainder immediately after
the date of evaination, sesuming the ¢ompletion of the public improve-
ment and giving effect, without allowance of offset for gensral bunefits,
and without restriction because of enumeration but without duplica-
tion, to the following items of loss or damage to the DNPW Wheﬂ
shawn to exiat:

{a) Loss of land mc!ndmg improvements and fixtures s.ctudly
taken.

(b) Deprivation or restriction of existing right of access t hish-
way from sbutting land, provided that nothing herein shall operate to.
vestrict the power of the state or sny of its subdivisfond or any mu-

" picipality to deprive or restrict such ancéss without comnensatmn under
any duly authorized exerciseof the police power.

{¢) Loss of air rights.

(d) Loss of »legal nonconforming use,

(e) Damages resulting from setunl severance of land including
damages resqlting from severance of improvements or fixtares and
proximity damage to improvements remaining on condemnee’s land.
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{f} Danmges to property abuiting o a kighway right ef way due
to change of grade where accompaniedby n takingofland. . -

{g) Cost of fencing vepeonably necessary to separate liwd taken
from remsinder of condemmes's land, lese the smweut allowed for
fancing taken under par. {(8), but no such damage shail he allowed
whera the public Laprovemosl mchodes fem:im, of right of way with-
out cost to abatiing iands,

(7Y In addition o the asosant of comnpensation pald pursuant to
sub. (61, the owner chall be paid for the items provided for in 5. 32.19,
if shown t2 exist, and in the meuner described in 5. 52.20.

(B8} A commizsion in condomration or & court may in their re-
spective giseretion require that both zondemuior and owner submit to
the comamizsion ov coprt of A pirzcified tine in advance of the commis-
sion hearing or court {risl, & otatement covering the respective con-
tentions of the partias on the following poinds

{a} Highest znd best uge of the property.
{b) Applicable zoning.

{¢} Designation of slaimed comp&rable iands, aale of which will
be vsed in appraisal opinion evidence,

{d) Severance demage, if any.
{¢) Maps and pictures to be used.

(f} Costs of reproduction less depreciation and rate of deprecia—
tion used.

{g) Statements of camtaﬁzatmn of income where used as a fac-
tor in valuation, with supporting data.

(L) Separate opinion az to fair market value, including before
and after value where applicable by not to exceed 3 appraisers.

(i} A recitation of all damages claimed by owner.
(i} Qualifications and experience of witnesses offered as experts.

(2) A condemnation commission or a court may make regula-
tions for the exchange of the statements referred to in sub. (8) by the
parties, but only where both owner and-condemsor furnish same, and
- for the holding of prehearing or pretrial conference between pariies
for the purpose of simplifying the issues at the commission hearing or
court trial

3210 Additiomal items peyable
{11 Doctoration of puTDEm.

. (1) The logisiature deciaves thzr !t la lo me public Interest that persons
displaced by any pubile profeet be falriy compemsated by paymest for the
property acquived and asther Josmes hereimafter deberibed and suftered as the
vesalt of progrues Jdesigned E‘nrthepeneﬂtatthewbl:euawhek and the
legislature further finds snd déclaves thei, notwithstendivg ch, 275, lawa
of 1935, or any other provision of law, payment of tuch relocation sesistanon
amn] emsistance 1n the acquieitien of replacement housiag gre proper costs of
the construction of publie improvesndmts, Ef * ¢ ¢ the public fmprovement
s fanded in whele or in part by a morlipsThie troet, the relocation paymects
&04, assistance coastitute 1. purpwse for widch the fund of t:he trust 13 ACCOunt-
able,

. @ Deflnltlons, In this section aod i 82.251:0 32.2‘2‘:

(&) “Person” meaus:

1. Any lndlﬂaunl, partnership, mrmntion or m!atmn which owns &
businesa concern; or

-
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2. Any owner, pait pener, rma.at ot sharecrchper upemting n ‘tarm; or
3 An individusl who Is the head of » faxily; or )
-3 An ndividusl not & member of o family.

127 o) “Displeecd person” @eans ANy person who meoves Iiop real prog-
erty or who moves R persomal property froum teal property, on or afier
FJaly 1, 1070, as a resodt of the pequisition * * * of sach sesl property.
iy whale or in part * % % . 9¢ guuseguent to the lssuance of & jurisdictional
offer muder thig dopiet, Tor puble yrepowts of, 18 the reswlt of the acgul-

sition for pablic nur;mz'-x ot othey real proverty on whi& Bl persen con-
docta & business or fnrm aperetion,

(2 (1) “Bosinew” meens any fawiun activity, exmmg 2 fmﬁ mnt!on.
sonducted primarily: -

¥. Feor the purcpnase, sple, lease of veniai of personsl and veal pmm.
for the menufaciure, nroeessing, o warketicg of vrodects, eomampodities, or any
other personai preperty

o ¥or the srle of servieos o the public;

% Ey s nonprofit organizetion; or

4. Bolely for the purpoee of sab, {8h for asclating i the purchaes, ssle, re-
sale, menufsetyre, proecering, or mevksting of produecty, commbdiikes, personat
property, or servicea by (he srectlom and maiatessics of an mubtdoor sdver
tising digplay or displays, whether or not soch dlapiay or displays are located
on the premisce on Which aay of the above setivitigs wre condueted.

{e) “Farm operation” means auy Activity conducted solely or ptimrilr for
the production of ooe or morg agricilturil prodocty or commedities for sle
and bome use, and customarily peoducing sach products or commodities
sufficiont quantity to be eapable of contributing materially to the wemtor'l
support.

{6} "Comparabic dwelllag™ mesns one which, when compared with the
dwelllng belng taken, i eubstaamtilly equal concerning &l major charncteris-
tics end fupctionally equivalent with regpect to: the nEmber ¢f rooms, kres
of Hving space, type of tonstruction, ape, state of repair, type of nelghber-
hood and scotsalbiltty to public seevices and pluces of emiployment. “Cofnpar-
able dwelling” shall meet all of the standard bnlldiay requirements and other
code requirements of the local governmestal body end shafl aine be
safe and sanitary es defined by the dapirtivent of Toce! affairs and develop-
ment and the department of industcy, Inbor amd human relattons, jointiy.

(3) Pslodatlan payments. Ang condemnor whish proceeds with the pegoiel-
tion of real gnd persongl property for purposes of any profect for which the
power of eondemnation under this chapter way be exercised, shall muake faly
and reasonzble relocation payments to dHuplzeed porsong, -inisiness concerns
and farm operstions nnder thie section, The Tollowiag Stamsa skall be compen-
mable in eminent domain m:madim whnm shotrn to exist. Payments ehail
be made na follows:

{a} Moving expexrer; actugl

13) {8} The condemuas: shall coreDensktc B djq;med persnn for hiy actusd
end reasomable expemset in movkng himeeif, ks family, his busineaq or hie
farm operation, including perscmal pieoperty # * ®* . actyal direct lobece
of tangible perspus; properiy as s result of moving or discontinuing a busi-
neaB or farm operstion, but not to exteed ap grasuvit oqual to the reasonahie
expensed that would have been vequired to relocate wueh property: and sctual

- reasonsble espenacs in senrching for a replatement bostness or farm.

(b} Woving expenser; oplionel fiaed payments. -
{by I. Any dispisced pereon who mover from 3 dwelling and who elects
to aovept the peymeents autborizad by this puragraph In iten of the paymenta
anthorized by par. {4} mayr receive & moving cxpense allowance, deterrdaed
* aceording to a schedule ecatahiished by the condemnor not to exdesd * * ¢
$30C and dislocaticn allowance of * * 3 §200.

2. “Businesses ard furm aperations”

2 {intro.!’ Any dleglaced persod wie moves or discontinues hls bualness
or farm operation and whe clects to secept Dayment auvtharized vnder this
paragraph In lieu of rhe payment suthorised wmder par. {a}, may receive a
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fized payment fo ap amoint sguel to the aversge anauel net earndogs of
the business or farm aperatien, * * 7 syeopt that sgch payment shall mot
be less thao 22,500 nor move fann smem In the cesr of o hoxinegs, B0 pay-

ment BhEIl be maGe nger [Hla Subseciion wrdesw (he condemmn: * ¢ %
I8 sktinfied that the husizeas:

& Is not shie to Do relocsted without n substential loss of X azism:g
paironsge : sod

B, Faonot part of ¢ eomescrciet enterpriae having st Jendt oac other Eﬁmb
lighment, not belng acquired hy the condemnor which e engaged iz the wame
or gimilar busipess. For the urpaid of this subsecticn, the term “aversge
anmusl pet saroings” wean: onshslf of aky net caraings of the busdness or
ferm u_mzsmion wefore oeyment o fedeenl, state sad locai inpome tAxes,
during the I rsxabin reara lprmedinkely precediop ihe mmxalie year in which
guch hulnesk or farw: operatlon moves frofe ihe 2esl properly acyuoired for
sach preject v duriny soch iy pw‘i-:é &5 the condemnor determines o
be TOTG equlianie 107 emrRNIENag el CWFES.  CAverage annuel wet
earnippr” lpcludes any omupenastien pmid by b husisess or DArim operation
b5 the owaner, bls spouse o biz deperdents dnving yuch Z.year peridd To
be eliglhde for the peyuent sau'horfzed by this subsoctien, the buslness or
farm opera:ion fusll make s atate amd fedeshl lzeone tay poturns mvaiiable
ail s fineacis] stalements aed pecauniing vesunds avsilable for audit to
determine the payment suthorised by thin gubuction

{3} (&) Optional paywient for burimessas, . Any displiced persen who mwves
his busimess, and eclects to acoent fhe payment suthorised In pay, {4}, XAY,
if otherwise guslitied pader par. (b} 2, elect i receive the payment suthorized
ander par. (b} 2, minvs whatever pavraest he receleed undor par, (&), (f he
discontingog hic business within 2 posre of the date of reeslpt of payment
under par, {a), provided thet he bes sulfersd a subatantial loas of exlating
petronage. In oo evest shell the tocal opmblonod paymont be less than $2,500
nor more than §T4.000. :

(4) Raplasamont hossicg.

{&} Geoner-nocwpants. In additien to amounts nt.hlrwile atthorized by this

chapter, thé condemunr shall meke o payment, dot 0 eyceed $315,008, to the
owper of resl propicty woqoined for . project which property is fmproved
by n dwelling sctoally owned aid oocopded by the owner foar not lom than
180 daye prior to the Inltiation of negotistions for the mequisition of the prop-
erty. For the purposes of this parggrapd, = oonprofit corporation organized
wsder cb, 181 may, it otherwies slgible, he oomeldered. a displaved owner,
Boch payment fncindes cuky the foflowing:
"1 The mmiunt, if any, which when sdfed to the acquinition payment,
equale the ressonable cost of & comparable replacement dwellng which 2
docent, -safe wid sanktacy es determined by the department of loes! affairs’
end development end the department of industry, Iabor and humen relatious
Jointly, reasonntdy nceeseibie to public servives and places of amployment
and nvallable on ihe private mazket,

2. All expeoses incureed by the owner to finance the purchase of anothor
property sechetantially mlmfiss to the property tekan provided that: aj at
the time of the taking the land condermnned was wubjeer (o & boua fide mort-
ERge O was heid under a vemde's {ntervat-ia a bons fide Isnd contract; and
by ameh mortgage or land contrset hud been exeenied in good falth not loes than
186 daya pricr fo the ioltiatlon of the stiempi to purchase such property.
_ Bueh expenses shall include ressnable inctdental feer, commisvions, discounts,
surveying copts And {ite evidence coais nevcwsary {0 reffronce. the balence of
the debt et the lme of tmking #f actusliy ineurred, and Increased Interest
cont ahave that provided in. ibhe former fimapeitg. The compuiation of the
knereamed interest cowts ghil: bé based wpap aad Hmited to:

k. & principsl awmonnt of tndebtednoss 50t to exceed she unpuid debc at
the dntp of taking.

b, A term not 1o exceed the remeining thite of the originel mortgage or land
oonfraet at the date of toking.

2. An intgrest rate not (0 exvesd the prom!l!mz tate charged hy morigage
iending inscltutions dolng boxiness in the vicinity.

I
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4. The prezent seatth of the fatuse pavments of indrensed Intereat cmtzputed .
at the provailing Intepost rafe pald on eavipge depaeite by comanerclal handh
delng huaipesa in the vieigity.

3. Payment uafdor this sectlon vball e made only to o dhpleced owoer
whe purekasss and oceuplen a Cevent, safe ek sanitury replacement dwelling
not Ikier than ope geay alfuwy ibe dete o whick he moves frow the dweling
segulred for the projert, or the date on wilch he rectlves payment from the
oondemnor, whicherer s J&ter.

(b7 Temuntt und seriain atherz. In adéition to amotnta atherwise guthorized
by thiz chapter, the condemnce sbell make 3 Purment to any indlvidus)
or fmmpily displased fromn sy dwelling mot eligibie w reeslve & payment
neder par. (g} which decilipg way actually snd lawhally cecupled by auch
individnel or famits for nof Yoms than 87 days prier te the inltietlon of the
gEgosppt 1o narchas soch properdy.  For porgostes of ihis paregraph, £ non-
prof®it esrporation srgentzed under ob. 331 maz, iF otherwise eligible, e con-
shigred o Alsplaoed tenant  Soed peyment shali be vither:

1. The gamount whish & peosmesey to engble wuch person o fsome or reat
for a perfod not to axcecd 4 years a dooent, safe and sanitary dwelling meet-
ing standards cslaliletied by the demartment of jocal affeive snd develop-
ment aud the depactmest of Imdustry, lebor and buman reletions, Jolntly,
st adequere to scopmmodate st indlvidual or femtily in sarex not genersly
Iess desizadle 10 regard to public witlitles, public nad sommerctal facilities and
maces of employment, but not to exeesd $4,060; or’

2, Tihe amount neccasary to enable such person to meke a downpkyment,
inchuding incidental expermses described In par.' () 2, on the purchase of &
decent, safe and sanitary dwelling meeting standards established by the
department of local affalvs and develonment and the department of indostry,
Isbor end human relations, jolmtly, and sdeguate fo secommodsate such In-
dividual or famiiy in areas not pencrally leas desirable 1n regurd to public
vitlitles, public and comrercisl facilities and places of employment, but oot
to exceed $4,000, but i the arsount exceeds $2.000, the permon muwt equally
match the exnvos over $2,000 s making the cownpasment.

¢} Expensen incidental to tromafer of property. 1In addition to amounts
otherwise authorized by this chapter, the condemnor ahall reimbuorse the owner
of regl proporty tequired for ¢ project for all rexsciable And becessary ex-
penses heurred for:

1. Recondiog fees, transfer taxes and similer expensee Incideatal to con-
wWYing euch proporty.

2. Penalty costs for prepayment of any mortgage entered inte in good
fuith encumbering sach real property !f the mortgage s recorded or has been
filed for recording ae provided by law prior to the date apecified in par. (a) 2.

3. The pro reta portion of real property taxes psid which are sllocable
to a period subsequent to the date of vesting of title jn the condemnor or
the effeetive date of possessfon of such resl property by the condemnor,
whichever 1n cattter.

4. The cost of reslignlog personal property on the seme site in partiol
takings or where reslignment Is reguired by reason of olimination or reatric-
tlon of extating uscd rights of socess. . Lo

5. Expenses incurved for plans snd spectficatlons speeifically deaigned for
the property talien ang which ere of no vaine elsewhere becauae of the
Pk g, :

f1, Heasomahto ael rontal losses where a) the Jossss are directly attribntable
16 the publie iuprovoment project aud b) suck Josscs are shown fo vxesed the
nariunl rettal or vacaney cxperience for stmiar properties in the ares.

7. Cost of fenelus reascnably seccasary purduent to o S2Z0MG) (k) shall,
when incurred, be pryahie in the manner described 1o 8. 5B 20,

{d) No payiuenis roeeived under this scetion sbail be consigered as Income
for the parposes of el 73 wor cbell such payments be considered an Inesme
oF resaurces o mny peclpient of public asslatance and such payment shall not
be deduciid from the amocubt of ald to which the eeclplent would otherwlae
be entithd under any welfare law.

{5) Eminent dematn, Nothiog fn 8s. F219 or 8225 to 3227 ehall be con-
strized as creating 1o suy condemuatich procecdlngs brought undet the power
of eminent domaln, any element of damuges,
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3220 Procedure for collection of itemized items of compensation -

Clalmg for damages Heg!sed in = B2.17 shall be €Hed viith the * *
highwsy commisgion or other pubdlic hody, hoard, sommission or ntitity, which
T 18 cRrTying on ihe project throngh which econdewnee’s or clalmant's claima

nrfse. " AN aueh olalme most bo filed after ihe dumages upon which. they are
haged have Iully materialived bt Ln no svent later than 2 yesrs after the con-
demaor tskes physical pomesston of the entire properly acquired. 1f soch claim
ia not'alowed within 90 days after the fillag thereol, the cleimant ahall bave a
dighit of setion agsinet the condennor, or in cxse no copdemnation is Involved
apaingt the Lighwity commission or ymblie body. board, commissicn gr utlty,
whith & earrying oa the profect throngh which the elrim srizcs.  Sueh actlon
ehall be cotmicared T3 A oot of record in the eouaty whereln the damages
oorrred. o causes of actlon involving any stete comminsion, bhourd or other
#geny, txcluding cognties, the suva recovered by the cinfmant shall be paid out
of auy funds appropriated {0 such condemnity agopcy. Any iondgpoent shadl
e appeaiable by efther party el any amoont recovered by ibe body agaimat
which the clalm was fited, ariving fzom costs, counterciaims, punitive damages
or stherwise mey be osed an an offset o any amaount owed by it to the clalm-
ant, or may de collected In the same manner and fors: ae any other judgneent.
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EMINENT DOMAIN~-COMPENSATION FOR 1OST RENTS—Lu-
ber V. Milwaukee County, 47 Wis. 2d 271, 177 N.W.2d 38¢ (1870).

When private property is taken by thegwemmemfur public use,
compersition is required by both the federal and state consfitu-
tions.! Distinctions have been drawn, however, as to the type of
compensation recoverable by the preperty owner. . The usuzl meas-
ure of compensation to be awarded the owner is the price which
would have been sgreed upon at a voluniary sale batween an owner
wﬂhng to sell and a purchaser willing to buy; in other words, the
test is the “fair market value” of the land.? However, consequential
losses that resuit from a taking for public use have not been held,

" abgent statutory authority, to be compensable under the fifth

amendment provision of the United States Constitution.? The
“just compensation” clause of the Wisconsit'Constitution similarly
has not been construed as requiring payment for all injuries im-
posed upon persons or property by acts of government.t But in
Wisconsin, statutory enactments have provided for additional com-
pensation for condemnees where certain “consequential" losses have
been suffered.®

In Luber, the Wisconsin SupremeCourtwasfacedwiththepmb—
lem of to what extent lost rents, suffered consequential to a con-
demnation proceeding, were compensable. The Milwaukee County
Expressway Commission condemned a building which had been
leased for business purposes by the Lubers. Two-thirds of the build-
ing was occupled up until the actual taking by the Comntission.
One-third of the building had been leased to a liquor wholesaler
gince 1944, When this firm’s lease expired in 1964, it failed to re-
new after learning that acquisition of the property by the Commis-
sion was imminent.? Plaintiffe proved that the reason the whole-
saler did not renew its lease was because it bad to have a long-term
lease of property to retain its liquor licenses with the United States
Government, the State of Wisconsin, and the City of Milwaukee.
After the premises were vacated on July 1, 1964, the Lubers found it
impossible to rent the property because of the expected taking, and
the property remained vacant until i was actually acquired by the
Expressway Commission on February 28, 18687. Had there been no
condemnation, it was undisputed that the wholesaler would have
renewed its lease for a three to five :year period at a monthly rent of
$350. Since the Lubers would have received rentals totaling $11,200
(32 x $350) if there had been no condemnation, they declined the
Commmsion’s offer of $2,100 as rental Yoss,

L Us.Comanmvw:u.c:mrmLua *
2. See Roberts v. New York, 205 U.S. 284 (1935).
3 5o Moy N B, T R Y.  comm
v. 8t :
ns 162, 170 Nw.ad m 751 (1909), d - 44 Wis. 34
o R LR RA—
. or snt at 3, Mil )
177 N.W.2d 380 (rm}. v Milwaukee v, 47 Wis. 3d 201
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The Lubers commenced suit for the $11,200 rental loss.” The de-

fendants, Milwaukee County and the Milwaukee County Express-

way Commission, moved for summary judgment on the ground that
they were not liable for lost rentals during the pending eminent do-
main proceeding, except that which had already heen tendered pur-
suant to section 32.19(4).* The Lubers filed a counter sffadavit to

* defendant’s motipn for summary judgment and asked . that sum-

mary judgment be entered in their favor in. the amount of $11,200,
on the basis that the statutory limitation on their right to recover
logt rents only in the year preceeding taking was not consistent
with constitutional requirements of “just compensation'” The
trial court found thai while the statute was not unconstitutionsl, it
had been improperly applied io the plaintiffs. It awarded plaintiffs
$4,200 for lost rents in the year preceeding taking as well as interest
fitzrﬁwpenudduring thependemycftheemment domain proceed-

£

Reversing on appeal, the Wisconsin Supreme Court héld that the
plﬂnﬁffsintexwtmrantai!ocseswuﬁm&antenoughhmm
recovery under the “just compensation” clause of article I, section
19, of the Wisconsin Constitution. Sectiodf 32.19(4) was thetefm
declared unconstitutional insofar as it Hmited such compensation.®
The court awarded the plaintiffs $11,200 but denied interest becauwe
thermtalinnmﬂmdwunotﬂqddaﬁedatﬁeﬁmoftbe‘hk
mg‘”ll

L <=?

_IDncmm

In finding that lost rentals constituted » 'tnking”unduthe'ﬂin—
consin Constitution, the court departed from precedent and signifi-
cantly altered the rule in Wisconsin as to what types of “consequen-
ﬂﬂ“dammmcompmmﬁeanmhdmmmmtdmm
action,

Simehydefuﬁﬁonnﬂdamagurunlﬁng#omatakingutm:d
for the public use are “consequential,” for analytical purposes dam-
ages have been broken down into three groups. The first group has
been classified as “consequential” losses (despite the difficulty with
the word) and cover those damages which are suffered where no
property is taken but thie land has nonethsless been reduced in
value because of 2 public taking in an adjacent area’? “Severance”
damages describs the second group of losses and include those
infuries suffered whmonlypanofthefuei:tnkm“ Thethhﬂ

1. Suit was commenced pursusnt to Wis. STAT. § 3z 20 ( mm
B. w:s.s'mr § 32.18{4) (1987) read in part:

ﬁxﬂminaitumshaﬂbecompembhinmtdmﬂn
proceedings whers shoirn to exist:

(4)N=r Rmm Loss. Net rental losses remaiting from

the ofthepropert provided that:
) sue lou hnmih:l to amount that exceads "nvenme annual
ympmdhmmdhﬂv%mg%m hk& f:;'dt 3 mm 105.;
was caused by the proposed public andacguisi
9. Wis. Conar. axt. T, § 13: “Thepropertyofmpm:hsnbetaken
torpublkmewithoutmnmpmﬁonthemfor
38;0 ;.ruo!;nrv Milwaukep Cournty, ﬂWm. 2d2‘?1 283, 1M Nwmm
{1 .
il. Id. at 284, 177 N.W.2d at 387,
12. £ Nicuora, Exarmw? Domam, § 141113, at 4'!'3-81 (3rd ed. 1082),
19. 1d. § 1432, st 50 :
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mula was used o ailow recovery for darnages resulting frotn the in-
Wmcdpmdhyﬁghwaymmmdm

A second approach taken by the judiciary in awarding compen-
sation for nonphysical losses as a result of an eminent domain pro-
ceeding ix to interpret the scope of the constitutional provisfon
include such demages. In Luber, the court noted that such an ap-
prmhwutakenbythel‘loﬁduwcm“ In. Jackson-
ville Expressway Authority v. Henry G. DuPree Co.* the Ficrids
court specifically gramted moving expensss which wers necessi-
tated by a partial taking of coramercial property. Thongh recog- -

5!

_nizing ' tmhammtmnmwthegrmwﬂm-

thority, the court felt that the “theory and t"a!ﬂnm
" tional guarantee requhadthatupracﬂcﬂd;wt to make
‘the owner whols and that fair market wwda $ool to

anistthecourtindﬂ«minmgw t is foll or}wltcompemﬁou."

It should be noted that the two approaches described in Luber
have been used only when courts dealt with a situation in which
severance damages were incurred; that is, a situation wheve there
was oply & partial taking of the land. The Luber court adopted the
m@apmh—msﬁmmmmwm
case involved a sifuation where the sntire fee was takan, and &un-
fore any damages incurred fell within the class of incidental dam
ages. - Such damage, abeent statutory enactment, has
been held noncompensable under a eonstitntlonn.’t provldnn such as
Wisconsin's 3+

Demalofthesetypesaf!ouuhnunullypmewiedmtwo
grounds. 'The first i3 that although these interests
volve property interests, they are not property rights

5
fh
(343

%’5
.
3%
i
s
ie
iHi
it
I

8

4
§F
8¢
i
13
it

g
i
it

)
:
{]
:
:
i
;
:
g
E

was not what the government had gained, but what the

:
f

. &7 Wis. 2d st 275, 177 K.W.2d at 384,
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The second gxoumi used to deny incidentsl losses is that such
demages are too speculative.”” This basis, though not raised in the
Luber case, hiaz been attacked as illogicai. Not only are such dam-
ages capable of being ascertained in tort and comtraect, but courts
have also bean able to succesafully measure them in condemmnation
actionz in Canadre and Great Britaln ¥ As a practical matter, it
would veern that the speculutive argument is not a sound one.

It is apparent thet the Luber court’s aliowance of incidental darn-
age, although relying cn an approach developed to deal with sever-
ance type losses, was based on solid policy considerations. Since it
represents a departure from precedent, the decision will have s sig-
nifteant impact on the way Wisconsin ccurts mli view incidental
losses in the fature.

B Murelmpumm M’wingﬂspeuu Gmdmm
. Lost Profits -

Narrowly construed, the Luber case stands for the that
a property owner is entitled to compensation for rents in-
curred during the pendency of a condetanation, proceeding. But be-
. cause of the way the court approached the problem and the conchi-
sions that it reached, the decision will most Hkely have profound
influence on whether other incidental losses sustained as a result of
w are mweempmbh under the Wisconsin Consti-

L uovmmm

Gmxﬂy,apropertymu::ﬂn&enﬁedtommpmuﬂmhr
* personal property not atteched estate a3 a permanmt
fixture, and the owner must pay for removal expenses® The
printipal reason the courts give for such a rule is that the govern.
mmmmmuuﬁmmm" The Wisconsin

¥ er this stance on the
Supmem ccurt” dictum, spproved

me.bubwchsh.sheadonwi&thebuicpencyh&hdh-
nial of such damage. It was stated that the proper standard for the
measurement of damages is “what the owner has Jost, not what the
condemnor has grined. . . ."** This roasoning entirely undercuts
thetradiﬂmalnﬂnnnleglvenfornotaﬂawmgmry!ormom
eurpenul. Sewndlytbeeuurtuprmedlpprovalofﬂwm&e-

v

3‘! Crop«ah,upranm&ntm
mnmu.uﬂ'
alqulr., mmnmm ;wamm-&.

Im)o N
Crguch, supra note 24, at 817.
1. 208 Wis. 408, 43 N.W. 761 ¢ 3
47 "Wis, 24 at 279, 177 N.W.2d at 384,
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clgion®® which allowed recovery for moving costs® In fact, the
Florida case wes, to a grest degree, the persussive fnrce that led to

the Luber declsion. Tinally, the Luber court noted that the Wis-
consin Legislature has recenily amended section 32193 {o include

Therekemmtaemcbﬁemuhamntimﬁawm_
led the court to hold the statuie’® in Luber to be an unconwtite.
tional Hmitation on the recovery of 1ost rents, would require a sim!-
lar interpretation of unéonstitationality where damages :ﬂnrmm!ng
eupenmaremiuduibylutuh

2. cood wrLL

Anothetlneidentnllmwiﬁchnhﬂ&mmnmﬂmuarmﬂt
of condemnation is whai has been characterized as “good will”
The relocation of a business aa a result of condemnation

portion of these losses are recovered under the market value for-
mule since property is evaluated to its “best availabe use.”™™ This
does not, however, compensate the owner for all the good will that
he has lost. Onetederaleotn'tdappeahhuducrimmktypeof
hxjutyinmefollowingmmer

‘customers, the tan, b!esmaybeupmd ,
ture as they have The owner's ;
mingthem.andhluprivﬂegeoteontm to deal with
customers attracted by the established are prop
erty of value, This latter privilege iz known as good will,

This definition measures good will in terma of an excess of value
over and above the market value of the tangible property.® Gen-
arally, this type of good will losz has been heid noncompensable for
the same reason that courts have depied recovery in the case of
moving expenges; that is, the damage does not in any way benefit
ths government*' An additional argument used to support the
noncompensability of these injuries is that such loss is too specula~
tive to be accurately remedied.'* The first argument, as ha al-

Sg) Jacksonville Exp. Auth. v. Henry &, mcn.,mas:: 24 28% (Fla.
1 N .
34 47 Wis. 24 at 282, 177 N.W.2d at 386

35. Ch. 408, § 3, [1mlwm Msl-'ﬂ.npenhwadmrumm
Stay. § 32.10.

38. Wis. Swar. § 32.1044) (1087). *

- 3. Scclmm,vmamnmmm i'ls,at.'ﬂi(ad
od. 1953).

38, S«Comant.wpmmteu.uu

30. Haberie Crystal Springs Brewing Co. v. Clarke, 30 F.2d 218, 221-22
(deir 1928), rev’d on other grounds, 280 1.5, 384 (1820).

Saem&&mmaaemmnmﬁm of Value, Good Will, and

Mmlmumimhﬂtnomdu,ﬂcmhm an;,m(ma}

4. ot
.42 mta«u«;mmgnm




m} 85 : WECONSB!_ Law Review [Vos. 1971:888

ready been noted, {s squarely faced and rejected in the Luber deci-
gion. ¥ The second argument, that these injuries are too speetistive,
has been severely attacked by students of the problem. Canada

can courts have had little trouble in ascartaining such damages
the areas of contract and tort.** If the standard of recovery is

1. CowtLusioN

_ only Jost rents but also moving exi loss of good will, and
pro!;iuﬂwuldbemmpemahlemthehbq'nm. The court
is no longer willing to force individuals to absorb. incidental losses
where land is taken for the public use.

2T Wi B et T8, 117 N.W.2 at 304, , -

4 4 Nicaows, Bunemrr Doacaw, § 1531, at 454 (3rd ed. 1962),

g: ?:Wmm&“,nn . : )

- #% & Ncwota, Earneer Doszans, § 191131, at 448 {3rd od. 1962).
" M.meuatu. _ A ‘
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EXHIBIT XV

SUMMARY OF RELOCATION PAYMENTS UNDER CALIFORNIA

RELOCATION ASSISTANCE STATUTE

{References to sections in Exhibit I)

FPemilies and Individuals

Payment for moving and related expenses, The displaced person may

elect to receive either:
(1) Payment for actual reasonable moving expenses [§ 7262(a){1)]; cor
(2} A fixed moving expense allowance not to exceed $300 and, in eddi-
tion, a dislocation allowance of $200 [§ 7262(b)].

Payment to essist in obtaining a replacement housing unit. This may be

either the payment described in (1) or (2) below:
(1) A payment to displaced homeowners, not to exceed $15,000, and cover=
ing the following:

(a) The difference, if any, between the acquisition payments made
by the condemnor and the remscnable cost of & comparable suitable ree
placement housing unit [§ 7263(b}(1)];

N (b) An amount to ccmpensate the displaced homeowner for the present
worth of any loss of favorable financing [§ 7263(v){(2}]; and |

(c) An amount to campenssete the displaced hemecwner for reasonable
closing costs incident to the purchase of a replacement housing unit, but
not including prepaid expenses [§ 7263{b)}(3)].

(2) A payment to displaced tenants and certain others, which may not
exceed $4,000, which mey be either:

(a) A payment to assist the displaced person in the rental of a
replacement housing unit for a period not to exceed four years [§ 7264(b)];

or



{b) A payment to assist the displaced perscn in making a down~
payment toward the purchase of a suiteble canmparable housing unit ex-
cept that, if such amount exceeds $2,000, such displaced person must
equally match any amount in excess of $2,000 in making the downpayment
[§ 7264(v), (c)].

Business Concerns

Displaced business concerns may be eligible for either;

(1) Payments to cover the following:

(a) Actual reasonsble moving expenses [§ 7262(a)(1)];

(b) Actual direct losses of tangible personal property as & result
of moving cor discontinuing a business or farm operation, but not to ex-
ceed an smount equal to the reasonable expenses that would have. been re-
quired to relocate such property [§ 7262(a){2)}]; and

{¢) Actusl reascnable expenses in searching for a replacement busi-
ness or farm [§ 7262(a){3) 1.

| OR

(2) A fixed payment equal to the business concern's average annual net

earnings, but not less than $2,500 nor more than $10,000, if it is deter-
mined that the business cannot be relocated without a substantial loss of
patronage and is not a part of a commercial enterprise having at least one
other establishment not being acquired which is engaged in the same or simi-

lar business [§ 7262(c)].

Property Owners Adjacent to Airports

A public entity shall make a payment (not to exceed $15,000) to prop-
erty owners whose land is immediately contiguous to land acquired for air-

port purposes. The peyment is authorized only where the decline in fair

.



market value of the affected property is reasonebly relaied to objective

physical change in the use of acquired property [§ 7265].

Relocation Advisory Assistance

Substantial edvisory assistance is made available to individuals and

businesses. See Section T7261.
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I. The Scope of the Study

Ineidental 1oa;ea in eminent domain usually encom-
pass the following major items: moving expenses, loss of
goodwill, expenses and lost profits resulting from the
iuterruption gausad-:hi condenuee as the result et condes~
ration, and lost Mimu'ptﬁﬁél that will xesult to the
condesmee 1o the future, (Among the “minor* incidental
costs condemmees often bLear are the costs of purchasing
and ipstalling new fixturss in the nu location and coste
incident to changes in business lut:l.un-q. uhphom
service, advertising and signs).,

It should be undlmmd_thlt {ncidental losses as
described in this study concern only those Alouu suffered
by a condemves when there is ipnitially an ackoowledged
taking of a property interest, This -ltudy does not directly
consider otbar types of damages which are germsve to inei-

~  dental loessss but which odcoq;un‘ much bdbroader snd even
more controvarsial as well as more difficult guestions,.
Specifically, the question of the police power v. tha power
of eminent domain, the quastions as to indennification for
lou to ml.rket value rasuli:ins fron impairment of ascess, di-
minut:iou of velue due to. noise, smoke, fumas, etc. and other
emsaqmnt:ial damage guffered by individuals, which the

courts often label damnum abghgu_g 1njuﬂg,' -are perplexing

1.



queetions tha: need separate and special attentibn. It 4%
recognized that these larger problems dovetaii with the
p:oblém of incidsntal.iosaaa. But, belileving that the two
can be separated at this time, it is hoped that the broader:
problems of consaquentiel damages as distinguished from-
incidental lossez con be tackled at some sﬂbSEdﬁ;ﬂt'tiﬂI-

A pribr atudy has'exﬁenaively revieved the legal -
status and argunents lavolved with movieg costs. This study
will attempt to review pxinhipaLly the questions of logs of
goodwill, intezruption expeuses and ;gssaa, and loss of pro-~-
fits. Many of the legal theories that are propoundsd to
suppqr; the rejaction of compenaatioﬁ for moving cuita'a:!
equally  applicabla in denylng compensation for good will,
intexrxuption léseae, and 1oet,prbfita. In faect, courts
gensrally group theess items together and usually label them
"aovcompensable busizese losses”.

A, f4a Analysis of the Arguments Denying Cowpensation.

The courts begin from the premise that in eminent

dozain, the mcrket value system provides fur two separate
daterminationa: A toking must be found; existence of a
taking is geuged by the gainm inuring to the condemcor, Once
the fact of =z taltlzg has been astablishedJ the measure of
coupénsatioa is detzrmined eccordiog tc prevalling market
price,l As ¢ vooult of this promlse ineidental lcases do
not anount to e "tckiog". (The condemror has not lditerally

2.



Ltaken oﬁar any of these intangible losses), Tha‘aacond
major argument used to nlpse the door on ccrpensation for
‘these losses ls that tﬁey ars speculafiva.z Before exam=
'1n£n§ the individual losses ipvolved in this matter, it is
well to examine, at least broadly, the merit of these two
arguments. | ‘ |
The first argument that stands as a barrier against
remuneration to the coodempee for these incidental losses
is, as stated, that there has been technically mo “taking"
of any “property interest", 1In Cslifornia, as in almost all
other jurisdictions, courts reason tﬁat governmental author-
ities need only pey for that which they "take" and that
taking involves a "tangible intqruat“.a Since the govern-
meot, when condeuning'pr;perty, ﬁaldom.takas over anything
but the realty, it need oonly pay for what it has gaiped
rather than for what the condemnee has lost, Indeed, the -
Supreme Court, in & case wherein the condemnee's canning
business was destroyed due to the inability tc re-sstablish
elsewhere, succinctly sumed up this srgument:%
"There {2 no finding as a fact that the Govern~
ment took over the business or that what it did was
- intended as a takibg. If the business was destroyed,
- the destruction was an unintended incident of the
 Nockef Aot as the Lotencion co take 19 Lackiogi
This prbposition was reinforced in Urited States ex rel TVA v,
Puwelsou, where the Court held ‘that ”the sovareign must

pay ‘only for what it takes, not for opportunities which the

3.



ownexr mey lose.” In Califorvia the leading. csse .concurring

on these views is Oakland v. Pacific Coast Jumber and Mill
€ SR LAN0 Ve KRGS SLE LORSE e BNC S

Co. This argument has‘ been Further buttressed and given
constitutionel foundation by the assertion that the right -to
just compensation is & property vight and not perscnal; 'in
effect the distineticn results in the scope of hﬂng'hing
restricted to the property involved, The classic statement
of this {0 rem--in personam dichotomy was advanced by the
Supreme ‘Court in Monongshela Nav. Go. v..United States:’

A "And this just compensgatiion, it will be noticed,
13 for the g:oge:g and not the owmer, Ew:;r:othcr
clause in t 1fth Amendment ig:personal, 'Ho
person shall be held to answer for a capital, .or
‘otherwise infawous crima,’ etec, Instead of contine
uing that form of gtatement, and gaying that:mo
.parson shall be deprived.of his property without

ust compensation, the'pervsonal element is laft
out, and the 'fust compensation’ is to-be a full
equivalent of the property: taken,” :

That the Monogshela positioo continues toibe “the com-
-wanding one in the courts cannot be denied. It has on occasion,

evén before its actual:proncuncemeat, been denounced and
soms courts even today either ignore:it or try to distinguish
‘1t.8 While some recent decisions, as will be.shown 1atet,'-
have gone beyond such a restrictive definition of Yproparty"
and limlted conceﬁl: of "teking", these narrowly ﬁfma
terms xemain a sigpificnnt'obstania to the payment:to-con=
demnees of the losses involved heréin,

The second major ergument for denying recovery is
that these losses are spaculativa. Rvpeaéédly,_ particulariy

4.



in recent years, the courcs have asserted that compensation
for losses which the market staodard ezcludes will result in
unfouﬁdad and exaggnr&teq awarda.g Basing their ieasoplog
"on the belief that thesa losses ave too difficult, remote
and uncertaln to measﬁre accurately, they hold that amy effort
to allow compensaticn for them weuld undernine the.éntira
objectivity that is claimed to exist in the market value
formaila. ‘ o ' .
It may be argued that such losses are not as specu~-
lative as the courts have asserted, Hbgethelsss, there can be
no doubt that economists and accountang; differ widely with the
measurenment of good w111,10 In compensating & condemmee for
logses due to the interruption in his business or for last
profits in the future would raise difffculties of evaluation
as well as insure the condemuee for expected earnings: As the
courts have ctated io the past: v
""The busivess might chance to be exceedingly
profitable, at the time of taking, o that an in-
te tion of it from an ipterference with the full

usa of the real estate might cause & loss far
greater than thﬁ {Easanab;e rental price of the

pmrtye 4 o ®

"That the plaintiff had made profits in his
business in the past was no indication that he
~would continue to make them in the future. , ," 12
+  Still io all there is no denying that in other fislds
of the law, e. g., contracts tort, and taxation, courts have
resoclved almost identical problems which have arisen in

private suits, Cases exist iv comtract law where the plain-

5.



tiff has been awarded lost profits sven though the business
in which he was engaged had actually yet to begin;ls and -

often either lessees orﬂlessors are awarded damages based |
upon estimated proﬂta;14 future profits, it is clear, ave
often the basis of 'a recovery. In tort law the same is

15

equally true.”” And ip the field of taxation there are numer-

able cases wherein the courts have ascertained the valus of
good will.lﬁ '

‘Furtharmore, even in the field of condemnation
English and Capadian courts have awarﬁéd for lost profits,
losses due to interruption of the business, and for good
will and there hardly has been any aéntton in these ieportad
cases or other authorities of any undue difficulty inmvolved

17 Even in this country, at the turm

in these determipations.
of the century, various Eastern states awarded condemneas
conpahsatiom for these incidental losses in special types -
of takings. (see Moving Cost Study) Moreover, a number of
states in this country sllow for these incidental losses in
cases involving partial takings.ls ' .
Thus confronted by the dual obstacles of a restriected
definition of “"property'" and the asseriion that such losses
are t"»apm:v.z.lmt:l.*nre“,. condemnees have generally been denied
| cumpénsation forgincidental losses.lg I so acting, the
courts have igpored their oun dictates that the property
owster should be idemnified in condemnation go that after the
taking he should be no worse off than befo:e.zo While there

6,



| are strong argumente to adhéere to the posltion that a 11&;::1
definition of “taking” and “property" should be utilized in
exinent -domaiia and that allwamé for such losses will result
in "-mllcn verdicts",?l this position perhaps overlooks

the concapt of just compeosation. As the Engilsh court
stated ip thlsa matter:zz |

: "What @ payer has to pay by wey of compenasa~

tion 1e . . . & sum g0 s8 to put, so far as money

gan do i, the owner in thoe same gosit:ion as if

his lend had not been teken from im; and this

¢ o o 18 exactly the sama measure ss the measuve

of damages eppliad to the case Hu - =abh liable to pey

compensation for breach of contrect, or, for that

metter (vhere thers is no question of punitive

damages) in tort." |

B. Good Will

Of the ipcidental losses resulting from condemnatiom,
good will 4{s perheps the most frequently recurring and ope:
of the most wenatlovo. Qzz form of good will, that which
fnhaexes in the reel escate itself, 1s normally compenssble
since it is included as part of the market value formuls --
property ig evalusted sccording to ite "highest and best usa”.
A gecond category of good will, onme enjoyed by most small
busivessmen, 1s wmove personal. It inheres in the business
aside from the physical property and grows from the person-
ality and the ability of the proprietor, the reputation of
the business znd the customers' habit of dsaling with a firm
due to its tradlitlion enc familiaxity.za For this type of

good will, oftes greatly damaged wher the owner must move

7.



from the neighborhood to some other locale, often a consid-
erable distance away as the result of modern tekings, American
courts seldom grant !(md even more rnreiy admit gtu;tma)
compensgation, . .

In rejecting claims.fe: loss of good will, the courts
generally resort to one of the two standard axguments: That
no "property" wae taken or that the loss is speculative. At
times, they also coptend that the good will losses are ds
mioimis, But diemisaing such ‘a lose as ope court hae, by
stating "a good plumber should be able to continus his busi-
ness in almost any location ami dc. as well as he fori-rly
did 1o a neighborhood where in meny homes there was a lack
of adequate plumbing facil.itiec,"zt’ expresses busivess nﬁvnc(
especially since courts denying good will conponut:lqu have
recognized that the businesses were irreparably dut:roych
by condemunetion., |

At times courts have awarded for good will by
stretching tha strictures of the market value formula by

conuidéﬁns goed will a factor to 'be included within that

 formula, For exampla, in Housing m:horttz Vo Lusti.g,zs

1952 Connecticut case, the court there was confronud with
the fact thet the proparty was valued et $6,500.00. Oo the
property was _an eatablished poultry slau@féri.ng busivness
vhich was vaived ot 310,000, The court there asserted that
the “highest econcmi.c use'' made this parti.cular property more
valuable sand swarded the condemoee $16,500.00, Whils this

8.




csee hws been attacked by other courts and mthodma,w k3 |
fs illustrative of the ways in which good will and akin
losses are at times compensated for though technically such
factors should pot rightfully be included within the market
value formuls. ' ’

The tendsncy to expand the borders of market value
hes been highlighted by the ﬁnitmd; States Supremes Court in
Kinball Laundry Co. v. Upited States.>’ In that case tha
taktngiaythe condmarwas'atempo:uyme and the property
was to be returved to the condemer—hsm within a aptciﬁcd
time prior to the time when the hme 8 term would have
umdea This taking effectively damaged the hm"!
business trade routes, an elmng'. of good will. The coust
sought to distisguish such situations from a taking of the
 entire fee where good will is held poncompensable; the
srgument in the foxmer, uniike the latter, event is that -
‘the condemnee remaive saddled with the property l:einpn:tr’iiy
assumed by the swermnt; Accorxdingly, his future bus!.nﬁss-
conduct is rendered uncertain, and he dcserﬁea special con-
sideration, or as Justice Frankfurter stated "it is a dif-
ference 1n degree wide enough to reguire a d:l.ffamce in
nault" 28 |

It is ﬂifficwlt;. however, to recéneile the Court's
holding in Eimball with the different result in a permapent
taking situatfion., As Jugtice Douglas stated in d:l;smt::”'

9.



"There would be & complete destruction of the
trade routes 1f the taking of the plant were per-~:
menect and a depreciation of them (I assume) Eﬁi&n

vhot EoREEaer® o bt 1o 8 myetery.. Fven the:
academic dissertetios on valuation which the opinion
imports loto. the Fifth Amendment from sccoumting
iiterature conceals the answer.
Whatever the yeasoning of Kimball, hcweyqr; that
case indlcatas tha Supfame Court's willingness (and that of
other courts as wsll) to discard the motion that "taking
in condemmation wust be equatéd,tc “taking over", and rejscts
the concept that such items as good will are mot “property
tights" within the scope of just compensation, The courts
therefore are, apparently, relying wainly upon the propesiticn
that incidentsl losses, including good will, are too speeul-
ative to be the basia of cnmpénsntion. As indicated before
such losges ave admittedly difficult to aecertain and often
iovolve considarable gue#s work and épeeulation. Bnnethalsss;
the same problemz have been deait with by courts in other
fields of law and the resulte theze have not been mat by
this speculative argument. |
Indeed, so cffectiv: has the speculative argument
been intertwined with compensetlon for good will and other
incidental losses, that courts axe prope to deny compavsa-
tion for these losses and lsbel them speculative when, in
the fact #ituatidﬁs iovolved, the value of good will is
scarcely speculative, For example, in & 1959 Alsbema case,

City of Dothan v. uiik3513° the court denied the lessee-
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condemee mnﬁmarat:llcn for amountshe paid for the good will
factor te the prior lessee. This amount was clear, certain,
definite and certainlyt not speculatiﬁe, The ccn‘;rf:, however,
izbelled good will as being speculative and held that this

evidence was inadmissible as to the question of compensation..

The courts in other cases involving other incidental losses

that could hardly be labelled speculative have acted in a

‘similerly summary manner v

A recent case by the Georgla Supreme Couxt. 2 d:l.i-
carded both the strictures of the market value formula and
the legexrdemain of "expanding" the market value formala;
1t forthrightly allowad, despite the opposing argumsnt
Yapeculative', for loss of a good will item although it ad-
" mittingly was not an element of market value. Ignoring the
legal barrier created by case law, the courr found the
warket value standard inapplicable wherever it f_a:!.le& to
indemnify the condempee for all his losses, including io-
cidan;ala. The assertion is summarized in the approved
charge to the jury: | _

: "1 further charge y;m,. gentlemsn, that the
Constitutional provision as to just and adequate
compensstion does not necessarily restrict ¢
lessee’s recovery to market value, The lessee fs
entitled to just and adequate compensation for his

Ernparcy; hat ig, the value of the property to

im, not its value to the Housing o :R The:
measure of damages for property tekeo by the right
of eminent domagn, being compensatory in its nature,
is the loss sustaiped by the owper, taking into con~
sidevation 2ll relevant factors , . ."

11



The recent temdency, &8 can be seen bofh-here'and in subse~
quent pages, 1is to compensste the condaﬁnee for thase f:ntbra,
facﬁors over and agbove the narket véiue formula, -

C. Losses dua From Business.tnteggggtioua.

Germana to and at times 1gdist1nguiahab1e frow
lost profits resulting from condemnation are the huainess
losses that are 1ucurred by the condemmee as a result of the
interruption to the buginess brausht about by the takinsa33
All the arguments advanced agaiost granting awards for inci-
dentals, as outlined above in thia study and in the mnving
cost study, are utilized by the caurts in danyins caupennaticn
for these damasna,aa even though such denials msy seriously,
and often permspently, injure the economic positien of the
enterprise concerned, | ,

Busineas intexruptions, which are seldom avoldgble,
are often of cansidernhie duration; some buginesses, both |
large and small, cac rarely re-establish as going concerns
within a matter of days, or even weeks. And the effact-of
interruptions, especially in ret#il trade whare annual pro-
fitas are largely dapendent on volume, may be sufficient to
exadicate the earnings of an entire ynaia True, a condenﬁua
may know of the inpending’taking months in advance and pre-
vent the interruption and ite concomitent loss, but such
action would force thg condemnee to bear withnuc.coupensatinn
the expense of two sites for the pexiod prior to the time

12,
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of aviction. Moveover, these logses due ﬁa ieterruption :!ms-
business enterprises sre sowewhat move prevslent in modern
i'takimgs-sinea~ﬂcéayfs puklic improvements oftewm cover large
contiguous sreas thua:nmking it mhre difficuit and more time-
cunsuming,fur'zﬁe-céndemnee'to find‘eqﬁivaient prentses to
those being taken. | |

Vbile the courts have been fairly ubanimous in re-
‘Jecting claims for compensation for these costs due to Inter-
ruption, a 1959 Michigen case, seems tv have ceused & mgjox
Breach in the otherwise solid wall against remumeration im
these instances, In Highkway Department v, Dake Cbrpazatiamysﬁ
- a unanimous Michigan Supreme Court clearly awerded the cop-
desmee $53,000 in expenses which he incurred in pfﬂaartng_for
and in facilitating the operation of a new substitute plant

80 as not to loge any production during the changecver from
the condemned property to the new site. The condempee in
that. case hired the Certified Public Accountant firﬁ of Ernst
and Exmst to do a cost study of tﬁe actual expenses incurred
in that over-sll operation and the deteil and certfficatfow
of the method adopted by the condeunee, as incorporated in
the accounting firm's repoft, was boﬁvincing enough to the
court so ag to influence it in permitting compensation for
those expenses.. ﬁppamently, the methodical planning was such
a3 to overccme the barrier of “speculgrive losses.'" Indeed,

13



the court, after allowing for these loﬁsea_, stated: |

the proot BHeL not be specuiative and mUBE poseese

a rezsonable degree of certainty. The Dake Corpor-

S a het thet ressonable degeee of certainty.

The Dske case, aside from its importauce in §l-lowing
for business interxuption losses, is also significant ina_ofix
as it distinguishes those losses from lost profits due to cou-
demnation, | _ L

The Dgke case reviewad I{ichi,gan law in regard to
intamspi:ion losses and lost ptofits_. Initisily, it is well
to note that Michigan lew both in regard to incidentsl losses
und compensation for fixtures is fairl:y onique among Americen
: jur;sﬁctiuna‘% Two 19th century Hich:l.gan cases, are _mns
the very few throughout the United States that allow condemmees
compensation for business interruption 135“3037 In fact, so
broad were these holdings thet a fair reading of them would
allow for incidental losses including good will and lost pro-

fits. later 20th century Michigan cases, however, appeared

to veer away from the concept that compensation in eminent
domain should be messuxred by the same rules that cover cea—
pensation in the fields of contracts and iorts;’s The coudemnor
in the Dgke case cited thesé move recent cases in the course
of arguing that the Michigan courts had reputiasted the t:or:
cmce.ﬁt of cmution in emloeot domain-and the earlier
cases. In allowing for business ioterruption losses as dis-_

14,



tinguishe& from Jost profits, the Bakqlcaﬁrt_refarred-tq thg-
more recent Michigan cases cited by the condemnor and the

- gourt stated:

"An exawination of the four sbove cases cited
bg the appellant discloses that the Court held that
the property ocwner could pnot recover loss of profits
becsuse of damages caused by busipess Interruption
but did mot repudizte Meoeats or Weiden in regards to
. nees incurrec by business iatermmption, To elim-
iné%e any doubts of Ehis ccurt'atgﬁs;* , we hold
that the evidence introducad in this cohdemnation
Eroceedin% showing expeuses cccasloned by businesse
Anterruption wae properly introduced for comsideraticn

as to value and wéight by the coumissioner msking
the award." {(emphasis added) o

-This diafinctian between expehsas incurred as a

rvesult of business interruption, on the one hand, and?lost‘

- profits due to business interrupticn, on the other hand, is |
a very fine one and obvicusly wiii be quite difficult to as~
- cartain in most ipstances. The case, therefore, truly seems
to hold that if interruption expenses are certein and definoite,
they may be recovered; but that lost profits, whethex or not
certain or definite, are -poacompensable., The crux of this
holding,ié apparently based upon the belief that lost prafits
are geldom non-speculative; although a 1952 Michigan case .
presented & situation wberein such lost profits were fairly
certain, nonetheless, this same Mighigan court rejected auéh
evidence , 3 - ‘

It is further 1nterastigg to note that the Qggé;ﬁuse,
while not specific on this point, apparently awarded these
business interruption losses over and above the market value .
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of the property talen, As-indicated elseﬁhere,.if such -Lo-
cidaﬁ:als,are to be awarded the condemuce, thay rightfully
- gshould not be'incnrpurat;d within the market value formula.
D. Busivess Lost Profits Resultiog Frem

o

Cartainly the most difficu-lt. to d‘etérmine snd one
of the most recurring irncidental losses is the loss profits
involved in the condemnee’s business or his ih&bj.l:lt:y to re~
locate. .As might be expected, the courts buttress their de-
nial of compensation for these losses by uain's'all the tradi-
tfua&l arguments. ‘
A comdemmee often suffers permanevt business damage
as the result of the taking of his property. To begle with,
he may be forced to bear increased expensee for compareable
property. In urban renewal programs, for exsmple, cendemna~ .
tion of large areas of lawd may cause & diminution of awall-
able sites resulting in higher costs for the remaining prop~
ersx.w Sioce the market value of the condemned property is
established as of the time of the taking, this increase may
not be reflected in the award. Moveover, there wight also
be added the testimony of one appraiser who a-t:atess:m'
. U0ften a homeowner or the owner of.a busizess
site in a nelghborhood whers the property is moder~
ately priced i3 compelled tc sell for a sum of money
which will be inadequate to pay for similar property
in a different section of the town, thus necessita-
ting a substaptially larger ocutlay of funds. It magy
cages he may not be in a position to raise the exceas

amount required. This happens frequently where free-
vays require the taking of numerous proparties.”
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A condemnee, moreover, may pot be able to relocate
at .111'1;.‘&'2 This is more likely to arise in exicpsive takings
- in a concentratad area. '”Particular businesses that are es-
tabliished tc catex to the nature of the condesned peighbor-
hood may £ind that thelr services are not in dewmand because
of the differvent complexion of the changed area, or are vot
needed or permittad irm other surrounding aveas. ‘Oftar such
buasinesses ag sutomobile vepalr fimms, paint shops and chemi-
cal companies fimd it virl:ualiy imoasible to procure & suit-
able location not t:oo far removed from t:heir present loca=-
ticn due to local zowoing Lwcvrai."'3 | q

The vast amount of cases lavolving lost profits,
hmfer, involve gituations whersin the condemnee is likely
to make less profit on the new propeft'y than he did op the
condeamed site, (It might be added, of course, that often
condennees wake more profit on the new sites than they did
on the condemmed property,) Due to a fear of "opeming up
the flood gates' ceurts are aimost upanimous in denylng for
lost profits in these situatiansg“ On the few cccasions when
they have afforded the condempee compensation for tﬁese losses
by "expanding' the merket value formula, the lost profit -
figure was faitly cértain and ucert’ainable.#s waevar, be~
cause the courts are so sensitive that any bxception to the
denial of lost profits would bring about & wholesale rald
uwpon the comdemmor's treasury, they have denied compensation
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forrloat profits even though there was undisputed prﬁof-tha:
past profits and “orders on hand" would, with ressonable
‘certalnty, guarantee simiiar profits in the future.,

In the wake of this ovefwhelm&ng weight of authority
effectively denying édndemnee for 1eat_prqf1ta andioﬁher
 businees losses, the Staﬁe (47 3 ?ermnnt,,cagnizant bf the ine
equitigs-involved in that sitvation, in 1957 enacted remedial
legisiatiorr, The 1959 Vermont statute reads as folloua:46

— "{1,, Damages reaultin from the taking or use

va ue. fn:uggz gggzigigggngﬁi:hi:eagg ;2::%:2;
tha. tcghzzgigtg:gmgget?:aggzizeszntggz,:ziu:ngf
gﬁ:izzzgigtggég:ugeft? or right rein and the

Even a quick reading of this language 1s enough to.
show both that legislature sought to allow for busineas losses.
and, secondly, that the statute iz ugdoubtedly tioo broad in-
sofar as apparently on the surface it permits the condempee -
to receive the value of his business whether or not there is
a-business loss. This prdviﬁion was tested ip a late 1959
cage before the Supreme Court of Vermont. In Record v,.
Vermoot State Highway Boardé7 the defendants' land, used as
a house trailer park, was candemned, The court hald that
since the condemneas had been fortunate in devalaping a like
husiness in another place, that fact could be considerand as
lessening or mitigating their business damages; it, there-

fore, held that the capitalized value of the business. on the
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property being taken, under the instaat fact.situation,hwaa{
not the proper messure of compensaticn. The nourt cited the

- 1957 Vermont statute (suﬁra) and stated ip that vegard:

"Prior fo this enactment our law measured
damage by the market valus rule. This value was
the differemce between the value of the entire
tract befere the taking and its value thereafter.
[cases cited] 1In the Helson case [110 Vt. 44, 52,
1L A, 2d 689, 6321 the Court recognizec that there
are many injuries resulting £from highway consiruce-
tion for which land owners camnot be compensated.
Mindful of these imequities the lezislature quite
clearly recognized that in some instances a busi-
ness enterprise might be invaded and the yield of
the business lessened or destroyed as the rasult
of the taking of the land upon which the business
is situated, Thus it imposed: the statut fugction
on. the trial court to look beyond the valus of
e improved real estate actuslly seized by the
state and search out to what extent, if apy, the
~ busipess interests of the land owners weme=§am;geda
It i3 only to the extent that a business is taken:
by the sppropriation of the land op which it is
situated that the legislature meanc the compensa-
tion to be paid. A business may be intxinsicably [sic]
related and connected with the iand where it is
located gso that an ropriation of the land means
an apprepriation of the business. More often,
howaver, this is oot the case and an: appropriation
of the iand hes but & limited effect on the business.
And this effect 1s not necessarily adverse. UWhere
an appropriation necessltates a relocation in whole
or f{n part of the business the question is what has,
or would the business suffer by being transplanted,
The trial court was required to look at all of the
circumstances, A factual problem was presented, --
rather than a legal one.! '

The.above'ianguage indicate; that while the court
found there was & complete mitigstion of business damages in
this case, in future cases verﬁnn; will aliow for business
losses, specifically including lost profits, whenever the
condemnee is unable‘td lessen or mitigate-é business damage

19,



s

- S ety ate s
b e A

“due to the taking. To say the least, this is a radical de«

parture from modern case law and even goes bewend both the

* limited exceptions presently being carved out in varisus

jurisgdictions regarding moving costs and the broad lLanguage
uged by some courts 3¢ ar to enable condemtees to be reimbursed
for loases of gond will and for imterruption expeﬁées¢ In
fact, the Vermont stutute and the language lo the Record case
is virtually the same as the statutes agnd case law lnvolved
with the special Water Supply Statutes that existed in a
few states at the turn of the cen&uxy.aq(See discussion in
Moviog Cost Study,) |

 The difffculty with the Vermont statute is clear.
Aside from the unmecessary and harmfully broad and ambiguous
language adopted, the statutte id exceedingly difficult to ad-~
minister in the cases wherein the condemnatiop proceedisg
commsnces before the condemnor takes possession end the con~
demnee has moved to a vew slite, But even assuming these obe
stacles can be overcome by édequate statutory pruvisiunﬁ;_tht
question still rtﬁains, from g8 policy foint of view, to what
extent should s condemnor be held liable for business losees?

In conclugion, therefore, it might be stated that
while courts will, en rare occasians, allow for lost profits
by unéuly éxpandiﬁg'the market. value formrla, they are ex-~
ceedtﬁgly-wa:y of punching a hole in the dike of dﬁﬂi&l'fOt'
fear of the ultimate or at least unknown consequences. FProb-
ably the Record case is a major modernfexception-ta this rule.
20.



e : T L e . o T AL
A B TRt R U o

As ﬁas showm in. the Moving Costs Study, there has

' been a recent trend by both the legislatures and courts per-
mitting condamneeg Lo Yesovey Eor‘at loast some Oof Fheir moving
expenditures. The “liberalizatlen' of compensation has been
reflected, as well, in vegards to other aspects of incidanpal
losses gsuffered by many condemnees ae the rasult of govern~
mental takings.48 A few cases have awarded the copndemnee for
good will, business interruption demsges, and other busivess
losses, generally by broadening the warket value formula.
This rrend is nowhere near &s marked ag the trend witnessed
in moving cost situations. Indeed, the overwhelming waigbt
‘of suthority still is sgainset the condemnee being compensated
for such business damage. Ever more pronounced is the con-
tinued denial by the courts and legislatures to consider the
question of compensability for busloess lost profit:s,49 Thé
Vermont statute and the related case in that state are cer~
taioly exceptions to the rule.

But while the denial of business losses, in gedbersl,
and 103; profits, injparticulux, is sgill part of the basic
pattern'of campeushtinn in Amsrican jurisdietions, it i3
equally clear thet the grounds for this denial are aoméwbat
more rationsl snd sore limited thao formeriy; Bo longer do
the courts stress that these losses do not comstitute property
OX property intctaats; No longer do the courts stress that

21.



a "taking" must be equivalent to "taking over' in order that
compensatior be allowed, No lunger do courts igmore these

“losses or diamliss thsm,aé being de minimis, <'learly, today

the crux of non-compensadility for ivcidental losses is that

they are or may prcve to be speculative and that, consequently,

payoent for these losses‘may fmpair future public impruvements

and may straddle the taxpayer %ith too much of a burden,

II. Recommendations Regarding Compensabilit
For Incidentel Losses,

Any proposed recommendation made must be advanced

uifh the full recogrition that the conflict on this subject
involves pethaps the most basic tenet in zll eminent domain
law: Whet is "just compensation? We have seep in this study
as in the Movimg Cost, Evidence and Apportiocomant studies
the brooding omnipresence of this wost difficult and unre-
solved question, The courts have taker the bull by the horns
and have rup in both directiong -~ they assert that the owue¥
must be made whole, he must be indemnified and he must be put
in the position, pecuniarily, sfter the taking as he was
before. At the same time {excepting the inetances as pointed
cut throughout theae‘studies) the courts have almost unani-
mously adopted the-gguggg criterion of compensaticn. Having
accepted this position. they have,‘in effect, equated just
compensation with ﬁarket_value. ”

As the Evidence Study indicated, the problem of
what is just compensation hae not been squﬁfely met by most
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courts; the "internal"” approsch to value (with which the
Bvidence Study deslt) avoids the quesiion by =aquating just
- compensation wich market;vaiua? rather than with indemni-
fication, This Seudy on Incidental Loases (inciuding the
study of moving coats) caonct evade this cuestion, " The “ex-
terval'! approech te value which includes factors over and
sbove those things ccasidex‘ed'within marivet value, necessi-
tates a resolutine of the couflict asg to whethér just compen-
sation really means indemnification. | |

We suggest that just compensation does and should
oean nothing less than indemnif;catioﬁ. There is no rstional
gropnd for differentiating between thé rights of anAindtvidnal
as against other individuals, on the oe hand, and as asainst
& public body, on the other hand. In litigation between in-
dividuals the evolution of the law clesrly has been brought
to a stage wherein it cen be sald that if a persen in any way
harms another, without lawful cause, the injured person re-
celves indemmification for his 1033.50 When a duty between
private parties is broken, the law imposes a standard of ine
demnification because that is held to be in the expectation
of the parties, Compensation for legal imjury ip private ac-
- thone means indemunification, Today, it is advancéd, the same
expecﬁatibﬁ exists on the part of individuals whenever a
public body causes injury. There remains no acceptable
reason why the rights of the individual against the State or
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ite agencies should be relégated to an inferior position -~
particulariy in light of the import of the T'ifth Amendment
. #nd the varicus state constitutions,

It 18, therefore, advanced that incidental losses
wvhenever provable to & rzaszonsbie cerxtainty should be com-
pensatad for in condemnation acticns. We canmot diffetentiabe
betwesn thoas incidental 1ﬁssés digcussged in this Study and
moving costs but we fipnd it necessary to go one step further
and suggest that because of the long history of the denial
of all incidental losses; because of the admitted diffi-
culties that the courts and others wili have in admivnister~ *
ing any proposed statute that encompaésea compensatidn for
alllincidentél losses; and, lastly, because of the many
questions as yet unanswered (due to the lack of adequate
experience with such gtatutes) a moratorium or delay would
be in order before effectuating such a change.

Asguming that a moving cost statute is adopted,
the courts, admiuistrators and attorneys will have an oppor-
rupity to gain experience with reimbursement of at least
one type of inclidental loes. This should provide all con~
cexrned with some guidance in providing compensation for other
incidental losses, To some extent it will give a better clue
a8 tc‘what'the costs involved in broadeniug the scope of
compensation will actually amount to. It will give public
bodies time to test verious methods of administering these
costs witich are over and above the market:valﬁe criterion,
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This conzidered delay will enable all those concerned to
weigh the effects that the zllowance of moviog costs will

. have on courts, juries,“apprsisera and uthers..s1 Lastly, it
will help to clavify, at least to some extent, the question
of whether incidectal losses are speculative and whether
payuent for these losses will lesad to 'swollen” vérdicts,

Just cowpensation calls for nothing less than indem-

nificacion. Practicalities, however, warrant a delsy in

enforcing a full measure of compersation,

B
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FOCTHATES

1 Orpgel oo valuation £3; see, ggneraliy, Evidence
Stu

See, camnnnz,;a?.va1e L.J. 61 (1957).

1 Jrgel §2; Cowmissionexrs of Hhmnchitto fdver v.
Withers, 29 Miss. 21, 32 (1855); cf. Oakland v.
Pacific Coast lumber & Mill Co., 171 Cal. 392, 398,

153 Pax, 705, 707 (1915).

- "The decision as to whether cnnpensdtion should

-:be made generally bas been reached, however, upon
5.purely lsgalistic grounds with a physical conception

| _of the -eminent domain process in mind,"” Cormack,

L ®
®

}"Legnl Concepts iv Cases of Eminent Domain," 41 Yale
‘LiJ. 221, 257-58 (1931).
@
319 v.S, 266, 262 (1943).
171 Cal. 392, 398, 158 Pac, 705, 707 (1515).
267 U.S. 341, 35 (1$25), See also State uy. Comm.

Mitchell v. United States. 267 U, §. 341, 345 (1925)..

."v. Burk, 200 Ore. 211, 264-45, 265, P, 2d 783, 799,

(8)

2954) .

A number of judicial protests were raised against the

‘practice of using such reasooing to deny compensation

for nom~physical logses, See Patterson v, anton; 40
Mass. (23 Pick) 425 (1839). Compare Pumpelly v. Green
Bay Co., 80 U,S, 166 (1871); Eaton v, B.C. & M,R.R..
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5L N,H. 504, 311 (1872, Thompson v. indrescoggin
River Improvement Co,, 534 N.H. 545, 551 {1874) vhere
courts ohiected <o the rastricted meaning of "etaking'.

See alsc Sedgwick, Statutoery and Congtitutional Law

524 (1857). See, generally, Cormack, gggﬁgwﬁcte 3.
Nichols states thac the Zaton case, supra, came
Htoo late to stand on its own merits as an interpre~
tation of the conscivutior ™ Z Nichois 288, But gee,
e, g, Jacksonvilie Express Auth‘y v, Henry G. Dupree
Co., 108 5, 24 289, 291 (Fla. 1958) ané Housiong Auth'y
v. Savapnah Iron & Wire Works, inc;, 91 Ga. App. 881,
87 5.E. 2d 671 (1955). |
(9) See United States v. Geﬁeral Motors Corp., 323 U.S,
| 373, 385 (1945) (Douglas J., coucurring in part:
"promises swollen verdicts“)n See also United States
v. 3,544 Acres of Land, 147 F. 24 596, 598 (3d Cir,
1945); Eagle Lake Improvement Co. v. United States,
141 F, 2d 562, 564 f5th Cir. 1944); Housing aAuth'v
v, Green, 200 La, 462, &74. 8 So. 24 285, 299 (1942}
Sawyer v. Commonwealth, 182 Mass. 245, 247, 65 N,E. 52, 53
(1902); 1In re Slum Clearance, 332 Mich. 485, 494,
(52 W.W. 2d 195, 20¢ {i$52);" Babmer illing Co. v.
New York, 240 N.¥. 533, 540, 148 K., <50, 470 (1925).
(10) See, generally, MNote, "Good Wili"_ 52 Colum. L. Rev,
565 (1953). See aipo Foreman, ‘‘Conflictivg Theories
of Goud Will", 22 Colum. L. Rev. 6238 (1922} .
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(12)
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Bailey v. Boston & PL.R.R., 182 Mass. 537, 539, 66
N.E. 203, 204 (1503).

Sauer v. Mayor, 44 App. Div, 305, 304, 60 W.Y. Supp.
648, 650 (lsc Dept. 1889).

Stavdard Mach, Co. v, Duncan Shaw Corp., 268;F. 2d
1 {lst Oix. 1953).

Perkipsv. Langdon, 237 #.C. 159, 74 S.E, 2d 634 (19553:;
Pace Gérp. v, Jacksor, 284 8.9 24 340 (Tex. 1955);
Wood v. Pender-Doxey Grocery ?o.% 131 Va, 706, 2928
S5.E, 635 (1928}, Cee Uebster v, Beau, 77 Wash. 444,
450, 137 Pac. 1013, 1015 (1914) where the court saia:

"[Wlhere ap established business has been interrupted

(15)

or destroved by breach of cootract, or by tort, &
tesulting loss of profits may become the basis of &
recovery, there being a past experience sufficient
to render the extent of such leoss reasonably certain,-
and falrly susceptible of proof." See, generally,
5 Corbin, Contracts 3§1020, 1023, 1029 (1850,

Roseland v. Phister Mfg, Co., 125 F, 2d 417, 420

(7th Cixr. 1942) {(expected profits aliowed in restraini
of Trade suelt); Johnson w. Raiixaad, 140 N.C. 574,
578-79, 53 S.E. 362, 304 (1906) (prospective profits

allowed where factory tortiously burned). See also

1, 2 Harper & Jumes., Torts £56.1i3, 25.3 (Iv56); WNims,

"Damages and Accounting Procaduvre ip Unfaiy Compétition
Cases, 31 Cormell L. G. 431 (1946); Wright, "Tort

AN




(16)

a

tﬁgﬂééﬁsibiii:y for Nestruction of Good V111, 14

Corpell L.Q. 98 (1929): Note, The Keguirvement of
Certaipmry in the Jooof ol Losc Profits, 54 Harv. L. Rev,
317, 318 (1350), WMote 7 Stan. L. Rev. 97. 211 ‘1954).

See Adamz Express Co. v. Chio, L6& U.5, 185, 221

(1897} {grod will rhing of value aud taxable as such),

‘Raytheon PFyoducedsr Covp, v. Come'yr, & Fo 2¢ 110

(Ist_Cirn},_gertﬁ demied, 23 U.S5. 779 (1944} ; Richard

S. Wyler, 14 T.C. 1251 {}950); Armstwoog, “Tsx Valua-

" tien éﬁfﬁgud Will" 19517, So. Cailif, Tax. Trer. 453;

¥

)

Schwartz, “Good Will in Tax Law," 8 Tex. L. Rev. 96

(1952); Kote, 1 Stan. L. Rev, 64 (1948).

None of the reported cases and nope of the authoriries

th_Enhlané;and Capada have broached the existence of

anf particular problem in ascertaloing these losses,

The consult-ats have ccmoupicated with various author-
ities inm England, particularly the Ministry of Housiuyg
a#d Lqéél Goverpasnt and the Hinlstyv of Irenspouriarion.
both mimiSﬁzieE areg respongible faor the dbulk of con-

demnation in England  Iu veplying tu cur ietters, they

i

have siated that the payment of incidental losse
(Moving Cest and oihzr discurbance -o0s:ts) bas not im-
peired to anylnoticeabﬁe extent publié imprevement.

Hor have they made wention of esny di £ficulty chet may
pusBibly arilse regarding the ability of che courts o

23,




determipne exactly the amcuhts payablé for these losses.
.The Moving Cost Stqdy cited the various cases, statutes
and authorities ipn inzland and Capada on this subject.
The British Hoﬁsing ‘et of.195? grants the Ministry the
discretionary éowe? for compensating éondﬁmneéﬁ for
these incidental losses. The following is the pertinent
text of that Act: |

"Part I1 - Section 32
"Peyments to persons displaced,

"32, A local authoritg mdy pay to persons dis~-
placed from a house to which a demolition order made
under this Part of this Act, or a closing order,
aﬂglies, or which has been purchased by them under
this Part of this Act, such reasonable allowance as
they think £it towards his expevnses in removing.

and to any person carrying on any trade or business
in any such house they may pay also such reasonable
allowance as they think f£it towards ihe loss which,
in their opinion, he will sustaias by reasot of the
disturbance of his trade or busiivess consequent un
his haviog to quit the house, and in estimating that
loss they shall have regard to the period for which
the premises occupied by him might reasonably have
been expected to be available for the purpose cof his
trade or busipness and the availebilicy of other
premiges suitable for that nurpese.'

“Part II1 - Section 63 -
Power ot local authority to make aliowances to
persons digplaced.

. 63, - (1) A iocal authority mcy pay to any
person displaced irom a house or other building - -

(a) to which a clearance order appliés, or
(b} which has been purchased by them under

the provisions of this Part of this Act relating to
¢ learance areas, ox s

{c) which has been purchased by them under
the provisions 2f this Part of this Act relating to
redevelopment areas as being unfit for human habi-

300




tation, and not capable at reasonable exprense of
being rendered sc fit, ‘

such reasongble allbwance as they thiok fit towards his
expenses in rewoving, and to auy person cavrylng co

ary trade or busipess in any such house or other build-
ing, they may pay also such reasonable allowatce as
they think fit towavds the loss which, in their opivion,
he will sustain by reason of the disturbance of his
trade or busipess corsequent on his having to quit the
house or building, and in estimatiog that loss they
ghall have regard to the period for uwhich the premises
occupied by hinm might reasrnably have been expected

to be available for thne purpose of his tvade or business
and the availability of other premisecs suitable fov

that purpose.

(2) tYhere, 23 a vesult of’action taken by a
local suthority under the provisions of this Part of
this Act relating to clearance areas, the populaticn
of the locality is matexlally decrsased, they may pay
to any person carrying on a retail shop in the locality
. such reasonable allowance as they think fit towards
any loss luvolving personal hardship which io their
opiniocn he will thereby sustain, but in estimating any
such lcoss they shall have regard to the probable future
development of the localiry.”

{(18) See In re Slum {learance 332 Mich. 485, 495, 52
N.W. 2d 195, 129-200 (1952); Dallas v. Priolo,

150 Tex. 423, 426-27, 242 s,W, 2d 176, 179 (1959);

Herndov v. Housing Auth'y, 261 S.d, 24 221, 223 (Tex.

Civ, App. 1953%. See s&lso 6 Fla. Stat, Ano, §73.10

(Supp. 1956) Cf. Ind, Aon, Stat. §3-1706 (Buros Supp).

(19) See, generally, Cowment, 67 Yale L.J. 61 (1957).
(20) See United States v, New River Colliervies Co.,
262 U.S. 341 (1923}; United Staies v, Miller,
317 ULS. 359 (1943,
(21) VUpited States v. Seneral Motors Corn., 322 G,S
373, 385 (1945): Uniced States v. Buiiding Kpown

31,




ag 651 Brannan Street, 55 F. Supp. 9&7, 670 (N,D.

Cal.

1%44); Heusiog Auth'y v. Holloway, 63 Ga,

App. 485, 488, 11 S.E. 2d 418, 420 (1940),

(22)

(23)

(24)
(25)

(26)

(27)
(28)
(29)
(30)
3L

W. Rought, Lud. v. West Suffolk County
Council [1955) 2 all E.R. 337, 342 {C.A.).
See Rote, 'Good Will," 53 Colum, L. Rev,.
660, 664-65 {1953), See also 1 Orgel §75;

McCormick, Damages, 54/,

In re Jeffries Home Housing Project, 206
Mich, 633, 451, 11 N.W..2d 272, 276 {(1943),
Housiog Auth'y v. Lustig, 139 Comn, 73, 50
A. 2d 169 (1952).

See 1 Orgel §164. Cf£, Highway Coma’n v.
Superbilc Mfg. Co., 204 Ore. 3¢32, 420-21,
281 P, 24 707, 719-20 (1955). ee, generally,
Comment, 67 Yale L.J. 61, 75-75; 26 Conn. |
B.J. 404, 405-07 (1952).

338 U.S. 1 (1949).

338 U.§8, et 15,

336 U.S. at 23,

114 So. 2d 237, 242 (1959).

The couris have 13531&6 such lossces 'specuia-
tive' even‘when a condemnee’s moving expenses
at the time ol coﬁdemnation itave proved

necessarily greater chau thoge which would
3z,




(32)

(33)

(34)
(35)
(38)

exist at some future date, See . ggggl 569;
cf, New York Cent. & H.R.R.R, v, Piexce, 35
Hun, 306 iN.Y. Sup. Ct, 1885), or when the
condeanee has not acted upopn whim in relocating
after condemnation, but has incurrad only
reasonable expenses. See, e.g., St; Louis v.
st, LouisS.M.é:S. Ry., 266 Mo. 694, 698, 182
$.¥, 750, 751 (1916) ("It is conceded even that,
if these hree items wera proper_subjects of
damage, then the amount allowed the respondent
therefor is fair and reasonsble. ). See also
United States v. 40,558 Acres of Land, 62 T,
Supp. 98, 100-01 (D,C. Del, 1945); Highway
Coum'n v, Superbilt Mfg. Co., 204 Ore, 393,
281 P, 24 737 (1¢55). See Note (3%).

Housing Auth'y v, Savannaﬁ iron & YWire Works,
Inc., 91 Ga. App, 881, 87 S.Z. 2d 071 (1953).
The Michigaﬁ court in the Dake case, infra,
sought to distinguish "interruption exﬁenses”
from "lost profits due to irtevruption’. Ix
is doubtful whether such a distinction will %e
meaningful in wost instances. |

See, generally, 67 Yale L.J. 351, 80 (1957).

357 Mich, 20, 97 W.W. 24 748 (i959),

Compare Grand Rapids & L.R. Co, v, Weiden,

33.




70 Mich. 3%u, 38 N.W. 294, 295 (.588) with

(37)

(38)
(39)

(40)

Daks and In re Slum Clearance, 332 Mich, 485,
495, 52 N7, 2d 195, 199-200 (1952)
Egiggg_éase, supra and Commissioners of Parks
& Boulevards v, Moesta, 91 Miéhn 149, 1534,

151 N.W. 903, 905 (1892).

97 N.W. 2d at 753-54,

I re Slum Clearance, 332 Mich. 485, 496, 52
NV, 2d 195, 200 (1952). |

S8ee¢, &.8., In re Slum Clearance, N, 39 supra

1

See also Slonim, "Injustices in Emineot Domain,”

25 Appraisal J, 421, 423 (1957),

%)
@2)

3
(44)
(45)

(46)
(47)

Slopim, supra, Note (40)

See Mitechell v, United States, 257 U.S. 341
(1925) (inabilitj to find substitute land to
raise particular crop); Reeves v, Dallas, 195°
S.W, 2d 575, 581 (Tex. Civ. App. 1943) (in-
ability to find substitute premises for night
club.)

See Slonim, supwva Note (40), at 424,

See, Comment, 67 Yale L. J. 61, 62, N. 7,

See, e.g. Patterson v; Bostor, 40 Mass. (23
Pick,) 425, 430 (1840),

19 V,.S.A, 5221 (2) (31957).
154 A, 2d 475 (1859),

34.




o)

(49)

(50)
(51)

See, e.g., The Dake and Record cases, supra.
See also, S@ar;es and Rapheel, "Current Trends
in the Law of Condempation,™ 27 Foxd, L. Rev.
529, 549 (1559).

See "Report of Massachusetts Special Ccmﬁis-
sion Relative to Cert#in Matters Pertaloing
to the Taking of iand_by Eminent D'omain,”

House No, 2738, p, 13 (1956); Jee also 88

Cong. Rec, 1649, 1650, 1653, 154, 1656 (1%42) .
Even the ''liberal" Dake case emphasized that

lbat profits are noncompensable,

Sea notes 13-16, gupra, ‘

Cf, Pearl, "Appraiser's Guide Under Law Allow-
ing Moving Costs", 21 Appralsal J. 327, 330

(1930) wherein the author after commenting about

the fact that some appraisers ‘‘subconsciously"

allow for incldental losses, indicated the
probable effect of the 19S2 federal act allow-
ing Moving Costs in defense projects: 'While

no actual cases of such ipfiuvences [subsconsciou:
inclusion} have been documented or are koown to
exist, suffice tc say that henceforth defense
projects, laxrge and small alike, ;ill be re-
moved from the pale of such iniliuepces, ob-
Jective or supjective, All will know and be ever
mindful that by the payment of his expenses in

moving a fair and specific contribution is being

- effected towards making the seller truly ‘whole’",

35,




