#39.70 10/24/72

Memcrandum 270
Subject: Study 39.70 - Prejudgment Attachment

Attached to this memorandum is a tentative recommendation relating to
prejuidgment sttachment. Because of the length of this recommepdation, our
plan is to have the tentative reccomendation printed before distribution for
comnent. At the November meeting, we hope to review as much of the recommendas
tion es possible with a view towards approving the recommendation for printing
probahly after the December meeting. Much of the recommendetion has previously -
been tentatively approved. Nevertheless, our plan is to go through the recom-
mandation again pection-by-sectiocn apd permii anyone who has questions or
suggestions to raise them at that time. We hope, however, that this can be
done expeditiously. The remainder of this memorandum is devcted to a discus-
sion of those mattéers vhich the staff wishes to raise regarding particular
portions of the recommendation.

Preliminery pertion, We have fipally drefied a preliminary posttion to
the recommendation. We sre esoncsemged that it is rather long; yet, on the
other hand, we are not sure that it is comprehensive enough. In any event,
we earnestly solicit your editorial. changes and any suggestions which you
mey have regarding the substance of this material. Are there matiers vhich you
believe should be discussed but which have been cmitted or is there material
which can be shortened or deleted?

Section 480,100. This section as presently drafted contailns the wopd

"personal” in brackets [ ). The staff suggests that the brackets be removed,
They were criginally inserted as a reminder to the staff tc consider how

"fixtures" should be treated. The staff, after some investigation, has
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concluded that ths problem of fixtures should be ignored. A similer conclusion
was reached when the California Commercigl Code was drafted. One basis for the
latter decision was the following report frowm Professcors Marsh and Werren to
the Senste Judiciary Committee.

[Wle believe that the basic characteristic of . . . [the law of Pixtures]
can be gtated rather simply: It is thot the courts attach the label
'fixture' to an objeet when they have deciced that the owner of an interest
in the land should urevail, and they attach the label 'perscnalty' or ‘non-
fixture' to an object when Shey have decided that the owner of an interest
in the object spar: from tkhe land should prevail; and they may attach both
labels to exactly the same object in different circumstances, depending
upon the positions and equlties of the contesting parties. In other words,
the determination that zn objzet 1s a "fixture® is not a factual clsssifi-
cation but a statement of a legal conrlusion. As Frofessor Horowitz says:
"When the word "personalty", . . . iz uged to mean that one person owns a
particular chattel as pgainst encther pergon, or 1o mean that a particular
chattel 1s not inclufed in & particular coenveyance, or to mean that a
conditional seller will prevall against a boaa fide purchaser, or to mean
any of meny other legal conclusions in verious other cases, the terminology
loses its utility for thes statement and sclubtion of legal problems. .

The word "fixture” itgelf tends to be & barrisr to clear analysis, for

it is used to describe not coly the stotus of l=2ral relations between
perscons In all of the legzl problems digcussed in this paper, but at the
game time has a factual connotation of physical attachment to land.!

* #* * * *

It would protably bz a great advanes in the law 1f the law of fix-
tures could be codified cnd separated intc two distinet problems: A
factual classificaticn of an ooject ze a "Pixture', which is recognized
a8 something different both from 'realty' and ‘personalty'; and, secondly,
a statement of the legel res:lits in various circumstances which follow
from such a classificsticn., 7t is 1mmersible, however, to do only half
of this job without wmaking s gireater ress than thers was before. . . .
If "equipment" is dofined a5 "tangible personal propertys"
the statute will ai least be logically coansistent in that one method of levy
will be provided for real property and one method will be provided for personal
property. Where the property in questior is equipment, there may be situations
where the proper characterization of the property is in doubt but, at worsi,
the problem could gererally be rescived Ty simply filing with both the Secre-

tary of State and the county recorder. Corpare Seetion L8T7.340 with Section
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4187.310. We suggest that the problem merely be noted in the Comments to See-
tions 480.100 and 487.340, and the suggesticn be made that levy be accomplished
under both Section 487.310 and Section 487.340 in situatlons of real doubt.

The brackets in Sections 480.110 (farm products) and 480.120 (inventory)
should also be deleted. Here, we believe, there will seldom, if ever, be
any guestion that property is In fact personalty.

Section 480.220. This definition is new; however, we have simply incor-

porated the term used in the Vehicle Code to refer to vessels which are
registered pursuant to the provisions of that ccde.

Chapters 4, 5, and 6. The procedures for obtaining a right to attach

order and a writ of attackuent moy be summarized as follows. At the time the
plaintiff files hils complaint, or at any time thereafter, he may epply for an
order and writ in the court where his action is brought.

Noticed hearing procedure. In the absence of execeptional circumstances,

the plaintiff must apply under a ncoticed hearing procedurs. Hotice of the
hearing on the applicetion, a copy of the swmons and complaint, and a copy of
the plaintiff's application must be eerved on the defendant at least 20 days
before the hearing. The defendant, if he wishes to oppose the issuance of

the right to attach order, must file and serve on the plaintiff at lesst five
days before the date of the hearing a notice of opposition. If he also desires
to make a claim of exemption from attachment, the defendant must inelude such
¢laim with his noticc of opposition. If he dees not wish to oppose the issuance
of the right to atitach crder, the defendant may still claim an exemption from
attachment by filing and serving on the plaintiff any such claim together with
supporting affidavits at least five days before the hearing. The defendant
ray claim exemptions as to property not described in the plaintiff's applice-

tion but, if he fails to prove that such property is exempt, he may not again
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claim an exemption as to such property at a later time unless he shows that
there has been a change in circumstances. As to property described in the
plaintiff's application, the defendant must meke his claim within the time
provided, or the claim is barred, absent changed circumstances occurring after
the hearing on the plaintiff’s application.

If the plaintiff wants to contest a claim of exemption, he must serve
on the defendant a notice of opposition to such claim at least two days before
the hearing. If the plaintiff does not oppose a defendant's claim in this
manner, then the property claimed to be exempt may not be attached and, if all
the property sought to be attached is thus exempted, the hearing will not be
held.

If the defendant neither makes a claim of exempiion nor serves a notice
of opposition, he may not oppose the application for a right to attach order
and a writ of attachment, but the court is atil} required to review the applica-
tion to see if the plaintiff hss made an adequate showing to entitle him to
the order and writ.

Temporary protective order procedure. When the plaintiff applles for a

right to attach order, he may alsc apply for a temporary protective order. An
ex parte hearing is then held upon such application and, if the plaintiff shows
that he would suffer great or irreparable injury (under the same requirements
provided for an ex parte right to attach order), the judiciml officer issues
the order on such terms as are considered appropriate. The statute does, how-
ever, provide certain limitations applicable to any temporary protective
order. If the temporery protective order is granted, notice is served on the
defendant of that fact, along with the notice of the hearing on plaintiff's

application for the order and writ. The temporary protective order expires
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30 days after service, or when a levy of attachment on the restrained property
is made by the plaintiff, or when the defendant gives an undertaking to secure
the payment of the plaintiff's Jjudgment, whichever occurs first. The defendant
may apply for the vacation or modification of the temporary protective order,
end the judge may order its vacation or modification ex parte or at'his gisepes
tion after &8 noticed hearing.

Ex parte procedure. When extraocrdinary circumstances are thought to exist,

the plaintiff may seek an ex parte right to attach order and writ of attachment.
However, the plaintiff must he able to show that he would suffer great or
irreparable injury if the issusnce of the order were deleyed until notice and
an opportunity for a hearing could be given the defenant.

On application for a ex parte right te sttach order and writ of attachment,
the judiciel officer may issue a temporary protective order in lieu of a writ
end require the plaintiff to proceed for his order and writ pursuant to the
noticed hearing procedure. If he does this, the plaintiff’s application is
processed under the procedures described above requiring notice to the defendant
and & hearing on the application. The plaintiff is still reguired to show that
extracrdinary circumstances exist, but the order is issued in lieu of the writ
where the latter form of relief seems unhecessary or unreasgnsble.

Where the right to attach order and writ are issued ex parte, the defendant
may apply for an corder to set aslde the right to attach order and to quash the
writ and, if eny property hes been levied upon, to release such property.

Thie application ies served on the plaintiff and, at the noticed hearing, the
Judicial officer determines if the plaintiff is entitled to the right to attach
order. The defendant may also claim pursuant to Section 690.50 an exemption
as to any property attached under the ex parte procedure. Such claim may be

Joined with the application in opposition to the order.
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All these procedures are alsc outlined in the diagram set forth in
Exhibit I attached hereto (pink). The staff believes that these procedures
are generally satisfactory. We do, however, suggest that Sections 484.020
and 484.030 be relocated at the end of Article 2 of Chapter 5, i.e., after
Section L84 .220. This seems to be a more logilcal placement since the defend-
ant's opposition to the writ will obviously follow in time the - plaintiff’'s
application for such writ. We also ask that you consider whether the claim
of exemption procedures- provided by Section 690.50 {which is incorporated by
Section 48L.020) are adequate for this purpose. The staff believes that,
generally speaking, they are adequate; however, they do require the defendant
to meke his claim within 10 days of the levy. This provision might perhaps
be somewhat short and could csuse problems if the defendant's right to the
exemption arises from facts which oeccur after the 10-day period has passed.
Do you believe that these concerns are serious enough to require the drafting
of a separate claim of exemption procedure designed for this chapter alone?

The staff alsc reccmmends that the following sentence be added to sube
division (c) of Section 484.030:

{e} . . . If he finds that the plaintiff is entitled to the right
to attach order, thereafter the plalntiff may apply for additicnal
writs pursvant to Article 2 (commencing with Section 483.310) or Article
3 {commencing with Section 483.510) of Chapter 4.

Where the plaintiff's right to attach has been established after a noticed
hearing, he should be able to utilize the Chapter L procedures for additional
writs; 1t should make no difference that the noticed hearing came on the
defendant's motion rather then the plaintiff's. Arguably, the plaintiff
should be able to use the Chapter 4 procedures for additional writs even where
there has been no hearing but the defendant has had an opportunity for one.

We have not, however, gone that far. Do you believe that we should?
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Section 486.010. It still seems to the staff that corporations and

partnerships could be treated the same as individuals under this section, but
we have drafted subdivisione (a) and {b) as directed at the October meeting.
One advantage to treating all businesses the same would be that we could
specify precisely what property is subject to attachment and be sure that we
have provided a proper method of levy for each type of property.

Subdivision (c) is drafted with two phrases in brackets. The purpose of
these phrases is to ralse two separate issues: Should subdivision (c) contain
a limitation to the effect that only property used or held for use or in scme
direct way connected with the business be subject to levy? Should all
business property be subject to levy? We think the list in subdivision (c)
is complete, and it certainly includes more types of property than the Marsh
bill, but we suspect that, when the recommendation is distributed for comment,
someone will raise something which we have not included or at least have not
thought about. One difficulty with referring to all business property is
that we may inadvertently include something for which we have not provided a
suitable method or which we would prefer to have exempt from levy. In view
of these problems, we suggest that the first phrase be deleted and the second
phrase be retained with or without a specific limitation to business property.

Section 4B6.020. The staff apologizes but neither the tapes nor our notes

from the last meeting made clear how the Commission wanted to treat the
exemption of earnings. The present law exempts "all earnings"” from attach-
ment and a portion of earnings from execution. The term "earnings" has been
construed to apparently include the earnings of an independent contractor.
The wage garnisbment recommendation reccmmends repesl of the state execution
exemption. We think that, at the last meeting, the Commission also decided

to repeal the attachment exemption, leaving, of course, the "necessary for
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support” provision in subdivision (b) of Section 486.020. Is this correct?
This action would not, of course, affect the federal exemptions from garnish-
ment if, or to the extent, they apply to individuals doing business.

Section 487.310. Please note the questions raised by the Note to this

gection. These 1ssues should be resolved before the tentative recommends-

tion is approved for printing.

Section 487.340. Please note the question raised in the Note concerning

the treatment of present Section 542.3,

Section 487.350. This section provides a method of levy for motor vehicles

comparable to that provided for equipment generaslly. Due to the greater
acbility of motor vehicles, some consideraticn might be given to seizure as

& more secure method of levy; however, the latter method would perhaps entail
drafting exemption provisions for vehicles which are 'necessities" in order to
satisfy the Randone reguirements. Whether the DMV has the ability to serve
as a source of information regarding the present state of the title to a
particular vehicle is something which we should be able to determine when the
tentative recommendation is distributed for comment. Similarly, whether the
notice provided by filing is adequate is something which we would expect to
receive comment upon.

The Commigsion asked previously how the certificate of ownership of a
vehicle is treated when a vehicle is subject to execution. In this regard,
Vehicle Code Section 5909 provides:

5509. (&) Whenever the title or interest of any cwner or legal
owner in or to a vehicle registered under this code passes. to-another
otherwise than by voluntary transfer the new owner or legal owner may
obtain a transfer of registration upon application therefor and upon
presentation of the last certificate of ownership and registration
card issued for the vehicle, if avgilable, and any instruments or docu-
ments of suthority or certified copies thereof as may be required by
the department, or required by law, to evidence or effect & transfer of

title or interest in or to chattels in such case.
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{v) The department when satisfied of the genuineness and regularity
of the transfer shall give notice by mail to the owner and legal owner of
the vehicle as shown by the records of the department and five days sfter
the giving of the notice, if still satisfied of the genuineness and regu-~
larity of such transfer, shall transfer the registration of the vehicle
accordingly. Such notice shall not be reguired for a transfer described
in Section 5601.

The purchaser at an execution sale gets possession of the vehicle and a certifi-
cate of sale. See Code Civ. Proc. § 698. The certificate of sale, we assume,
provides evidence of the Iinvoluntary transfer which is sufficient to satisfy
Vehicle Code Section 5909. See also Code Civ. Proc. § 689 (procedure for
satisfying claim of legal owner under conditicnal sales contract or chattel
mortgage). There is no indication of what is done concerning the old certifi-
cate of cwnership, but presumably cancellaticn notices are sent ocut and perhaps
branch offices of the DMV are notified to be alert to attempted transfers of
the old certificate.

Section 487.360. The staff recommends that the bracketed phrase in the

first portion of subdivision (a) be deleted. It seems unnecessary since the

defendant can always refuse to consent to the use of a keeper if he wishes.

Section 487.370. In connection with the levy upon insurance policies,
the staff presents these thoughts. Ag far as we can determine, Section 487.370
conforms to existing law, and we do not know of any problems under or criticism
of these provisions. We note, however, that, since this section does not
rrovide for seizuwre of the policy itself, rights under the policy might be
assigned by the insured to an innocent third person after levy on the insurer.
The third person could presumably learn of the levy by inguiring of the insurer
prior to taking the assignment, and perhaps this is adequate enough protection,
but we note the issue. - .- 7

The Commission previously suggested that consideratioﬁ be glven to drafting
provisions which would prevent an insurer or plaintiff from cancelling\ }
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an insurance policy during the period it is attached and which would permit
both the plaintiff and the defendant to keep a peliey in force during the

same period. Section 70 of the Bankruptcy Act (11 U.S.C. § 110) accomplishes
a similar purpose in a different way. The bankrupt-insured can free any policy
with a cash surrender value from the claims of his creditors by paying to the
trustee in bankruptcy an amount egquivalent to such value. We suspecti that

the insured can obtain the money to mske such payment by borrowing on the
policy since generally, if not inva@iably, an insurer will lcan an amount at
least equal to the cash surrender value. This solution permits the insured
to determine vwhether or not he wishes t0 maintain the policy as protection for
his beneficiaries and yet preserves for the creditors the present value of
the policy. A similsr solution could, we think, be worked into the provisions
dealing with execution to supplement the present exemption from execution.

See Section 690.9.

The payment of an accrued claim does not, of course, present any of the
problems of cancellation or further payment of premiums. In this situation,
the insurer is basically a simple debtor subject to the filing of a proof
of claim and so on.

Section 487.400. Do you wish to retain subdivision {c) of this section?

There is no comparable provision under existing law, but such & provision
would help to give notice to persons cbligated on a note that payments made
to the former holder of the note would be made at the cobligee's risk.

Section 487.420. The provisions relating to judgments in subdivision 5

of Section 542 were added in 1970. (al. Stats. 1970, Ch. 1523, § L4, at 3061.
The substance of these provisions is retained by Section 487.420. However, no
change was made in Section 688 which previously provided and still provides
"that no cause of action or judgment as such . . . shall be subject to levy

or sale on execution." The Marshal's Manusl resolves this conflict by simply
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ignoring the special procedure and providing for garnishment of the defendant's
Judgment debtor on the underlylng debt. The staff believes that the judgment
should be attached as provided in Section 487.420 and Section 688 should be
revised to permit levy on a Judgment but to prohibit sale exﬁept on applica-
tion to the court. In lisu of sale, some provision should be made for collee-
tion of the Judgwent both when it is attached and when it is executed upon.

An attaching creditor is not permitted to intervene in a pending lawsuit.
See Section 688.1 {relief limited to "judgment creditor”). Implicit under
Section 688.1 is that a claim in litigation thereby becomes immune from attach-
ment, and the Commission has directed that this policy be continued and made
explicit. However, what happens to a claim (E;é;’ chose in action) that has
been attached and subsequently becomes the subject of litigation? What pro-
vision should be made to permit litigation to be commenced to toll the statute
of limitations? +o collect oh the claim from & debtor who refuses to pey?

Section 487.430. Please see the Note to this section.

Section 487.530. This section replsces the following overlapping pro-

visions relating to the disposition of attached property.
Subdivieion la of Section 542 provides in part as follows:

la. . . . Whenever growing crops have been attached under the
provisicns of this subdivision, which will greatly deteriorste in wvalue,
unless properly cultivated, cared for, harvested, packed cor sold, the
court issuing such writ, upon application of the person in whose favor
the writ runs, and after due notice to the owner of said property, may
direct the sheriff to take possession of said property and to cultivate,
care for and preserve the same and, when necessary, harvest, pack and
sell such property. Any sale of such property shall be made in the same
manner that property is sold on executicon and the proceeds must be retained
by the sheriff to be applied to the satisfaction of any Jjudgment which mey
be recovered in the action in which said writ is issued. The court shall
order said applicant to pay such expenses in advance if the court may
deem it proper, or may direct thet the whole cor any part of such expenses
te paid from the proceeds of any sele of such property.

Subdivision 22 of Section 542 relating to crops growing on real property

held cor standing in the name of a third person has a virtually identical
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paragraph except that the court may direct the sheriff to take possession of
the crops with or without nctice to the owner of "said property.” Subdivi-

sion 2a ie ambiguous as to whether "sald property" refers to the crops or the

real property. However, it hardly mekes sense to require notice to the
defendant under eubdivision la and not- require a glmiiar notice under sub-
divieion 2a. Hence, we suspect that the only aﬂ.ditiohal decision the court
nust u.ke is vhether to serve the owner of the tmﬁer):ing realty

Saction 54T provides as follows:

S¥T a1t any of the property attached be perishable, the officer levying
the attachment must sell the same in the manner in which such praop-
erty is soid on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgment that may be
recovered in the action, unless sooner subjected to execution upon
another judgment recovered previous to the levy of the attachment,
Debts and credits aitached may be collected by him, if the same can
be done without suit. The receipt of such officer is a sufficient dis-
charge for the amount paid.

w

Section Sk7a provides as follows:

54782 Whenever a writ of attachment is issued and the holder of such
writ desires to attach, or has attached, property which is perishable,
or which will greatly deferiorate in value unless properly cultivated,
cared for, harvested, packed or sold, the court issuing such writ, upon
application of the holder thereof, and after due notice to the owner of
said property, may appoint & receiver to take charge of said property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and sell such property. Any sale of such property shali
be made In the same manner that property is sold on execution and
the proceeds must be retained by such receiver to be appiied to the
sutiafaction of any judgment which may be recovered in the action
in which said writ is issued. The court shzll fix the fee per day
of such receiver and may order said applicant to pay such fee and
expenses of said receiver in advance if the court may deem it proper,
or may direct that the whole or any.part of such fee and expenses be
paid from the proceeds of any sale of such property.

Section S48 provides as follows:

548 ‘tWhenever property has been taken by an officer under s writ
of attachment and it is made 1o appear satisfactorily te the court, or
a judge thereof, that the interest of the parties to the action wiil be
subserved by a sale thereof, the court or judge may order such prop-
erty to be gold in the same manner as property is sold under an
execution, and the proceeds to be deposited in the court to abide the
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judgment in the action. Such order can be made only {1) after notice to

the adverse party or his attorney in case such party has been personally

served with a summons in the action or, (2) after an order of service of
summons by publication has been made.

Section 487.530 attempts to combine these provisions into one section
which does in substance what is done under the existing law. Three guestions
are posed by the bracketed material in Section 487.530. (1) Should a third
person whose interest 1in the property has been established be permitted to
apply for immediate disposition of the property? {2) Should sales be con-
ducted in the ssme manner as under execution (this is the existing law) or
should the statute require that sales be conducted in a commercielly reascnable
manner? (3) Should the present ability to appoint a receiver under Section 5

547a be generalized or eliminated?

Section 487.540. Please consider the questions raised in the Note to

this section.

Section 487.550. Please consider the question raised in the Note to this

gection.

Section 4B87.560. Please see the Note to this section.

Section 489.310. The bracketed materisl in subdivision {a) would continue

& provisicn in the present law. See Section 540 set out in the Comment to
this section. The staff, however, believes that it would be preferrable to
have all undertakings spplied for and filed in the court in which the action
is pending. What is your desire?

Section 491.010. Subdivision {c) is tased on the last sentence of the

first paragraph of Section 545 set out in the Comment to this section. The
staff believes the provision is unnecessary but probably unobjectionable.
There are also a number of editorial changes and some typographical
errore in the recommendation which we will attempt to bring to your attention as
we proceed through the recommendation at the meeting.
Regpectfully submitted,

Jack I. Horton
-13- Assistant Executive Secretary
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a result of the comments it receives, Hence, this tentative recammendation
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#39.70 10/28/72
TERTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to

PREJUDGMENT ATTACHMENT

INTRODUCTICN

In 1969, the United States Supreme Court in Sniadach v. Family Finance
1 -
Corporation, held unconstitutional & Wisconsin procedure for the prejudgment

garnishment of wages. In the wake of this decision, in 1971, the California
2
Supreme Court in Randone v. Appellate Department  declared unconstitutional

California's basic prejudgment attachment procedure on the grounds that it
violated the due process reguirements of bolh the California and United States
constitutions. The court indicated that z more narrowly drawn statute

would be necessary to mest the constitutionsal requirements of the Sniadach

1. 395 U,S. 337 {1969).
2. 5 Cal.3d 535, 488 P,2d 13, 96 Cal. Rptr. 709 (1971}.

3. Actually, the court in Randone held unconstitutional only subdivisioen
{1) of Section 537 of the Code of Civil Procedure; that subdivision au-
thorized attachment in an action on a debt, including liability for supe
port, against a resident defendant. Randope did, however, cast doudbt on
other subdivisions of Section 537. Stubsequently, subdivision (L), au-
thorlizing attachment in an action in unlawful detainer for unpaild rent,
was held unconstitutional in Damazo v. MacIntyre, 26 Cal. App.3d 18,
Cal. Rptr. (1972). Subdivision (5}, inscfar as it authorized attach-
rent for the collection by the state of an obligation or penalty imposed
by law, was declared unconstitutional in Pegple v. Allstate Leasing C
?h Ca%. App.3d 973, 10l Cal. Rptr. 470, as modified, 25 Cal. App.3d Egéa"
19?2 *

On the other hand, subdivisions (2) and (3), authorizing attachment
in actions against nonresidents, were held constituticnal in National
General Corp., v. Dutch Inns of America, Inec., 15 Cal. App.3d 590, a3 Cal.
Rptr. 343 5197[); Property Research Financial Corp. v. Superior Court,
23 Cal. App.3d 413, 100 Cal. Rptr. 233 (1972); and Damazo v. MacIntiyre,
supra. Finally, subdivision (6), which authorized attachment to recover

unds expended in narcotics investigaticns, was also held constitutional
in Damezo v. MacIntyre, supra.
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case and that a "wholesale redrafting’ of the basic attachment provisions
would be required.h

In order to provide immediate interim attachment remedies for creditors
and to remedy the constituticnal defects in the scheme invalidated by Randone,
the 1972 Leglslature enacted Senate Bill 10&8;5 However, at the same time,
the Law Revision Commission was directed to continue its study of the area
of attachmegt with a view towards proposing a comprehengive revision of these

procedures. On the basis of this study, the Commission mekes the following

recamendations.

CASES 1IN WHICH ATTACHMENT IS AUTHORIZED
A dominent theme of the California and federal court decisions in the
area of prejudgment remedies is that assets of an individual which are
"necessities of life" are constitutionelly entitled to special consideration
because of the extreme hardship to the individusl which results when he is
deprived of their use.T In its discussion of "necessities," the court in
Randone referred in part to such consumer goods as "“elevision sets, refrig-

erators, stoves, sewing machines and furniture of all kinds.'" Certainly,

a partially effective, if indirect, way of preventing attachment of such

%. 5 Cal.3d at 547, 563, 488 P.2d at s , 96 Cal. Rptr. at , .
5. Cal. Stats. 1972, Ch. 550.

6. Cal. 8tats. 1972, Res. Ch., 27.
7.

See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); Fuentes
v. Shevin, 407 U.S. 67 (1972); McCallop v. Carberry, L Cal.3d 903, 46k
P.2d 122, 83 Cal. Rptr. 666 {1970); Randcone v. Appellate Dep't, 5 Cal.3d
536, 488 P.2d 13, 96 Cal. Rptr. 709 {1971); Blair v. Pitchess, 5 Cal.3d
258, 486 pP.2d 1242, 96 Cal. Rptr. b2 (1971)}.

8. 5 Cal.3d at 560, 488 P.2d at , 96 Cal. Rptr. at , quoting from
Blair v. Pitchess, 5 Cal.3d 258, 279, 486 p.2d 1242, , 96 Cal. Roptr.
42, (1971).



consumer necessities is to deny the use of the remedy in actions based on cob-
ligations generally and to authorize attachment only in actions to recover
debts arising out of the conduct by the defendant of a trade, business, or
profession., The 1972 legislation togk just such an approach. The statute
enacted provides for attachment where the action is for an unsecured liguidated
sum of money based on money locaned, a negotiable instrument, the sale, lease,
or licensed use of real or personal property, or services rendered and is
against any corporation, partnership, or individual engaged in a trade or
business., In essence, then, the 1972 act tends to restrict the availability
of attachment to commercial situations by generally permitting attachment
only against persons or organizations engaged in comercial activities. Un-
fortunately, the 1972 act does not specifically tie the types of alleged debts
which may form the basis for attachment to the business activities of the de-

fendant. Hsnce, for example, the 1972 act would not permit the attachment of

. Code Civ. Proc. §§ 537.1{(a), 537.2(a), (b), (e¢). 1In contrast, at the
time Randone was decided, the California law provided for attachment
againgt any perscn where the action was based upon en unsecured con-
tractual obligation, liability for support, or nonpayment of rent (in
an unlawful detainer action). Cal. Stats. 1970, Ch. 1523, § 2, at 3058
{former Code Civ. Proc. § 537(1), (4)}.

The pre-1372 law also authorized attachment where the defendant was
a nonresident {or had departed from the state), could not be found, or
had concealed himself to avoid service, and the grounds were expanded to
include an action based upon any contract or any action for damages whether
based on "negligence, fraud, or other wrongful act."” Id&. (former Code
Civ. Proc. § 537{2), (3))}. This aspect of the law was continued in part
by the 1972 legislation which authorizes attachment in an action for the
recovery of money where the defendant is a nonresident (including any
foreign corporation or partnsrship which has not designated an agent for
service of process within this state) or cannot be found or has concealed
himself to avoid service of summons. Code Civ. Proc. §§ 537.1(b), 537.2(d).
In such case, however, the defendant rneed merely make a general appearance
to obtain a discharge of the attachment. Code Civ. Proc. § 538.5(4).

Note. The Commission has deferred consideration of whether and to
what extent nonresident defendants will be treated uniquely and whether
attachment will be permitted to secure jurisdicticn. The answers to these
questions will, however, be determined before a final recommendation in
this area is submitted to the Legislature.
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the property of an ordinary wage earner in an action based on the furnishing of
medical services or the sale of a consumer good to such individual., The act
would, however, permit the attachment of the property of an individual doing
business as a grocer or self-employed plumber on the same type of debt. This
inconsistency should be eliminated. The Commission recommends that the policy
implicit in the 1972 act be continued by authorizing attackhment only in those
cases where the claim is based on an unsecured contract, whether express or
implied, and arises out of the conduct by the defendant of a trede, business,
or profession.

Prior to 1972, attachment was authorized only if the amount of recovery
claimed, exclusive of interest and attorney's fees, was at least 200 dollars.lo
In 1972, this limitation was incremsed to 500 do&lars.ll This limitation also
has scme tendency to eliminate those cases where consumer necessities might
be attached. Moreover, the elimination of these relatively small cases also
helps to save court time and resources which are inefficiently employed to
collect such debts. The Commission reccommends that these policles also be
continued and that attachment be authorized only in those cases where the
recovery sought is not less than 1,000 dollars. The 1,000-doliar minimum
claim provision doubles the present limitation of 500 dollars but seems more

likely to restrict use of the attachment procedure to cases which are econom-

ically worth the expense of full-scale litigatioen.

PROCEDURES FOR ISSUANCE OF WRIT; CLAIMS OF EXEMPTION
Three major prereguisites established by the California Supreme Court's

decision in Randone must be satisfied by any attachment procedure. First,

10. Cal. Stats. 1970, Ch. 1523, § 2.7, at 3070 (former Code Civ. Proc. § 538).
See also former Code Civ. Proc. § 537(1).

11. Code Civ. Proc. § 537.1.



in all but "extraordinary circumstances," & notice and hearing must be pro-
vided before the defendant's property is attached. Second, the "extraordinary
circuamstances" which permit the use of ex parte, summary procedures for the
issuance of writs of attachment must be strictly limited. Finally, the stat~
ute must provide for the exemption of necessities from attachment. These pre=-
reguisites and the manner in which they are satisfied by this recammendation

are discussed below.

Requirement of Notice and Hearing

Perhaps the primary failing of the California attechment procedure prior
to the enactment of the 1972 amendments was the failure to provide for notice
to the debtor of the threatened attachment of his property and an cpportunity
to be heard before the attachment--the essence of due process.l2 Under the
1572 amendments, if the judicial officer finds on the plaintiff'’s ex parte
application that the plaintiff has established a prima facie case for attach=
ment, he is required to issuz a notice of hearing on the application for the
writ.13 The hearing on the application is held seven business days after
service of the notice on the defendant, or on the first regular date that law
and motion matters are heard thereafter, whichever occurs 1a.ter.lh Each perty is
required to serve upon the other any affidevits intended to be introduced
at the hearing at least 24 hours before the hearing. If the defendant does
not appear in person or by counsel, the statute reguires the court to direct

the issuance of a writ without further review. If the defendant does appear,

the plaintiff must establish the probable walidity of his claim and, if the

12, 5 Cal.3d at , 488 P.2a at , 96 Cal. Rptr. at
13. Code Civ. Proc. § 538.1.

14, Code Civ. Proc., § 538.2.
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court so finds, a writ is issued.

This procedure appears to satisfy the Randone requirement that adequate
notice and opportunity for a hearing be given before a writ of attachment may
issue. The Commission, however, recommends a number of changes. First, it
is recommended that 20 days' notice of the hearing be given the defendant.
This allows enough time for the defendant to prepare and serve the plaintiff
with notice of his opposition to the application. Second, the defendant
should be required to serve notice of his opposition and any claim of exemp-
tion on the plaintiff at least five days before the hearing. If such ser~
vice is not made, the defendant should be prohibited from asppearing in oppo-
sition to the application., The plaintiff, in turn, should give notice that
he will contest the claims of exemption at least two days before the hearing.
These procedures should insure an early framing of the issues, eliminate sur-
prise, and obviate any need for continuances and extended hearings. If no
notice of opposition is served by the defendant, the plaintiff must still
establish a prima facie case as uhder existing law.

Under the 1972 amendmenits, if the plaintiff has established a prima
facie case for attachment, the court is required to issue not only a notice
of hearing but also a temporary restraining order.16 The temporary restrain-
ing order prohibits any transfer by the defendant of his property in the
state which is "subject to the levy of a writ of attachment" except in the
crdinary course of business. The order alsc prchibits the opening of new
bank accounts and the issuance of any checks in excess of an aggregate of
1,000 dollars from funds subject to levy if the remaining funds would be re-

duced to less than the amount of the plaintiff's claim. Neotwithstanding thisz

15. Code Civ. Proc. § 538.4.

16. Code Civ. Proc. § 538.1.



prohibition, the defendant may issue checks to cover payrolls, to pay for
goods delivered C.0.D, for his business, to pay taxes where penalties would
otherwise accrue, and to pay legal fees in the acticnn.l7 The Commission be-
lieves that the ex parte issuance and sweeping nature of the temporary re-
straining order may not satisfy the Randone requirement that a defendant not
be deprived of the use of his property except in exceptional circumstances
without notice and an opportunity for a hearing.

The Commission recommends that the plaintiff be permitited to cbtain a
temporary protective order only if he can show ex parte that he will probably
suffer great or lrreparable injury if no order is issued. If a temporary pro-
tective order is issued, the defendant should be permitted to apply for its
vacation or modification. This procedure should adequately protect the plain-
tiff in situations of need. On the other hand, it should prevent unnecessary
infringement of the defendant's rights where such protection is not needed.
By basing the issuance of the temporary protective order on an affirmative
showing of need by the plaintiff, rather than issuing a temporary restraining
order in every case, the recommended procedure avoids the due process objec~
tions which might exist if the defendant's use of his property could be re-
strained without a showing of a sufficient state or creditor interest in that
restraint. The recommended temporary protective order procedure also has the
additional virtue of flexibility by allowing the judiecial officer to fashion
the restraints of the order shown to be necessary for the protection of the
plaintiff. The statute should, however, provide certain guidelines as to the
ambit of the temporary protective order. The Comission’s recommendation in-
cludes such guldelines; for example, the order must permit the defendant to

issue checks in the same manner as under existing law.

17. Code Civ., Proc. § 538.3.



Ex Parte Attachment

The Randone decision criticized former Code of Civil Procedure Section
18
537(1) on the ground that it:

does not narrowly draw into focus those "extraordinary circumstances”
in which summary seizure may be actually required. Instead, the pro-
visiong sweep broadly, approving attachment over the entire range of
"contract actions"”, a classification which has no rational relation
to either the public’s or creditor's need for extraordinary prejudg-
ment relief,.

The court explained that the rule laid down by the United States Supreme
19
Court in Sniadach is that:

the entire domain of prejudgment remedies [is subject to the] long-
standing procedural due process principle which dictates that, except
in extraordinary circumstances, an individual may not be deprived of
his life, liberty or property without notice and hearing.

For this basic constituticnal principle to be satisfied, an ex parte attach-

Ity

ment procedure must serve some "'state or creditor interest? , . . 'of over-

riding significance' . . . which requires the procedure” and the statute must
20
restrict ex parte attachments to such extraordinary situations. The court

listed several cases involving extraordinary situations justifying summary

deprivation of property: e.g., a procedure allowing govermment officers to
2l
seize operational control of a bank's assets in an emergency and & proce-

dure allowing federal Food and Drug Administration officials to seize mis-
22

branded drugs which had been determined to be dangerous or misleading. The

court found that a number of factors coalesced to justify these summary pro-
23

cedures:

18. 5 ¢al.3d at 541, 488 P.24 at , 96 Cal. Rptr. at .
19. 5 ¢al.3d at 547, 488 P.23 at ., 96 Cal, Rptr. at
20. 5 Cal.3d at 552, 488 p.2d at , 96 Cal. Rptr. at

21. Fahey v. Mallonee, 332 U.S, 245 {1947); Coffin Bros. v. Bennett, 277 U.S.
29 (1928).

22. Bwing v. Myfinger & Casselberry, Ine., 339 U.S. 594 (1950).

23. 5 Cal.3d at 554, 488 p.2d at » 96 Cal. Rptr.
B



First, the seizures were undertaken f{o benefit the general public
rather than to serve the interests of a private individual or a
single class of individuals. BS=scond, the procedures could only be
initiated by an authorized governmental official, charged with =
publiec responsibility, who might reasonably be expected to proceed
only to serve the general welfare and not to secure private advan-
tage. Third, in each case the nature of the risks required immediate
action, and any d=lay occasioned by a prior hearing could potentially
have caused serious harm to the public, Fourth, the property appro-
priated did not vitally touch an individual's 1ife or livelihood.
Finally, the "takings" were conducted under narrowly drawn statutes
that sanctioned the summary procedurs only when great necessity
actually arose.

24
The court noted that the United States Supreme Court had also cited a case

upholding the constitutlonality of a statute permitting prejudgment atiachment
25
of property on a nonresident debtor by a resident creditor. All these cases,
26

however, the court said:

inveolved statutes which carefully confinsd the operation of their
summary procedures to the "extraordinary" situation in which a
govermmental interest necessitated such measures.
27
Finally, both in Blalr v. Pitchess and in Randone28 the court recognized that:

in some instances a very real danger may exist that the debtor may
abscond with the property . . . [and that in] such situations a
summary procedure may be consonant with constitutionsl principles.

However, former Section 537(1) did2?
not require the ereditor to peint to special facts which demonstrate
an actual and significant danger that the debtor, if notified of the
suit or potential attachment, will flee from the jurisdiction with
his assets or will conceal his property to prevent future execution.

This failure of former Section 537(1) to meet any of the standards set forth

caused the court to hold it unconstitutional.

24, Ownbey v. Morgan, 256 U.S. 94 (1921).

25, 5 Cal.3d at 554, 488 P.24d at , 96 Cal. Rptr. at

26. 5 Cal.3d at 554, LB8 P.24 at , 96 Cal. Rptr. at .
27. 5 Cal.3d at 278, 488 P.24 at , 96 Cal., Rptr. at .
28, 5 Cal.3d at 556, 488 P.2d at , 96 Cal. Rptr. at

29. 5 Cal.3d at 557, L88 P.24d at , 96 Cal, Rptr. at



It follows that one problem involved in drafting a constitutional stat-
cte is to adequately define and delimit "those 'extraordinary circumstances'
in which a state or creditor intesrest of overriding significance might justify
summary procedures."3o The court suggested that "the kind of ‘extraordinary
situation' that may justify summary deprivation cannot be precisely defined.“3
However, the statutory draftsman must still come as close as possible to a pre-
cise definition of the situations in which extraordinary circumstances may be
said to exist,

The legislation enacted in 1972 attempted to meet the requirements of
Randone by providing for the immediate issuance of a writ without notice or
hearing only under the following conditicons: when the plaintiff shows the
court that "there is a substantial danger" that the defendant will transfer,
remove, or conceal the property; when the notice camnot be served with rea-
sonable dlligence after 10 days and the court finds that the defendant has
departed from the state or concealed himself to avoid service; when & bulk
gales notice has been recorded and published (the writ in this case to apply
only to such goods); when an escrow has been opened regarding defendant's
sale of a liquor license (the writ in this case to apply only to the pro rata
share of proceeds of sale in escrow); or when the defendant is a nonresident.

The Commission reccmmends that the substance of these provisions be re-
tained but that issuance of a right to attach order and a writ of attachment
be authorized only where the plaintiff shows that great or irreparable in-

Jury would result to him if issuance of the order were delayed until the matter

30. 5 Cal.3d at 557, 488 P.2d at , 96 Cal. Rptr. at
31. 5 Cal.3a at 553, LB8 P.2d at , 96 Cal. Bptr. at

32. Code Civ. Proc. § 538.5.

-10~



33

could be heard on notice. Moreover, the Commission alsc reccmmends that
the judicial officer be authorized to issue a temporary protective order,

in lieu of & writ, where such order would better serve the ends of justice
and equity, taking into consideration the rights and needs of both plaintiff
and defendant. Such authorization should provide desirable flexibility as
well as a less onerous remedy where there is any doubt as to whether the

situation may constitutionally be characterized as extracrdinary.

Exemption of Necegsities

An additional reason cited in Randone for finding the former attachment
procedure unconstitutional was that a2 writ of attachment was allowed to issue
even in situations where the attachment deprived the defendant of his neces-
sities of life, The procedure did allow the defendant to obtain the release
of his propeity by establishing that it wes exempt under a set of statutory
exemptions.3 However, the burden of seeking and proving the exemption was
placed on the defendant, and necessities were subject to attachment until
such time as the defendant proved his right to the exemption. The procedural
steps required could delay the release of the exempt property for at least
25 days.35 The court emphasized that:

the hardship imposed on a debtor by the attachment of his "necessities

of life" is so severe that we do not believe that a creditor's private

interest is ever sufficient to permit the imposition of such deprivation36

before notice and hearing on the validity of the creditor's claim. . . .

* * * * *

33. The Commission has deferred consideration of whether and to what extent
nonrzgident defendants will be subject to ex parte attachment. The Com-
mission has also postponed its consideration of the use of attachment to
gecure Jjurisdiction over nonresident dsfendants. BSee note §, supra.

34, See Code Civ. Proc. §§ 690-690.29, 690.50.
35. 5 Cal.3d at S46, 488 P.2d at » 96 Cal. Rptr. at _
36. 5 Cal.3d at 448, 488 p.2d at , 96 Cal. Rptr. at .

w]l-



[PJlacing the burden on the debtor to seek exemption, does not satisfy
the constitutional requirements. . . . Instead, due process reguires
that all necessities be exempt from prejudgment attachment as an initisal
matter.

[Alt 2 minimum . . . [the defendant must] be afforded = meaningful op-
portunity to be heard on the merits of the plaintiff's claim . . . ,
the state cannot properly withdraw from a defendant the essentials he
needs to live, to work, fto support his family or to litigate the pending
action, before an impartial confirmstion of the actual, as c¢pposed to 3
probable, validity of the creditor's claim after a hearing on that issue.
The attachment provisions enacted in 1972 do permit the defendant to
raise any claim of exemption at the notieced hearing on the plaintiff's appli-~
39
cation for a writ of attachment. Thus, generally, no property will be at-
tached before the defendant has an opportunity to claim his exXempticns. More-
over, the statutory exemptions have been supplemented by a provision reguiring
the exempticn of any property found to be necessary for the support of the
Lo
defendant and his family. As ncted previously, an attempt has been
4y
made to restrict attachment to commercial situations. Finally, an attempt
has also been made to limit the type of property which is subject to attach-
4o
ment to commercial property. All these features tend to remove consumer
necessities from the reach of the attachment procedure and to satisfy the

constituticnal standards set by Randone. The Commission recommends thet these

policies be continued.

37. 5 Cal.3d at 563, 488 P.2d at , 96 Cal. Rptr. at .

38. 5 Cal.3d at 562, 488 P.24 at s 96 Cal. Rptr. at , citing Goldberg v.
Kelly, 397 U,S. 254 (1970), and Boddie v. Connecticut, 401 U.S. 371 {1971).

39. Code Civ. Proe. § 537.3.
bo. Id.

41. See text accompanying note 9 supra.

Y2, Code Civ. Proc. § 537.3.



Unfortunately, the 1972 legislation also provides for the autcmatic is- L
suance of a temporary restraining order pending the hearing referred to above 3
and provides only for the ex parte issuance of a writ of attachment iﬂ extraor-
dinary circumsiances. The order is subject to ceitain limitations; ° how~
ever, its impact may violate the Randcne standards. ° Similarly, there is no
alternative to the issuance of an ex parte writ in extraordinary circumstances,
and the writ may be used to attach necessities in violation of Randcne. The
Commission recommends that the issuance of a temporary protective order be
limited to situations where the plaintiff has shown a real need for such re-
lief and that the court he authorized to issue g temporary protective order
in lieu of an ex parte writ where this action seems appropriate. Both changes
will permit the court to protect potential necessities and still provide adequate
reli=f for the plaintiff. Finally, the Comission recommends that, where the
plaintiff has sought to attach or actually attached particular property, the
defendant may claim as exempt not only that property but any other property
which he wishes to protect in the future., Thus, he may establish an exemption
in advance, thereby precluding the attachment of necessities.

The recommendations suggested above are directed towards satisfying the
constitutional dictates of Randone. This was essentially all that the 1972
legislation attempted to acccmplish. The Commission, on the other hand, pro-
poses a comprehensive revision and modernization of the entire area of attach-

ment. The discussion which follows covers the major points of change in this

ared.

43, Code Civ. Proc. § 538.1.
4, Code Civ. Proc. § 538.5.
45, Code Civ. Proc, § 538.3.

k6. See p. 7, supra.
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ADDITIONAL WRITS PROCEDURE

Existing law simply provides for the issuance of additiﬁnal writs on the
basis of the plaintiff's original affidavit and undertaking. ! The Commission
reconmends that more specific procedures which provide adequate protection
for defendants be created. Where a right to attach order and a writ of attach-
ment have been issued after a noticed hearing, the plaintiff should have two
alternatives. He may apply either ex parte or by a ﬁoticed motion for an ad-
ditional writ describing additional property. In the latter case, 20 days'
notice should be given to the defendant. If the defendant makes no claim of
exemption as to the additicnal property scught to be attached and the plaine-
tiff has filed the necessary undertaking, the additional writ should be is-
sued. If the defendant wants to claim an exemption, such "claim should bte
made at least five days before the hearing. The plaintiff, in turn, should
be required to serve any opposition to such claims at least two days before
the hearing. If no opposition is made, the claim should be granted. If the
defendant files a claim and the plaintiff files notice of opposition to at
least scme of the claimed exemptions, a hearing should be held and the judi-
cial officer should make the necessary determinations and orders., The de-
fendant may not later claim any of the property described in the plaintiff’s
application is exempt without showing a change in circumstances.

Alternatively, the plaintiff should be permitted to utilize an ex parte
procedure for obtaining an additicopal writ., A writ should issue if at the
ex parte hearing the court finds that & right to attach order has been issued
after notice and hearing, that the plaintiff's affidavit shows the property

sought to be attached is not exempt, and that the plaintiff has provided an

L7. Code Civ. Proc. §§ 540, 559-1/2.
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undertaking. After the writ is issued, the defendant may claim exemptions
under the procedure provided by present Secticn £690.50 of the Code of Civil
Procedure,

Where, in extraocordinary circumstances, the plaiﬂtiff has cbtained an
order and writ under the ex parite hearing procedure, | the plaintiff should
be able to apply ex parte for additional writs if he can show that the ex-
tracrdinary circumstances still exist. Claims of exemption would again be
made pursuent to Section 690.50.

These procedures, together with the claim of exemption procedures, per-
mit the defendant to adequately protect his interests. Where a noticed hear-
ing is held on the additional writ, the defendant can present his case before
the writ is issued, Where the additional writ is sought ex parte but after
a right to attach order and writ of attachment have been obtained at a no-
ticed hearing, the defendant has two opportunities to claim his exemptions:
at the time the original order and writ are issuedh9 and then later afiler
the ex parte writ has been served., Similarly, where in extraordinary circum-
stances the pleintiff has ¢btained an initial order and writ under the ex
parte procedure, the defendant again has an opportunity to claim an exemption

in advance at the time the initial writ is served and, if not previcusly made,

after the additicnal writ is served,

METHCD OF LEVY
California law nhow provides for various metheds of levy depending on the
type of property involved. The Commisslion recommends s more detailed and or-
derly scheme utilizing modern terminclogy. Most of the provisions recomended

are based on present law, but certain changes are suggested.

48. See pp. 10-11,. supra.

hg. BSee p. 13, supra.
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General Provisions

The Commission recommends that the writ of attachment (or a separate
statement incorporated thereby) be required to identify the property or in-
terest to be levied upon. Exigting law provides only that the property be
described in the plaintiff's instructions to the levying officer. However,
the procedures recommended for issuance of 2 writ would make the matter of
what property is to be attached always subject to prior judicial considera~
tion. If the writ then issued identifies the property to be levied on, this
should help avoid any discrepancies between what the court has determined may

be attached and what is actuslly levied upon by the sheriff.

Contents of Notice

The Commission recommends that a notice of attachment which informs the
defendant of the capacity in which he is served, the property sought to be
attached, and his rights and duties under the attachment slways be served on
the defendant. Existing law does not specify the contents of the notice of

attachment, and some statutory guidance seems desirable.

Method of Levy for Particular Types of Property

The Commission recommends that specific methods of levy for various dif-
ferent types of property--real property, tangible personal property in the de-
fendant's possession, tangible personal property in possession of a third person,
equipment of & going business, motor vehicles and vessels, farm products and
inventory of a going business, accounts receivable and choses in action, chat-
tel paper, negotiable instruments and money, securities, judgments owing to
the defendant as a judgment debtor, and deposit accounts--be provided. With-
cut detailing the treatment of esch type of property, some differences be-

tween existing law and the recommended provisions should be noted.

1



Real Property

The Commission reccmmends that mere occcupants of real property no longer
be served with a notice of attachment.50 Such service seems to be an indirect
means at best of giving notice to the owner of the property and at worst could
cause undue worry and inconvenience to a person whose possession will not be

disturbed. Service should still be required on the defendant and any record

cwner of the property.

Levy by Custody--Tangible Personal Property in Hands of Defendant

The Commission recommends that the distinction between property capable
of manual delivery and property incapable of manual delivery be discontinued5l
and that the statute speak instead in terms of tangible personal property
generally or specially defined types of property. Under existing law, vhen
property is not capable of manuval delivery, levy is by notice even when it is
in the possession of the defendant.52 The necessity to determine whether
property is or is not capable of manual delivery involves the risk of an in-
correct choice and the resulting invalidity of the attachment. The risk is
removed by eliminating the distinction. Furthermore, by leaving the property
in the hands of the defendant and attaching by notice, subsequent transferees
may not be adequately protected. This problem should be avoided by requir-

ing levy by custody where tangible perscnal property is in the possession of

the defendant except in carefully prescribed situations.

50. Compare Code Civ. Proc. § sh2(1).
51L. See Code Civ. Proc. § 542(3), (5).

52. Code Civ. Proc., § 542(5). See Raventas v. Green, 57 Cal. 254 (1881);
Irilarry v. Byers, 84 Cal. App. 28, P. (1927).
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levy by Notice--Tangible Personal Property in Hands of Third Person

Tangible perscnal property, which is capable of manual delivery and in
the hands of a third person, is not covered by the present statute; tangible
personal property not capable of manual delivery in the hands of a third per-
son is attached by serving notice on that person.53 Under the recommended
statute, tangible personal property not covered by some special statute would
always be levied upon by service on that person. The third person would be
able to demand that the levying officer take the property into custedy. Other-
wise, the third persoh would be liable to the plaintiff for the value of the

defendant's interest in the property until the attachment is released.

Motor Vehicles and Vessels as Bguipment of Going Business

Under existing law, equipment generally is levied upon by filing with
5k
the Secretary of State and serving notice upon the defendant. The Commis-
sion reccomends that motor vehicles and vessels which are equipment of a go-

ing business be treated similarly but that the notice be filed with the De-

partment of Motor Vehicles instead of the Secretary of State.

Inventory of a Going Business and Farm Products

Under existing law, the inventory of a going business is attached, with
the defendant's consent, by placing a keeper in charge of the business, there-
55
by allowing final cash sales to continue for a short pericd. The Commis-

sion recommends that a similar procedurs be retained but that the defendant

be able to seek an order removing the keeper and returniag the property if

53. Code Civ. Proc. § sh2(5).
54. Code Civ. Proc., § 542.1.

55. Code Civ. Proc. § 542(3).
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the property attached is essential for his support and that of his family and
if he can show that he is solvent but for the plaintiff's claim.

The Commission alsc recommends that the plaintiff be permitted, as an al-
ternative to the keeper, to obtain an attachment lien on the inventory by filing
with the Secretary of State. This would give him the same type of priority as a
secured party with a perfected security interest. Finally, the Commission rec-
ommends that farm products held for sale be treated in the same manner as the

inventory of a business.

Negotiable Ingtruments and Chattel Paper

The Commission recommends that the law relating to negotiable instruments
be clarified and that this type of property be attached by serving notice and
taking custody in all situations--whether the instrument is in the possession of
the defendant or a third person. This procedure aveoids the problem arising from

56

transfers to subsequent holders and eliminates the ambiguities in existing law.

56. Under existing law, a promissory note belonging to the defendant but in the
possession of a third person is characterized as both a "credit" and "per-
sonal property capable of manual delivery." Compare Deering v. Richardson-
Kimball Co., 109 Cal. 73, P. (1895)(credit§, and Gow v. Marshall, 90
Cal. 565, ©P. (1891)(credit), with Haulman v. Crumal, 13 Cal. App.2d 612,
57 P.2d 179 (1936)(property capable of manual delivery). Subdivision 5 of
Section 542 provides in part:

[Clredits . . . shall be attached by leaving with the persons . .
having in his possession, or under his control, such credits . . . &
copy of the writ , . , and . . . a notice that . . . the credits . . .
in his possession, or under his control, belonging to the defendant,
are attached in pursuance of such writ.

Levy accordingly would be by notice and the note would not be required to
be taken into custody. Cf. Puissegur v. Yarbrough, 29 Cal.2d 1409, 175 P.
830 (1946)(levy by notice to financial institution regardless of the char-
acter of the property). However, no procedure is specified for levy on
property capable of manual delivery and in the hands of a third person.
Nevertheless, it has been suggested that the proper method of levy on a
negotiable instrument in the possessicn of a third person is by selizure.
See Haulman v. Crumal, supra (dictum). A note in the possession of the
defendant has been treated as perscnal property capable of manual delivery
and attached by seizure. 8ee Jubelt v. Sketers, 84 Cal. App.2d 653, 191
P.2d 460 (1948).
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Lien of Attachment

California law currently provides three different periocds for the dura-

o7

tion of atgachment liens: five years for equipment, three years for real
property,5 and one year for personal property.59 Furthermore, different
procedures are provided for extending these liens. The Commission recommends
that the duration and the provisions for the extension of liens be standard-
ized. All types of property should be subject to a lien which expires two
years from the date of the issuance of the writ of attachment. In order to
extend the lien, the plaintiff should apply upon noticed motion before the
expiration of the two-year periocd for an order extending the lien for not
mere than one year. If the order is issued, it would then be served on the

person holding the property and properly recorded or filed. The aggregate

of such extensions should be Llimited to five years.

UNDERTAKINGS
The existing law of prejudgment attachment is strewn with confusing and
repetitive provisions concerning undertakings. The Commission recommends
that these provisions be simplified and clarified as follows. Certain general
principles should be provided common to undertakings given for any purpose
under the title relating to attachment. As under existing law, the under-
takings should be executed by two or more sureties {or one corporate surety) .60

If the amount of the undertaking depends on the value of property, the prin-

cipal should be reguired to state his estimate of the market value of the

57. Code Civ. Proc. § 5h2.2.
58. Code Civ, Proc. § 542a,
59. Code Civ, Proc. § Sh2c,

£0. See Code Civ. Proc. §§ 539, 539a, 540, 553, 555, 1056.
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61
property. If the beneficiary of the undertaking objects to the principal's

valuation of the property, the court should have discretion to order an ap=-
praisal., All undertakings should be approved by a judicial officer and then
filed at which time they would become effective, This generalizes the proce-
dure now existing with regard to undertakings given to release attached prop-
erty.62 Requiring judicial approval in every case assures that the under-
taking is valid on its face and that the affidavits of the sureties are teche
nically sufficient. All undertakings should also be filed in the court where
the action is pending; under presenﬁ law, scme undertakings are filed in court
and scme with the levying officer.6

As under existing law, the beneficiary should be permitted to object to
the undertaking either on the ground that the sureties are insufficient or
that the amount is insufficient.65 Such objections should be made by noticed
motion and, if the beneficiary's objection involves the value of the property,
he should be required to state his estimate of such value in the motion. This
requirement should facilitate wvoluntary agreement between the beneficiary and
principal as to the proper market value. Under existing law, objections
have to be made within five days after notice of levy or filing. There
seems to be no reason for this limitation, and the limitation could be detri-
mental to the beneficiary should the reason for an objection to the undertak-

ing occur after five days have passed. The Commission recommends that no time

limit be placed on objections to undertakings.

6l. Compare Code Civ. Proc. §§ 677, 710c.

62. Compare Code Civ. Proc. § 5hO.

63. Code Civ. Proc. § 540.

64. Code Civ. Proc. § 539a.

£5. Compare Code Civ. Proc. §§ 539, 554, 555, 678, 711-1/2.
6. Code Civ. Proc. §§ 539, 539a, 553.5, 554.
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The hearing on the motion, appraisal of property, or the examination of
suareties should be held within two to five days of the objection. If the
judicial officer determines that the undertaking is insufficient, then the
principal should be allowed five days to remedy the insufficiency. If this
is nol done, the rights obtained by the filing of the undertaking should cease.
Until replaced, the old undertaking should remain in effect. If the under-
taking is determined after the hearing to be sufficient, then the beneficiary
should not be permitted to object again unless and until changed circumstances
exigt. As indicated above, if the beneficiary's objection is that the prop-
erty's market value is higher than stated by the principal, the principal may
accept the beneficiary's estimate and give an undertaking on that basis, in
which case no hearing would be held on the objection and the beneficiary would
be bound by his estimate., Most of these procedures are based on existing law.éT

Under existing law, the beneficiary has to attempt to satisfy his judg-
ment fram the assets of the principal before trying to enforce it against the
sureties. The Commission recommends that the beneficiary be allowed to pur-
sue the sureties first if he so desires. 8ince the undertaking is in his
favor, the law should facilitate the satisfaction of his claims. The surety
would still be able to seek his satisfaction from the prineipal. In addi-
tion, the surety would be liable only for the amount of the undertaking
whereas the principal would be liable for the full amount of dJdamages caused,
Motions to enforce the liability on an undertaking should have to be made
within a year after the final judgment in the main actlion and the time for

appeal has expired as under existing la.w.68

67. BSee Code Civ. Proc. 8§ 678, 678-1/2, 679, Tl1-1/2, 712, 712-1/2, 833-835,
1030, 1057.

68. See Code Civ. Proc. § 1166a.
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Also, as under existing law, undertakings should be required to be given
by a plaintiff before a writ of attachment or a temporary protective order is
issued. Undertakings for this purpose should be required in cne-half the
amount the plaintiff seeks to recover. Existing law provides that undertak-
ings may be increased on the defendant's motion, but no guide is given as to
the new amount.69 The Commission recommends that the undertaking be increased
to the amount of the probable recovery for wrongful attachment.TID

The defendant whose property is subject to attachment should be permitted
to obtain its release by appearing in court and obtaining an order allowing
him to file an undertaking equal to the lesser of (1) the plaintiff's valua-
tion of the property or {2) the amount specified in the writ to be secured
by the attachment. This procedure is similar to that under existing law.71

LIABILITY FOR WROKGFUL ATTACHMENT

California law does not currently provide any statutory remedy for wrong-
ful attachment. Persons seeking to recover for damages brought about by the
plaintiff's use of prejudgment attachment are required to proceed by way of
the common law actions of malicious prosecution and abuse of process.72 The
Commissicn recommends that the case law in this area be supplemented by statute
in order to make a remedy more readily available to persons injursd by an at-

tachment. By providing a useful remedy to such persons, overreaching by

plaintiffs should be deterred.

69. See Code Civ. Proc. § 539(a).

70. See discussion under Liability for Wrongful Attachment, infra.

7L. See Code Civ. Proc. §§ 540, 554, 555,

72. BSee 2 B. Witkin, California Procedure Provisional Remedies § 214 at

1612-1613 {2d ed. 1970); White Lighting Co. v. Wolfson, 68 Cal. 24 336,
438 P.2d 345, 66 Ccal. Rptr. 697 (1968).
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The Commission recoammends that the following acts be characterized as a
wrongful attachment: levy of a writ of attachment or service of a temporary
protective order where attachment is not authorized or where the plaintiff
does not recover Judgment, levy of a writ of attachment on property greatly
in excess of the plaintiff's legitimate claim, levy of an ex parte writ of
attachment on property exempt from attachment, and levy of the writ of attach-
ment on property of a third person. In each of these cases, the plaintiff
should be liable for all damages proXimately caused, whether direct or conse-
“quential, and all costs and expenses including attorney’s fees reasonably ex-
pended in the wrongful attachment suit. However, the plaintiff's liagbility
should be limited to the amount of the undertaking if the writ of attachment
was issued under the noticed hearing procedure,

The defendant or third person should not be required to bring an inde-
pendent action but should be permitted to proceed by motion, filed in the
original action and gserved on plaintiff within a year after final Judgment
and the time for appeal has expired or the appeal is disposed of.73 Sureties
could be joined in the proceeding, but their liability should be limited by
their undertaking.

Since the cause of action for wrongful attachment is intended to handle

only certain readily identifiable cases, the coumon law remedies should not

be limited by the recomrended procedure.

T73. This procedure would be the same as that provided under existing law
for recovery on an undertaking. Compare Code Civ. Proc. § 1058a.
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PROPOSED LEGISLATION
The Commission's recommendations would be effectusted by enactment

of the following measure:

An act to add Title 6.5 (commencing with Section 480.010) to Part 2

of, and to repeal Chapter 4 (commencing with Section 537) of

Title 7 of Part 2 of, the Code of Civil Procedures relating to

attachment.

The pecople of the State of Californis do enact ss follows:
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Sec. . Title 6.5 {commencing with Section 480.010) is added

to Part 2 of the Code of Civil Procedure, to read:

Title 6.5. Attachment



CHAPTER 1. WORDS AND PHRASES DEFINED

§ 480.010. Application of definitions

480.010. Unless the provision or context otherwise requires,

these definitions govern the construction of this title.

Comment. Section 480.010 is & standard provision found in the
definitiopal portion of recently enacted California codes. 5See, e.g.,
Evid. Code § 100; Veh. Code § 100.

Additional definitions are found in the preliminary provisions of
the Code of Civil Procedure. E.g., Section 17 provides "the singular

number includes the plural and the plural the singular.”

I-1



§ 480.020. Account debtor

480.020. M"Account debtor” means the person who is obligated

on an account receivable, chattel paper, or chese in action.

Comment. Section 480,020 is based on the definition of "account
debtor" provided by paragraph (a) of subdivision (1) of Section 9105 of
the Commercial Code. Paragraph (a) of Section 9105 provides:

(a} ™Account debtor" means the person who is obligated on an
account, chattel paper, contract right or generzl intangible.

Section 480.020 merely substitutes the term "account receivable” for
"account" and "chose in action” for “"general intangible." See Sections
480.030 {"sccount receivable" defined), 480.050 ("chose in actlion" defined).
Attachment of "contract rights” (as that term 1s defined by the Commercial
Code) is not permitted. BSee Comment to Section 480.050. "Chattel paper”

is defined by Section 480.040.



§ 480.030. Account receivable

480.030. "Account receivable" means any right to peyment
which has been earned for goods sold or leased or for services
rendered which is not evidenced by 8 negotiable instrument,

security, or chattel paper.

Comment. Section 480.030 is based on the definition of "account" pro-
vided by Section 9106 of the Commercial Code. Section 9106 provides in
part:

0106. "Account" means any right to paymcnt for goods sold or leased
or for services rendered which is not evidenced by an instrument
or chattel paper.

The term "account receivable" 15 used in this title because 1t is a
more descriptive phrase than "account” and to avoid confusion with the term
"deposit account." Compare Section 480.080. The term "instrument" used in
Section 9106 is defined by paragraph {g) of subdivision (1) of Section 9105
as follows:

(g) "Instrument" means a negotiable instrument (defined in Sec-
tion 3104}, or a security (defined in Section 8102) or any other writ-
ing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in ordinary
course of business transferred by delivery with any necessary indorse-
ment or asaigoment;

Section 480.030 substitutes the terms "negotiable inmstrument” and "security"
for "instrument” but retains the substance of the Commercial Code. See
Sections 480.160 ("negotiable instrument" defined), 480.210 (“security"
defined).

Section 480.030 makes clear that the right to payment covered by this
gection must have been earned by specifically inciluding this requirement.

The methed of levy on an account receivable 1s provided by Section

L87.370.



§ 480.0LO. Chattel paper

480,040. "Chattel paper' means a writing or writings which
evidence both a monetary obligation and & security interest in or
a lease of specific goods. When a transaction is evidenced both
by such & securlty agreement or a lease and by an instrument or a
series of instruments, the group of writings taken together con-
stitutes chattel paper. As used in this section, "instrument"”
means a negotiable instrument, or a security, or any other writing
which evidences a right to the payment of money and is not itself
a security agreement or lease and 1s of a type which is in the
ordinary course of business transferred by delivery with any neces=

sary indorsement or sssignment.

Comment. Section 480.040 is substantively the same as paragraph (b)
of subdivision (1) of Section 9105 of the Commercial Code. Paragraph {b}
of Section 9105 provides:
(b) "Chattel paper" means a writing or writings which evidence
both &8 monetary obligation and a security Interest in or a lease of
specific goods. When a transaction is evidenced both by such a

security agreement or s lease and by an instrument or a serles of
instruments, the group of writings taken together constitutes chattel

paper . . .

The term "instrument" used in subdivision (b} of Section 9105 1s defined in
paragraph {g) of subdivision (1) of Section 9105. Section 4B0.0LO incorporates
the same definition in its third sentence. Thus, "chattel paper" under this
title has basically the same mesning as "chattel paper' under Section 9105

of the Commercial Code, and the following excerpt from the Comment to Section

0105 should help to explain the term.
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§ 480.0ko

A dealer sells a tractor to & farmer on ccnditlonal sales contract.
The conditional sales contract is & "security agreement', the farmer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "collateral” defined in Section 9-109 as "eguipment". But now
the dealer transfers the contract to hiz bank, either by outright zale
or to secure a loan., BSince the conditional sales contract 13 a security
agreement relating to specific equipment the conditional sales contract
is now tha type of collateral called "chattel paper". In this trans-
action between the dealer and his bank, the bank is the "secured party”,
the dealer is the "debtor", and the farmer is the "account debtor”,

»

Under the definition of "security interest” in Sectien 1-201{37)
a2 lease does not create a security interest unless intended az security.
Whether or not the lease itsslf is & security agreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
desler enters into a straight lease of the tractor toc the farmer (nct
intended a8 security), and then arranges to borrow money on the security
of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by Sectiac 487. 380.
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§ 480.050 Chose in action

480.050. "Chose in action" means any right to payment of a
fixed or reascnably ascertsinasble amount which arices out of the
conduct of any trade, business, or profession and which (a) is not
conditioned upon further performance by the defendant or upon any
event other than the passage of time, (b) is not an account receivable,
{c) is not & deposit account, and (d) is not evidenced by & negoti-
able instrument, security, chattel paper, or judgment. The term

includes an interest in or a claim under an insurance policy.

Comment. Section 480.050 defines "chose in action" as the term is
used in this title. It should be noted that, in contrast with the term
"contract right” under the Commercial Code, the right must be earned and
must be in a fixed or reasonably ascertainable amcunt. Compare Com. Code
§ 9106 ("'contract right' means sny right to payment under e contract not
yet earned by performance and not evidenced by an instrument or chattel
paper”; "'general intangibles' means any personal property (including
things in action) other than goods, accounts, contract rights, chattel
paper, documents, and instruments. Any interest or claim in or under any
policy of insurance 1s & general intangible."}.

The phrase "which arises out of the conduct of any trade, business, or
profession” limits the term to business-oriented debts. See Section 486.010
andt Comment thereto.

The method of levy on a chose in action 1s provided by Section 487.370.
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§ 480.060. Complaint

480.060. '"Complaint" includes a cross-complaint.

Comment. Section 480.060 contimues former law. See Rose v. Pearman,

163 Cal. App.2d 480, 329 P.2d 501 (1958); Allers v. Beverly Hills Iaundry, Inc.,

98 cal. app. 580, 277 P. 337 (1929).
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§ 480.070. Defendant

4B0.0TO. '"Defendant" includes a crosscdefendant.

Comment. See Comment to Section 480.060.
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§ 480.080. Deposit account

480.080. "Deposit account” means any of the following:

{(a) An account in any "bank" described in Section 102 of
the Financial Code.

(b) An account in any stete or federal savings and loan
association. As used in this paragraph, "account” includes
investment certificate, share account, and withdrawable share.

(c) An account for funds received from a member of & credit

union.

Comment. Section 480.080 defines "deposit account” as the term is
used in this title. Industrial loan companies tas described in Financial
Code Section 18003) are not included under this sectioﬁ because they only
issue investment or thrift certificates. See Fin. Code § 18402. See also
Fin. Code § 18003 (referring to certificates as '"choses in action"”).
These companies are expressly frohibited from receiving deposits or issu-
ing certificates of deposit. See Fin. Code § 18L03.

The method of levy on deposit accounts is provided by Section 487.390.
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§ 480.090. Document

480.090. "Document" means & "document of title'" as defined by

subdivision (15) of Section 1201 of the Commercial Code.

Comzent. Section 480.090 defines document by incorporating by refer-
ence the term document of title defined by subdivision (15) of Section
1201 of the Commercial Code. Subdivision {15) provides:

{15} "Document of title" includes bill of lading, dock warrant,
dock receipt, warehouse receipt, gin ticket, compress receipt, end
alsc any other document which in the regular course of btusiness or
financing is treated as adequately evidencing that the person en-
titled under the document (Section ThO3(%)) has the right to receive,
hold and dispose of the document and the goods it covers. To be a
document of title a document must purport to be issued by a bailee
and purport to cover goods in the bailee's possession which are
elther identirfied or are fungible portions of an identified mass.

Goods subject to a nonnegotiable document are levied upon pursuant to
Section 487.330. A negotiable document is levied upon in the same manner

as 8 negotiable instrument. See Section HST.hOO.'



§ 480.100. Equipment

480.100. "Equipment" means tangible [personal] property in
the possession of the defendant and used or bought for use pri-
marily in the defendant's trade, business, or professicn if it is

not included in the definitions of inventory or farm products.

Comment. Section 480.100 is based on the definition of "equipment”
provided by Section 9109 of the Commercial Code. Section 3109 provides
in part:
9109. Goods are . . ."equipment" if they are used or bought for
use primarily in business (including farming or a profession) or by a
debtor who is & nonprofit organization or a governmental subdivision
or agency or if the goods are not included in the definitions of
inventory, farm products or consumer goods . . . .
Farm products and inventory are defined by Sections 480.110 and 480.120
regpectively.
The method of levy on eguipment of a going business except motor
vehicles and vessels is provided by Section 487.340. Motor vehicles and
veesels which are equipment of a going business are levied upon pursuant

to Section 487.350. See also Sections 480.150 (motor vehicle defined);

480.220 {vessel defined).
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§ 480.110. Farm products 3

480.110. "Farm products" means crops or livestock or supplies
used or produced in farﬁing operations or products of crops or live-
stock in their unmanufactured states (such as ginned cotton, wool
clip, maple syrup, honey, milk, and eggs), while in the possession of
a defendant engaged in raising, fattening, grazing, or other farming
operations. If tangible [personal] property is a farm product, it

is neither equipment nor inventory.

Comment. Section 480.110 is based on the definition of "farm products"

provided by Section 9109 of the Commercial Code. Secticon 9109 provides in |

part:

9109. Goodas are . . . "farm products" if they are crops or live-
stock or supplles used or produced in farming cperations or if they are
products of crope or livestock in their ummenufactured states {such as
glnned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in raising, fettening,
grazing or other farming operations. If goods are farm products they
are neither egquipment nor inventory . .

Bquipment and inventory are defined by Sections 480.100 and 480.12C respec-

tively.

The method of levy on ferm products 1s provided in Section 487.360.
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§ 480 120. Inventory

480.120. "Inventory" means tangible {personal]) property in the
possession of a defendant who holds it for sale or lease or to be
furnished under contracts of service or if it is raw materials, work
in process, or meterials used or consumed in hils trade, business, or
profession. Inventory of a person is not to be classified as his

equlpment.

Comment. Section 480.120 is based on the definition of "inventory"
provided by Section 9109 of the Commercial Code. BSection 9102 provides
in part:

9109. Goods are . . . "inventory" if they are held by a person
who holds them for sale or lease or to be furnished under contracts
of service or if he has leased or so furnished them, or if they are
raw materiasls, work in process or materials used or consumed in a
business. Inventory of & person is not to be classified as his
egquipment. ”

The phrase "or if he has leased or so furnished them" has been deleted to
make clear that inventory under thias title is limited to property in the
possession of the defendant.

The method of levy on inventory of a geoing business is provided by
Section 487.360. [Levy generally on tangible personal property in the
possession of the defendant is provided by Section 487.320. Levy generally

on tangible personal property not in the possession of the defendant is

provided by Section 487.330.
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§ 480.130. Judicial officer

480.130. "Judicial officer" means any judge or any commissioner
or other officer appointed by the trial court to perform the duties

required by this title.
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§ 480.140. ILevying officer

480.140. "Levying officer" means the sheriff, constable, or
marshal who is directed to execute a writ or order issued under

this title.
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§_480.150. Motor vehicle

480.150. '"Motor vehicle" means a "motor vehicle" as defined

by Section %15 of the Vehicle Code.

Comment. Section 480.150 defines "motor vehicle" by incorporating
by reference the same term as defined by Section 415 of the Vehicle Code.
Section 415 provides: "415. A 'motor vehicle' is a vehicle which is
self-propelled.” This definition includes not only cars, trucks, and
buses but all sorts of heavy equipment arnd miscellaneous vehicles; Ee8s
golf carts, snowmobiles, forklifts, farm and cemetery equipment. T+ should
be noied, however, that Section 486.010 provides significant limitaticns on
the nature of properiy which is subject. to attachment.

The method of levy on motor vechicles which are equipment of 8 going
business is provided by Section 487.350. Levy on other vehicles which are
subject to attachment is accomplished pursuant to Sections 487.320, L87.330,

and 487.360.
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§ 480.160. Negotiable instrument

4180.160. '"Negotiable instrument" means a "negotiable ilnstrument"
as defined by Section 3104 of the Commercial Code.
Comment. Section 480.160 defines "negotisble instrument" by incorpo-
rating by reference the same term as defined by Section 3104 of the Commercisl
Code. Section 3104 provides:

3104. (1) Any writing to be a negotiable instrument within
this division must

(a) Be signed by the maker or drawer; and

{b) Contain an unconditional promise or order to pay & sum cer-
tain in money and no other promise, order, obligation or power given
by the maker or drawer except as authorized by this division; and

(c) Be peyable on demand or at a definite time; and

(d) Be payable to order or to bearer.

(2) A writing which ccmplies with the requiremente of this sec-
tion is

(a) A "draft" ("bill of exhange") if it is an order;

(b} A "check" if it 1s a draft drawvn on a bank and payable on
demand;

(c) A "certificate of deposit" if it is an acknowledgment by a
bank of receipt of money with an engagerment to repay it;

(d) A "note" if it is a promise other than & certificate of
deposit,

* * * * *

The method of levy on a negotiable instrument generally is provided by

Section 487.400. But see Section ug7,390 (deposit account).
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§ 480.170. Person

480.170, "Person" includes an individusl, & corporation, &

partnership or other unincorporated association, and a public entity.



§ 480.180. Plaintiff

480.180. "Plaintiff" means a person who files a complaint or

cross-complaint,

Comment. See Comment to Section 480.060.
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§ 480.190. Prcbable validity

480.190. A claim has "probable validity' where it is more likely
than not that the plaintiff will obtain s judgment against the defendant

on that claim.
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§ 480.200. Public entity

480.200. "Public entity" includes the state, the Regents of the
University of California, a county, a city, distriet, public authority,
public agency, and any other political subdivision or public corpora-

tion in the state.

Comment. Section 480.200 adopts the language of the definition found

in Section 811.2 of the Govermment Code.
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§ 480.210. Security

ence

8102

L180.210. "Security" means a “"security" as defined by Section 8102

of the Commercial Code.

Comment. Section #80.210 defines "security" by incorporating by refer-

the same tefm a8 defined by Section 8102 of the Commercisl Code. Section
provides in part:
8102. (1) 1In this division unless the context otherwise requires
(a) A "secwrity” is an instrument which
{i} Is issued in bearer or registered form; and

(11) Ie of = type commonly dealt in upon securities exchanges or
markets or commonly recognized in any area in which it is issued or dealt
in as & medium for investment; and

(1i1) 1Is either one of a class or series or by its terms is divisible
into & class or series of instruments; and

(iv) Evidences a share, participation or other interest in property
or in an enterprise or evidences an cbligation of the iasuer.

(b) A writing vhich is a security is governed by this division and
not by Uniforis Commercial Code-~Commercial Psper even though it also
weets the requirements of that division. This division does not apply
to money.

{c) A security is in 'registered form" when it specifies a person
entitled to the security or to the rights it evidences and when its
transfer may be registered upon bocks maintained for that purpose by or
on behalf of an issuer or the security sc states.

(d) A security is in "bearer form" when it runs to bearer accord-
ing to 1ts terms and not by reason of any indorsement.

* * * * *

The method of levy on a security is provided by Section 487.410.
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§ 480.220. Vessel

480.220. "vessel" means a numbered vessel as that term is used

in Division 3.5 of the Vehicle Code.

Comment. Section 480.220 defines "vessel"” by incorporating the term
"mumbered vessel" used in the registration of vessels provisions of the
Vehicle Code. See Veh. Code §§ o840, 9850, 9873. The method of levy on
vessels which are eguipment of a going business is provided by Section
187.350. levy on other vessels which are subject to attachment is accom-

plished pursuant to Sections 487.320, L87.330, and 487.360.
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CHAPTER 2. GENERAL PRCVISIONS

§ 481.010. Short title

“81.010. This title shall be known and may be cited as "The

Attachment Iaw."
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§ 481.020. Rules for practice and procedure

481.020. Notwithstanding any other provision of law, the
Judicial Council may provide by rule for the practice and pro-

cedure in proceedings under this title.

Comment. Section 481.020 is the same &s Civil Code Section 4001

(The Family Iaw Act).
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§ 4B81.030. Forms

181.030. The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents required by this

title. Any such form prescribed by the Judicial Council i1s deemed

to comply with this title.

Comment. Section 481.030 requires the Judicial Council to prescribe
the forms necessary for the purposes of this title. Varlous sectione pre-
scribe information to be contained in the forms, but the Judiecial Council
has complete authority to adopt and revise forms as necessary and may re-
guire additional information in the forms or may omit information from the

forms that 1t determines is unnecessary.
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§ 481.0k0. General requirements for affidavits

481.040. The facts stated in each affidavit filed pursuant to
this title shall be set forth with particularity. Each affidavit
shall show affirmatively that the affiant, if sworn ss a witness,
can testify competently to the facts stated therein. The affiant
may be a party to the action or any other person having knowlege of

the facts.

Comment. Section 481.040 provides standards for affidavits filed
pursuant to this title. These standards are comparasble to but not as
restrictive as those provided for affidawvits filed in support of or in
opposition to a motion for summary judgment. Compare Section 437c. A
verified complaint that satisfies the requirements of Section 481.040 may

be used in lieu of or in addition to an ordinary affidavit.
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§ 481.050. Secrecy prior to return of service; exception; form of request

481,050, {a) If the plaintiff so requests in writing at the time
he Tiles his complaint, the clerk of the court with whom the complaint
is filed shsll not make mvailable to the public the records and documents
in such action before either (1) thirty (30) days after the filing of
the complaint or (2) the filing pursuant to this title of the return of
service of the notice of hearing snd any temporary restreining order,
or of the writ of attachment if issued without notice, whichever event
oceurs first.

{(b) Notwithstanding the provisiocns of subdivision (a) of this
section, the clerk of court shall make the entire file in the action
available for inspection at any time to any party named in the complaint
or to his attorney.

{c) The request by plaintiff that the fact of filing of a complaint
or application for relief not be made public may teke the form of a
notation to that effect, made by rubber stamp or other suitable means, at

the top of the first page of the complalnt filed with the clerk.

Comment. Section U81.050 is substantively the same as former Section
537.5. Sectlon 537.5 provided:

537-5. In cases of attachment the clerk of the court with whom
the complaint is filed, if requested by plaintiff in writing at the
time of filing the compleint, shall not meke public the fact of the
filing of the complaint, or of the issuance of the attachment, until
after the filing of the return of service of the notice and temporary
restraining order or of the writ of attechment if lssued without notice,
except that if the return of service of the notice and temporary
restraining order or of the writ of attachment 1s not made within 30
days after the filing of the complaint in the action, the clerk of the
court with whom the complaint is filed shall make available to the public
the records and documents in such action. However, the clerk of such
court shall mske the entire file in the action available for inspection
at any time to any party named in the complaint, or to his attorney.
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§ LB1.0s0

The reguest by plaintiff that the fact of filing of & complaint
or issuance of an attachment not be made public may take the form of

a notation to that effect, made by rubber stemp or other suitable
means, at the top of the first pege of the compleint filed with the

clerk.
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CHAPTER 3. ACTIONS IN WHICH ATTACHMENT AUTHORIZED

§ 482.010. Claims arising out of conduct of trade, business, or profession

482.010. (a) An attachment may only be issued to secure the
recovery on & claim for money in a fixed or reasonably ascertainable
amount, based upon a contract, express or implied, and arising out of
the conduct by the defendant of a trade, business, or profession. The amount
of recovery claimed shall be not less than one thousand dollars ($1,000)
exclusive of interest and attorney's fees. The contract upon which the
claim is based shall not be secured by a security interest vpon real or
personal property or, if originally so secured, such security interest
shall have become valueless without act of the plaintiff.

{(b) An attachment may be issued pursuant to subdivision (a)

whether or not other forms of relief are demanded.

Comment. BSection 482.010 is based upon a portion of former Section
537.1. Section 537.1 provided in part:
537.-1. An action referred to in Section 537 is an action or
actions by the seme plaintiff in which the total sum claimed, exclusive

of interest, attorneys' fees and costs, is five hundred dollars {$500)
or more and vhich is one or more of the following:

() An action against a defendant described in subdivision (a),
(b) or {c) of Section 537.2 for a liguidated sum of money based upon

(1) Money lcaned; or
(2) A negotisble instrument; or
(3) The sale or lease of, or & license to use, real or personal

property (including, without limiting the generality of the foregoing,
goods sold and delivered on open account); or
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§ L82.010

(41 Services rendered,

if the claim is not secured by any mortzage, deed of trust

or security interest ou real or persoual property or, if g
originally so secured, such security has, without uny act of

the pluintiff, or the person te whom the security was

given, become valueless. The rict that intorest, attorneys’

fees, costs.or any combination thereof ure clutined by the

plaintiff in addition to the principal amount of the debt -

shall not make the clain:’ unliquidated within the

meaning of this section. ' '

* * : * * R
Section ¥52.010 raises the ni_nimuﬁ limit claimed ﬁaa 500 dollars
to 1,000 dollars. With this exception, Section 482.010 is substantively
similar to formef Sectiom 537.1. Subdivision {8} of former Section
537.1 referred to actions ”aga.inst 8 defendant descrided in subdivisions

(a), (b). or (¢} of Section 537.2 . . . ." These defendants vere:

53T2. -

qa) All corporations organized under the Ceneral
Corporation Law or under Part 4 (commencing with
Section 13490} of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business
corporations.

(b) All partnerships organized under the Uniform
Partnership Act {Chapter 1 (commencing with Section
150013 of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
{commencing with Section 15301) of Title 2 of the
Corporations Code) or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.

{¢) Indiviauals engaged in a trade or business.

» +* * * *

Subdiviaion {a) of former Section 537.1 also listed a number of bases for

the claim on which an attachment could be based. Section U482.010 accomplishes
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§ 482.010

these same ende by limiting the clalms on which an ettachment to those
"based upon a contract, express o implied, and erising out of the con-

durt of & trade, business, or profession.”

Note, Sectlions537.1 and 537.2 also provided that an attachment could
be igeved in any action Por the recovery of money agsinst :

any person mot residing in this state (including

any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 {commencing
with Section 6403) of Part 1] of Division 1 of Title 1 of the
Corporations Code, and any foreign partnership which
has not filed a designation pursuant to Section 15700 of
the Corporations Code), or who cannot after due
diligence be found within this state, or who conceals
himself to avoid service of summons.

The Commiecion has deferred consideration of whether and to what
extent nonresident defendants will be tresated uniquely and whether attache
ment will be permitted to secure jurisdiction. When this queation has
heen determined, any needed revisions will be made in this chapter and
elsevhere .

Bection 482.010 (and the remainder of this statute) attempts to do no
more than fmplement the basic policy behind Senate Bill 1048. The grounds
for attachment formerly provided by Section 537 (before iis repeal in 1972)
were as followa:

1. Unsecured contract; support actions. )

1. In zn action upon a contract, express or implied, for th'e dxr‘ect pay-
ment of meney, ia) where the contract in made or i payable in thia state;
or (b) where the coniract is made outside that state and is not payable
in this state and the amount of the claim based upon such conlract extfeed,a
five thousand dollars {$6,000); and where the contract deseribed }'n either
(2). or (b) iz not secured by any mortgage, deed of trust, or hey upon
real or personal property, or any pledge of personal property, or::f orig-
inally so secured, such security has, without any act of the plaintiff, or
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§ 48z.010

ihe persen o whom the scenrily was givep, becowid valueless,  An action
dpon gny Uabilidv, existing under the laws of this state, of » spouse, rela-
ive, o ¥mdred, for the zuppord, maiptenance, cirg, or necessaries fur.
nished o the othor sooilse, o ofber relatives or kindred., shall e deemed
0 De an Bctinn open an irapkied contract within the term as used throughout
all subsiivimons of (his seclien.  Awn aclion hroagh! parsuent to Seclien
1692 of the Civil Code shall be deemed an action upen an implied contract
within the mesning of that term: s used in this section.

£ Conira.cte of nonresidonts snd eheonters,

2. in an setion upon ¢ cealract, espress or implied, against a defend-
ant wot remding In this stele, or whe hes departed from the atate, or who
canngt after due diligenee he found within the stals, or who conceals him-
self to aveld serviee of summons.

3. Damaoges for injuries by nonsesidents or absenicer, :

3. In ao action againsi s defendant, nol residing in this state, or who
hus departed from the state, or whe eannot afier due diligence he found
within ihe state, or who concenls himself to aveid service of summons,
to recover & aim of mongy ay damages, srising frem an injury {o or deeth
.of a pereen, or damage to property in this state, in consequence of negli-
genes, frand, or other wrongiul act.

4. Uniswfg) detainer; unsecnred rent.

4. In an sction in aslawful detainer where it appears from the verified
compiaint on file therein that rept is actusly due and payable from the
defendant ts the plaintiff for the premises scught o be recovered in
aaid actian; provided, the payment ¢f such vent i not secored by sny
mortgage or len upon weml or ooraonal proporiy, or pledge of persena!
property, or, i originelly so secured, such sacurity haes, without any act
of the plaintif! or he »emwon o whom the saxurity was givern, become
valueless,

%.  Aeotions by sisre or political subdivigicns for thxes or on cbligations.

&, In an action by the Stste of Californin o sny pelitical subdivision
thereaf, for the collection of taxes due sald staie or political subdivision,
or for the coliection of any moneys due upon nuy obligstion or penslty im-

- posed by iaw,
8. Actictm for recevery of funds expended in narcetics investigations,

§. TIn any action by the State of California, or any political subdivision
thereof, for the recovery of funds purseant (o Seclion 11680.6 of the
Health and Safely Code. In such casszs, funds an the defendent’s person
at the time of his arrest whiek are retained in cfficial custody shall slse
be subiiect to atiochment.



CHAPTER 4. NOTICED HEARING PROCEDURE FOR

OBTAINING WRIT OF ATTACHMENT

Article 1. Right to Attach Order; Issuance of Writ

of Attachment

7 § 483.010. Application for order and writ

483.010. Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for a right
to attach order and a writ of attachment by filing an application for

the order and writ with the court in which the action 1s brought.

Comment. Section 483.010 is similar in content and purpose to former

Section 537 which provided in part:

537. The plaintiff, .'. . at the time of issuing the summons, or at

any time afterward, may have the property . . . of a defendant . . .
attgched in accordance with the procedure provided in this chapter .

This chapter provides a noticed hearing procedure for the issuance of a

writ of attachment which should be utilized in most situations. A procedure

for the ex part issuance of a writ of attachment prior to.a noticed hearing on

the probable validity of the plaintiff's claim is provided in Chapter 5

( commencing with Section 484,010) for use in exceptional circumstances.

Attachment is, of course, a prejudgment remedy; after final judgment, the

plaintiff may, if necessary, proceed by wvay of execution.



§ 483.020. Contents of application

k83.020. The application shall be executed under oath and shall
include all of the following:

(2) A statement showing thet the attachment is sought to secure
the recovery on a claim upon which an attachment may be issued.

{(v) A statement of the amount the plaintiff seeks to recover
from the defendant (the amount of defendant's indebtedness over end
above all claims which would diminish the amount of the plaintiff's
recovery) or, if an attachment is sought for only & part thereof, such
partial amount.

{c) A statement that the attachment is not sought for a purpose
other than the recovery on the claim upon which the attachment is
based.

(@) A statement that the applicant has no information or belief
that the claim has been discharged in a proceeding under the Netional
Bankruptey Act or that the prosecution of the action has been stayed in
a proceeding under the National Bankruptcy Act.

(e) A description of the property to be attached under the writ
of attachment, including plaintiff's estimate of its falr market
value, and a statement that the plaintiff is informed and believes

that such property is subject to attachment.

Comment, Section 483.020, together with Section 483.030, are substan-
tively similar to former Section 538. Section 538 provided:
538. A plaintiff desiring the issuance of a writ of attachment
ghall file with the court an application supported by an affidavit or

affidavits based upon the perscnal knowledge of the persons subscribing
theretoc and showing all of the following:
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§ 483.020

(a) That the action is one in which the issuance of a writ of
attachment is proper under the provisions of Sections §37 to 537.3,
inclusive.

{(b) That the indebtedness claimed in the complaint is justly
due and presently owing to the plaintiff by the defendant, over and
above all legal setoffs or cross-complaints, or, if the action is
one against a defendant described only in subdivision (d) of Section
537.2, the amount claimed by the plaintiff against the defendant and
that the plaintiff believes that he has a valid cause of action for
an amount of money equal to that sum.

{c} That the attachment is not sought and the action is not
prosecuted to hinder, delay or defraud any other creditor of the
defendant.

(4} That the plaintiff has no information or belief that the
defendant has filed any proceeding under the National Bankruptcey Act
or has made a general assignment for the benefit of creditors, or,
if any such proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.
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§ 483.030. Affidavit in support of application

483.030. The application shall be supported by an affidavit
showing that the plaintiff is entitled to a judgment on the claim

upon which the attachment is based.

Comment. Section 483.030 contimues the requirement of former Section
538 that the plaintiff's application for the ilssuance of a writ of attach-
ment be supported by appropriate affidavits. See Comment to Section
483.020. "Genersl requirements for these afficevits are rrovided in Sec-
tion 481.040. Of course, several affidavits mey be used which together
provide evidence sufficient to entitle the plaintiff to a judgment in the
action. See Code Civ. Proc. § 17 (singular number includes the plural).
Moreover, the application itself may contain the necessary supporting

evidence.



§ 483.040. HNotice to defendant

483.040. No order or writ shall be issued under this article
unless, at least twenty (20) days prior to the hearing, the defendant
has been served with 8ll of the following:

(a) A copy of the summons and complaint.

(b) A Notice of Application and Hearing.

{c) A copy of the application and of the affidavit in support

of the application.

Cowment. Section 483.040 is similar to former Section 538.2 which

provided:

538.2. The notice of hearing issued pursuant to Section 538.1
shall provide for a hearing on the gquestion whether a writ of attach-
ment shall issue to be held seven business days (exclusive of Saturdays,
Sundays and legal holidays) after the service of the notice upon the
defendant or upon the first reguiar date law and motion matters are
heard thereafter, whichever occurs later. The notice and temporary
restraining order shall be served and return of service shall be made
as provided inthis code for the service of a summons and complaint.

The notice shall be accompanied by a copy of the complaint and & copy
of the affidavit or affidavits filed by the plaintiff under Section

538.



§ 483.050. Contents of Fotice of Application and Hearing

483.050. The "Notice of Application and Hearing" shall inform
the defendant of all of the following:

{2} A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, on plaintiff's application
for a right to attach order and a writ of attachment.

(b} The order will be issued if the judicial officer finds that
the plaintiff's claim is probably valid and the other requirements
for issuing the order are established. The hearing is not for the
purpose of determining whether the claim is actually valid; the

determination of the actual validity of the claim will be made in

subsequent proceedings in the action and will not be affected by the
decision of the judicial officer at the hearing on the application
for the order.

{c) If the right to attach order is: issued, a writ of attachment
will be issued to attach the property specified in the plaintiff's
application unless the court determines that such property is exempt
from attechment. The order will not be limited to the property speci-
fied in the application but may later be extended to any nonexempt
property of the defendant.

{(d) 1If the defendant desires to oppose the issuance of the order,
he must file a notice of opposition and supporting affidsvit as required
by Section 483.060.

(e} If the defendant claime that the property specified in the
application, or a porticn thereof, is exempt from attachment, he must

include such claim in the notice of opposition filed pursuant to
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§ 483.050
Section 483.060 or file a separate claim of exemption with respect to
the property as provided in Section 483.070. If he does not do so,
the claim of exemption will be barred in the absence of a showing
of a change in circumstances occurring after the hearing.

(f) The defendant may cobtain a determination at the hearing
whether property not specified in the application is exempt from
attachment, but .the failure to claim that property not so specified
is exempt frowm attachment will not preclude him from making & claim
of exemption with respect to such property at a later time.

{g) The plaintiff's address within this state for the purpose
of service by mail upon him of any notice of opposition, claim of
exemption, or affidavit referred to in Section 483.060 or 483.070.

(h} Either the defendant or his attorney or both of them may
be present at the hearing. The following statement shall be included
in the notice: "You may seek the advice of an attorney in any matter
connected with the plaintiff's application. Such attorney should be
consulted promptly so that he will be ready to appear for you at the

hearing."

Comment. BSection 483.050 had no counterpart under former law. This
section simply outlines the basic requirements for the "Notice of Applica-

tion and Hearing." See Section 481.030 (Judicial Council to prescribe forms).



§ 483.060. Notice of opposition by defendant and supporting affidavit

law.

483.060. {a) If the defendant desires Lo oppose the issuance
of the right to attach order in the form sought by plaintiff, he
shall file and serve upon the plaintiff no later than five (5) deys
prior to the date set for the hearing a notice of opposition. The
notice shall state the grounds on which the defendant opposes the
issuance of the order and shall be accompanied by an affidavit sup-
porting any factual issues ralsed and points and authorities support-

ing any legal issues raeilsed. If the defendant fails to file a notice

of opposition within the time prescribed, he shall not be permitted
to submit opposition to the issuance of the order.

(b) If a defendant filing a notice of opposition desires to make
any claim'of exemption as provided in Section 483.070, he shall include

such claim in the notice of opposition filed pursuant to this section.

Comment. Section 483.060 had no precise counterpart under former

Former Section 538.4 provided in part:

538.4. . . . . Each party shall serve upon the other.at least
24 hours before the hearing any affidavits intended to be intro-
duced at the hearing, unless the court at the hearing for good
cause shown permits the introduction of affidawvits not previocusly
served.

Section 483.060 requires the defendant to file a notice of opposition

and supporting affidavits or points and authorities in every case where

he seeks to oppose lssuance of a writ. Iu turn, the plaintiff is required

to file any counteraffidavits in opposition to a claim of exemption not later

than two days before the hearing date. See Section U483.070. See also

former Sections 556 and 557 which provided:

556, The defendant may also at any time, either before or after
the release of the attached property, or bvefore any attachment shall
have been . actually levied, apply, on motiom, upon reasonable notice
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§ 483.060

to the plaintiff, to the court in which the action is brought, or to
a judge thereof, that the writ of attachment be discharged on the
ground that the same was improperly or irregularly issued.

557. If the motion be made upon affidavits on the part of the
defendant, but not otherwise, the plaintiff may oppose the same by
affidavits or other evidence, in addition to those on which the attach-

ment was made.



§ 483.070. Claim of exemption and supporting affidavit; notice of opposition

483.070. (a) If the defendant claims that the property described
in the plaintiff's application, or & portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided in
this section. If he fails to do so, he may not later claim such exemp-
tion unless he shows that he did not have a right to the exemption
at the time the plaintiff filed his application and that the right

to. the exemption is the result of & change in circumstances occurring

after that time.
{b) If the defendant desires to claim at the hearing that property

" not described in the plaintiff's application is exempt from attachment,

in vhole or in part, the defendant shall claim such exemption as pro-

vided in this section. TFailure to make such claim does not preclude

the defendant from later claiming the exemption. If the claim is made

as provided in this section but the defendent feils to prove that the

property is exempt from attachment, he may not later claim that the

property, or a portion thereof, is exempt unless he shows & change in

circumstances occcurring after the hearing.

(e) The claim of exemption shall:

{1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the cleim.

(3) 8tate the defendant's address within this state for the
purpose of permitting service by mail upon him of the notice of oppo-
sition provided for in subdivision (f).

(d) fThe claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and
authorities supporting any legal issues so raised.
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183,070

(e) The claim of exemption, together with any supporting affi-
davit and polnts and authorities, shall be filed and served on the
plaintiff not less than five (5) days before the date set for the
hearing.

(f) TIf the plaintiff desires to oppose the claim of exemption,
he shall file and serve on the defendant, not less than two (2) days
before the date set for the hearing, a notice of opposition to the
claim of exemption, accompanied by an affidavit supporting any
factual issues ralsed and points and authorities supporting any legal
lssues so raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, (1) no writ of attach-
ment shall be issued as to the property claimed to be exempt and (2)
if all of the property described in the plaintiff's application is
claimed to be exempt, no hearing shall be held and no right te
attach order shall be issued.

(g) If the plaintiff files and serves a notice of opposition to
whe claim as provided in this section, the defendant has the burden

of proving that the property is exempt from attachment.

Comment. Section 483.070 provides a preseizure procedure for claiming
an exemption from attachment. Compare Section 690.50 (Poﬁtseizure claim).
See also former Section 537.3 (authorizing defendant’s preseizure claim of

exemption for property "necessary for support™).
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§ 483.080. Readiness for hearing; continuances

183.080. (a) At the time set for the hearing, the plaintiff
shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 483.040, the judicial officer shall
deny the application for the order.

(b) The court may, in its discretion and for good cause shown,
grant the defendant a continuance for & reasonasble pericd to epable him
to oppose the issuance of the right to attach order. The effective
period of any protective order issued pursuant to Chapter 6 (commencing
with Section 485.010) may be extended by the court during the period

of such continuence.

Comuent. Section 483.080 hed no counterpart under former law.



§ 83.090. Hearing; issuance of order and writ

483.090. f{a) At the hearing, the judicial officer shall con-
sider the showlng made by the parties appearinz and shall issue a
right ‘o attach order and writ of attachment if he finde all of the
following:

(1) The claiwm upon which the attachment is based is one upon
which an attachment may be issued.

{2) The plaintiff has established the probable validity of the
claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other than the
recovery on the claim upon which the attachment is based.

(4) The defendant has failed to prove that the property sought
to be attached, or the portion thereof specified in the writ, is
exempt from attachment.

(5) The plaintiff has provided the undertaking required by
Article 2 of Chapter 9 {commencing with Section 489.210).

(b) If the judicial officer determines that property of the defend-
ant is exXempt from attachment, in whole or in part, the order shall
describe such property and exclude it from the scope of the writ.

(c¢) The writ of attachment shall specify the amount to be
secured by the attachment and the property to be levied on.

(@) The judicial officer shall make his determinations upon the
basis of the pleadings and other papers in the record provided that,
upon good cause shown, he may receive and consider additional evidence
and authority produced at the hearing or he may conhtinue the hearing
for the production of such additional evidence, oral or documentary,
or the filing of other affidavits or points and suthorities.
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§ 483.090
Comrent. Section 483,030 is =imilar in centent and purpose to

former Secticon 53%.4. Section 535.4 provided:

3384  The hearing shali be held before the court or a
commissioner thercof on the day specified and shall take
precedence over ail other matters not of a similar nature
pending on that day. If the defendant does not appear at
the hearing, in person or by counsel, the court, without
taking further evidence, shall direct the clerk to
immediately issue a writ of attachment. Each party shall
serve upon the other at least 24 hours before the hearing
any affidavits intended to be introduced at the hearing.
unless the court at the hearing for good cause shown
permits the introduction of affidavits not previously
served. Either party may wso introduce oral evidence at
the hearing and the defendant shall make available for
oral exarmnination at the hearing himself or an officer or
agent of the defendant with knowledge of the transaction
on which the complaint is based, unless the court for good
cause shown excuses compliance with this requirement. .

. Upon the busis of the evidence introduced at the hearing, © -
the court shall determine whether the case is one in .
which un attachment is properly issuable and whether -,
there is uny reasonable probability that the defendant
cdn establish a successful defense to the ¢laim asserted by
the plantifl. I the court Ands on the basis of a
preponderance of the evidence that grounds for the
issuanee of an attachment exist and thut the plaintiff has
established the probable validity of his claim and the
absenee of any reasonable probability that o successful
defense van be.usserted by the detendunt, the eourt shall
direct the clerk to inmediately issue a- writ of
attachment; otherwise, the court shall dissolve the
-temporary restraining order. The court may direct the
order in which the writ shall be levied upon different
assets of the defendant, if in the aggregate they exceed in”
value an amount clearly adeguate (o secure any:
.judgment which may be recovered by the plaintiff.

-

The preference for hearing pmvided by former Section 538.h4 is not
continued. The explicit direction that & writ be lasued auto-n_ntically
if the defendant does not kypear is also eliminsted. However, Section
483.060 does require the defendant to file a notice of opposition if he

plans to oppose the issumnce of a writ; if he does not flle, he msy not
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§ 483.090
oppose the application. The court must still review the application but
it seems that it would be rare for the plaintiff to fail to meke an ade-
quate prima facie showing.

Former Section 538.4 authorized either party to submit oral evidence.
Section 183.090 provides that the court, on zood cause shown, may permit
the introduction of oral evidence as well as further documentary evidence
and points and authorities. See subdivision {4d).

The time limits for filing the required affidavits are provided in
Sections 483.060 and 483.070.

Section 483.090 does not continue the reguirement of former Section
538.4 that the defendant make himself or an agent or officer available for
examination regarding the plasintiff's claim.

Although no special finding is required, no right to attach order will
be issued if the defendant shows that such order would violate the National
Bankruptcy Act. See Section 483.020{(a).

Subdivision (e} of Section 483.090 requires the writ to specify the
ampunt to he secured by the attachment and the property fto be levied upeon.
The writ does not reguire that levy be made in any particular order. C(Con-
trast the last sentence of former Section 538.4. Liability for levy on an
excessive amount of property is dealt with in Chapter 10 (commencing with
Section 490.010.

Concerning the question of multiple writs, additional writs,and alias

writs, see Comment to Section u483.310.
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§ 483.100. Effect of determinations of judicial officer

k83.10¢. The determinations of the judicial officer under this
chapter shall have no effect on the determination of any issues in
the sction other then the issues relevant to proceedings under this
chapter nor shall they affect the rights of the defendant
in any cother action arising out of the same claim. The determina-
tions of the judlcial offlcer under this article shell not be given

in evidence nor referred to in the trial of any such action.

Comment. Section 483.100 makes clear that the determinations of the
judicial officer under this article have no effect on the determination of
the validiiy of the plaintifffs claim in the action he has brought agalnst
the defendant nor do they affect the defendant's right to oppose an attache
ment or to claim that property is exempt in another action brought by the
plaintlff on the same claim. Hovever, if the judlcial officer determines
that the plaintiff is not entitled to an attachment becguse he has failed
to establish the probable validuty of his clalm or that certain property of
the defendant is exempt, such determinations are binding on the plaintiff
in a subsequent action on the same claim unless the defendant is no longer
entitled to the exemption because of changed circumstances. Section 483.100
does not, however, make inadmissible any affidavit filed under this chapter.
The admissibility of such an affidavit is determined by rules of evidence

otherwise applicable.
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§ 483.110. Defendant's defense to action on claim not affected

483.110. Neither the failure of the defendant to oppose the
issugnce of a right to attach order under this chapter nor the defend-
ant's failure to rebut any evidence produced by the plaintiff in con-
nection with proceedings under this chapter shall constitute a walver
of any defense to plaintiff's cleim in the action or any other action
or have any effect on the right of the defendant to produce or exclude

evidence at the trial of any such action.
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Article 2. Noticed Hearing Procedure for

Obtaining Additional Writs

§ 483.310. Application for additiocnal writ

483.310. At any time after a right to attach order and writ of
attachment have been issued under Article 1 {commencing with Section
%83.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application with the court in which

the action is brought.

Cornment. Article 2 (commencing with Section 483.310) provides a noticed
hearing procedure for the issuance of additional writs of attachment after
8 right to attach order has been issued. The purpose of the prior hearing
is to determine whether the defendant can establish that the property sought
to be levied upon 1s exempt. If no claim is made the writ is issued and
any claim of exemption is barred subject to & chenge in circumstances occur-
ring after the hearing. See Section 483.350. An alternative ex parte pro-
cedure is provided by Article 3 (commencing with Section 1483.510) but under
the latter procedure the defendant can establish that property is exempt
after it is levied upon.

Both Article 2 and Article 3 serve the purpose of providing a procedure
for the issuance of additiompal writs. This was formerly accomplished under
Sections 540 and 559-1/2. The third paragraph of former Section s5hLo provided:

540. . . . . Several writs may be issued upon the same affidavit
and undertaking simultanecusly or fram time to time within 60 days
after the filing of the affidavit and undertaking, to the sheriffs,

constables, or marshals of any county or counties, whether or not any
writ previously issued has been returned.
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§ 483.310
Section 553-1/2 provided:

559—1/2. After the return and filing of the writ of attachment,
or upon filing by the plaintiff of & verified affidavit setting forth
the loss of the writ of attachment, the clerk, upon demand of the
plaintiff at any time before judgment, may issue an alias writ which
shall be in the same form as the original, without requirement of a
new affidavit for attachment or of a new undertaking as provided in
Section 539 of the Code of Civil Procedure.

The provisions of this section do not prohibit the issuance of
several writs as provided for in Section 5u40.

It would seem that the court has inherent power to issue multiple writs
where necessary--e.g., to levy upon property located in different counties.
Similarly, the Judiclal Council can provide by rule for the issuance of
duplicate writs where one has been lost. The procedure for obtaining

additionel writs in & new form is provided by Articles 2 and 3 of this

chapter and Article 3 of Chapter 5.

Iv-19



§ 483.320. Contents of application

483.320. The application shall be executed under ocath and shall
include all of the following:

(a) A statement that the plaintiff haes been issued a right to at-
tach order and writ of attachment under Article 1 (commencing with Sec-
tion 483.010) in the action.

(b) A statement of the amount the plaintiff seeks to recover fram
the defendant (the amount of defendant’'s indebtedness over and above
all claims which would diminish the amount of the plaintiff's recovery)
or, if an attachment is sought for only a part thereof, such partial
amount.

(¢) A description of the property to be attached under the writ of
attachment including plaintiff's estimate of its fair market value,
and a statement that the plaintiff is informed &nd believes that such

property is subject to attachment.

Comment. Section 483.320 is comparable to Section 483.020 except that a

statement that a right to attach order has been issued is substituted for certain

prerequisites to that order.
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§ 483.330. Notice to defendant

483.330. HNo writ of attachment shall be issued under this article
unless the plaintiff has served on the defendant at least twenty (20)
days prior to the hearing both of the following:

(&) A Notice of Application and Hearing.

(b) A copy of the application.

Comment. Section 4%83.330 is comparable to Section 483.040. Service of
8 copy of the summone and complaint is not required here because it has pre-

sumably already been accomplished.
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§ 483.340. Contents of Hotice of Application and Hearing

483.340. The "Notice of Application and Hearing" shall inform the
defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to attach
the property described in the application.

(b) A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, to determine whether the
plaintiff is entitled to the writ.

(e¢) A writ of attachment will be issued to attach the property
specified in the plaintiff's application uniess the court determines
that such property is exempit from attachment.

{d) If the defendant claims that the property specified in the
application, or s portion therecf, ls exempt from attachment, he must
file a clainm of exemption with respect to the property as provided in
Section 483.350. If he does not do so, the claim of exemption will be
barred in the absence of a showing of a change in circumstances occurring
after the hearing.

(e} The plaintiff's addrees within this state for the purpose of
gervice by mail upon him of any claim of exemption and supporting affi-
davit pursuant to Section u483.350.

(f} Either the defendant or his attorney or both of them mey be
present at the hearing. The following statement shall be included in
the notice: "You may seek the advice of an attorney in any matter con-
nected with the plaintiff's application. BSuch attorney should be con-

sulted promptly so that he will be ready to appear for you at the hearing.”

Comment. Section 483.340 is comparable to Section 483.050. Of course,
the hearing here is concerned only with the defendant's right, if any, to an
exemption and the notice is accordingly so limited.
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§ 483.350. Claim of exemption and supporting affidavit

483.350. {a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided
in this section. If he fails to do so, he may not later claim such
exemption unless he shows that he did noct have a right to the exemption
at the time the plaintiff filed his applicetion and that the right to
the exemption 1s the result of a change in circumstances ocecurring
after that time.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(3) State the defendant's address within this state for the purpose
of permitting service by mail upon him of the ncotice of opposition pro- j
vided for in Section 483.360.

(¢) The claim of exemption shall be sccompanied by an affidavit
supporting any factual issues raised by the clsim snd points and authori-
ties supporting any legsl issues so raised.

(d) The claim of exemption, together with any supporting affidavit
and points and suthorities, shall be filed and served on the plaintiff

not less than five (5) days before the date set for the hearing.

Comment. Section 483.350 is comperable to subdivisions (a), (c), (d),

and (e) of Section 483.070.
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§ 483.360. Plaintiff's notice of gpposition

483.360. (a) If the defendant files and serves a claim of exemption
and the plaintiff desires to oppose the claim, he shall file and serve on
the defendant, not less than two (2) days before the date set for the
hearing, a notice of opposition to the claim of exemption, accompanied
by en affidavit supporting any factusl issues raised and points and
authorities supporting any legal issues s0 raised.

(p) If the defendant files and serves a claim of exemption and
supporting affidavit as provided in Section 483.350 and the plaintiff
does not file and serve a2 notice of opposition as provided in this
section, (1) no writ of attachment shall be issued as to the property
claimed to be exempt and (2) if all of the property described in the
plaintiff's application is claimed to be exempt, no hearing shall be
held and no writ of attachment shall be 1ssued.

{c) If the plaintiff files and serves a notice of opposition to
the claim 8 provided in this section, the defendant has the burden of

proving that the property is exempt from attachment.

Comment. Section 483.360 is comparable to subdivisions (f) and (g) of

Section 483.070.
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§ 483.370. Hearing; issuance of writ

483.370. The hearing shall be conducted in the manner prescribed
in Section 483.090 and the judicial officer shall issue a writ of
attachment, which shall specify the amount to be secured by the atitach-
ment and the property to be levied on, if he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 1 {commencing with Section 483.010).

(b} The defendant has failed to prove that the property sought to
be attached, or the portion thereof specified in the writ, is exempt
from attachment.

(¢) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 {commencing with Section 489.210).

Comment. Section 483.370 is comparable to Section 483.090.
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Artiele 3. Ex Parte Frocedure for

Obtaining Additional Writs

§ 483.510. Application for additiomel writ and supporting affidavit
4B3.510. {(a) At sny time after a right to attach order and writ
of attachment have been issued under Article 1 (commencing with Section
483.010), the plaintiff may spply for an additionel writ of attachment
under this article by filing an application which meets the requirements
of Section 483.320 with the court in which the action is brought .
(b) The application shall be accompanied by an affidavit showing

that the property sought to be attached is subject to attachment.

Comment. Article 3 (commencing with Section 483.510) provides en ex parte
procedure for the issuvance of additional writs after a right to attach order
hag been issued following & noticed hearing. See Comment to Section 483.310.
In contrast, Chaptef 5 {commencing with Section 484.010) provides a procedure
for the ex parte issuance of both the right to attach order and & writ. Such

relief is, however, available only in exceptional circumstances. BSee Section

L8Y4.010 and Comment thereto.
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§ 483.520. Ex parte hearing; issuance of writ

483.520. The judicisl officer shall examine the application and -
suppoerting affidgvit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be levied on, if he finds all of the follewing:
{a) A right to attach order has been issued in the acticn pursuvant
to Article 1 {commencing with Section 483.010).
(b) The affidavit accompanying the application shows that the
property sought to be attached is .subject to attachment.
(c} The plaintiff has provided the undertaking required by Article 2 of

Chapter 9 (commencing with Section 489.210).

Comment. Section 483.520 is comparable to Section L483.370 except here
the determinations are made ex parte and the plaintiff must show that the
property sought to be attached is subject to attachment. This determina-

tion may be subsequently challenged by the defendant. See Section 483.530.
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§ 483.530. Ex parte hearing; defendant's right to claim exemption

483.530. (a) If a writ of attachment is issued under this article,
the defendant mey claim an exemption as to the property levied on by
following the procedure set forth in Sectlon 690.50. For this purpose,
references in Section 690.50 to "the debitor" shall be decemed references
to the defendant, and references in Section 690.50 to "the creditor”
shall be deemed references to the plaintiff.

{b) Notwithstanding subdivision (&), & claim of exemption shall
be denied if such claim has been denied earlier in the action and there

is no substantizl change in circumstances affecting such cleim.

Comment. Section 483.530 authorizes the defendant to meke a claim of
exemption pursuant to the procedure provided by Section 690.50. Where,
however, a similar claim has been previously denied, the defendant must
show that a change in circumstances has now made the claim viable. See
Section 483:070(b).

A "Notice of Attachment" (see Section 487.020) will be served on the
defendant at or about the time his property is levied upon. The notice will
advise him of his right to make & claim of exemption where the writ hae been

issued ex parte.
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CHAPTER 5. EX PARTE HEARING PRCCEDURE FOR CBTAINING

WRIT CF ATTACHMENT

Article 1. General

§ 4B4.010. Prerequisite of great or irreparable injury

484.010. (a) No right to attach order or writ of attachment may be
issued pursuant to this chapter unless it appears from facts shown by
affidavit that great or irrepsrable injury would result to the plaintiff
if issuance of the order were delayed until the matter could be heard on
notice.

(b) The requirement of subdivision (&) is satisfied if any of the
following are shown:

(1) An immediate danger that property sought to be attached would
be transferred other than in the ordinary course of business, concealed,
removed from the state, or substantially impaired in value unless the
order is issued without delsy.

(2) A bulk sales notice has been recorded and published by the
defendant pursuant to Division 6 (commencing with Section 6101) of the
Commercial Code.

(3) An escrow has been opened pursuant to the provisions of Secticn
240Th of the Business and Professions Code with respect to the sale by
the defendant of a liquor license.

(4} Any other circumstance showing that great or irreparable injury
would result to the plaintiff if issuance of the order were delayed until
the metter could be heard on notice.

(c) A writ issued solely on s showing under paragraph (2} of sub-

division (b} shall be limited to the goods covered by the bulk sales
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¢ kBL.010

notiee or the proceeds of such goods. A writ issued solely on a showing
wnder paragraph {3} of subdiviaion /b)} shall be limlted to the proceeds

of the sale of ihe license.

»

Comment. Section 384,010 iz based on Yormer Section 538.5. Section 530.5

provided in part:

338.5. Notwithstanding the provisions of Sections 538
to 838 4, inclusive, the court shali, upon application by the
plaintiff, direct the irunediate issuance of a writ of
attachment without any notice of hearing (or, under
subdivision {¢) below, witliout any hearing) if any one or
more of the [ollowing cenditions exist:

- {a} A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the prowvisions of Division 6 {commencing
with Section 6101) of the Commercial Code, such writ to
be issued upon the filing of the application provided for
in Section 538 but to be limited to the goods covered by
the bulk sales notice; or an escrow has been opened
pursuant to the provisions of Section 24074 of the Busmess
and Professions Code with respect to the sale by the
defendant of a liquor license, such writ to be issued upon
the filing of the application provided for in Section 538
bzt to be limited to the attaching creditor’s pro rata share
of the proceeds of the sale in escrow.

(b} The plaintiff establishes 16 the satisfaction of the
court that there is a substantial darniger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be
attached, such writ to be issued upon the filing of the
application provided for in Section 538.

{c) The notice and order issued pursuant to Section
536.1 cannot be served with the use of reasonable
diligence upon the defendant within 1¢ days after its
‘issuance and the court is satisfied that the defendant has
departed from this siate or conceals himself to avoid -« s
service of the notice, such writ to be issued after the
expiration of such 10-day period.

(@) The defendant is one described in subdivision (d)
of Section 537.2, such writ shall be issued upon the filing
of the application provided for in Section 538. A writ of
attachment (1) which is issued under this subdivision and
levied upon property of a defendant described in
subdivision (d) of Section 537 2 but who is not deseribed
in subdivision (a}, (b} or {c) of Section 537.2, or (2)

. which is issued under this subdivision based upon a claim
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§& 4BL.010

which 1s not described in subdivision (a) of Section 537.1, shall be
released and discharged by the court upon motlon of the defendant 1f
thg defendant files a general appearance in the mction. . . .
Subdivision (a) of former Section 538.5 has been replaced by the sub-
stantively similar provisions of paragraphs (2} and {3) of subdivision (b)
and subdivision (c) of Section 484.,010. Subdivision (b) of former Section
538.5 is reenacted 1in paragraph (1) of subdivision (b) of Section 48L.010.
Subdivision (c) of former Section 53B.5 is not retained. Instead, paragraph
(4) of subdivision (b) of Section 4BL.010 provides for an alternate showing
of any circumstance that indicates that the plaintiff would suffer great or
Irreperable injury if 1ssuance of the writ were delesyed until the matter

could be heard on notice.

Note. Sﬁbdivision {d) of former Section 538.5 provides for the ex parte
issuance of 8 writ against a nonresident defendant. The Commission has deferred'
consideration of whether and to what extent attachment will be permitted to |
secure jurisdictlon and nonresident defendants will be treated uniquely, When

these issues have been resolved, any needed revisions will be made in this

section and elsevhere.
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§ 484.020. Right to claim exemption

484.020. If a writ of attachment is issued under this chapter,
the defendant may claim an exemption as to the property levied on by
following the procedure set forth in Section 690.50. For this purpose,
references in Section 690.50 to "the debtor™” shall be deemed references
to the defendant, and references in Section 690.50 to "the creditor" shall

be deemed references to the plaintiff.



§ 48%.030. Setting aside right to attach order and guashing writ

484.030. (a) Any defendant whose property has been attached
pursuant to & writ issued under this chapter may epply for an order
that the right to attach order be set aside, the writ of attachment
quashed, and any property levied on pursuani to the writ be released.
Such application shall be made by filing with the court and serving
on the plaintiff a notice of motion.

{b) The notice of motion shall state the grounds on which the
motion is based and shall te accompanied by an affidavit supporting
any factual issues raised and points and authorities supporting any
legal issues raised. It shall not be grounds to set aside an order
that the plaintiff would not have suffered great or irreparable injury
{(within the meaning of Section 48%.010) if issuance of the order had
been delayed until the matter could have been heard on notice.

(¢) At the hearing on the motion, the judicisl officer shail determine
vhether the plaintiff is entitled to the right to attach order. If he
finds that the plaintiff is not entitled to the right to attach order,
ke shall order the right to attach order set aside, the writ of attach-
ment guashed, and any property levied on pursuant to the writ released.

(d) The judicial officer shall make his determinations upon the
basis of the pleadings and other papers in the reccord provided that,
upon good cause shown, he may receive and consider additional evidence
and authority produced at the hearing or he may continue the hearing
for the production of such additicnel evidence, oral or documentary,

or the filing of other affidavits or points and authorities.
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§ 48,030

{e} The hearing provided for in this section shall take precedence
over all other civil matters on the calendar of that day except older

matters of the same character.

Comment. Section LBY4.030 is similar in content and purpose to the last
two sentences of former Section 538.5. These sentences provided:
If a writ of attachment is issued under this subdivision and levied upon
property of a defendant who is described in subdivision (a), (b} or (c)
of Section 537.2 based upon m claim described in subdivision (a) of Sec-
tion 537.1, the defendant may at any time after such levy, upon seven
business days' notice to the plaintiff, request a hearing pursuant to
Section 538.4. At such hearing, unless the court makes the findings

required by that section for the issuance of a writ of attachment, it
shall release and discharge the writ.

See also former Section 556 set forth in the Comment to Section 483.060.
Section 556 provided a procedure for setting aside a writ that had been
improperly or irregularly issued. Former Section 558 provided in part:
that such attachment shall not be discharged if at or before the hearing
of such application, the writ of attachment, or the affidsvit, or under-
taking upcn which such attachment was based shall be amended and made to
conform to the provisicns of this chapter.
The latter provision i1s not continued by statute, but the court has the

inherent power to permit a pilaintiff to amend his application or supplement

his showing in support of the attachment at or prior to the hearing.
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Article 2. Order Determining Right

to Attech; Issuance of Writ of Attachment

§ 4BL.210. Application for order and writ; supporting affidavit

4184.210. (&) Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to thies article for a right to |
attach order and s writ of attachment by filing an application for the
order and writ with the court in which the action is brought.

(b) The epplication shall satisfy the requirements of Section 483.020
and, in addition, shall include a statement showing that the requirement
of Section 484.010 has been satisfied.

{c} The application shall be supported by an affidavit showing
that:

(1) The plaintiff is entitled to a judgment on the claim upon which
the attachment is based;

{2) The pleintiff would suffer great or irreparable injury (within‘
the meaning of Section 48L4.010) if issuance of the order were delayed
until the matter could be heard on notice; and

(3) The property sought to be attached is subject to attach-

ment.

Comment. Section 4B84.210 outlines the procedure for applying ex parte
for the issuance of a writ of attachment prior to & noticed hearing on the
probeble validity of the plaintiff's claim. Compare Sections 483,010-483.030
and 483.510. See also the first paragraph of former Section 538.5 set forth

in the Comment to Section u4B84.010.
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§ 4BL.220. Issuance of order and writ

LBY.220. (a) The judleisl officer shall examine the application
and supporting affidavit and, except as provided in Section 485.030,
sbhall issue a right to attach order and writ of attachment if he finds
all of the following:

(1} The claim upen which the attachment is based is one upon which
an attachment may be issued.

(2) The plaintiff has established the probable validity of the
claim upon which the attachment 1s based.

(3) The attachment is not sought for a purpose other than the re-
covery on the clsim upon which the attachment is based.

(4) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in the
writ, is gsubject to attachment.

(5) The plaintiff would suffer great or irreparable injury (within
the meaning of Section 484.010) if issuance of the order were delayed
until the matter couwld be heard on notice.,

(€) The plaintiff has provided the undertaking required by Article 2
of Chapter 9 (commencing with Section 489.210).

(b) The writ of attachment shall specify the amount to be secured
by the attachment and the property to be levied on.

(c) If the judicial officer finds that the application and support=-
ing affidevit do not satisfy the requirements of Section L84.010, he
shell so state and deny the order. If denial is solely on the ground
that Section L4B84.010 is not satisfied, the judicial officer shall so
state and such denlal does not preclude the plaintiff from applying for
a right to attach order and writ of attachment under Chapter 4% (commenc-

ing with Section 483.010).



§ 48L.220

Comment. Section 484.220 outlines the procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on the probable
validity of the plaintiff's claim. Compare Sections 183.090 and 483.520.

The exception provided in subdivision (a) recognizes that the court mey,
in its discretion, issue a temporary protective crder in lieu of a writ of

attachment even where the requirements of this section are satisfied.



Article 3. Procedure for Obtaining Additional Writs

§ 4BL.510. Application for additional writ

48 .510. At any time after a right to attach order and writ of
attachment have been issued under Article 2 (commencing with Sgctiou
4184 .210), the plaintiff may apply for sn additional writ of attachment
under this article by filing an espplication with the court in which the

action is brought.

Comment. Sections 484.510 through 484.530 are comparable to Section
483,510 only here the additional writ is obtained after an order to attach
has been issued ex parte and the plaintiff must show therefore that exceptional

circumstances continue his need for the ex parte issuance of a writ.
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§ 484.520. Contents of application

L84.520, The application shall be executed under oath and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to
attach order and writ of attachment under Article 2 {commencing with
Section 484 210) in the action.

(b) A statement of the amount the plaintiff seeks to recover from
the defendant (amount of defendant's indebtedness over and sbove all
cleims which would diminish the amount of the plaintiff's recovery) or,
if an attachment is scught for only a part thereof, such partial smount.

(¢} A description of the property to be attached under the writ of
attachment, including plaintiff's estimate of 1ts fair market value,
and a statement that the plaintiff is informed and believes that such
rroperty is subject to attachment.

{(d) A statement showing that the reguirement of Section 48k 010

has been satisfied.

Comment. See Comment to Section 484.510.
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§ 484.530. gupporting affidavit

484.530. The application shall be supported by an affidavit
showing thet {a) the plaintiff would suffer great or irreparable
injury (within the meaning of Section 484.010) if issuance of the
order vere delayed until the matter could be heard on notice and

(P} the property sought to be attached is not exempt from attachment.

Corment. See Comment to Section 484.510.
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§ 48%.540. Issuance of writ

48h.540, The judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the sttachment and the
property to be .levied on, i1f he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 2 {commencing with Section 484.210).

(b) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in
the writ, is subject to attachment.

(¢} The plaintiff would suffer great or irreparable injury
{within the meaning of Section 484.010) if issuance of the order were
delayed until the matter could be heard on notice.

(d) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 (commencing with Section 489.210).

Comment. Section 484,540 is comparable to Section 483.520 except
here the court must make a finding that great or irreparable injury would
result to the plalntiff if issuance of the order were delayed until the matter

could be heard on notice. See Comment to Section 484.510.

V=13



CHAPTER 6. PREHFARING PROTECTIVE ORDER

g_hBB.OlO. Application for temporary protective order; supporting affidavit

485.010 (a) At the time of applying for a right to attach order
under Chapter 4 (commencing with Section 483.010), the plaintiff may
apply pursuant to thls chapter for a temporary protective order by
filing an application for the order with the court in which the action
is brought.

(b} The application shall state what relief is requested and
shall be supported by an affidavit showing that the plaintiff will
suffer great or irreparable injury (within the meaning of Section

484.010) if the temporary protective order is not issued.

Comment. Section 485.010 replaces former Section 538.1. Section
538.1 provided in part:

538.1. The court or a commissioner thereof, if satisfied
that the affidavits submitted by the plaintiff pursuant to
Section 538 have established a prima facle case and that the
action is one in which an attachment is properly issuable under
the provisions of this chapter, shall issue without any pricr
notice to the defendant a . . . temporary restralning order cone

forming to the provisions of Section . . . 538.3 for service upon
the defendant.

* » * * *

In contrast to former Section 538.1 which provided for the issuance of
a temporary restraining order as a matter of right in every case, Section
485,010 requires the plaintiff to apply for relief and show that such rellef
is required to avold great or irreparable injury to him.

The application required by this sectlon will accompany that required
by Section 483.020, thus permitting the court to make the determinations

required by Section 485.020.

VI-1



§ 485.010
Sections 485.010 and 485.020 provide for the situation where the
plaintiff initially requests the relief afforded. A termporary protective
order may also be issued on the court's own motion in lieu of the ex parte

issuance of a writ of attachment pursuant to Section 485.030.
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§ 485.020. Ex parte hearing; issuance of order

485.020. The judicilal officer shall examine the applicaticn,
supporting affidavit, and other papers on record and shall issue a
temporary protective order if he finds all of the following:

{a} The claim upon which the application for attachment is
based 1s one upon which an attachment may be issued.

(b) The plaintiff has shown that he is entitled to a judgment
in the action on the claim upon which the application for the attach-
ment is based.

(¢} The order is not sought for a purpose other than the
recovery upon the claim upon which the application for the attachment
is based.

(d4) The plaintiff has shown that he will suffer great or irrep-
arable injury (within the meaning of Section 484.010) if the tem~
porary protective order is not issued.

(e) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 (commencing with Section 489.210).

Comment. Section 485.020 provides for an ex parte determination of the
right to a temporary protective order. However, as under present practice,
the court may require the plaintiff to give 1nformal notlice to the defendant

or his attorney. See also Comment to Section 485.010.
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§ 485.030. 1Issuance of temporary protective order in lieu of writ of attachment

485.030. (a) In any case where the plaintiff has applied for a
right to attach order and writ of attachment under Chapter 5 (commencing
with Seection 484.010), the judicis) officer may in his discretion deny
the applicaticn for the order and writ and issue instead a temporary
protective order under thils chapter if he determines that the require-
ments of Section 485.220 are satisfied but that the issuance of the
temporary protective order instead of the right to attach order and
writ would be in the interest of Jjustice and equity to the parties,
taking into account the effect of issuing a writ of attachment ex parte
on the defendant, the effect on the plaintiff of issuing the order
insteasd of the writ, and other factors that bear on egquity and justice
under the circumstances of the particular case.

(b) If the judicial officer issues a temporary protective order
under this section, the plaintiff's application for a right to attach
order and writ shall be treated as an application for a right to attach
order and writ under Chapter 4 (commencing with Section 483.010) and the
plaintiff shall comply with the regquirements of service provided in Sec~

tion 483.040.

Comment. Section 485.030 hasfno counterpart under former law. See Com-
ment to Section 4B5.010. Where s temporary protective order is issued in 1ieu
of a right to attach order and writ, the plaintiff's application for the order
and writ is treated as an application under Article 1 of Chapter 4. The
plaintiff must serve the application, Notice of Application, and other papers
required by Section 4183.040 and the procedures provided thereafter are then
followed.
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§ 485.040. Contents of temporary protective order; general limitation

h85.040. The temporary protective order issued under this
chapter shall contain such provisicns as the judicial officer

determines are appropriate under the circumstances of the par-

ticular case.

Comment. Section 485.040 had no counterpart under the former law.
This sectlon impliedly directs the court to consider what provisions in

the temporary protective order would be fair and equitable.
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§ 485.050. Contents of temporary protective order; transfers in the ordinary
course of business

485.050. Except as otherwise provided in Sections 485.040 and 485.060,
the temporary protective order may prohibit any transfer by the defendant
of any of his property in this state subject to the levy of a writ of

attachment, otherwise than in the ordinary course of business.

Comment. Section 485,050 is based on &8 comparable provision in former
Section 538.3. BSection 538.3 provided in part:

538.3. The temporary restraining order issued pursuant to Sec-
tion 538.1 shall prohibit prior to the hearing any trensfer by the
defendant of any of his property in this state subject to the levy
of a writ of attachment, otherwise than in the ordinery course of
business . . . .

Exceptions similar to those provided by Section 485.060 were also provided by
Section 538.3. See Comment to Section 485.060. Section 538.3 also provided:
Without limiting the generality of the phrase "not in the ordinary course
of business,” the payment by the defendant of an antecedent debt shall
not be considered in the ordinary course of businees within the meaning
of this section.
This clause has been eliminated. It seemed both confusing and unnecessary.
The court should be able to frame an effective order under the guidelines
provided in Sections 485.050 and 485.060.
Section 485.050 merely authorizes the issuance of an order prohibiting

transfers where appropriate {see Section 4B5.0k0); former Section 538.3 seemed

to reguire the issuance of an crder prohibiting transfers.
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§ 485.060. Contents of temporary protective order; deposit accounts

485.060. HNotwithstanding Section 485.050, the temporary pro-
tective order issued under this chapter shall permit the defendant
to issue any number of checks:

{a) In an aggregate amount of not more than one thousand dollars
($1,000) against any of his deposit accounts in this state for any
purpose.

{b) In any amount so long as the aggregate amount remaining
on deposit in this state is more than the amount of the plaintiff's
claim.

(c) In any amount in payment of any payroll expense (including taxes
and premiums for workmen's compensation and unemployment insurance)-falling
due in the regular course after the service of the temporary protec-
tive order and prior to the levy of a writ of attachment.

{(d) Im any amount in peyment for goods thereafter delivered to the
defendant C.0.D. for use in his trade or business.

(e) In any amount in payment of taxes if penalties will mccrue for
any delay in payment.

(f) In any amount in payment of reasonable legal fees and reasonable
costs and expenses required for the representation of the defendant in

the action.

Comment. Section 485.060 is based on comparable provisions in former
Section 538.3. Section 538.3 provided in part:

538.3. The temporary restraining order issued
pursuant to Section 538.1 shall prohibit prior to the
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§ u85.060

hearing any transfer by the defendant of any of his
property in this state subject to the levy of a writ of
attachment, otherwise than in the ordinary course of
business. and the issuance by the defendant of any checks
in excess of an aggragate of one thousand dollars ($1,000}
against any of his bank accounts in this state to withdraw
any sums subjeet to such levy, which would reduce the
aggregate amount remaining on deposit to less than the
amount of the plaintiff’s claim, and the opening of any
new bank acéounts by tihe defendant. Withg:ﬂmiﬁng
‘the generality of the phrase “not in the ordinary course
of business”, the payment by the defendant of an
antecedent debt shall not be considered in the ordinary
course of business within the meaning of this section.
Notwithstanding the foregoing, checks may be-issued by
the defendant for any of the following purposes: :
~ - {a} To cover any payrolls (including all fringe
benefits and withholding taxes) falling due in the
regular course after the service of the.temporary
- restraining order and prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars {($300} per week for any individual
employee.
{b) Inpayment for goods thereafter delivered to the
detendant C.O.D. for use in his trade or business.
(e} In payment of taxes if penalties will accrue for
any delay in payment.
{d) In payment of legal {ees for the representation
of the defendant in the action.

»* # * »* *



§ 485.070. Persons bound by temporary protective order

485.070. Except as otherwise provided by Section 485.110, a
temporary protective order issued under this chapter binds only the

defendant.

Comment. Section 485.070 greatly expands the coverage of & provision

in former Section 538.1. Section 538.1 provided in part:
538.1. . . . Neither notice of the restraining order issued

pursuant to this section nor service of a copy thereof upon any

bank shall require any bank to cohserve the terms of the restraining

order.

Section 485.070 dces not affect any other provisions of law such as,
for example, the law relating to fraudulent conveyances. See Clvil Code

§§ 3439-3L%40.1.
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§ 485.080. Service on defendant

485.080. The temporary protective order shall be served on the

defendant together with the docaments referred to in Section 483.040.
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§ 485.0900. Expiration of order

485.090. Except @s otherwise provided in Section 485.110, the
temporary protective order shall expire at the eariiest of the follow-
ing times:

{a) Thirty (30) days after the service of the order.

{(b) As to specific property described in the order, when a levy
of attachment upon that property is made by the plaintiff.

{¢) Uhen the defendant provides an undertaking pursuant to Section
489.310 in the amount of plaintiff's claim as security for the pay-

ment of any judgment recovered by the plaintiff.

Comment. Section 485.090 is based on & comparable provision in former
Section 538.3. 8ection 538.3 provided in part:

538.3. . . . The temporary restraining order shall explire by
its terms unless a writ of attachment is issued and levied within
30 days after the service of the order or if the defendant gives
an undertaking as provided in Section 555 in the amount of plaintiff's
claim as security for the payment of any judgment recovered by the
plaintiff, ,
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§ 485.100. Modification or vacation of order on defendant's application
2 J4

485.100. Upon ex parte application of the defendant or, if
the judicisl officer so orders, after a noticed hearing, the judicial
officer may modify or vacate the temporary protective order if he
determines that such action would be in the interest of justice and
equity to the parties, taking into account the effect on the defend-
ant of the continuance of the original order, the effect on the plaintiff

of modifying or vacating the order, and any other factors.

Comment. Section 485.100 expands a comparable provision in former
Section 538.3. Section 538.3 provided in part:

538.3. . . . The restraining order shall be vacated by the court
upon ex parte application by the defendant if the court is satisfied
that there is no deanger that sufficient property of the defendant to
secure the plaintiff's claim will not be available and subject to the
levy of a writ of attachment, if one is directed to be issued at the
hearing provided for in Section 538.4.
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§ 485.110. Lien

485.110. {a) The service upon the defendant of & temporary
protective order pursuant to Section 485.080 creates a lien upon
such property, or the proceeds thereof, which is described in the
order and which 1s subject to the levy of a writ of attachment pur-
suant to this title and owned by him at the time of such service.
The lien is not valid as against a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business.
(b) The lien terminates thirty (30) days after the service of the
order upon the defendant except with respect to property upon which a writ

of attachment issued upon application of the plaintiff has been levied
during that period. The levy of a writ of attachment shall perfect

the lien cremated by the service of the temporary protective order,

(c) Upon the filing by the defendant of a proceeding under the
Netional Bankruptcy Act or the making by the defendant of & general
assignment for the beneflt of creditors, the lien terminstes with
respect to all property upon vhich a writ of attachment has not been

levied prior to such event.

Comment. Section 485.110 is based on former Section 542b. Section

542b provided:
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§ 485.110

542b. The service upen the defendant of a notice and
order pursuant to Section 538.2 creates a lien upon allof
his personal property subject to the levy of a writ of
attachment pursvant to this chapter and cwned by him
at the time of such service or the proceeds thereof. Such
lien, however, shall net be valid as against a bona fide
purchaser or encumbrancer for present value or a
. transferee in the ordinary cousse of business. Such lien
shall terminate 30 days after the service of the notice and
» order upon the defendant; except with respect to
¢ property upon which a writ of attachment has been
| levied during that period and upon the filing by the - .
_defendant of a proceeding under the National
. Bankruptcy Act or the making by the defendant of a
- general assignment for the benefit of ereditors, such lien
* shal! terminate with respect to all property upon which
& writ of attachment has not been levied prior to such .
event. The levy of a writ of attachment shall perfect the, . -.
lien created by the service of the notice and order against '
‘a bona fide purchaser and a transferee in the ordinary -
course of business and the levy of 2 writ of attachmentin
those cases where it is not preceded by the service of & .
notice and order shall create a lien upon the property
. levied upon which is valid against all third persons.

The levy of a writ of attachment perfecte only the lien that could
be initially created by the temporary protective order; hence, levy ef
a wri.t does not affect the prior ri.ghts of bona flde purchasers or buyers
in the ordinary course of business who are not bound by the temporary
In'uhecti:re order. Of course, transfers subsequent o the levy are subject

to the lien of attachment. See Section 487.500(a).
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CHAPTER 7. FPROPERTY SUBJECT TO ATTACHMENT

§ 486.010. Property subject to attachment

486.010. The following property shall be subject to attachment:

(a) Where the defendant is a corporation, all corporate property.

(b) Where the defendant is a partner or partnership, all partner-
ship property.

{¢) Where the defendam is an individual engaged in a trade, business,
or professioa, [property used or held for use in the defendant's trade,
business, or profession, including but nou limited to] [ sll of the
following]:

(1) Accounts receivable, chattel paper, and choses in action except
any such individual claim with & principal balance of less than one hundred
fifty dollars ($150).

{2} Deposit accounts except the first one thousand dollars {$1,000)
deposited in any single financial institution or branch thereof; provided;
however, if the defendant has more then one deposit asccount, a judicial
officer, upon application of the plaintiff, masy direct that the writ of
attachment be levied on balances of less than one thousand dollars
($1,000) if an aggregete of one thousand dollars {$1,000) in all such
accounts remalns free of levy.

{(3) Equipment.

(4) Farm products.

(5} Inventory.

(6) Judgments arising out of the conduct of the trade, business, or
profession.

(7) Money.

(8) HNegotiable documents.

{9) HNegotiable instruments.
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§ 486.010

{10} Real property.

{11) Securities.

Comnent. Section 486.010 is substantially the same as farmer Section ,

537.3. Section 537.3 provided:

5375, The property referred to in Section 537 is the
following property not exempt from execution. (without
regard to whether a cldm of exemption shall be filed):

a) With respect to corporations and parteerships
referred to wn subdivisions faj and (b) of Section 537.2. all

corporate property and all purtiership property.

‘bt With  respect to mdividucks referred to in
subdivision (¢} of Section 337.2 ull of the {ollowing:

i1 Inventory,

(2} Accounts. contract nghts chattel paper, and
general intangibles consisting of any right to pavment
of money (exclusive of those referred to in puragraph
(3) of this subdivision), except any such individual . "~ *~
claim with a principal balance of less than one hundred '
fifty dollars ($i50). _

i3y Bank accounts and other deposit accounts,
except the first one thousand dollars (31,000} balunce
in any single bunk or branch bank (but, if the
defendant has accounts in rmore than one bank or
branch bank, the court, upon application of the
plaintiff at the hearing provided tor in Section 5384,
may direct that the writ be levied on balances of less
than one thousand dollars ($1,000} in a given bank or
branch bank if an aggregate of one thousand dollars
{21,000} in all such accounts remains free of the levy}.

(4) Securities.

{5) Equipment,

{6) Real estate, including any leasehold estate with
an unexpired term of one year or more.

The court, bowever, upon application of the defendant at
the hearing provided for in Section 538.4 or at any time
thereafter upon five days’ notice to the plaintiff, shafl
exclade from the effect of the levy or release from the
levy, as the case ray be, any of the foregoing property
which the court finds is necessary for the support of the
defendant and his family after taking into consideration
all of his other income and assets not subject to levy or not
levied upon.

The terms used in this subdivision which are defined in
the Cormmercial Code shall have the meanings therein

- specified.
{c) With respect to a defendant referred to in
- subdivision (d) of Section 337.2, all property of the
defendant.
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§ LB6.010

Section 486.010 is subject to the exception that property exempt from
execution as well as property necessary for the support of the defendant
and his family shall not be subject to attachment. See Section 486.020.
Compare the introductory parsgraph of former Section 537.3 and the next to
last paragraph of subdivision (b) of that section.

Subdivisions {a) and (b) are substantively the same as subdivision {a)
of former Section 537.3.

Subdivision (c¢) is substantially the same as subdivision {b) of former
Section 537.3. Some terms have been changed, but their meaning is still
substantially the same, and scme types of property have been added, For
exanple, farm products and negotisble instruments and documents were
apparently not always subject to levy under former Section 537.3 becsuse
neither were listed under subdivision (b} of Section 537.3. See Com. Code
§§ 9106 ("general intangibles” does not include instruments), 9109 ("inven-
tory" does not imclude farm products). Both have been listed under subdivi-

sion (c) of Section 486.010.

Note. Subdivision (e) of former Section 537.3 has been deleted. The
Commiseion hes deferred consideration of whether and to what extent attach-
ment will be permitted to secure jurisdiction and nonresident defendants
will be treated uniquely. When these issues heve been resolved, any needed
revisions will be made in this section and elsewhere.

VII-3



§ 486.020. Property exempt from attachment

486.020. Notwithstanding Section 486.010, the following property is
exempt from levy of attachment:

(a) Property exempt from execution.

{b) Property which is necessary for the support of an individusl
defendant and members of his househpld when a proper claim for the same

is made by the defendant.

Comment. Section 486.020 is substantively the same as the first paragraph
of Section 537.3 and the next to last paragreph of subdivision (b} of that
section. See Comment to Section 486.010,

Subdivision (a) embraces not only the exemptions provided in the 690
series of the Code of Civil Procedure but also homestesds, spendthrift
trusts, and any cther special exemptions provided in other codes.

Subdivision (b) provides en additional cleimed exemption available to an
individual defendant upon a showing of need.

The Cslifornia Supreme Court in Randone v. Appellate Department, 5 Czal.3d

536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971), held that:
the state cannot properly withdraw from a defendant the essentials he
needs to live, to work, to support his family or to litigate the
pending action, before an impartial confirmation of the actual, as
opposed to the probable, validity of the creditor's claim after & hear~
ing on that issue.
This title attempts to satisfy the foregoing requirement (1) by generally
subjecting only business property to levy, (2) by providing a nonseizure
form of levy in many circumstances, {3} by providing s claimed exemption for
necessaries vhich will be available prior to levy in all but exceptional cir-
cumstances, and {4) by authorizing the court to issue a temporary protective
order in lleu of a writ in the exceptional circumstences where a writ may be

iesued ex parte.
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CHAPTER 8. LEVY PRCCEDURES; LIEN OF ATTACHMENT;
MANAGEMENT AND DISPOSITICE OF ATTACHED FPROPERTY

Article 1. General Provisions

§ 487.010. Writ of attachment

487.010. The "Writ of Attachment" shall identify the defendant

whose property is to bhe attached and the property or interest therein

to be levied upon. The description of such property may be set farth

in the writ or in a separate statement attached to and incorporated by
the writ.

Comment. Section U487.010 requires the writ of attachment to identify
the defendant and the property sought to be attached. The descriptiom of the
property was formerly provided in the instructions to the sheriff. See the
first paregraph of Section 542 set forth in the Comment to Section . 487.030.
However, under the procedures provided here, the issue of what property may
be attached ie always subject to a prior review by a judicial officer.
Accordingly, it is feasible and desirable to have the writ itself identify
the property that thet officer has determined should be ettached. This
should help to avold discrepancies between what the court has determined may

be attached and what the sheriff eventually attaches.
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§ 487.020. Notice of attachment

487.020. The "Notice of Attachment” shall inform the person who
is served with the attachment of: {a) the capacity in which he has been
served; (b} the specific property in his possession which is sought to
be attashed; (c) his rights under the sttachment, including the right
to meke & third-party cleim pursuant to Section 689; and (d) hie duties

under the attschment.

Comment. Section 487.020 had no counterpart under former law. The
form of the "Notice of Attachment” was not prescribed by statute. Section
487.020 provides general guideance to the Judicial Council as to certain
matters which should be included in the notice of attachment. See Section
481.030 (Judicial Council to prescribe form of notices and other documents

used under this title).
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§ 487.030. levying officer shall promptly comply with writ

tion

part:

487.030. {(a) A writ of attachment shall be directed to a levy-
ing officer in the county in which property of the defendant described
in the writ is located.

{v) Upon the receipt of written instructions from the plaintiff,
the levying officer to whom the writ is directed and delivered shail

execute the same without delay in the manner provided in this chapter.

Comment. Subdivision (a) of Section 487.030 is based on the first por-

of the first sentence of former Section 540. Section 540 provided in

540. The writ must be directed to the sheriff, or a constable,
or marshal of any county in which property of such defendant may be,
and must require him to attach and safely keep all of the property
of such defendant within his county not exempt from attachment, or
so much of the property of such defendant as may be sufficient to
satlsfy the plaintiff's demand ageinst such defendant .

Subdivision (b) of Seection 487.030 incorporates the substance of the

introductory paragraph of former Section 542. This paragraph provided as

follows:

k2. The sheriff, constable, or marshal, to whom the writ is
directed and delivered, must, upon receipt of instructions in writing,
signed by the plaintiff or his attorney of record, and containing a
description of the property, and in the case of real property or growing
crops the name of the record owner of the real property to be attached,
or upon which the crops are growing, execute the same without delay, and
if the undertaking mentioned in section 540 of this code be not given,
ag follows .

See also former Section 543 which provided in part:

543. Upon receiving information in writing from the plaintiff or
his attorney, that any perscn has in his possession, or under his con-
trol, any credits or other personal property belonging to the defendant,
or owes any debt to the defendant, the sheriff, constable, or marshal
shall serve upon such perscon a copy of the writ, and e notice that such
credits, ¢or other property or debts, as the case may be, are attached
in pursuance of such writ ..
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& LB87.040. Manner of service of writ and notice of attachment

LBT.0h0. (a) Service of a writ and a notice of attachment upon
(1) a bank, (2) e savings and loan association, (3) a credit unicn, (4) a
title insurance company or underwritten title company (as defined in Sec?
tion 12402 of the Insurance Code), or (5) an industrial loan company (as
defined in Section 18003 of the Financial Code) shall be made at the office
or branch thereof which has actual possession of the property levied upoﬁ
or at which the deposit account levied upon is carried and shall be made
upon the officer, manager, or other person in cherge of such office or
tranch at the time of service.

{v) Except as provided in subdivision (a), service of a writ and a
notice of attachment shall be mwade upon the person upon vhom summons may

be served.

Comment. Section 487.040 provides for the manner of service of a writ
ant a notice of attachment. Subdivision {a) is based on the last sentence of
subdivision (5) of former Section 542. This seutence read &s follows:

However, debts owing to the defendant by any of the following financial
institutions: {a) benks; {b) savings and loan associations; (c) title
insurance companies or underwritten title compsnies {as defined in Sec-
tion 12402 of the Insurance Code); (@) industrial loan companies (&s
defined in Section 18003 of the Financial Code), maintaining branch
offices, or credits or other personal property whether or not the same

is capable of manual delivery, belonging to the defendant and in the
possession of or under the comtrol of such financial institution shall

be attached by leaving a copy of the writ and the notice, together with

a copy of the complaint if required hereunder, with the manager or other
of ficer of such financial institution at the office or branch thereof at
which the account evidencing such indebtedness of the defendant is carried,
or at which such financisl institution has credits or other perscnal prop-
erty belonging to the defendant in its possession or under its control;

and no attachment shall be effective as to any debt owing by such financial
ingtitution if the account evidencing such indebtedness is carried at an .
office or branch thereof not so served, or as to any credits or cther
personal property in its possesslon or under its control at any office

or branch thereof not so served.

Subdivision (b) is new. The Fformer law provided no general direction as
to the mamner of service of the writ. But see first sentence of subdivision (5)
of former Section 542. Subdivision {b) incorporates the provisions of Sec-

tions %16.10 through %16.90. .
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§ 487.050. Prerequisites to the seizure of property under a levy of attachment

487.050. As a prerequisite to the taking of property by the levy-
ing officer under this chapter, whether by keeper or otherwise, the
plaintiff shall be required to deposit with the levying officer a sum
of money sufficient to pay the expenses of taking and keeping safely such
property for a period of not toc exceed fifteen (15) days. In the event that
further detention of the property is required, the levying officer shall,
from time to %ime, make written demend wpon the plaintiff or his attorney
for further deposits to cover estimated expenses for periods not 10 exceed
ninety (90) days each. Such demand shall by served as provided in Section
1011 or by depositing such notice in the post office in a2 sealed envelope,
as first-class registered mail, postage prepaid, addressed to the person
on whom it is served at his last known office or place of residence. 1In
the event that the money so demanded iz not paid, the levying officer

shall relesse the property to the defendant in the manner provided in

Section 487.550.

Corment., Section 487.050 is substantively similar to the first four

sentences of subdivision 4 of former:Section' 542. These sentences provide:

4. In cases where the sheriff, constable, or marshal is instructed
to take into possession personal property capable of manual delivery,
whether the same is to be placed in a warshouse or in custody of a keeper,
the sheriff, constazble or marshal shall require, as a prerequisite to the
taking of such property, that in addition to written instructions the
plaintiff or his attorney of record deposit with the sheriff, constable
or marshal, a sum of mohey sufficlent to pay the expenses of taking and
keeping safely said property for & period not to exceed 15 days. In the
event that a further detention of said property is required, the sheriff,
eenstable or marshal must, from time to time, make written demand upon
the plaintiff or his attorney for further deposits to cover estimated ex-
penses for periods not to exceed five days each. Such demand must be
served as provided in Section 1011 of this code, or by depositing such
notice in the post office in a sealed envelope, as first-class registered
mail, postage prepaid, addressed to the person on whom it is served at
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§ 487.050

his last known office or place of residence. 1In the event that the
money so demanded is not paid, the sheriff, constable or marshal shall
release the property to the person or perscns from whom the same was

taken. . .
Section 487.050, however, gives the levying officer authority to demand addi-
tional deposits for expenses {after the first 15 daye) for 90 days rather

than the present five days provided by subdivision 4. There was no reason to

have such a short period after it had become apparent that the property would

probably be held for substantial periods pending a final determiration in the

action.
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§ 487.060. Limitations on liability of levying officer

487.060. {(a) There shall be no liability upon the part of the
levying cofficer to take or hold personel property unless the plaintiff
has fully complied with the provisions of Section 487.050.

{b) There shall be no liability upon the part of the levying of-
ficer eilther to the plaintiff or the defendant for loss by fire, theft,
injury, or damage of any kind to personal property while in the posses-
sion of the levying officer either in a warehouse or in the custody of
a keeper or en route to or from a warehouse unless the levying officer

is negligent in his care or handling of the property.

Comment. Section 4B7.060 is substentively identical to the last two

sentences of former subdivision 4 of Section 542. These sentences provided:

4, . . . There shall be no liability upon the part of the sheriff,
constable or marshal to take or hold personal property unless the pro-
visions of this section [-- Section 487.050} shell have been fully com-
plied with, There shall be no llability upon the part of the sheriff,
constable or marshal, either to the plaintiff or the defendant for loss
by fire, theft, injury or damage of any kind to personsl property cap-
gble of manual delivery while in the possession of the sheriff, constable
or marshal either in a warehouse or in the custody of & keeper or en
route to or from a warehouse unless the sheriff, constable or marshal
shall be negligent in his care or handling of the property.
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§ LB7.070. Return of writ

559.

487.070. The levying officer shall return the writ to the clerk
of the court from which the writ issued with a certiflicate of his
proceedings endorsed thereon or attached thereto. Such return shall
be made promptly after service and in no event later than sixty {€0)

days after the officer receives the writ.

Comment. Section 487.070 is based on a portion of former Section

Sectlon 559 provided:

559. The sheriff, constable, or marshal must return the writ of
attachment with the summons, if issued at the same time, and may return
it separately from the summons if issued at a later time., The writ of
attachment must be returned forthwith after levy and service in sccord-
ance with the instructions glven to the officer at the time such writ
or writ and summons are delivered to him, but in no event later than 30
days after its receipt, with a certificate of his proceedings endorsed
thereon or attached thereto, together with the undertaking given under
the provisions of Section 540 of this code to prevent or release the
levy of the attachment, to the clerk of the court from which said writ
of attachment was issued, except that i1f cash has been deposited with
such levying officer in lieu of an undertaking &s permitted by Section
540 of this code, such cash shall be retained in such levying officer's
trust fund, and whenever an order has been made discharging or releasing
an attachment upon real property, a certified copy of such order may be
recorded in the offices of the county recorders in which the notices of
zttachment have been recorded, and be indexed in like manner.

The provisions in Section 559 relating to the defendant’s undertaking in lieun

of attachment have been replaced generally by Section 489.310.
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§ 487.080. Inventory

487.080. (a) The levying officer shall make a full inventory of
property attached and return such iluventory with the writ as provided
in Section 487.070.

(b) The levying officer shall request any person who retains
property in his possession or any account debtor or Jjudgment debtor
levied upon to give him & memorandum, describing the property or debt
and stating its value or the amount owing,within ten (10) days after
such service. If the person fails to give such memorandum within the
time specified, the levying officer shall state such fact at the time
he makes his return pursuant to Section 487.070. A person failing to
give such memorandum within the time specified may be required to pay
the costs of any proceedings taken for the purpose of obtaining the

information required by such memorandum.

Comment. Section 487.080 restates the substance of former Section 5L&.

Section 546 provided:

546. The officer levving the attachment must meke a full inven-
tory of the property attached, and return the same with the writ. To
enable him to make such return as to debts and credits attached and
other personal property not in the possession of the defendant, he must
request, at the time of service, the party owing the debt or having the
credit or other personal property belonging to the defendant to give
him a memorandum, stating the amount and description of each, within 10
days after such service; and if such memorandum b- refused, he must re-
turn the fact of such refusal with the writ. The party refusing to
give the memorandum within the time specified may be required to pay
the ceosts of any proceedings taken for the purpose of obteining infor-
mation respecting the amounts and description of such debts or credits
or other perscnal preperty.
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§ 487.090. Third-party claims to attached property

L87.090. A third per