#39.90 10/18/72
Memorandum T2-68

Subject: Study 35.90 - Claim and Delivery Statute

Attached to thie memorandum is s tentative recommendation relating to
claim and delivery. The staff has made a few editorial changes, but sub-
stantively the recommendation is identical to that sent out for comment.

We have sent & copy of this recommendation to the Ilegislatlve Counsel and
have asked him to review and revise it, if necessary, sc that it will be
in a form suitable for introduction to the 1973 legislature. At the
November meeting, we hope that the Commission will be able to review this
recommendation in the light of the comments we have received and approve
it, with any necessary revisions, for printing. We emphasize that, after
the November meeting, we hope to be preparing a final recormendation for
the printer, hence this 1s the best time to make any editorial revisions.

Also attached to this :memorandum are the comments on the recormendation
which we have received to date. The deadline we set for sending comments was
October 15th; bowever, we will, of course, advise you of any further comments
recelved. 1In this regard, we note that we have not yet received the response
of the State Bar Committee. Several letters approve the entire tentative
recommendation as drafted. See Exhibit I (Weville R. lLewils; Esq.); Exhibit
IIT (Mr. D.S. Richmond, Credit Mgr., Americen Cement Corp.){note this letter
specifically approves the use of a TRO in exceptional circumstances);

Exhibit IV (Richard H. wolford, Esq., & former Commissioner).

One letter (Exhibit VIII) of particular interest wae written by an
attorney who was a law clerk for Mr. Justice Sullivan at the time EBlair v.
Pitchess was decided. Blair, in a decision writien by Mr. Justice Sullivan,
held the former claim and delivery statute unconstitutidnal. The essence
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of this letter is that our recommendation does not go far enough in protecting
the rights of the consumer defendant. One particular criticism is that the
recommendation does not prevent private repcossessions. Thie was a conscious
choice. 1Indeed page 15 of the recommendation makes clear that "this recom-
mendation does not attempt to state and is nol intended to disturb the sub-
stantive law governing . . . the circumstances, If any, in which private,
self-help repossession may properly be utilized." Although we suspect that
private repossession will ultimately be proscribed by the courts, we did not want
to influence this decision.

As a related matter, we note that one provision suggested by Assemblyman
Waxman in a bill introduced (but not passed) in 1972 would have permitted a per-
son in possession of property to agree to its repossession by ancther if the
repossession takes place within 10 days of the execution of the agreement.

If you wish, we could include such a consent to repossession in our recommenda-
tion. However, we believe that such a consent or knowing waiver gilven at or
about the time of repossession would be glven effect in any event with or
without specific legislative authorization.

The comments with respect to specific sections we will take up below in
a section-by-section analysis.

Section 511.050. Exhibit VIIT (p.3, next to last paragraph) suggests

that the definition of inventory bte expanded to include raw materials, work
in progress, and materials used or consumed in business. These ltems were
deleted because they would not be sold in the ordinary course of business and
hence do not need to be excepted from the operation of the TRO. See Comment
to Section 511.050. See also Section 513.020(a). However, we have no
seriocus objection to the suggestion since the TRO can always accomplish the

game result.
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Section 512.020. Exhibit VIIT (pege 3, last paragraph) suggests that

the application required by this section be in the form of an affidavit and
based on personal knowledge of the affiant. The section does now require that
the application be executed under cath. We have not made personal knowledge

a specific requirement because we sought to avoid some of the hypertechnical
constructions that this phrase has produced in the summary judgment area.
Note, however, that Section 516.030 does require the affidavit to show that
the affiant, if sworn =8 a witness, can testify competently to the facts
stated therein. Ve believe the section as written permits the court to deter-
mine whether an adequete showing is made by the plaintiff and provides adeguate
protection for the defendant. We note specifically that subdivision (d) does
require the plaintiff to state as best he cen where the property ie locsted;
we doubt that greater specificltiy can be reasonably achieved.

Section 512.030. This section does not contain specific time limits

because, as the Comment makes clear, the rules relating to the time of service
for motions generally should be applied. Ordinarily, therefore, the defendant
will generally get at least 10 days notice. See Code Civ. Proc. § 1005. In
exceptional circumstances, however, the plaintiff may aspply for an order shorten-
ing time. This flexibility seems desirable and we do not want to complicate

our statute with this procedural detsil. Note, however, that beoth Exhibit ¥

and Exhibit VIII comment on the absence of specific time limits.

Section 512.040. Please note the suggestion in Exhibit VIIT (p.%, second

paragraph) that the defendant be gilven the optlon of having the final merits
of the case decided at the time of the hearing on the application for a writ.
The idea is intriguing; howewer, we suspect that the option would rarely be
exercised, and when exercised, would produce & motion for continuance by the
plaintiff; in short, the procedure would probably prove to be generally un-

workable.
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Section 512.050. Two Exhibits (VII and VIII at page 4) are critical of

the requirement that the defendant file affidavits in opposition to the applica-
tion prior to the hearing. It should be noted that the defendant can be excused
from this requirement by the itrial court and nothing would prevent the defendant
from asking for a continuance if necessary. The issue is simply whether we
wish to encourage an early notice of opposition and framing of the issues or
whether complete freedom should be extended to the defendant to show up for

the first time at the hearing.

Section 512.070. This section was formerly subdivision (b} of Section

512.060. Exhibit VIIT (p.4) suggests that the section should explain in more
detail what kind of showing is reguired to obtain a ‘urnover order. We do not
believe more detail is needed; we believe that the court should be able to
issue an order in any case and that the order itself will be limited to reason-
able cooperation, thus precluding an invasion of the defendant's rights.

Section 5153.010. We recommend no changes in this section; however, see

Exhibits VI, VII, and VIII {at pages %4 and 5).

Section 513.020. The staff suggests that subdivision (a) be revised to

resad substantially as follows:

513.020. In the discretion of the judicial officer, the temporary
restraining order may prohibit the defendant from any or all of the
following:

(a) Transferring any interest in the property by sale, pledge, or
grant of security interest, or otherwise disposing of the property. If
the property iz farm products held for sale or lease or is inventory,
the order may not prohibit the defendant from dealing with the property
in the ordinary course of business but the order may impose appropriate
restrictions dn the disposition of the proceeds from the transfer of
such property.

We believe that this tightening up of the treatment of proceeds would be

desirable.
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Section 514.010. Note the suggestion in Exhibit VIII (p.5). We think

that the limitations on the levying officer's search are implicit but have no
objection to stating such limitations either in the section or Comment. What
is your desire? Also note the query by the Marshall's Office as to specific
procedures where the property 1s in the hands of third persons. (Exhibit IT.)
We believe that these procedures can be developed administratively by the
various levying officers in conjunction with the courts {Judicial Council).

Section 514.020. Exhibit IT suggest that a requirement of posting be

created where there is no one in possession of the property. This might not

be feasible in some circumstances, and all things considered, we would as soon
have the levying officer receive the complaint calls so that the person complain-
ing can be informed as to just what has happened whenever pogsible.

Section 515.030. Exhibit VII suggests that the time limits set forth

here are too short. We have slready increased the limits under existing law

and believe that these should be adeguate.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary



Memorandum 72-58 . EXHIBIT I

LAW OFFICES
'LEWIS, VARN] & GHIRARDELLI

HEVILLE . LEWS 80O SOUTH @RAND BOULEVARD ARLA CODE RI3
AOMN J YARNL BAN FERNANING, CaALlY BN 1'14'
A0 BHIRARDELLL ' FOENLL @ TELEARONE 381-1124
HFEVIN O, LYNCH
WILLIAM WALSH, B
JOHM A LEWIS OCtOber 2' 1972 {# AEPLY AEFER TO -
CANL O WAGGONER '

Lt 4

California Law Revigion Commission
School of Law

Stanford University

Stanford, California 34305

Attention: John H. DeMoully
Executive Secretary

Gentlemen:

I have just remwed ur tentative Recommenda-
tion Relating to the Claim and Delivery Statute, dated
September 1872,

In my opinion it appears to be an excellent job of
handlmgtthe problemsa creates by the decimions of bpth the
United States and State Supreme Courts,

Yours very traly,

NRIL.:ib




Memorandum 72-68

EXHIBIT IX
MARSHAL'S OFFICE
COUNTY OF SACRAMEKNTO

RoON 208, COUNTY COUNT House "”'E::;:f"°‘
F.0. Box 808 GEORGE ALESSIO

SACRAMENTO, CALIF, 5004 ASBISTANY SAARSHAL

TiaEPHOuE ($T0) 4840984

Oct, &4, 1972 ' g

John H. DeMoully

Executive Secretary

California Law Revision Commisaion
School of Law«Stanford University
Stanford, Ca. 94305 :

‘Dear Mr. DeMoully:

I have reviewed the Tentative Recommendation relating to the Claim and
Delfvery Statute. This was done only with regard to effect on the levying
officer.

Thers seems to be two problem areas.  One concerns the lack of definitive
procedures Iin the event that the listed propearty is in possession of a third
partye This would be particularly questionable if forcible- entry werxe
required to obtain posaessiun.

The second problem relates to the proposed section 514.020. I belisve that
1f no one is in possession of the property at the time of levy, there should
be a reguirement to post a copy of the Writ and a notice that the property .
has bean taken by the levying officer. Failure to do this would undoubtedly
result in complaint calls reporting the property stolen or a burglary.

I trust the above will prove of some use and thank you for sending the

recomnendation for review.

NYery truly youzs,

fM

E E., MUNOZ
Marshal

MEM/phg .J,r




Memorandum 72-68
: EXHIBIT IIT

RIVERSIDE DIVISION SAMERICAN CEMENT CORPORATION, 2404 WILSHIRE BLVD., LOS ANGELES, CALIFORNIA 90057 - (213) 385547

October 11, 1972

California Law Revislon Commission
School of Law

Stanford University :
Stanford, Califormia 94305

Attention: John H. DeMoully
Executive Secretary

Gentlemens e
Enclosed is the Questionnaire that you sent me for completion recently,

1 trust that the information that I have given will be of some help
in this study. I have spent some time reviewing the Tentative Recom-
mendation relating to the Claim and Delivery Statute and £ind the
study provides some meaningful recomméndations. I fully agree with
the course of action as stated in the final paragraph on page 12 and
an following with interest all findings and rulings concerning this
area of the law.

Hopefully we in this state will achieve some semblance of rationality

and not be swayed by singularly directed groups. If I can be of fur«
ther assistance, please let me know,

Very truly yours,

:;iéﬂﬁi;??E FUMPANY

B. S. Richmo
Manager, Credit & Financial Services

DSR;me



Memorandum 72-68

FREDEWIC L ATURDT
VAN ZOTT MivEnm

BOAT A LW
BHEAMAN B WELETOMH, 4.
WILLGAM FREREH SWITH
MUK G-YEN KL ORER]
£ QaniEL FROMT
MCHARD W, WOLFORD
FHAAP WHTBORE
SAMULEL O FRGTT, JB.
FRAME U W WHELT
AATHLR W SCHMUTE
HORAM B BARKER
WAK EGOT UTY
GESGAGE M-wHITHEY
FRANA L, MLl ORY
WHLLLAM ¥, S K
WXk T PIDOTT

WEMES R HUTTER
JEROHME C.BYRHE
JORN L ERBICATT

<. AOBERY ROST, JR.
RUMLRT O, BYNCH
WILLARD I, SARR, R,
BAYMDB b CltRAN
GEDRCHE M. B RANT
DMk . HANS DR

VEAN T DUNLAVEY

0. EDWARD FITTOLRALD
ROT . HLLER

BT A CLAIRE

FILEE COULTER JA.
AUBRE W JOHNEDH
ROSEAT B, AARNTN
HENRERT LAAUR
ACMLLD E-DOTHER
JERDME 7. FRENOTIHNIK
JRWIH FONDODLAND
HOHE WL A ARER

JANES M. MUPPHY
LHaRLEY B GATTLES, g™,
STCOREN E.TALLENT
HONEAT T, QELAEN
CAEITER A SRINRER
wALL . BOWER

ROBTRT E.JOOPER
THOMAS B CHANCELLOR
<JDHH F GLAGH

ACBLRT L. MONTODWERT
PEMHETH £, RISTAL, .
ROMALD S, BEARDE
BMIGE & SITILSOR
MARYHA K.NcLEAR

OLAH STERM

WEBLEY . BONELL IR,
THEQDOMK 5.OL30N
LOH 2. 0ELCHER

JACKE K, hALGMER
RENHETH W, FODYEY
SAMEY ELLAEARDSLEY

John H. DeMoully
Executive Secretary

EXHIBIT IV

GIBSON,DUNN & CRUTCHER

LAWYERS
518 LOUTH FLOWER STREET

LOS ANGELES, CALIFORNIA 80071

MREM CODE 203
TELEPHONE 820-8300
TELEX. 87-4330
CABLE ADDRES S GIBTRASH

october 12, 1972

California Law Revision Commission

School of Law
Stanford University
Stanford, California

94305

Re: The Claim and Delive:y Statute

Dear John:

AR A, O, M
W, K, DHAMEN, LB |

ALBERT CRUTSHEN 80103t

RCHARD K.OMS
e i

BEVEALY HiLL3
N WHLEHIRE -qlumnm
BEVERLY wILLB, CALIV, BORIY
ANEA CODE )
TELEFAONE 272-4000

w X
NEWSDAT FlNANGIAL PLATA
D #DNPCRT CENTEN DRIVE
REWPORT BEAC M, CALIE. S840
ARLA CADE s
TELEPH ONE S84-20TL

i Lk
4 RUK BaT FLOMENTIH
Lo L B
TELEAHONE Tad- 120
CABLE ADDRERR; SSRTRASN Pk
TELERX 2INQS

CUR FILE NUMBER

I reviewed with interest the Commission's tentative

recommendation relating to the Claim and Delivery statute.

I

think the tentative recommendation is an excellent one and that
it accomplishes the restoration of a much needed remedy in a

form which avoids the abuses that resulted in the Courts
declaring the prior legislation unconstitutional.

As you know, the theoretical right to take possession
by self-help without a breach of peace was written out of the
statute by the various Court holdings that, {a} entering the
premises, even though peacefully, after being told not to enter,

constitutes a breach of peace;

(b) Having a2 peace officer accom-

panying the claimant to the premises to insure that there is no
alternation also constitutes a breach of peace; and (c¢) breaking
a lock or picking a lock to obtain access to the premises conati~
tutes a breach of the peace.

These decisions, together with the outlawing of Claim
and Delivery, simply mean that the creditor and lien holder has
nothing but an illuscry right under the UCC, except in the

rare (if ever) situation where the inventory or equipment

of a debtor in financial trouble remains in tact on the premises

until the conclusion of trial and jud

after the avent.

gment, perhaps a year or two




John H. DeMoully
Octobexr 12, 1972
Page Two

As you c¢an see, I endorse the proposed new statute
as remedying what is presently an unconceivable lack of any
effective commercizal remedy in situations where an effective
remedy is needed.

With kindest regards.
Sincerely,

AL L Wtffm/

Richard H. Wolfor
RHW:ndb




Memorandum 72-68

EXHIBIT V

CALIFORNIA STATE LEGISLATIVE COMMITTEE
CREDIT MANAGERS ASSOCIATIONS

BOARD GF TRADE OF SAN FRANCISGO CREDIT MANAGERS ASSOUIATION BF SOUTHERN CALIFORNIA
3an Francisce, Caitfornla Log Angates, Californis "
Paui tvan, Bdec. Vice-Pres, B Sacretary Law i, Fortrer, Exac. Vice-Pres.
NATIONAL ASSOCIATION OF CREDIT MAHAGEMENT SAH DIEGD WHOLESALE SREBIT MEN'S ASSOCHATION WHOLESALERS CAEDIT ASSSCIATION
Mortharn & Central California San Diago, Califarmia Qakland, Californin
San Framcisco, Fresng, Stockion, Sacraments, Larry Hoitmian, £xec, Sac.-Mgr. fisnry ). Salvo, Sacretary-Manager

San Jose, Callfornia
Careoll Swanson, Exec. Vies-Pras.-Secratery

PLEASE REPLY TO

1581 Mission Strest
San Froncisco, Ca 94103

Ovctober 13, 1972

Mr, John H, De Mouily, Executive Secretory
California Lew Revision Commission

School of Law

Stanford University .
Stonford, Ca 94305 ‘

Dear John:

The questionnaire and fentative claim and delivery statute aftached to the letter
of transmittal of September 20th seemed quite complex,

My copy of the questionnaire which is filled in as accurately os possible is enclosed.

—— i em e mee a =

R

e e e

It would seem that many business firms would find it impossible to complete the
questionnaire because their past due accounts are usuatly tumed over fo o collec
tion agency which takes care of the legal aspects of suit, attachment, execution
etc. it would also follow that unless said business firm knew the present law on
claim and delivery and wos also aware of AB 1623 it would be almost impossible
for him ta make much of a recommendation. | would say that AB 1623 is too
limited in scope and would hope that your statute would be much broader.

It is not clear to me how much time would be involved between the filing of the
complaint and the issuance of the writ, or possession of the property by the sheriff.
The time element could be very impartant. Additionally in reading your definitions,
"equipment, machinery and vehicles” are conspicuous by their absence, but perhaps
covered by other sections of 511.010 or the references.

Cordially

/ e [Tpoamite
« J. Kumli ,
Chairmon



Memorandum 72-68 EXHIBIT VI

I

STYSYAL WIESE & M

ELCHIONE

bd AT ke MO iR Tinlls .
BT R MY ¢SOk, Tl i PR IA a5 .4 STYSKAL (OF COUMSEL)

3 o ELTR
Qoeiober B, 1371 -
* L - * *

Wuegstion 37. Whiie thie guestion {8 aimply tco broad to comm-
ent upon «ll of the capects, rights and neede of parties amd
pluiniiffe, naving in mind the mogt efftoient judiecial syatem
conceivablie, thers <e one peint I wish to emphasiaze relating

o the Low Revision Commission's suggestion that AB 1623 (Chap-
ter B5E) be modified to substitute only a temporary restrain-
ing crder in place of the right tc¢ an e¢x parte order for imm-
gdiate possession upon a proper showing by a plaintiff in an
action for poseeseion. In the ordinary case where immediate
prasession is demended by « plaintiff, it is our ezperience

that the type c¢f debtor and the circumstances involved in the
ataim wowid completely defeat the purpose of the plaintiff'e
aetion {f a pricr hearing were necesgary in all casesa. To say
it otherwise a temporary restraining order to the type of debtor
I have in mind would be meaninglegs despite the court’s contempti
power. I think the classic caséd in illustration of my point isa
the debtor with an automobile, of recent vintage, who in the
firgt place regquires skip tracing to loeate. J[f a eourt were .
simply to isgue a temporary restraining order instead of auth-
crizing the immediate seizure of the vehicle, the vehicle in

$0% of the cases would be unavailable aftar the kearing which

s de ferdant would defauit, This wveek we had one such
tuaiton invelving g $4,000.00 camper and truck where the
urt reused to fseuwe an covder for immediate possession,

i 2 days later the camper and truck were located in Ariaona,

£

=y

L I

5

oy

%

=

[ETR

aoandoned, with the motor Thig 18 not
anm unugual gituction., It
legitslation providing for
or means to enforee them,
Be ineffeotual.

of due process,
1
i

LSl SV S

regmoved From the truck.
ia o recurprent cvne. To eimply rpass
orders without cormmensurate rights

ignores the real problems and would

am sure the Commigaion vecognizes that the classie isgues
"eolor of etate law", and Juriedietion, and

e righte of sreditors versue the obligation tc debtors will
g totally reviewed by the Circuilt Court cof Appeale in the
self help repossession ccse of Adams vs Egley.

Perhaps tt

18 this case that will give the Cemmiggion and all counsel

involved in these thought

wuring stick by whiek to itest

STY¥Ye

AIvi

provoking problems the real meas-~
legislative direction.

WIESE & MELCHIONE

Wizae, Jr.



Memorandum 72-58
EXHIBIT VII

Michael R. Palley, Attorney, Ueneral Practitioner

Excerpt Prom Questlonnaire--Comments Relating to

Claim and Delivery Statute

Outatanding~--very well thought out. I think immediate possession
plus sale 1in tioe case of immedia£ely perishable property should be
continued § 510(c){3).

I vould delete the requirement of filing affidavit from § 512.040(c)
in consumer cases & allow him to appear and state his case orally {under
ocath perhaps). Affidavits should be allowed, perhaps encouraged, but
not requirad. . |

I see no necesslty for l0-day time limit in § 515.020(b)}. The
defendant should be able to post bohd & regain possegsion at any time.

The time limits in § 515.030{(a} & (b) are too short-~defendant mey

not see atiorney that eoon--at least 20 days for each.



Memorendur 72-68
EXHIBIT VIII

Jart T. Chilton
2611 Woolsey Street
Berkeley, Calif. 94705

: October 15, 1972
California Law Revision Commission
Stanford University Scheool of Law
Stanford, Celifornia 94305

Be: Proposed Claln and Delivery Statute

Dear Sirs:

It 18 8 pleasure to he able to comment upon your proposed
revision of the California Clelm and Dellvery Statute. I have
had a particular interest in this area of the law slnce ] was
a law clerk for Justice Sullivan of the {allfornle Supreme
Court at the time the declsion 1n Blair v, Pitchess was announced,
Also, in my present position as staff attorney for the Natlonal
Housing and Economic Development Law FProject, I am in close contact
with the many Legal Services attorneys who deal with repossession
of consumer goods on a dally basis,

Before consldering the particular provisions of your draft
statute, I shall offer several more' general comments, At page
6, footnote 25 of the background statement prepared by the
Commission, it is suggested that the portions of Bandone holding
that necessitlies of 1life may never be selized prior tc a hearing
are not applicable to claim and delivery,., Blalr did not discuss
the guestion of necessltlies because it wasg & taxpayer's sult
and presented the ecourt with no facts which would suggest the
special hardships inherent in the pre-hearing selzure of necessitles,
That case conslidered only the constitutionality of the clalm
and delivery law on 1ts face., Thus, its failure to dlscuss
necessitlies cannot be seen as a consclous effort to treat clalm
and delivery differently from attachment,

Nor does the quoted statement from Randone establish the point.
The reasoning of Randone 1s that pre-hearing selzure of necessities
places such a burden on the debtor that he 1s effectively denled
any hearing at all. That conclusion applles as well to seizures
under cleim and delivery as to taklngs under attabhment. While
the Randone statement shows that there 1s even less Jjustification
for impoasing this hardship iIn attachment proceedings, the basle
hardship exists in all pre-hearing seizures; hence, the Randone
rationale extends to ¢lalm and delivery.

In its review of the Blalr decision, the Commission also
falls to mention the court's obvious concern with the practical~
itiss of consumer colliection practices. The court went out of
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its way to state that the ordlnary form agreements,which purport

to walve the debtor's rights agsinst unreasonable searches and
against takings without due process, are void as adhesion contracts,
This part of the opinion is an lmportant reminder that the

Sniadach line of c¢ases, to whilich Blair and done bvelong, are
Primarily concerned with affording consumers, and particularly

low- and moderate-income debtors, a meaningful opportunity

Yo present any c¢lalms and defenses they may have against thelr
creditors.,

This concern for the downtrodden consumer hes been totally
overlooked by the Commission. Not only is the point never ralsed
in the bhackground statement, bHut the spirit of these decisions is
absent from the substantive provisions of the draft statute,

Most importantly, the draft law doces nothing to prevent
private repossessions., Such selzures obviocusly impose upon
debtors even greater hardships than takings under clalm and
delivery. If his goods are repossessed privately the debtor
suffers the same dspfivation, but he 1s afforded no hearing at
all unless he files an affirmative action, Yet, as courts and
the Commission make the claim and delivery route more difficult
for creditors, they are making all the more attractive to creditors
the private alternative., 5o long as creditors may thus circum-
ven!® due process protections, & carefully drawn ¢laim and delivery
statute offers debtors only 1llusory protections., The prece~
dents for abolition of private repcssesslons are close at hand,

In Adams v, Eagley, F,Supp. ,(8,D.Cal, 1972), the court
Beld Eﬁgt such se%f—EETp replevin violates due processs finding
state action in the provisimons of the Commercial Code which
suthorize such selzures, Similarly, in Jordan v, Talbot {1961)
55 Cal,2d 597, the California Supreme Court held that s landloxrd
could not use self-helf to evict a tenant tut must rely upon

the statutory unlawful detalner procedure,

The carefully balanced provisions of the draft clalm and
delivery statute alszso ignore the commerdéial reality of consumer
collections -~ the field in which claim and dellvery is, and
will be, wmost often used, In the typleal consumer transaction,
the creditor inveking claim and delivery will have legal assls-
tance and will have developed form applications or affidavits
to reet the reguirements of the statute, By contrast, most
consumers will be unknowledgeable of the law and unable to -
afford to hire an attorney (and ineligible for Legal Services),

Experience with other parts of the debt collection plcture
denonstrate that unless the requirements for Initisting claim
and delivery process are strict, it wiil often be abused by
unserupulous creditors, For example, when a debtor files a
¢lalr of exemption to dissolve a garnishment of his wages,
creditors now routinely file affidavits %g“;gﬁg;%%gﬁgg_ggg
bellsef asserting that the debtor does not need a 8 wWages,

early, the creditor does not have the faintest idea whether
his allegations are true (although he could find out by using
the examination of debtor procedure), but he can use such
improper affidavits because he lmows that most debtors are
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too unscphisticated 1n the law to filght beck, For this reason,
the requirementsz for iritlating clalm and dslivery process should
e tightened, and penalties for mlsuse of the procedure ought to
e specifled.

On the other hand, the draft statute makes the mistaske of
requiring debtors to comply with various technicel provisions
which depend upon 2 legal lmowledge not avallable to most con-
sumers, For exsmple, under Section 512.040{c} of the proposed
- law, & debtors can oppose lssuance of a Wrlt of possession only
by filing an affldavit or a bond. Few debtors will be able to
afford a tond, and even fewer wWill have the skill or legal
asslstance necessary to file an sppropriaste affidavit, There
gseens little reason for imposing this burden on debtors. Why
could they not be pesraitted to oppose issuance of the wrlt by
oral testimony at the hesring? 30 long as ithe e¢leir and
delivery law contalns such diffisult requirements for debtors,
few debtors wlll be able have the due process hearing guaranteed

by Blair.

The draft statute should recognize the unequal positions of
creditors and debtors and 1mpose greaber burdens on the former
than on the latter; otherwise it will continue to give creditors
the whip hand Just as 41d the statutes struck down in Blalr,
Randone and Sniadach.

The suggestion to elimlinate gx parte issuance of writs of
possession 1s & good one., Ex parte writs would be difficult to
administer in llght of HRandore, way be unconstitutional under
Fuentes, and would be s means for unscrupulous creditors teo
gircunvent the requirements of due process, Deletlion of the
order to show cause procedure is also wlse,

Turning to the specific provislions of the propesed statute,
I suggest that the definltion of inventory (Section 511.050)
be expanded to include rew materials, work in progress and
materlals used or consumed in business, Such & broadening of
the definition is necessary to assure that the temporary re-
straining order suthorized by Section 513,020 does not require
nerufacturing or processing concerns to interrupt their ordinary
course of business.

The application required by Section 512,020 should be in the
form of an affldavit, based on personal knowledge of the affiant,
except for the portions dealing with the reason the defendant
retains the property and with the location of the property. If
the affidavits are not hbased on personal information, they pre-
sent a wide opportunity for abuse, Purthermore, the application
must set forth specific facts which indicate the location of the
claimed item, Otherwise, 1f the defendant falls to appear at the
hearing, there will not have been s sufficient showing of probable
cause to permlit a search in connection with execution of the writ,



As set forth ampove, the statubte should provide adequate civil
penaliies for ilmproper invokatlon of clalm and dellvery to deter
overzealous creditors, :

Section 512.030 ought to specify that the three documents be
served upon the defendant at least ten days prior to the hearing.
Otherwise, the guite commendable provisions advising the defendant
to seek legal advice will be rendered impractical by last minute
service of process.

Jection 512.040(h) regquires the ndice to the defendant to state
that the final merits of the case will be declded at a time other
than the hmring on the application for issuance of the writ, It
saens to me that the defendant should be left the option to consol-
idate the hearing on the application for the wrlit with a full trial
on the merits, Not only will such a combined hearing promots
Judiclal efficiency, but 1t will alsc reduce the legal costs of
the defendmnt, FHowever, the option should be left to the defendant
to prevent his belng forced to proceed without proper prepsration,
Alse, the court should be permitted to make appropriate protective
orders as the price of complning the hearings,

Section 512,040{c) has been discussed sbove; 1t should be
changed to permif the defendant to present hils opposition orally
at the hearing. Undue surprise to the creditor could be avoided
by contlinulng the hesring with an appropriate protective order.

For the reascons wentioned in conneétion,with section 512.040{c),
the provisions of section 512.050 should be amended to permit introductiom
of oral testimounvy at the hearing.

Section 512.060(b) should explain in more detail what kind of showing
is required to obtain an order directing the defendant to turn over the property.
Otherwise, judges are likely to give such orders in all claim and delivery
cases. Unless there is some speclial reason for such an order, it should not
be issued since 1t entalls a much greater invasion of the defendant'srights.

The affidavit required by section 512.080(b) should be contrasted with
the less formal requirements of the application for the writ (Section 512.020(c)).
Both documents should be sworn statements indicating particular facts within
the personal knowledge (and not Information and belief) of the declarant which
indicate that the goods to be seized are at the location specified. Any lesser
requirement would not meet the Fourth Amendment standards applied to claim
and delivery by Blair.

Sections 512.090 and 512.100 should be changed to permit a combined
hearing on issuance of the writ and on the merits of the case. If the defen-
dant opts for such a combined hearing, ocbviously his defenses will be affected
and the determination of the judicilal officer will have the full effect of
a Judgment on the merits.

Again, in connection with the temporary restraining order, the require-
nents governing the form of the application should be strengthened. The ap-
plication should be made under cath on the personal knowledge {not information
and belief) of the plaintiff or other declarant and should show specific facts
which indicate the immediate danger. The mere fact that the defendant has

-



refused to pay the debt or turn over the goods should not be sufficient to
justify issuance of a TRO. Hor should the mere fact that the property is
capable of belng damaged ~ such as 2 car - be enough. The section should
set forth certain examples of what is an Iinsufficient showing to give some
guidance to. the lower courts.

Section 513.020 should specify that the TRO should not have the
effect of interrupting the defendants’ ordinary course of business. See
comment to section 511.Q50. :

Section 514.010(a) appears to give the levying officer an unconstitu~
tiemal power to search for the specified propercy. His power to search should
be explicitly limited to the place set forth in the writ and within that
place only in locations likely to contain the property. For example, if
the property is a refrigerator the section should forbid the levying officer
from looking through cabinet drawers for it.

In the same manner, sectlon 514.010(c) should specifically limit the
levying officer's right to enter to the location specified in the writ.

Section 516.030 should conform to the stricter requirements of a
summary Jjudgment gffidavit.

Aside from the comments made, the draft claim and delivery law
appears to be a well formulated draft. Basically, all it needs is wore
attentiorn to the effect it will have in the typical consumer collection
case, If the statute is to comport with the spirit as well as the letter
of the Blair decision, it should assure that the debtor in such casea is
given a practical opportunity to present his side of the story at a hearing
prior to the selzure of the property. For the reasons stated above, I feel
that the draft has not as vet gone far enought in thils direction.

Sincerely yours,

S & Clo o~

Jan T. Chilton
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TENTATIVE
RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
. relating to

THE CLAIM AND DELIVERY STATUTE

 BACKGROUND

The past few years have wlitnessed widespread assault in both statel and
i‘ederal2 courts on the constitutionality of a variety of prejudgment remedies.

In-Californiﬁ, one remedy which succumbed to'such’attack_was that known as

claim and delivery.s

The Btatutory Remedy Before 1971

Prior to 1971, a plaintiff entitled to the possession of persoﬁal prop-
erty held by ancther could bring an action forrspecific recovery of that
property and, if he so desired, invoke the provisional remedy of claim and
delivery and thergby secure immediaﬁe possession of the prqperty.h The rem-

'edy was readily available in all state courts. The plaintiff, after filing

1. See, e.g., Blair v. Pitchess, 5 Cal.3d 258, 186 F.2d 12k2, 96 Tal. Rptr.
L2 (1971); Randone v. Appellate Department, 5 Cal.3d 536, 488 P.24d 13,
96 Cal. Rptr. 709 (1971); Damazo v. MacIntyre, 26 Cal. App.3d 18,
Cal. Rptr. (1972). :

2. BSee, e.g., Sniadach v, Family Finance Corp., 395 U.S8. 337 (1959} ; Fuentes
v, Shevin, '40 U.S.L.W. 4692 (U.S. Sup. Ct., June 12, 1972); Adams v. Egley,
338 F.supp. 61k (S.D. Cal. 1972).

3. The former claim and delivery statute was held unconstitutional in Blair
v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42 {(1971).

E. S=e Tormer Code Civ. Proc. § 509 {1872). For a general discussion of these
procedures, sse 2 B, Witkin, California Procedure Provisional Remedies
§§ 24-38 at 1480-1489 (24 ed. 1970); E. jackson, California Debt Collection
- Practice §§ 10.1-10.35 at 229-245 (Cal. Cont. Ed. Bar 1968).
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his action and having summons issued, simply provided the levying officer
with an affidavit, a notice, and an undertaking together with coples of the
cnmplaiﬁt and the originsl and copies of the summons. The affidavit asserted
that the plaintiff was the owner or entitled to the possession of the de-

- scribed property, that the defendant was wrongfully detaining the property
‘and the reason for the detention, that the property had not been taken for a
tax, assessment, or fine or seized under levy of attechment or execution, and
finally the value of the property.5 The notice directed the levying officer
to seizerthe property at a certain location or wherever found.6 The under-
taking was in double the value of the property as steted in the affidavit
and made thé sureties liable for the return of the properiy and damages 1T

7

the plaintifif failed to recover. It should be noted that there was no court
order nor priopr review by a judiclal officer of either the merits of the cleim
or the avallability of the remedy to the plaintiff,

The process was delivered by the plaintiff dirsctly to the levying of-
ficer. Upon receipt of this process, the levying officer toock custbdy of the
property immediately, generally by outright seizure,8 and to accomplish ihis
the officer was authorized to break into any building or'enclosure.9 At the
time of seizure, the defendant was served with copies of the plaintiff’s

~affidevit, notice, &nd undertaking.lo If the defendant sought to retain

Former Code Civ. Piroc. § 510 (1872).

5

6. Cal. Stats. 1933, Ch. 74k, § 57 {former Code Civ. Proc. § 511)
7. Cal. Stats. 1965, Ch. 1973, § L {former Code ¢iv. Proc. § 512).
8

Tbid. Where the property was used as & dwelling--e£.g., & housetrailer,
mobile home, or boat--a keeper was placed in charge for two days, follow-
ing which time the occupants were removed and the propﬂrty taken into
eXclusive custody.

G. Cal., Stats. 19&1 Ch. 229, § 1 (forme- Code Civ. Proc. § 517).

10. Cal. Stats. 1965, Ch. 1973, § 1 {former Code Civ. Proc. § 512).
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possession of the property, he could either except to the plaintiff's sure-
tiesll or require the return cf the property by filing a comparable under-
taking with the sheriff.12 There was, however, no procedure provided even
after seizure for a preliminary determination of the merité or probable out-
come of the action. The levying officer retained possession of the property
for the period of time requifed to permit exceptiﬁn to and the justiflcation
of sureties and the fiilng of third-perty cl&i.msl3 and then delivered the

property to either the plaintiff or the defendant or a third party as ::'ecp.lired.l'+

Constitutional Requirements for a Valid Prejudgment Judicial Repossession
Procedure

' 1
The California Supreme Court, in Blair v. Pitchess, 2 declared the claim

and delivery procedure ocutlined above to be in violation of "the Fourth, Fifth,
and Fourteenth Amendments of the United States Constitution and the parallel
provisions of sections 13 and 19 of article I of the California Constitution."

Blair was & logical extension of Sniadach v. Famlily Finance CO{P-,lé in which

the Supreme Court held that Wisconsin's statute permitting prejudgment gar-
nishment of wages was unconstitutional because it authorized "a taking of
pfoperty without that procedural due process that is required by the Four-
teenth Amendment." This extension was confirmed in June 1972 when the

17

United States Suprems Court in Fuentes v, Shevin™ dinvalidated the replevin

11, Cal. Stats. 1945, Ch. 487, § L (former Code Civ. Proc. § 513).
12. Cal. Stats. 1933, Ch. Thk, § 60 (former Code Civ. Proc. § 514).
13. Cal. Stats. 1933, Ch. 7bh, § 6k (former Code Civ. Proc. § 519).
14, see Cal. Stats. 1933, Ch. T4k, § 60 (former Code Civ. Proc. § 514); Cal.
Stats. 1955, Ch. 156, § 1 {former Code Civ. Proc. § 515); Cal. Stats,
1933, Ch. 7hh, § 63 (former Code Civ. Proc. § S518).
15. 5 Cal.3d 258, 285, LB6 p.24d 12bh2, » 96 Cal. Rptr. k2, 61-62 {1971).

16. 395 U.5. 337, 339 (1969).
17. 40 u.s.L.W. 4692 (U.S. Sup. Ct., June 12, 1972).
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laws of Florida and Psnnsylvania which also authorized the summafy seizure

of property without en opportunity for pressizure hearing.

18
Opportunity for preseizurse hearing. In Fuentes, the Court said:

The primary question in the present cases iz whether these state
statutes sre constltutionally defective in failing to provide for
hearings "at a meaningful time." The Florida replevin process
quarantees an opportunity for a hearing after the seizure of goods,
and the Pennsylvenis process ellows a post-seizure heering if the
aggrieved party shoulders the burden of initisting one. But neither
the Florida nor Pennsylvania statute provides for notice or an
opportunity to be heard before the seizure. The issue is whether the
procedural due process in the context of these cases requires un
opportunity for a hearing before the state authorizes its agents to
seize property in the possessicn of a person upon the applicstion of
another.

Later in the opinion, the Court concluded:?

We hold that tbz Florida end Pennsylvenia prejudgment replevin
provisions work a deprivation of property without due process of
law insofar as they deny the right to & prior opportunity to be
heard before chattels are iaken from their possessor. Our holding,
hovever, is a narrow one. We do not question the power of a State

‘to seize goods before a finalljudgment in order to protect the

security interests of creditors so long as those creditors have
tested their claim to the goods through the process of a fair prior
hearing.

Ex parte procedure in "extraordinary circumstances." The California

20
Supreme Court in Blair  stated:

We recognize that in some instances a very real danger may exist that
the debior msy abscond with the property or that the property will be
destroyed. In such situations & summary procedure may be consonant
‘with the comstitutional principles.

18.
19.

20,

Id. at

Jd. at

5 Cal.3d 258, 278, 486 p.2d 1242, , 95 Cal. Rptr. k2, (1971).

b=



However, the United States Supreme Court in Fuentes was more restrictive.
2%

There, the Court said:

There are "extraordinary situations" that Justify postponing notice
and opportunity for a hearing. . . . These situations, however, must be
truly unusual, Only in a few limited situations has this Court allowed
oubtright seizure without opportunity for a prior hearing. First, in
each case, the seizure has been directly necessary to secure an important
governmental or general public interest. Second, there has been s special
need for very prompt action. Third, the State has kept strict control
over its monopoly of legitimate force: the person initiating the seizurs
has been & government official responsible for determining under the
standards of a narrowly drawn statute, that it was necessary and justified
in the particular instance. Thus, the Court has allowed summary sei-
zure of property to colleet the internal revenue of the United States, o
meet the needs of a national war effort, to protect against the economic
disaster of a bank failure apd to protect the public from misbranded drugs
end contamipated food.

¥Were it only for these two cases, one might conclude that allowing =
plaintiff claim apd delivery upon = showing of special circumstanées at an
ex parte hearing would be constitutional provided that the circumstances
shown were sufficiently extracrdinary to satisfy the Fuentes standards.

However, it is here that the California Supreme Court in Randone v. Appel-

22
late Department  has posed serious problems, for the court in that case

concluded with respect to attachment "that a créditor's interest, even in
these 'specisl circumstances' [the Court had just guoted the passage from
Blalir quoted in the previous paragraph] is not sufficient to justify'depriv-
ing & debtor of 'necessities of life' prior to & hearing on the merits of the

w23 The court went on to introduce the concept that prop-

creditor's claim.
erty clessified as a debtor's necessities of life is entitled to special

2
protection, at- least before judgment. The Court said:

21, 40 U,S.L.W. at

22, 5 Cal.3d 536, 488 P.2d4 13, 96 Cal. Rptr. 709 (1971).
23. 5 Ca1.3d at 556 n.19, h88 P.2d at , 96 Cal. Rptr. at 723 .
2h. 5 Cal.3d at 561-562, 488 p.2d at , 96 Cal. Rptr. at 726. Emphasis

in original.
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The court in Sniadach recognized that a prejudgment remedy
which permits a creditor to deprive a debtor of those necessities
essential for ordinary day-to-day living gives the creditor "enor-
mous" leverage over the debtor. . . . Because of the extreme hard-
ships imposed by such deprivation, a debtor is under severe pressure
to settle the creditor's claim guickly, whether or not the claim is
valid. Thus sanction of such prenctiece and prehearing attachments
of necessities will in many cases effectively deprive the debtor of
any hearing on the merits of the creditor's claim. Because, at a
minimum, the Constitution requires that a defendant be affordsd a
meaningful opportunity to be heard on the merits of a plaintiff's
claim . . . , the state cannot properly withdraw from a defendant
the essentials he needs to live, to work, to support his family or
to litigate the pending action, bafore an impartial confirmation of
the actual, as opposed to the probable, validity of the creditor’s
claim after a hearing on that issue. = '

Although it is possible to distinguish zttachment from claim and delivery

with respect to trestment of necessities in a procedure allowing for a prelimi-

a5

nary hearing on the probable validity of the plaintiff's claim, it is

25. The claim and delivery situation is sufficiently distinguishable from the
attachment procedurs considered in Pandone to avoid the requirement that
necessities of life be immune from seizure until the actual rathsr than
the probable validity of the plaintiff's claim is esteblished. It might
be noted that Blair, decided just two months before Randone, makes no
reference to the necessities concept. Under the claim and delivery pro-
cedure, the plaintiff claims an inter=st in a specific article of property
and the only issus to be decided in the action for possession is whether
the plaintiff is entitled to that property as against the defendant. In
attachment, on the other hand, the plaintiff has no preexisting ¢lasim to
the property attached end the underlying action is generally on the gues-
‘tion whether the defendant owes the plaintiff money in a transaction hav-
ing nothing to do with the property. The court in Randone recognizes this
distinction in referring to attactment in these terms:

Morzover, unlike the claim and delivery statute invalidated in Blair
under which a creditor could only compel the seizure of property to
which he claimed title, the instant provision initially grants un-
limited discretion to the ereditor to choose which property of the
debtor he wishes to have attached, [5 Cal.3d at 561, 488 P.2d at
g6 Cal. Rptr. at 726.)

Accordingly, in claim and delivery proceedings in which a plaintiff estab-
lishes the probable validity of his claim to the property at a hearing at
which the defendant is unable to show the probability that he has a defense
to the action for possession, it seems inequitable to deny the plaintiff,



difficult to justify a different treatment of necessities as bgtween attach-
ment and claim and delivery with respect to a procedure which allows seizure
of the éefendant's prgperty upon only an ex parte hearing. If an attaching
creditor cannot take, in aﬁy dircumétances, the necessities bf a defendant
until after a determination of the actual as distinguished from the probable
validity of the ﬁlaintiff?s-clgim,-surely a plaintiff invoking claim and de-
livery cannot seize a defendant's hecessities until the defendant is given &t
least a ﬁreliminary hearing_on the probability of_his having a defense.

Unreasonable searches end seizures. Blair also decided that proceedings

under cleim and delivery prb#isions raised Fourth Amendment problems and "that
the official intrusions auﬁhﬁrized_by section 517 are unreasonable searches

and seizures unless probébie cause be flrst shown."26 Something of the views

who has bonded the defendant against damage owing to loss of possession,
the right of immediate possession merely because the defendant can show
that the item claimed is a “npecessity of life."

The approprizte manner in which to implement the Randone necessities
of 1life doctrine in cleim and delivery proceedings is not to leave the
property claimed in the possession of the defendant who has no valid de-
fense to the possession action upon his showing that it is a necessity;
rather, it is to make sure that necessities are not taken frow a defendant
vhere the plaintiff is unable to show at a noticed hearing that there is a
reasonable probability that he will ultimately preveil in the action. The
greater the harm that would be done to a defendant by depriving bim of
property after a preliminary hearing, the more cautiocus a court should be
in granting claim and delivery after a preliminary hearing.

26. 5 Cal.3d 258, 272-273, 486 P.24 12k2, . 96 Cal. Rptr. 42, 52 (1971).

The United States Supreme Court in Fuentes did not fleel obliged to
examine the appellants' Fourth Amendment challenges but did note that
Yonce a prior hearing is required, at which the applicant for a writ must
establish the probable validity of his claim for repossession, the Fourth
Amendment problem may well be obviated." [4O U.5.L.W. 4692, n.32 (1972).]}

However, Blair states:

{W]e conclude that dintrusions into private places in
exacntion of claim and delivery process are searches and seizures
within the meaning of the Fourth Amendment., . . . We also hold

that such searches are unreasonabls unless mads upon probable cause.
The only governmental interests which are furthersd by the intrusions
incident to exescution of claim and delivery process are the promotion
of commerce, particularly the extension of credit, and the assurance

.



of the California Supreme Court on the meaning of probable cause may be

2
gleaned from the following paragraph from Blair: 7

Obviously, the affidavits custamarily required of those initiating
claim and delivery procedures do not satisfy the probable cause stand-
ard. Such affidavits need allege only that the plaintiff owns prop-
erty which the defendant is wrongfully detaining. The affiants are
noh obliged to set forth facts showing probable cause to believe such
allegations to be true, nor must they show probable cause to believe
that the property is at the location specifisd in the process. Finally,
such affidavits fail to comply with the probable cause standard be-
cause they are not passed uvpon by a magistrate, but are examined only
by the clerical staff of the sheriff's or marshal's department, and
then merely for their regularity in form.

It would seem from this statement that, in order to satisfy the Fourth
Amendment, the plaintiff.musf shéw both probable cause to believe his claim
to the property is valid as well as probable cause to belleve that the prop-
erty is at the location specified. Of course, these issues mﬁst be passed

on by & judicial officer rather than a clerk.

The 1972 Legislation

In response to the exigencies .caused by the Blair decision, in 1972
the California Legislature repealed the procedures held invalid in Blair
and added a new Chapter 2 {Sections 509 through 521} to the provisiqnal
remedies title of the Code of Civil Procedure.28 This legislation 1s cpera-

~ tive only until December 31, 1975,29 and sattempts to provide a constitutional

that valid debts will be paid. On the other hand, as alresady pcinted
out, the citizen's right to privacy is infringed almost as much by
such eivil intrusions as by searches in the traditional criminal con-
text., Balancing these important individual rights against the less
campelling state interesis (which, as we note infra, are only slightly
promoted by execution of claim and delivery process), we find that a
search incident to the execution of claim and delivery process is un-
reasonable unless it is supported by a warrant issued by a magistrate
upon a showing of probable cause. [5 Cal.3d at 273, 486 P.2d at

96 Cal. Rptr. at 52-53.]

~27. 5 Cal.3d at 273-27h, 486 P.24 at , 96 Cal. Rptr. at 53.
28. Ses Cal. Stats. 1972, Ch. 855.

29, Code Civ. Proc. § 521.



procedure permitting a plaintiff to secure the immediale possession of prop-
erty while préserving as much of the former claim and delivery procedures as
possible.

At any time after the commencement of an action to recover the possession
of personal property,30 a ﬁlaintiff may make a showing to the court in which
the action is filed of his entitlement to the possession of such property.
The éhowing may be made by verified complaint or affidavit and is ccmparabls
to that fo}merly required.31 The court reviews the showing and, if “satis-
fied" that a valid claim éxists, issues an order to the defendant to show
cauéé why the property should not be taken from him and given to the plain-
tiff.32 & date, tinme, ana place is se?\for the hearing on the order, and
the defendant is informed that he may either appear in his behalf at that
time or file an undertaking to stay the delivery of the property.33 At the
hearing, the cburt is reguired to make a preliminarj determination which
party is entitled to possession pending a finel adjudication.314 If the de-
termination is in favor of the plgintiff, a writ of possession is issued35
directing the levying officer to seize the property in question.36 No writ
of possession to enter the private permises of any person may be issued
without a prior judicial determination that there is probable cause to be-

" lieve the property is located there.37 The provisions relating to the levy,

the redelivery of the property to the defendant if he posts security, the

30. Code Civ. Proc. § 509.
31. Code Civ. Proc. § 510(a).

32, Code Civ. Proc. § 510(b).
33. Ibid.

34. Code Civ. Proc. § 510{e).
35. Ibid.
36. Code Civ. Proc. § 512.

37. Code Civ. Proc. § 511(a).



qualification and justification of sureties, the claims of third persons, and

the delivery and possession of the property pending final adjudication are

38

virtually identical to former law.
The statute also provides that thz court--if it is "satisfisd"that the

plaintiff is entitled to possession--may issue a writ of possession without

39

notice or a hearing:

if probable canse appears that . . . (1) The defendant gained possessicn
of the property by theft . . . ; (2} The property consists of cne or
more negotiable instruments or credit cards; [or] (3) . . . the property
is perishable, . . . or is in immediste danger of destruction, serious
harm, ccncealment, or removal Irom this state, or of sale to an innoceant
purchaser, and that {the holder of such yroperty threatens to destroy,
harm, concesl, remove it from the state, or sell it to an innocent pur-
chager.

The statute further provides that the court may issue ex parte temporary re-
straining orders, directed to the defenaant, "prohibiting such acts with
respect to the property, as may appear t0 be necessary for the preservation

Lo
of the rights of the parties and the status of the property.”

38. The following table indicates tne disposition of the former sections under
the n=w statute:

FPormer Code of Civil Present Code of {ivil

Procedure Procadurs
09 v v v e e st e e s e e e e s § 509
g 210 PR I 3 Le2 €Y
§ 511 . .+ sns « o o o o s =+ » » Compare §§ 510(b), (c}, (2);
511(a)
§512 o v v s e v s s s v m w88 511(b), 512, 513
§ 513 4 o v o o o s e e w e a s e« §515
§ 515 v v v e e i e s e e e e e e s §51h
§ 515 . 4 4 v e v e s e e e e e e e e § 515
§ 516 v v s o o o s s s a e s a s e §515
§SLT v @ v 4 s s v o 6 4 14 e s s e § 513
§518 . 4 v v v v e e e e s e e § 516
§ 510 « o+ o s s s v e s e e s+ §517
§520 « v v v n e s e e e e e §918
§ 521 v v o s e w ua e e e e e e e .+ 8519

39. Code Civ. Proc. § 510(c).

hb Code Civ. Proc. § 510{d}. Sﬁch an order may be issue@ in any ci§e
: where & writ of possession may be issued and may be ?SSued in_ :zu
of an ex parte writ in cases where an ex pgrte writ is authorized.

=] 0=



RECOMMENDATIONS

The Commission, having reviewed the 1972 claim and delivery statute,

makes the following recommendations.

Ex Parte Issuance of Writ of Possession

The ex parte procedure for issuance of a writ of possession should be
eliminated. This procedure, provided by Section 510 of the Code of Civil
Procedure, suthorizes the court to issuz a writ of possession without notice
and an opportunity for the defendant to Ee heard even in cases where the
property to be seized is necessary for the‘support of the defendant and his
family.

Ir the_ﬂommission's analysishl of the applicability of the Randone
necessities doctrine to claim and delivery is correct, one of two policy
choices mast be selected in drafting a claim and delivery statute: 0One,

& claim and delivery law may b2 drawn to directla court to determine on ex
parte hearing whether the property is likely to be a necessity of life of
the defendant and, if -so, prohibit the seizure of that property, even though
special circumstances are shown, until the defendant can be glven a hearing
or two, the statute may not allow for the seizure of any property on ex
parte hearing but may give the plaintiff injunctive relief against the de-
fendant's dealing with the propsrty in & manner disadvantageous to the
plaintiff pending the preliminary hearing.

There are major difficulties in following the first course of action.
First, a rather specific definition of necessities of life would have to be

drafted which would apply not only to consumer-type necessities but alsc, as

Ll. see discussion pp. 5-7 suprs.
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Randone requires, to commercial necessgities as well. BS=cond, in each case
in which a plaintiff attempts to seize property after an 2x parte showing

of speclal circumstances, the creditor would have to be rzquired to make a
showing on & fact not normally within his knowledge--thaf is, whether as to
the particular defendant a specific piece of property is a necessity--and
the court would have to make a finding on this fact without the views of the
defendant being heard. Third, the statute would have to state with same
specificity what circumstances are sufficiently special or extraordinary to
Justify seizure upon ex parte hearing. Here the United States Supremes Court

cases, Snisdach and Fuentes, have besen notably restrietive in their view of

what would constitute suffici?ntly special circumstances, Bleir has been
less so. If only those circumséances men£ioned by Fuentes qualify as special
circumstances justifying seizure upon ex parte hearing, the statute need not
make any provision for ex parte seizure because the plaintiff’s interest in
repossessing property hardly serves an "important governmental or general
public interest.”

These difficulties Are substantial =nough that the Commission recommends
that the second course of action be followed. This procedure will sllow the
plaintiff upon applying for 2 writ of possession to obtain a temporary re-
straining order by an ex parte showing of special circumstances which threaten
to affact his ability to take possession of the property after the writ is
issued. If thé requisite eircumstances are shown, the rezstraining order will
be issued and will continue in effect until the property is seized or until
the court decides at the preliminary hearing that the plaintiff is not en-
titled to the writ. The specilal or extraordinary circumstances justifying
issuance of a restraining order are broadly drawn but do not run afoul of

the Fuentess restrictions because no seizure is contemplated ontil the defendant
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is given a hearing. If the property sought is a necessity--even though the
order restrains the defendant from disposing of, concealing, or damaging it--
Randone is not violated because the defendant still has the use and benefit
of the property. The temporary restraining order procedure preserves the
spirit of Randone in that it does not disturb the defendant's use of his
necessities until after an opportunity for & hearing, but it gives the plain-
tiff a good measure of protection under the contempt power of the court and,
&5 a practical matter, it avoids both cluttering up the statute with cumber-~
some provisions dealing with the difficult problem of how to deal with the
necessities issus on ex parte hearing as well as filling court dockets with
prolonged litigation on the scope of the speeial circumstances exeeption and
tedious hearings on whether the items of property claimed are necessities of
life as to the debtor.

Denying the plaintiff seeking claim and delivery immediate possession
upon ex parte hearing is probably not a serious deprivation, 2 As Blair
points out with respect to the collection.cases, claim and delivery is
usually the last step in a series of moves intended to exert pressure on the

defendant to make his payments. A notice that a hearing will be he=ld on the

42. The ex parte writ may be obtained under existing law not only where the
property is in immedlate danger of destruction, concealment, or disposi-
tion but also where it has been stolen or is a credit card or negotiable
instrument. The repossession of stolen property should, It seems, be
treated generally as a matter of criminal process. The special treatment
of credit cards and negotiable instruments is a 1972 innovation. Where
such properiy has been stolen, forged, or revoked, it can be dealt with
in the same manner as stolen property generally. In other circumstances,
a large measure of protection cen be cbtained through private, nonjudicial
means, e.g., notification to retailers that a described card is not to be
honored. See Penal Code § 4Blh. The Commission accordingly recommends
that these types of property not be given special treatment under the
claim and delivery statute.
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issue of the plaintiff's right to repossession will only become another

step in that process. A briéf delay of a week or two should seldom make any
difference &s to the plaintiff’s eventual ability to retake the article; but,
if the plaintiff can cohvince the court upoﬁ applying for the writ that there
is cause for concern, an ex parie restraining order punishable by contempt
can be issued which will assure the plaintiff of adequate protecticn in all
but the rarest cases. This proceﬁure will relieve the plaintiff of the onerous
task of trying to comply with Randone by having to convince the courts in ex
parte hearings {not only in consumer cases but also in commercial cases) that
the goods sought are not necessities. Moreover, not allowing plaintiffs im-
mediate possession at ex parte hearings upon a showlng of extracordinary cir-
cumstances will make it impossible for overzealous plaintiffs to subvert the
constitutional reguirements by unsupported allegations of concealment or

43

absconding.

Order to Show Cause Procedure

Section 510 presently requires an initial judicial review of the plain-
 tiff's application for & writ of possession, followed by the issuance of an
order directed to the defendant to show cause why a writ should not issue.

In this context, the order to show cause procedure has the same purpose and

43. The Commission's recommendation alsc avoids any Fourth Amendment search
and seizure problem. See discussion in text accompanying notes 26 and
27 supra. If, at a hearing at which the defendant has an opportunity
to appear, the plaintiff can convince a court (1) of the prcbable validity
of his claim and (2) of the likelihood that the specific property claimed
is at a described location, then issuance of & writ of possession empower-
ing an oftf'icial of the court to enter the described private place to re-
take the property would be constituticnal. This appears to bz the holding
of Fuentes, It is what is proposed in this recommendation. Under the Com-
mission's recommendation, the only relief obtainable by & plaintiff upon
ex parte proceedings is the issuance of a restraining order commanding the
defendant not to dispose of, injure, or waste described goods. No search
or seizure problem ls raised by such an order.

-1~
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effect a5 & noticed motioh procedure, However, it seems both inefficient
and unnecessary to require 8 Judicial review at iwo stages in the proceed-
ings, and the Commission accordingly recommends that the present procedure
be replaced by a noticed moticn procedure requiring only one hearing before

L]

the court.

Other Recommended Changes

In addition to fhe changes discussed above, the Comission recommends
other technicel and relatively minor changes in existing legislation. These
changes are indicated in the Camments to the proposed statutory provisions
that follow. On the other hand, this recammendation does not attempt to
state and is not intended to disturb the substentive law governing {1) the
circumstances under which a person is entitled to possession of personal
property or (2) the circumstances, if any, in which private,'self-hélp re-

possession may properly be utilized,
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§ 511.030. Defendant

511.030. "Defensant" iasludes s cross-defendant.

. § 511.040. Farm products

511.040. "Farm products” wmeaus erops or llivestock or supplies used
or produced in fourming opermtlions or products of croups or livestock in
their unmanufartured s&éﬁes {sueh a5 gilnned cotton, wool clip, maple syrup,
honey, milk, and eggs), vhile in. the possession of a defendant engaged in
raising, fattening, grazing, or cther Parming cperations. If tangible
persoual property is a farm product, it is azot inventory.

Comment. Section 511.080 is based on the definition cof "farm products”
provided by Sectlon 5109 of the Commerecial Code. Section 9109 provides in

part:

3109. Coods are. . . . "farm producis” if they are crops or live-
gtock or supplies used or produced in farming operations or if they are
products of crops or livestock in their unmeaufactured states (such as
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in ryising, feitening,
grazing or other farming operations. If goods are farm products they
are neither equipment nor inventory .

Inventory is definsd by Section 511.050. A definltion of "equipment” is
unnecessery. Farm products and ipventory are defined only because the terums
are used in connection with provigions which permit sale of such property

in the crdinary courase of business despite the issuance of a temporary
restraining corder. See Secticon 513.020. Eguipment wouid not by its nature
be sold in the crdipery couras of business.

§ 511.050. Inventory

511.050. “Inventory" means taﬁgihle pereoral property in the possession
of a defendent who holde it for sale or lease or to be furnished under contracts

of servies.

Comment. BSection 511.050 is based on the definition of "inventory" pro-
vided by Section 9109 of the Cowmereial {ode. Seetlon 3109 provides in part:

9109. Goods are . . . "inventory" if they are held by a person
whoe hnolds them for sale or lease ar %o be furnished under contracts
of service or if he has leased or so furnished them, or if they are

- raw materials, work in process or materials used or consumed in 8
business. Inventory of a person is not to be classified as his
equipment. .
17 -



§ 511.050

The phrase "or if he has leased or so furnished them" has been deleted to

make clear that inventory under this title is limlted to property in the
possession of the defendsnt. See also Comment to Section 5i1.0k0. The

phrase "raw materisls, work in procees, or materials used or consumed in"

the defenfant's business has also been deleted. This property also would

. not be 8cld in the ordinary course of business; hence, 1t does not need to

be excepted from the operation of the temporary restraining order. See »
Sections 511.040 and 513.020 and Comments thereto.

§ S511.060. Judicial officer

511.060. "Judicial officer” means any judge or any commissioner or
other officer appointed by the trial court to perform the duties reguired

by this chapter.

§ 511.070. Levying officer

511.070. 'Levying officer” means the sheriff, consteble, or marshal

vwho 18 directed to execute & writ of possession issued uader this chapter.

§ 511.080. Perscn

511.080. "Person” includes an individual, & corporation, a partnership

or other unincorporated aessoclation, and a public entity.

§ 511.090. Plaintiff

511.090. "Plaintiff"” means a person who files & complaint or cross-

complaint.

§ 511.100. Prcbable validity
511.100, A claim has “probable validity" where it is more likely than
not that the plaintiff will obtain a Judgment agalinst the defendant oﬁ that

claim.

§ 511,110. Public entity

$11.110. "Public entity” includes the state, the Regents of the University
of California, a county, a ecity, district, public authority, public agency, and

any other political subdivision or public corporation in the state.



% 511.110

Comment.. Section 51L.110 adopts the language of the definition found
in Section Bil.2 of the Government Code.

Artiecle 2. Writ of Possession

§ 512.010. Application for writ of‘possessicn.

512.010. TUpon the filing of the complaint or at any time thereafter,
the plaintiff mey apply pursuant to this chapter for a writ of possession
by fillng & written &pplication for the writ with the court in which the
action is brought.

Comment . Section 512.010 is based on former Section 509. However,
Bection 512.010 enlarges slightly the period during which the plaintiff
may clalm the delivery of property ani removes the ambliguous reference to
"before trial." After judgment, the plalntiff will, if necessary, enforce
his judgment by writ of execution, BSee Section 684.

Section 512,010 requires the plaintiff to file a separate application
for cleim and delivery supported by affidavit or verified complaint. See
Section 512.020. Under former law, this was not clear and it appeared that
& claim could be made by verified complaint mlone. See former Section 510.

§ 512.020. Contents of application

512.020. The application shall be executed under oath and shall inelude
all of the following:

{a) A showing that the plaintiff is entitled to possession of the
property claimed and of the basis of the plaintiff‘s claim. If the baszis
of the plaintiff's claim is & written instrument, a copy of the instrument
shall be atteched.

{b} A showing that the property is wrongfully detained by theudgfenﬂant,
of the manper Iin which the defendant came into possession of the property,
and, according to the best knowledge, informstion, and belief of the plalntiff,

of the reason for the debention.

«1Gn



§ 512.020
{z) A particular descriptich of the property; a statement of 1t§ vaiue.

{a) A statemeni, according to the best knowledge, infofmation, and belief
of the-plaintiffg of the locgtion qfrthe propert&, vhether the property iz within
a private place which may have to be entered to take possession, and of the .,

addresses of defendant's residence and place of business, if any.

(e} & statement that the property has not been taken for a tax,
agsegsment, or fine, pursuant to a statute; or seized under an execution
againgt the property of the plaintiff; or, if so seized, that it is Dby
statute exempt from such selzure.

(£) .The name and address of the person designated by the plaintiff to
sccept service by mail of papers relating to the action.

Comment. Section 512.020 is based on subdivision (a) of former Sectim
510. Subdivision (&) eliminates as a separate grownd for repossession.a
showing of ownership. Compare paragraph (1) of subdivision {a) of Section
510. A plaintiff could be an “owner" in the broad sense of the ward and not
te entitled to possession. For exsmple, & lesscr of personal property vhere
there haz been no default by the lessee could be considered the "owner" of
the property but not be entitled to possession. Subdivision (a) focuses
simply on the wltimate issue of the right to possessicn.

Subdivision (b) continues without substantive change the provisions of
paragraph (2) of subdivision {a) of former Section 510.

Subdivisions {c) and (d) continue without substantive change the provisions
of parsgraph (3) of subdivision {a} of former Section 510. Subdiviasion (d) also
adds the requirement that the plaintiff state whether the property is in a "pri-
vate place.” The term "private place" is that used by the California Supreme
Court in Blair v. Pitchess, 5 Cal.3d 258, 270-276, 4B6 P.2d 122, s 96 Cal.
Eptr. L2, {1971}, to designate those places which mey be emtered only
after the plaintiff has established before a Judicial officer that there is
provable cause to believe that the property which is the subject of the claim
and delivery procedure 1s located at the place to be entered and that the
plaintiff has the right to immediate possession. See Section 512.060(b).

Subdivision (e) continues without substantive change the provisions of
paragraph (4} of subdivision (a) of former Section 510.

Subdivision (f) is new and requires the plaintiff to state the address
at which the defendant may accomplish service by mail.

The applicstion required by Section 512.020 may, of course, be supported
by a separate affidavit or affidavits or by a verified camplaint; this is not
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% 512.020

raquired, however, 1f the application itself satisfies the requirements of
this chapter.

For additional requirements where the plaintiff also seeks a temporary
restraining order in conmection with the application for writ of possession,
gee Section 513.010.

»

G 512.030. Notice to defendant

512.030. No writ shall be issued under this chapter unless, prior to
the hearing, the defendent has begn served with all of the following:

(2) A copy of the sunmons and complaint.

{b) A Rotice of Application and Hearing.

(ci A copy of the application end any affidsvit in support therecf.

Comment. Section 512.030, together with Section 512.040, replace
subdivision (b} of former Section 51C. Section 510 required an initial
Judicial review of the plaintiff's application for a writ of possession,
followed by the issuance of an order directed to the defendant to show
cause why a writ should not issuwe. This procedure was both inefficient

-and unnecessary and has been replaced here by a noticed moticn procedure.
The rules governing the time for serwice and the manner of service are the
ssme &s for moticns generally. See-Chapters b {commencing with Section
1003} aad 5 {commencing with Section 1010) of Title 1h of this part. The
contents of the Notice of Application and Hearing are prescribed by Sec-
tien 512. QhG

§,512.0h0.' Contents of Notice of Application and Hearing

512.040. The "Notics of Applicetion and Hearing" shall inform the
defendant of ail of~£he following:

(2) A hearing will be held by a judicial officer at & place and st a
time, to be specified in the notice, on Elaintiff's ;pplication for a writ
of possession.

(b) The writ will be issued if the judicial officer finds that the
plaintiff's claim is provably valid and the other requirements for issuing
the writ are established. The hearing is not for the purpose of determining

whether the claim is actually valid; the determination of the actual validity
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~§ 512.040
of the claim will be made in subsequent proceedings in the action and will
not be affected by tue decision of the judicial officer at the hearing on
the application for the writ.

{¢) If the defendant desires to oppose the issuance of the writ, he
must file with the court either an affidavit providing evidence sufficlent
to defeat the plaintifi's right to issuance of the writ or an undertaking
to stay the delivery of the property'in acecordance with Seetlon 515.020.
The notice aball contain the followaing statement: "If you believe the
plalntiff way not be entitled to posssssion of the property claimed you may
wish to seek the advice of an attorney. Such attorney should be consuited
proaptly so that ﬁé may ageist you before the time set for the hearing."”

{@d} The name and address of the person designated by the‘piaintiff to
accept eservice by mail of papers relating to the action.

Comment. Section 512.040 1s based on a portion of subdivision (b) of
former Sectlicn 510. Under the former procedure, the order to show ceuse
informed the defendant of the time and place of the hearing and the defend-
ent's right to appear and oppose the issuence of the writ or to file an
undertaking. Section 512.040 requires the notice to do these things se well

as inform the defendant of the purpose of the hearing snd the need for prompt
action in response to the notice.

§ 512.050, SBervice of arfidavisa prior Lo hearing

512.050. Each party shell serve upon the other within the time prescribed
by rule any affidavits intended to be introduced st the hearing unless the
court at the hearing for good cause shown permits the intyoduction of affidavitis
not previously served.

Comment. Section 512.050 is new. Subdivision (b} of former Sectiom 510
apparently permitted the defendant to delay indicating his opposition to
issuance of a writ until his appeerance at the hearing. Seciion 512.050 is
intended to encourage an earlier framing of the partlies' contentions and an
exchange of support therefor. The time limit for filing is left to rules

adopted by the Judlcial Council, but the trial court may grant relief from
such limits upon a showing of good cause.
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§.512.060. Issuance of the writ of possession

512.060. At the hearing, the Judicial officer shall consider the
showing mede by the parties appearing and shall issue a writ of possession

if he finds all of the following: .

{a) The plalntiff has established the probable validity of his claim
to poasession of the property.

{v) If the property claimei is within & private place which must be
entered to take possession, the pléintiff has established that there is
probable cause to believe that the property or some part of it is located

there. .

{c) The pleintiff has provided an undertaking as required by Secticn
515.010. '

Comment. Section 512.060 is based on subdivision (e) of former Section 510
and former Section 511. The term "probeble validity” used in subdivision {(a) is
defined in Section 511.X00. The burden of proof rests on the plaintiff to
establish the probable velidity of his claim. He will, of course, fall to
patisfy this requirement 1f the defendant shows that there is a reasonable prob-
ability that he can assert & successful defense to the action. It might be noted
that the provisicns of this title are basically procedural. No attempt has been
made to state the substantive law governing the circumstances under which a person
is entitled to possession of personsal property.

Subdivision {c) simply requires the plaintiff to £ile an underteking as
provided by Section 515.010. The detail provided by subdivision (b) of former
Section 511 is now provided by Section 515.010C.

§u512.d?0. Issuance bf order directing transfer

512.070. If a writ of possession is issued, the judicial officer may also

issue an order directing the defendant to transfer posseszion of the property

to the plaintiff.

Comment. Section 512.070 is new. It makes clear that the court has power
to issue a "turnover” order directing the defendant tc cooperate in transferring
possession. Such order is not issued in lieu of a writ but rather in addition
to or in aid of a writ, permitting the plaintiff to select a more informal and
less expensive means of securing possession.
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§ 512.080. Writ of possession

512.080. The writ of possessicn shall:

(5) Be directed to the levying officer witnin whose jurisdiction the
property is located,

{b) Describe the specific property to be seized and specify the locatiwm
where the property or some part of it may be found.

{¢) Direect the levying officer to levy on the property pursuant to Sec-
tion 514.010 If found and to retain it in bis custody until released or sold
pursuent to Section 514.030,

{d} Inform the defendant that he hes the right to except to the sureties
upon the pleintiff's undertakiag, a-copy of which shall be attached to the writ,
or to obtain redeliverf of the property by filing an wndertaking as prescribed
by Section 515.020. ‘

{e) State the name and address of the person designated by the jlaintiff
to accept service by mail of paper§ relating to the action,

Comment. Section 512.030 i substantively the same as subdivision {a)
of former Section 512.

§ 512.090. Indorsement of writ

512.000. (a) The plaintiff may apply ex parte in writing to the court
in which the action was brought for an indorsement on the writ directing the
levying officer 1o seize the properiy at a location other than that specified
in the writ,

{b) The judicial officer shall meke the indorsement if the plaintiff
establishes by affidavit that there is probable cause to believe that the
property or some part of it may be found at that location,

Comment. Section 512.090 is based on subdivision {b) of former Section 512.

§ 512.100. Defendant's defense to action om claim not affected
512.100. HNelther the failure of the defendant to oppose the issuance of

a writ of possessioh under this chapter aor his failure to rebtui any evidence
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§ 512.100

produced by the plaintiff in connection with proceedings under this chapter
shall constitute a waiver of any defense to plaintiff’s claim in the action or
any other action or have any erfect on the right of the defendant to produce

or exclude evidence at the irlsel of any such sction.

§ 5i2.110. Effect of determinations of judicial officer

512.110. The determinations of the judiclal officer uuder this chapter
shall have no effect on the determingtion of any issues In the action, other
than the iseues relevant o proceedings under this chapter, nor shall they
affect the riéhts of any party in any other sction arising out of the same
claim. The determinetions of the judicial officer under this chapter shall
not be given in evidence nor referred to im the trial of any such action.

Comment. Section 512.110 makes clear that the determinations of the
judicial officer under this article have no effect on the determination of
the validity of the plaintiff's ciain in the action he has brought ageinst
the defendant nor do they affect thé rights of any party in any other action.
Section 512.110 does not, however, make ilnadmissible any affidavit Piled

under this chapter. The admissiblility of such an affidavii is determined by
rules of evidence otherwise applicable.

Article 3. Temporary Resiraining Order

§ 513.010. Issumnce of temporary restiraining order

513.010. {a} At the time he files his spplication for writ of_possession,
the plaintiff may apply for & temporery restreining order by setting forth in
the application a statement of grouwnds justifying the iseauance of sueh grder.

(b) The judicial officer shsll issue a temporary restraining order if he
determines that plaintiff’'s appli;ation for writ of possession shows the probe
ability that there ie an immediate dangey that the property cleimed may become
unavailable to levy by reason of belag transferred, concealed, or remocved or
may become substantially impsired in value.

{e) If at the hearing on issuance of the writ of possession the judicial

of ficer determines that the plalatiff is not entitled to a writ of possesazion,
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§ 513.010

the judicial officer shall dissolve any temporary restraining order; othervise,
he may issue a preliminary injunction to remain in effect wntil the property

claimed 15 geized pursuent to the writ of possession.

Comment. Sectlon 513.010 replaces subdivisions (¢} and (@) of former
Section 510. In contrast to prior law, Section 513.010 and the other pro-
wisicns of this title do not peramlt the seizure of property upon an ex parte
applicstion but merely authorize the issuance of a temporary restraining
order. The order, directed to the defendant, prohibits him from taking action
with resgpect to the property which would be detrimental to the plalntiff. The
grounds for issusnce of & temporary restraining order stated in subdivision (b)
are substantively similar to those provided in paragraph {3) of subdivision {c)
of former Section 510.

~

The former speclal provisions for shortening the time for a hearing after
seizure under a writ issued ex parte have been eliminated. However, except where
& specific provision of this chapter applies, the provisions of Chapter 3 (culnenc-
ing with S&ction 525} relating to injunctive relief gensrally are applicable Kence
the defendant way obtain relief from an crder pursuant to Section 532. Moreover,
although this section {and chapter) does not provide for injunctive relief gener-
ally, the clain and delivery remedy is not an exclusive one, and the plaintiff
may apply for injunctive relief under the other provieions of this code.

The denial of a writ of possession, qhere denial was due to a close factual
case on lisbility, shouwld not preludice such an application where sn injunction
will provide relief leas drastic than repossession.

" Note. The ability of the plaintiff to reposeess upon an ex parte applica~
tion has been eliminated in this tentative recommendation in order to keep the
statutory procedures es simple as possible and perhaps immune from constitutional
attack. See preliminsry portion of reccmmendation. The former provisions
for ex parte relief where stolen property is involved seemed to De unneces-
sary; such property can be either selzed under criminal process or dealt
with under this provision. The speclal treatment of credit cards is a 1972
innovation; the Commission queries whether such treatment is justified. Cards
which have been stolen, forged, or revoked can; it seems, be dealt with in the
same manner as stolen property generally. The Commission does, however, sollcit
your comments and suggestions concerning the approach taken by this section
.and the desiradbllity or need for any changes in thig approach.

§ 513.020. Provisions of temporary restraining order

513.020. In the discretion of the Judicial officer, the temporary
restraining order may prohibit the defendant from sny or all of the following:
() Transferring any interest in the property by sale, pledge, or grant

of security interest, or otherwise disposing of the properiy; but; if the

"



§ 513.020

property is farm products held for sale or lesee or is inventory, the order
maey not prohibit the defendant from dealing with the property in the ordinafy
course of buslness.

{b} Concesling or ctherwise removing‘the properfy in such & manner as to
make it less avallable to selzure by levylng officers.

{¢) Impairing the value of the property either by acts of destruc-
tion or by faliure to care Tor the property in a reassonable manner,

Comment. Section 513.020 provides some specificity with respect to the
nature of the temporary restraining crder authorized by Sectlon 513.010. Compare
subdivision (d) of former Secticn 510. Generally, the temporary restraining
order will prohibit transfers of the property in question. However, where the
property is ferm goods or inventory {defined in Secticns 511.040 and 511.050,

respectively), the property may be sold in the crdinary course of business.
See gubdivision (a). -

The rare case in which the property will perish if not refrigerated or,
in the case of animals, if not cared’ for properly, is taken care of in subdivi-
sion (c¢) under which the defendant can be ordered to take whatever precautions
are necessary to preserve the property until the time of ihe hearing.

Artiecle h. Levy and Custody

§ 514%.010. levy

514,010, (a) Except as ctherwise provided in this section,.upon issuance
ef the writ of ﬁossession the levying officer shall search for and take custody
of the specified property either by removing the property to a place of safe-

- keeping or, upon order of the judiciml officer, by installing a keeper.

(v) If the specified property is used as a dwelling, such &s & house-
trailer, mobilehome, or boat, levy shall be made by placing a keeper in charge
of the properiy, at the plaintiff's expense, for two days after which the
levying offlicer shall remove the occupgnté and any contenis not specified in
the writ and shall take excluslve possession of the property.

(e} If the specified property or mny part of it is in a private place,
the levying officer shall at the time he demands possession of the property
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§ 514.010

ennounce his identity, puppoee, and authority. If thé property 1s not
volunterily delivered, the levying officer shall cause any hullding or enclosure
where the property is located 1o be broken open in such a manner 28 he
reasonably believes will cause the least damege and may call upon the power of
the county to aid and protect him, but, if he reasonably belleves that
entry and seizure of the property will involve a substantial risk of desth or
serious bodlily harm to any person, he shall refrain from seizing the property
and shall prompily meke a.rétuén to the court from which the writ issued
setting forth the reasons for his belief that the risk exists. In such case,
the Judicisl officer shall meke such crders as may be appropriate..

Comment. Section 514.010 is substentively the same as the first two

paragraphg of former Sectiocn 513.

§ 514.020. Bervice of writ of possession

514.020. At the time of levy, the levying officer sball deliver to the
peraou in possession of the property & copy of the writ of possession with a
copy of the plaintiff's undertsking attsched. If no one is in possession of
the property at the time of levy, the levying officer shall serve the writ
and attached uvnderteking on the defendant in the manner provided for in this
code for the service of suwmmons and complaint.

Comment. Section 514.020 is similer in effect to the last paragraph of
former Section 513.. Section 514.020 dces not reguire a second service of the
sumnone and complaint and application for writ of possession. That has
presumsbly been accamplished pursuant to Section 512.030. Moreover, Section
514.020 requires service of the writ of possession on the defendant ocnly if

he is the person in possession or no one is in possession of the property at
the time of levy. -

§ 514.030, Custody of levying officer

514.030. {a) After the levying officer takes possession pursuént to a writ
of possession, he shall keep the property in & secure place until expiration

of the time for filing an underteking for redelivery and for exception to the
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§ 514.030

sureties as prescribed in Article & (commencing with Sectioﬁiﬁls.OlOJ. He
shall then deliver the property to the party entitled to possession upon

receiving his fees for taking and his necessary expenses for keeping the

L]

property.
(b) Notwithstanding subdivision (a}, where not otherwise provided by con-

tract, upon a showing that the property is perishable or will greatly deteriorate
or depreciste in value or for some otiner reason that the Interests of the parties
will be best served thereby, the judicial officer may order that the property be

sold and the proceeds deposited in the court to abide the judgment in the action.

Comment.. Subdivision {a) of Section 514%.030 is based on former Section 516.
The former reference 10 an order staying delivery has been deleted. Under the
procedures provided under this title, the defendant will always bave had an
opportunity to be heard prior to being deprived of possesaion, hence o post-
seizure stay in unnecessaary.

Subdivision (b) is new. Traditionally, the plaintiiff, upon gaining
possession of the property, bas been required to keep and preserve it so that
it may be returned to the defendant if the latter ultimately prevails. See
2 B. Witkin, California Procedure Provisicnal Remedies § 34 at 1486-1487. It
is apparent that, in scme circumstances, this would be undesirable, Apparently
the former law relied on the parties to asgree volumtarily to a disposition that
would be to their mutusl benefit. Subdivision (b) also permits the parties to
provide by contract for an appropriete dispositicn but, where not ctherwise
‘provided by contract, subdivision {b} authorizes either psrty to apply for an
order requiring the sale of properiy where necessary o preserve its value
pending the final outcome of the case.

§ 514.040. Return

51%.040. 'The levying officer shall return the writ of possessiom, with

his proceedings therecn, to the court in which the action is pending within
20 daye after levy but in no eveni more than 60 daya after the writ is imsusd,

Comment,. Section 514.0k0 is substantively similar to former Section 518.
Section 514.040 has, however, been revised to provide s date certain for the

return of all writa--even those under which the sheriff has not been able to
levy.
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§ 514.050. Third-party claims

51%.050. When ihe property taken is claimed by one other than the
defendant. or his sgent, the rules and proceedingé applicable in cases of
third-party cialme after levy under execuilon shall appiy.

Comment., Section 51%.050 ie substantively identiecal 4o former Sec- »
tion 517.

§ 514,060, Order protectirg vossession

51k .060. After the property hss been delivered to e perty or the value
thereof secured by an undertaking as provided in this chapter, the judicial
officer sball, by appropriate order, protect that vparty in the poacession of

such property wntii the fipal determination of the action.

Comment. Section 514.060 is identié;l to former Section 519. See also
?hgééipa Aviation Co. v. Superior Court, 246 Cal. App.2d 46, Sk Cal. Rptr. U415
1 «

Article 5. Undertakings

§ 515.010. Plaintiff's undertaking

515.010. {&) The judicial officer shall not issue & temporary restrain-
ing order or & writ of possession until the plaintiff has f£iled with the court
a written undertaking that, if the pleintiff fmils to recover Judgment in the
sction, the plaintiff will pay all coste that may be awarded to the defendﬁnt
and all dsusges referred to in subdivision (b}, not exceeding the amount of
the undertsking. The undertaking shali be execubed by two or more sufficient
sureties in an amcunt oo less than twice the value of the property as deterw
miﬁed by the judicial officer.

(b} The damages referred to in subdivision (a) are all damagee sustained
by the defendant which are proximately caused by operatlon of the temporary
restraining order and preliminary injunction, if any, the levy of the writ of
posseseion, and the losg of possession of the property pursuant ta levy of the

writ of poesession or in compliance with an order issued under Section 512.070.

Comment. Section 515.01C is substantively similar to subdivision (b) of
former Section 511. .
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§ 515.020. Defendant's undertaking

515.020. f{a) The defendant may prevent the plaintiff from taking posses-
sion of property pursuant to & writ of possession or regain poZBession of
property so teken by filing with the court in yhich the action was brought s )
written undertsking executed by twe or more sufficient sureties in an amount
equal to @ither the amount of the plaintiff's undertaking required by Section
515.010 or, if there has been no judiclal determination, the value of the
property stated in the plaintiéf's spplication for & writ of possession. The
underteking shall state that, i the plaintiff recovers judgment on the action,
the defendant will pay all costs awarded to the pl#intiff and all damages
that the plaintiff may sustsain by resson of the loss of possession of the
property, not exceeding the amount of the undertaking. The damages recoverable
by the plaintiff pursuant to this section shall include all dameges proximately
ceused by the plaintifffs failure to géin or retailn possessicn, f

(b) The defendant's undertsking shall be filed no later than 10
days after levy of the writ of possession. A copy of the undertaking shall
ke mailed to the plaintiff at his address set out in the order to show cauaé
. or writ of possession anrd an affidavit stating that such copy haas been mailed
shall be filed with the court at the time the undertaking is filed.

{e} The defendant’s undertaking shall state the address to which a copy
of -the nutice of exceptlon to sureties may be sent.

Comment. Section 515.020 is substantively similer to former Section 51k.
However, Section 51%.020 bas been. revised to reflect the fact that possession

upon ex parte applicatlon is no longer permitted.

L

§ 515.030. Exception to sureties

515.030. (&) The defendant mey except to the plaintiff's sureties
not lster than five days after levy of the writ of possession by

-

filing with the court in which the action was brought a notice of
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§ 515.030
exception to pureties and mailing a éopy of the notice to the plaintiff at
his address set out in the corder ic show ceuse or wrii of possegaion. An
affidavit stating thet such copy has been mailed shall be filed with the
court at the time the rotice is Ffiled.

{(v) The plaintif? may except to the defendant's sureties not later
than - 10 days after the defendans's undertaking is filed by filing with
the court ia which the_acticn Was biought a notice of exception to sureties .
and mailing a copy ¢f the notlee to the defendant at his address set out in
the defendant’s undertaking. An affidavit stating that such copy has been
mailed shall be filed with the court at the time the nowice is flled.

{c}) IPf the plaintiff or defendant does not except to the sureties of
the other as provided in this sectilon, he waives all cobhjection to them.

{d) When excepted to, the sureties shall Justify before a judicial
of ficer of the court in wioich the actioﬁ wae brought at & time specified by
the excepting party in the manner provided in Chapter 7 (commencing with Sec
tion 830) of Title 10 of this part.

{e) It the pleintiff's sureties, or others in their place, fail to justify
at the time snd plsce appointed or do not qualiff, the judicial officer shall
vacate the tenporary restraining order or preliminsry inJunctioﬁ, if Ehy,
and the writ of possession and, if levy has occurred, crder the levying

officer to yeturn the property to the defendant. If the defehdant}s sureﬁies,
or others in their plasee, fail to Jjustify at the time and place sppointed or do
not qualify, the judicial officer shall order the levying officer to deliver the
property to the piaintiff. . ‘

Camment. Section 515.030 is substantively similar to former Section 515.
Section 515.030 makes minor changes in the time limits formerly provided and
incorporates the procedures for the Justification of sureties from Sections 830
through 835 (actions for libel and slander) of this code. These provisions are
comparable to those relatlng to ball on arrest; the latter have been recommended
for repeal. See Recommendation and Study Relating to Clvil Arrest, 11 Cal. L.
Revision Comm'n Reports 201 (1973).

- -
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Article 6. Ruleg; Forms; Affidavits

§ 51£.010. Ruleg for practice and procedure

516.010. Notwithstanding any otber provision of law, the Judicial Council

-

may provide by rule for the practice and procedure in proceedings under this

chapter.

Comment. Secticn 516.010 is the same as Civil Code Section 4001 (The
Family Law Act).

§ 516.020. Forms

516.020. The Judicial Council shall prescribe the form of the applica-
ticns, notices, orders, snd other documents required by this chepter. Any such
form prescribed by the Judicial Council is deemed to comply with this chapter.

Comment. Section 516.020 requires the Judicial Council to prescribed the
forms necessary for the purposes of this chapter. Yarious sections prescribe
informetion tc bte conteined in the forms, but the Judicial Councll has complete
authority to adopt and revise forms as necessary and may reqguire additiomsl
information in the forma or may omit infcrmation from the forms that it deter-
mines is uanecessary.

§ 516.030. CGeneral reguirements for affidavite

516.030. The facts stated in each affidavit filed pursusnt to this title
shall be set forth with particulerity. Each affidavit shall show affirmatively
that the afflant, If sworn as a witness, can testify competently to the facts
stated therein. The affiant may be a party to the action or any other person
having kiiowledge of the facts.

Comment.. Section 516.030 provides standards for affidavits filed pursuant
1o this title. These standards are comparable to but not as restrietive as
those provided for affidavits filed in support of or in opposition to a motion
for swmary judgment. Coapare Section 437c. A verified complaint that satisfies
the requiremsnts of this section may be used in lleu of or 1o addition to an
ordinary affidavit.

Seec. 3. {a) This act becames operative on July 1, 197k.

{v) Except as otherwise provided by rules adopted by the Judicial Council

effective on or after July 1, 1974, this act Ehnll not epply to any writ of
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possession issued prior to July 1, 197h, and such writs of possession
stall continue to be governed in all respects by the provisions of Chapter 2

{commencing with Section 509) of Title 7 of Part 2 of the (ode of Civil

Procedure in effect on June 30, 197k,



APPENDIX

CODE OF CIVIL PROCEDURE SECTIONS 509-521
[as added by Cal. Stats. 1972, Ch. 855 (AB 1623)) ~

CHAPTER 2. CLAIM AND DELIVERY OF
PERSONAL PROPERTY

509. The plaintiff in an action to ‘recover the
possession of personal property may, at the time of
issuance of summons, or at any time before trial, clzim the

delivery of such property to him as provided in this
chapter. -

§ 512.010

510. (a) Where a delivery is claimed, the plainhiff, b
verified complaint or by an affidavit or declaration under §% 512. 010, 512.00

penalty of perjury made by plaintiff, or by someone on his
behalf, filed with the court, shall hshow :

(1) That the plaintiff is the owner of the property
claimed or is entitled to the possession thereof, and the
source of such title or right; and if plaintiff's interest in

such property is based upon a written instrument, a copy
thereof shall be attached; )

§ 512.020(a)

(2) That the property is wrongfully detained by the\
defendant, the means by which the defendant came into
possession thereof, and the cause of such detention
according to his best knowledge, information, and beliefi,

§ 512.020(B)

(3) A particular description of the property, a
. statement of its actual value, and a statement to his best § sz, an(c)
knowledge, information, and belief concerning th
location of the property and of the residence and business § 512.020(a)
address, if any, of the defendant; - o

(4) That the property has not been taken for a tax,
assessment, or fine, pursuank to a statute; or seized under “
an execution against the property of the plaintiff; or, if so | § 512.020(e)
seized, that it is by statute exempt from such seizure. t



(b) The court shall, without delay, examine the
complaint and affidavit or declaration, and if it is satisfied
that they meet the requirements of subdivision (a}, he
shall issue an order directed to the defendant to show
cause why the property should not be taken from the
defendant and delivered to the plaintiff. Such order shall
fix the date and time for the hearing thereon, which shall
be no sooner than 10 days from the issuance thereof, and
shall direct the time within which service thereof shall be
made upon the defendant. Such order shall inform the
defendant that he may file affidavits on his behalf with
the court and may appear and present testimony on his
behalf at the time of such hearing, or that he may, at or
prior to such hearing, file with the court a written
undertaking to stay the delivery of the property, in
accordance with the provisions of Section 514, and that,
if he fails to appear, plaintiff will apply to the court for a
writ of possession. Such order shall fix the manner in
which service thereof shall be made, which shall be by
personal service, or in accordance with the provisions of
Section 101}, or in such manner as the judge may
determine to be reasonably calculated to afford notice
thereof to the defendant under the circurnstances
appearing from the complaint and affidavit or
declaration. , 7

A

{¢} Upon examination of the complaint and affidavit)
or declaration and such other evidence or testimony as
the judge may, thereupcn require, a writ of possession
may be issued prior to hearing, if probable cause appears
that any of the following exist: :

(1) The defendant gained possession of the property
by theft, as defined by any section of Title 13
(commencing with Section ¥89 447) of Part 1 of the
Penal Code;

(2) The property consists of one or more negotiable
instruments or credit cards; /
' (3) By reason of specific, competent evidence shown,)
by testimony within the personal knowledge of an affiant
or witness, the property is perishable, and will perish
before any noticed hearing can be had, or is in immediate
danger of destruction, serious harm, concealment, or
removal from this state, or of sale to an innocent
purchaser, and that the holder of such property threatens
to destroy, harm, conceal, remove it from the state, or sell

it to an innocent purchaser. y,

-36-

‘not continued. See
§ 512.030 snd Comment
thereto.

$ 512 040, See also
§ 512.050.

not continued. See

$ 512.030 and Conmment
thereto..

oot continued. See
Note to § 513.010.

Compare § 513.010(Db)



Where a writ of possession has been issued prior to™
hearing under the provisions of this section, the
defendant or other person from whom possession of seid
such property has been taken may apply to the court for
an order shorterung the time for hearing on the order to
" show cause, and the court may, upon such application,
shorten the time for such hearing, and direct that the
matter shall be heard on not less than 48 hours’ notice to
the plaintiff. A

(d) Under any of the circumstances described im™
subdivision (a), or in lieu of the immediate issuance of a
writ of possession under any cof the circumstances
described in subdivision {c}, the judge may, in addition
to the issuance of an order to show cause, issue such
temporary restraining orders, directed to the defendant,
prohibiting such acts with respect to the property, as may
appear to be necessary-for the preservation of rights of
the parties and the status of the property. )

{e) Upon the hearing on the order to show cause, the\
court shall consider the showing made by the parties
appearing, and shall make a preliminary determination,
which party, with reasonable probability, is entitled to
possession, use, and disposition of the property, pending
final adjudication of the claims of the parties. If the court
determines that the action is one in which a prejudgment

writ of possession should issue, it shall direct the issuance  /
of such writ. _

511. <{a) A writ of possession shall not issue to enter
the private premises of any person for the purpose of
seizure of property, unless the court shall determine from
competent evidence that there is probable cause to
believe that the property or some part thereof is located
therein.

(b) A writ of possession shall not issue until plaintiff\
has filed with the court a written undertaking executed
by two or more sufficient sureties, approved by the court,
to the effect that they are bound to the defendant in
double the value of the property, as determined by the
court, for the return of the property to the defendant, if
return thereof be ordered, and for the payment to him of

not continued

§§ 513.010, 513.020

§ 512.060

§ 512.060(b)

. §§ 512.060{c),
515.010

any sum as may from any cause be recovered against the

plaintiff. P4



512 {a) The writ of possession shall be directed to\. § 512.080(a)
the sheriff, constable, or marshal, within whose
jurisdiction the property is located. It shall describe the™
specific property to be seized, and shall specify the | § 212.080(1)
location or locations where, as determined by the court
from all the evidence, there is probable cause to believ
the property or some part thereof will be found. It shall
direct the levving officer to seize the same if it is found,
and to retain it in his custody. There shall be attached td
such writ a copy of the written undertaking filed by the
plaintiff, and such writ shall inform the defendant that he |
has the right to except to.thé sureties upon such| § 512.080(a)
undertaking or to file a written undertaking for thel

redelivery of such property. as provided in Section 514,

§ 512'@(0)

(b) Upon probable cause shown by further affidavit o
declaration by plaintiff or someone on his behalf, filed | = .
with the court, a writ of possession may be endorsed by { ¢ 515,000
the court, without further notice, to direct the levying.
officer to search for the property at another location or '
locations and to seize the same, if found.

513. The levying officer must sha/l forthwith take they
property, if it be in the possession of the defendant or his § 514.010(a)
agent, and retain it in his custody, either by removing the :
property to a place of safekeeping or, upon good cause
shown, by installing a keeper, provided that, when th
property is used as a dwelling, such as a housetraiier, o
mobilehome, or boat, the same shail be taken by placing |
a keeper in charge of the property, at plaintiff’s expense, | & 514.0:0(b)
for two days. At the expiration of such period, the officer | .
shall remove its occupants and take the property into his
immediate custoedy.,

If the property or any part thereof is in a building or™\
enclosure, the levying officer must shall demand its
delivery, announcing his identity, purpose, and the
authority under which he acts. If it is not voluntarily
delivered, he shall cause the building or enclosure to be
broken open in such manner as he reasonably believes
will cause the léast damage to the building or enclosure, | § 51k.010(¢)}
and take the property into his possession. He may call
upon the power of the county to aid and protect him, but
if he reasonably believes that entry and seizure of the
property will involve a substantial risk of death or serious
bodily harm to any person, he shall refrain from seizing
the property, and shall forthwith make a return before
the court from which the writ issued, setting forth the
reasons for his belief that such risk exists. The court shall
~make such orders and decrees as may be appropriate.
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The levying officer sust shall, without delay, serve\
upon the defendant a copy of the writ of possession and
written undertaking, the complaint and affidavit or
declaration, by delivering the same to him personally, if
he can be found, or to his agent from whose possession the § 514.020
property is tuken; or, if neither can be found, by ieaving )
them at the usual place of abode of either with some
~ person of suitable age and discretion; or, if neither have
any known place of abode, by mailing them to their last
known address. /

514. At any time pricr to the hearing of the order to™
show cause, or before the delivery of the property to the
plaintiff, the defendant may reguire the return thereof
upon fling with the court a written undertaking
executed by two or more sufficient sureties, approved by
the court, to the effect that they are bound in double
value of the property, as stated in the verified complaint,
affidavit, or declaration of the plaintiff, or as determined
by the court for the delivery thereof to the plaintiff, if
such delivery be ordered, and for the payment to him of
such sum as may for any cause be recovered against the
defendant. At the time of filing such undertaking, theq
defendant shall serve upon the plaintiff or his attorney,in |
the manner provided by Section 1011, a notice of filing of | :
such undertaking, to which a copy of such undertaking’ § 515.020(p)
shall be attached, and shall cause proof of service thereof] ...
to be filed with the court. If such underiaking be filed
prior to hearing of the order to show cause, proceedings
thereunder shall terminate, unless exception is taken toJ
such sureties. If, at the time of filing of such undertaking)y | _
the property shall be in the custady of the levying officer, | § 515.030(e) (e)
such property shall be redelivered to the defendant five| See also-§ ﬁh.oﬁ ‘
days after service of nctice of filing such undertaking _ T
upon the plaintiff or his attorney. /

§ 515'.020(5)

. 515. The qualification of sureties under any written - -
undertaking referred to in this chapter shall be such as| § 515.030(a)
are prescribed by this code, in respect to bail upon anj - T
order of civil arrest. Either party may, within two days _ - -
after service of an undertaking or notice of filing an| g 515.030(s), (b) |
undertaking under the provisions of this chapter, give | ~ o i
written notice to the court and the other party that he<
excepts to the sufficiency of the sureties. If he fails to do’
s0, he is deemed to have waived all ocbjections to them.

i 7
Wher_t a party excepts, the other party’s sureties musty - "
shall justify on notice within not less than two, nor more | § 515.030(d)
than five, days, in like manner as upon bail on civil arrest. § .

h 3

§ 515.0%0(e) |
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If the property be in the custody of the levying officer, he'
shall retain custody thereof until the justification is
completed or waived or fails. If the sureties fail to justify,
the levying officer shall proceed as if no such undertaking | § 515.030(e)
had been filed. If the sureties justify or the exception is

waived, he shall deliver the property to the party filing

such undertaking. J

516. When the levying officer has taken property as)
provided in this chapter, he saust shal/keep it in a secure
place and deliver it to the party entitled thereto, upon
receiving his fees for taking and his necessary expenses
for keeping the same, after expiration of the time for
filing of an undertaking for redelivery and for exception
to the sureties upon any undertaking, unless the court
shall by order stay such delivery. /

§ 514,030

517. In cases where the property taken is claimed by
any person other than the defendant or his agent, the
rules and proceedings applicable in cases of third party-
claims after levy under execution or attachment shall

apply.

§ 514.050

518. The levying officer must shallreturn the writ of
possession, with his proceedings thereon, to the court in
which the action is pending, within 20 days after taking.
the property menticned therein. >

§ 51h.040

519. After the property has been delivered to a party
or the value thereof sccured by an undertaking as k0G0
provided in this chapter, the court shall, by appropriate $ 51k,
order, protect that party in the possession of such

property until the final determination of the action. -

520. In all proceedings brought to recover the\
- possession of personal property, all courts, in which such
actions are pending, shall, upon request of any party
thereto, give such actions precedence over all other civil

actions, except actions to which special precedence is *"Ot continued
otherwise given by law, in the matter of the setting of the

same for hearing or trial, and in hearing or trial thereof,
to the end that all such actions shalil be quickly heard and
determined. /

521. This chapter shall be operative only until ] Compare Sec. 3
" December 31, 1975, and on and after that date shall have f;f q eﬁi‘fe date
no force or effect. - o /7



