
#39.80 7/3/72 

First Supplement to Memorandum 72-43 

Subject: Study 39.80 - Attachment, Garnishment, Execution (Civil Arrest 
and Bail) 

The staff has come across further provisions related to civil arrest 

and imprisonment that should be repealed in connection with the repeal of 

the civil arrest provisions. Exhibit I contains the proposed repealers 

with Comments. 

Respectfully submitted, 

Nathaniel Sterling 
Legal Counsel 



First Supplement to Memorandum 72-43 

EXHIBIT I 

An act to amend Sections 340, 539, 667, 682, 684, 804, and 1014 of, 

to add a chapter heading to Title 7 of Part 2 of, to add Section 

478 to, to repeal Chapter 1 (commencing with Section 478) of 

Title 7 of Part 2 of, Chapter 3 (commencing with Section 1143) of 

Title 3 of Part 3 of, and to repeal Section 1168 of, the Code of 

Civil Procedure, aRe to amend Section~ 202, 27823, and.71265 of, 

and to repeal Sections 26681, 26682, 26683, 26684, and 26686 of 

the Government Code. 
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Code of Civil Procedure S 340 (amended) 

Section .5. Section 340 of the Code of Civil Procedure is amended 

"to read: 

340. Within one year: 
L ..Au aetion upon a statute fur a penalty or forfeiture, Whf"ll 

the adioJl is gi,,"en to an individ lIal, or to an individual and the 
state, except when the statute imposing it prescrib"" a different 
limitation; 

'2. An action upon a statute, or upon an nndertaking in a 
criminal action, fur a forfeiture or penalty to the people of 
t!ria state; 

3, An nction for libel, .1I11mder, asaaull, battery, false im· 
prisonment, seduction of 8 person below the age of legal con· 
&en!, or for injary to or for the death of one caused by the 
wrongful act or neglect of anothe~, or by a depOIitor again.t 
a bank for the payment of a forged or raised check, or a check 
that bear. a forged or unauthorv.ed endorsement, or against 
any person who boards or feeds an animal or fowl or who en· 
gages in the. practice of veterinary medieiDe as defined in 
Business an& 1'r9fesaiono Code &ction 4826, for sueh persoB's 

. neglect resultiDg in iDjury or death to an animal or fowl in 
the course ofboardiDg or feedillg 8lJCll animal 01' fowl Of in 
the course of the practice of Veterinary medicine oli sneb ani· 
malor fowl; 

4. AB aetie .......... ".il •• &tlu. s ....... the @RI.,,, 
II • ,Iii! ... , ~I"e • •• ..,.iI ...... ~ ,.,tiI "Ulif I 

~. 

!:. An action against an oftLler to recover damages for the 
leiEUl"e of any property for a stAtutory forfeiture to the state, 
or for t.he detention of, or injury to property so aeized, or for 
damages done to any person In making any. Buell aeisure. 

i • 

.2..:. An "rtion by a good faith improver for rel~ef under 
Chapter ]0 (commencing with ~tion 871.1) of T!tle 10 of 
Part 2 nf the Code of Civil Procednre. The time begl1lS to run 
from tl10 ,lote upon which the !(ODd faitb .improver discovers 
that he i" not the owner of the land upon wlnch the Improve­
ments haw been made. 

Comment. Section 34O·is amended to reflect the fact that arrest and 

imprisonment in a civil action is no longer permitted. See Code .civ. Proc. 

§ 478 and Comment thereto. See also former Govt. Code § 26681 et seq. 

(liability of sheriff for escape of perBon held upon civil arrest). Cf. 

former Code Civ. Proc. § 501 (liability of officer for escape). 
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Government Code § 26681 (repealed) 

Sec. 13. Section 26681 0: the Government Code 1s repealed. 

QSIS~H. ~\ t hJ::'1 ~if TaB fmlfl N UIP fSf:1RfJ8 9f 8 fHilP88R 

arrest('d in a f'ivil action withuut the l'UllSent or connivance of 
the part.y in 'i.\'ho:-lc be-half the arrt'st or imprisonment is made 18 
liable a. follows, 

(a) When the arreRt is upon all order to hold to bail or 
upon a surrender in exoneration of bail before judgment, he is 
liable to the plaintiff ru; bail. 

(b) When the arrest is on an execution or commitment to 
enforee the payment of mOiler, he is liable for the amonnt 
expressed in the f'xf>clltion or commitment. 

(e) v,"hen the arrest i. on an exeeution or commitment 
ether ihsH t.s ElLfEP8r tltt rUl~ .. eR' s' tHeRe" he ie liMh~ fep 

. tAB asteR} ~8fH8g8B BIYi'$aiBeEi,_ ~ 

ALL 
IN 
STRIKEoor 

Comment. Sections 26681-26684, providing f:or the liability of: a 

sheriff: for the escape or rescue of a person arrested or imprisoned in a 

civil action, are repealed since ciVil arrest and imprisonment is no 

longer permitted. See Code Clv. Froc. § 478 and Ccmment thereto. Cf. 

former Code Civ. Proc. § 501 (liability of officer for escape). 

To the extent that Sections 26681-26684 may have applied to a person 

committed for contempt of court, they are not continued. It is against 

public policy to hold a public officer liable for damages or injuries 

caused by the prisoner's escape. See Govt. Code ~ 845.8. 
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Government Code §. 26682 (repealed) 

Sec. 14. Section 26682 of' the Government Code is repealed. 

2~~ij2~ •• ~ke·8kep'ff·'s-1'aels-f8P-~ke-pesewe-sf-s·pePB8R·&PPeB~SQ 

u-a-s'vH-as1;!:sa-s liwally-ss-fsp-u-essape .. 

Comment. See Comment to f'ormer Section 26681. 
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Government Code § 26683 (repealed) 

Sec. 15. Section 26683 of the Government Code is repealed. 

2(j~3T--I1!18l1.-8ebg-B1ieEi.-'BP-4emagee-'eJI-aa-eeea!le-8J!I;;.pese1ie,.-~1le 

skep~f'-may-b~peEi.1iee-eviEi.eRee-ia~mi~iga~~ea-8REi.-exe1il!la~~eaT 

Comment. See Comment to former Section 26681. 
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Government Code § 2668~ (repealed) 

Sec. 16. Section 2f~4 of the Government Code is repealed. 

QS€@1.·R8@,18118RltB8t.8If1RiRtRiRrEilf«MnM tee iJtePi«~ 
for a rescue or for an CSr:8 pc of a pI£' non arrested upon an ALL 
execution or c(lmmitment, if. after his rE"sene or eseape and ·IN 
tlefars Ute @'3i1lJJi8NOamoRt Qf ilil IilliIH9R; 5k8 J!l.i.HJR9I' pe&YPas STRlKEOl1l' 
hi t.lie jail 8P ill lOt.iliR .W \I~i! flMepi •• 

Comment. See Comment to former Section 26681. 
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Government Code § 26686 (repealed) 

Sec. 17. Section 26686 of the Government Code is repealed. 

2eege~--~'lieB-*ae-saepit#-ie-eemmi~~e&-~QeP-aa-exee~~ieB-ep-eemmi*­

meB*-€ep-Be*-iayiag-evep-aeBey-peeei¥e&-B,y-atm-B,y-¥iP~~-ef-Bis-effiee 

aa&-Femaias-ee&&i~~ea-€ep-9g-aays7-Bis-ef€iee-is-vaeaB~. 

Comment. Section 26686, providing that the sheriff's office is vacant 

when the sheriff has been imprisoned for 60 days under an execution or commit­

ment for failure to pay over money received (Section 26680), is repealed since 

civil arrest and imprisonment is no longer permitted. See Code Civ. Froc. 

§ 478 and Comment thereto. 

A sheriff ~ lose his office, however, under other provisions relating 

to malfeasance in office. Cf. Govt. Code § 1222 (willful omission to perform 

duty a misdemeanor); Penal Code § 661 (removal from office in case of violation 

of official duty); Govt. Code §§ 1770(h)(office vacant upon conviction of 

offense involving a violation of official duties) and 3000 (forfeiture of 

office ~on conviction of malfeasance in office). See also Govt. Code 

§ 3060 et seq. (removal from office pursuant to grand jury proceeding). 
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Government Code § 27823 (amended) 

Sec. 18. Section 27823 of the Government Code is amended to read: 

~j~~3. Th~) provisiulLs or Srdiol1S 2titiOU, 26601, 26602,. 
26604. 26606 to 2(;li09. illclusive. 26Gll, 26660 to 26664. in­
clusive 26680 t8 giHiij-t, i&cl'Y,I!linp .. ,111 ~i4h'~'i of this code and 
Sections 202 to 262.;;, indw;ive, of the Code of Civil Procedure 
apply to conotables, Bnd govern their p<lwers, duties and 
liabilities. ' 

Canment. Section 27823 is amended to reflect the repeal of Sections 

26681, 26682, 26683, 26681+, and 26686 of the Government Code. 
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Government Code § 71265 (amended) 

Sec. 19. Section 72165 of the Government Code 1s amended to read: 

71:2(tf>. ;\11 pruvi:-;i{'ns of G(I\'C'r1lment C\)tle Rl;"ctions ~G6nO-
2r,r;m, ~6G04, ~(i~;!lG-~J;60H.l. 2G(iOn. ~GGll, 2G660-~(jti64. ~GG~o,.< 
QS8R I, gt'1iitij, aIHI C(ldf' of Ch·n Prnl'Pflure f'if'l'tion~ :!6:!. :::!J~.1, 
262.2. ~ji2.~~, 2(;2..1) and 262.5~ apply to TIHlr:-;llals and 1·()tlstuhlE"<" 
and j!(lVf'rn their pf!wer~. ilHtif':..;,anrl liflhilitj(,~. (!;) 

Comment. Section 71265 1s amended to reflect the repeal of Sections 

26681, 26682, 26683, 26684, and 26686 of the Government Code. 
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