12/15/71

Memorandum 72-1
Subject: Comments of Justice Reynolds

Summary

Traditionally, new members have been provided background material
relating to law reform and this material has been discussed at & Commis-
sion meeting and some thought has been given to the proper role and cob-
Jjectives of the Law Revision Commission. Justice Reynolds also made some
valuable cobservations at ocur December meeting.

Attached is the background material relating to law reform. Also sum-
marized in this memorandum are the observaticns of Justice Reynolds. This
material is for background; we do not believe that any significant time at
the meeting should he given to this material.

Justice Reynolds made cne ohservation cohicerning cur meeting proce-
dures that I believe shows an area where ilmprovement is needed. He noted
that it was difficult for anyone to get in a word at the meeting and to
make his point without interruption. This cobservation is discussed on page L

of this memorandum and should be considered at the meeting.

Background Material on Law Reform

The Commission has traditionally distributed to new members background
material relating to law reform and the various views as to the proper ob-
jectives and functions of law reform agencies. This material has then been
discussed at a Commission meeting. The process has been of some value since
it is worthwhile from time to time to give scme thought to the objectives

the Commission is seeking to achieve.
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I am providing this background material herewith, but I suggest that it
not be discussed at the meeting. We have much to mccomplish and little time
to accomplish it. The material is attached for those that are interested in
it. 7

The following are the items attached:

{1) Cardozo's article--"A Ministry. of Justice.” Written in 1921, this
article is the classic in the field,

(2) Traynor's article--"The Courts: Interweavers in the Reformation of
Law." An interesting article discussing the need for establishing lines of
comuunication between the legal scholars, the courts, and the legislature.

(3) Excerpt from "The Machinery of Law Reform in New Zealand." An
analysis of the weakness of the New Zealand Law Revision Committee, concluding
that, where political guestions are involved, political considerations cannot
be ignored,

{4) Articles from Western Ontario Law Review. A good comparative dis-

cussion of the law reform agencies in the United States and elsewhere,

Observations of Justice Reynolds

Justice Reynoldé, who attended cur December meeting, made some comments
concerning the procedures he had observed in other law reform bodies and
scme observations concerning our procedures. There was no opportunity to
discuss his comments and observations at our December meeting, and I belleve
that it would be worthwhile to discuss at least one of his cbservations at
the January meeting'since it indicates an area where I believe our proce-
dures need to be improved.

1. Commissioners and consultants, Justice Reynolds noted that his

agency and scme other foreign organizaticns have full-time commissioners who
formulate and submit the recommendations. His agency does not use research

consultants although he noted that scme other law reform committees do.
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2. Political considerations. Justice Reynolds stated that his commis-

sion reccmmends what is "right" and ignores "political" considerations.

3. Urgency. Justice Reynolds stated that his commission works without

any sense of urgency and takes the view that a little bit of work of the
highest quality is better than a large mass of poor work.

Y, Formality of procedures. Justice Reynolds stated that the fact

that the commissioners were all full time permitted daily consultation on
an informal basis by the commissioner who was preparing the particular rec-
cmmendation and that decisions were made on a consensus basis rather than
by voting on controversial issues.

5. Technical drafting. Justice Reynolds stated that he felt that the

person in charge of the particular recommendation should be responsible for
the technical drafting. QOther commissioners should be concerned with policy
determination, not with drafting. He noted that the camel has been described
as the animal put together by a committee and expressed fhe concern that
drafting by a commission at a meeting might result in a poor product.

This objection merits discussion. I believe that the Commission is
properly concerned with the drafting of stetotory provisions. A careful
examination by the commissioners of proposed langusge has freguently dis-
closed deficiencies, and many times the Commission has been able to come up
with the precise word or words needed to express the particular concept to be
stated in the statute. At the same time, the Commission hag not hesitated to
refer matters back to the staff for further research and drafting., I per-
sonally believe that the past practice in this regard has been about as good

as could be deviged.
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6. Interruptions of speakers at meetings. Justice Reynolds noted that

it was difficult for anyone to get in & word at the meeting and to make his
point withcut interruption. Professor Williems made the same cbservation.
Rezcognizing that I am the worst offender in this respect, I believe that
Justice Reynolds has put his finger on one aspect of our procedures that
should be improved.

The December meeting was the first meeting in a number of years where
we had seven commissioners present; during the past several years, we have
had but from thrée to five commissioners present at meetings; it is likely
that we will have six or seven commissioners present at each future meeting.
For this reason alone, I believe that some improvement in our procedures is
desirable. 1In addition, the schedule for the work on prejudgment attachment
is bound to create a sense of urgency and frustration that will increase the
likelihood of interruptions in the future if we do not recognize the problem
and deal with it.

While it is important to recognize that there 1s a need to permit the
expression of views without interruption, I know that merely recognizing
that need will not be sufficient to deal with the problem. Accordingly, T
suggest that the Chairman keep this problem in mind and call to the atten-
tion of myself and other offenders--if any--the need to permit persons to
express their views without interruption. I would hope, however, that this
objective could be accamplished without unduly increasing the formality at
our meetings.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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A MINISTRY OF JUSTICE

HE courts arc not helped as they could ani ought to bein the
adaptation of law to justice. The reason they are not helped :

. is because there is no one whose business it is to give warning that ,
help is needed.  Time was when the remedial agencies, though in- — *

adequate, were at least in oir own hands, I“mtlon and cquity were

. tools which we conld apply and fashion for ourselves. ‘The a:tlﬁce

was clumsy, but the clumsiness was in some measure atoned for by -
the skill of the artificer. chislatmn supplanting fiction and equity,
has multiplied a thousand fold the power and capac&ty of the tool, -

but'has taken the use out of our own hands and put it in-the hands

of others. The means of rescue are-near for the worker in the mine.
Littic will the means avail unless lines of communication are es-
tablished between the miner and his resguer. We must have’'a
couricr who will carry the tidings of distress to those wha acc there -
to save when signals reach their cars. To-day courts :md leglsla-_
ture work in scparation and aloofness. The penalty is paid both
in the wasted cffort of production and in the lowered quality of

the product. ©On the onc side, the judges, left to fight against

anachronism and injustice by the methods of judge-made law, are
distracted by the conflicting promptings of justice and logic, of
consistency and mercy, and ‘the output of their labors bears the
tokens of the strain. On the other side, the legislature, informed
only casually and intermittently of the nceds and pmblems of the
courts, without expert ar responsible or disinterested or systematlc
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advice as to the workings of one rule or another, patches the fabric
here and there, and mars often when it would mend. Legislature
and courts move on in proud and silent isolation. Some agency
must be found to mediate between them. :

This task of mediation is that of a ministry of justice. The duty
must be cist on some man or group of men to watch the law
in action, observe the manner of its functioning, and report the
changes needed when function is deranged. The thought is not a
new one. Among our own scholars, it has been developed by Dean
Pound with fertility and power.! Others before him, as he reminds
us, had seen the need, and urged it. Bentham made provision for
such 2 ministry in his draft of a2 Constitutional Code? Lord
Westbury renewed the plea? Only recently, Lord Haldane has
brought it to the fore again.* *‘There is no functionary at present
who can properly be called a minister responsible for the subject of
Justice.”® ‘“We are impressed by the representations made by men
of great experience, such as the President of the Incorporated Law
Society, as to the ditficulty of getting the attention of the govern-
ment to legal reform, and as to the want of contact between those
who are responsible for the administration of the work of the
Commercial Courts and the mercantile community, and by the
evidence adduced that the latter are, in consequence and progres-
sively, withdrawing their disputes from the jurisdiction of the
Courts.” * In countries of continenta! Eurcpe, the project has passed
into the realm of settled practice. Apart from these precedents
and without thought of them, the need of such a ministry, of some
one to observe and classify and criticize and report, has been driven
home to me with steadily growing force through my own work in
an appellate court, I have seen a body of judges applying a system
of case law, with powers of innovation cabined znd confined. The
main lines are fixed by precedents, New lines may, indeed, be run,
new courses followed, when precedents are lacking. Even then,
distance and direction are guided by mingled considerations of

! Pound, * Juristic Prohlems of Nutional Progress,” 22 Aw. . oF Soctorocy, y21,
729, 731 {May, 1917); Pound, “Anachronisrus ia Law,” 3 I Au. Joorarves Soc.,
142, 146 (Felrruary, 1gzo).

* Works, IX, so7-0x2.

1 1 Nassr, Liie oF Lopp Wesznuwy, 191, quoted by Pound, supra.

* Report of Lord Hzldane’s Committes on the Machinery of Government {rp18).

P Ibid., p. 8a. ¥ Ikid., p. 64.
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logic and analogy and history and tradition which moderate and
temper the promptings of policy and justice. I say this, not to
criticdize, but merely to describe. I have scen another body,
a legistature, free from these restraints, its powers of innovation
adequate to any need, preoccupied, however, with many issues
more clamorous than those of courts, viewing with hasty and partial
glimpses the things that should be viewed both steadily and whole.
I kave contrasted the guick response whenever the interest affected
by a ruling untoward in results had some accredited representative,
especially some public officer, through whom its needs were ren.
dered vocal. A caseinvelving, let us say, the construction of the
Workmen's Compensation Law, exhibits a defect in the statutory
scheme. We find the Attorney General at once before the legisla-
ture with the request for an amendment. We cannot make a
decision construing the tax law or otherwise affecting the finances
of the state without inviting like results. That is because in thess
departments of the law, there is a public officer whose duty prompts
him to criticism and action. Secing these things, I have marveled
and lamented that the great ficids of private law, where justice is
distributed between man and man, should be left without a care-
taker. A word would bring relief. There is nobody to speak it.

For there are times when deliverance, if we are to have it ~—at
least, if we are to have it with reasonable speed ~— must come to us,
not from witkin, but Irom without. Those who know best the
nature of the judicial process, know best how easy it is to arrive at
an impasse. Some judge, a century or more ago, struck out upon a
path. The course seemed to be directed by logic and analogy.
No milestone of public policy or justice gave warning at the moment
that the course was wrong, or that danger lay ahead. Logic and
analogy beckoned another judge still farther. Even yet there was
no hint of opposing or deflecting forces. Perhaps the forces were
not in heing. At all events, they were not felt. The path went
deeper and deeper into the forest.  Gradually there were rumblings
and stirrings of hesitation and distrust, anxous glances were di- .
rected to the right and to the left, bai the starting point was far
behind, and there was no other path in sight.

Thus, again and azain, the processes of judge-made law bring
judzes to a stand that they would be glad to abandon if an outlet
coutd be gained. It is teo late to retrace their steps. At all events,
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whether really too late or not, so many judges think it is that the
result is the same as if it were. Tiistinctions may, indeed, supply
for a brief distance sn avenue of estape, The point is at length
reached when their power is exhaasted. ANl the usual devices of
competitive analogies have fnally been employed without avail,
The ugly or antiquated or unjust rule is there. 1t will mot budge
unless uprooted. Execration is abundant, but cxecration,  followed
by submission, is deveid of motive power.  There is need of 2 fresh
start; and nothing short of 2 statote, unless it be the erosive work
of years, will supply the missing energy. But the evil of injustice
and anachronism is not Hmited to cases where the judicial process,
unaided, is incompetent to gain the mastery. Mastery, even when
attained, is the outcome of a constant struggle in which logic and
symmetry are sacrificed at times to eguity and justice. The gain
may justify the sacrifice; yet it is not gain without deduction.
There is an attendant loss of that certainty which is itself a social
asset, There Is a loss too of simplicity and dirsctaess, an increasing
aspect of unreslity, of something artificial and fictitious, when
judges mask a change of substance, or ghoss over its importance,
by the suggestion of a consistency that is merely verbal and scholas-
tic. Even when these evils are sunnounted, a struggle, of which
the outcome 15 long doubtful, is stil] the price of triumph. The
result is to suhject the couris and the judicial process to a strain as
needless as it is wearing. The machinery s driven to the breaking
point; yet we permit ourselves to be surprised that at times there is
a break. TIs it not an extraordinary omission that no one is charged
with the duty to watch machinery or cutpat, and to potify the
master of the works when there is need of replacement or repair?
In all this, I have no thought to paint the failings of owr law in
lurid colors of detraction. I have little doubt thai its body is for
the most part sound and pure. Not even its most zealous advocate,
however, will assert that it is perfect. T do not seek to paralyze
the inward forces, the “indwelling and creative™ energies,” that
make for its development and growth. My wish is rather to release
them, to give them room and outlet for healthy and unhampered
action. The statute that will do this, first in one field and then in
others, is something different from a code, though, as statute
follows statute, the materfal may be given {rom which in time, a

¥ 2 Bayes, Strones e Hlistory avd JURISPRUDENCE, 600,
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code will come.  Cacdification is, in the main, restatement. What
we oeed, when we have gope astray, is change. . Codification 3s a
slow and toilsome process, which, i hurried, I3 destructive. What
we need is some relief that will ot waif vpon the lavging years,
Todeed, a code, if completed, would not dispense with mediation
between Jegislature and judges, for code is followed by commen-
tary and commentary by revision, and thus the task s never done,
“ As in other sclences, so in poittics, it is impossible that all things
shouid he precisely set down n writing; for enactments must be
yniversal, but actions are conesned with particelars.”® Some-
thing less ambitious, i any event, Is the requirement of the hour.
Legislation is necded, not to repress the forces through which judge-
made law develeps, but to stimulate and free them. (iten a dozen
tines or less will be enough for our deliverance. The rule that is
to emancipate is not to imprison in particulazs. Itis to speak the
language of general principles, which, once declared, will be devel-
oped and expanded as analogy 20d custom and utility and justice,
when weighed by judges in the balance, may prescribe the mode of
application and the limits of extension. The judiciz] process is o
be set in motion again, but with a new point of departure, a3 new
impeivs and direction. In breaking one set of shackles, we are not
to substtute another. We zre to set the judges irec.

I have spoken in generalities, but instances will leap to view.
There are fields, known to us all, where the workers in the law
are hampered by rules that are outworn and unjust. How many
judges, if they felt free to change the ancient rule, would be ready
to hold to-day that a contract under seal may aot be modified or
discharged by another and later agreement restingin parol 7% How
many would hold that a deed, if it is to be the subject of escrow,
must be delivered to a third persen, and not to the grantee 7 1°
How many would Lold thdt a surcty s released, irrespective of
resulting damage, i by agreement between principal and creditor
the time of paymment of the debt is extended for a single day ? ¥
How many would hold that a release of one joint tortfeasor is a
release also of the others? - How many would not prefer, instead

¥ Amterorie, Powrnios, Bk IT {Jowert's translation).

¥ 3 WiLwistow, ConTRACTS, §§ 1354133 7; Harrls &, Shorall, 250 N Y. 343 {19210
#* Blewitt o. Boorum, 142 N. ¥. 337. 37 N. E. 119 {1804,

¥ N, Y. Liie Ins. Co. m. Casey, 155 N. Y. 35¢, 50 N, B g16 {1gog).
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of drawing some unreal distinction between releases under seal and
covenants not to sue, to extirpate, root and branch, a rule which
is to-day an incumbrance and a snare? IHow long would Pinnel's
case ¥ survive if its antiquity were not supposed to command the
tribute of respect? How long would Dumpor’s case ¥ maintain a
ghostly and disquieting existence in the andient byways of the law?

I have chosen extreme llustrations as most likely to command
assent. I do not say that judges are without competence to efiect
some changes of that kind themselves. The inquity, if pursued,
would bring us into a field of controversy whish it is unnecessary’
to enter. Whatever the limit of power, the fact stares us in the
face that changes are not made. But short of these extreme illus-
trations are others, less glaring and insistent, where speedy change
is hopeless unless efected from without. Sometimes the inroads
upon justice arc subtle and insidious. A spirit or a tendency,
- revealing itself in a multitude of little things, is the evil to be rem-
edied. No one of its manifestations is enough, when viewed alone,
to spur the conscience to revolt. The mischief is the work of a long
series of encroachments. Examples are many in the law of prac-
tice and procedure.’® At other times, the rule, though wrong, has
become the cornerstope of past transactions. Men have accepted
it as law, and have acted on the faith of it. At least, the possibility
that some have done so, makes change unjust, if it were practicable,
without saving vested rights. Ujustrations again may be found in
many fields. A rule for the construction of wills established a
presumption that a gift to issue is to be divided, not per stirpes, but
per capita® The courts denounced and distinguished, but were
unwilling to abandon’? In New York, a statute has at last

¥ Gilbert w. Finch, 173 3. Y, 455, 68 M. E. 133 {1903); Walsh 5. N. ¥, Ceaual
R.R.Co, 204 N. Y. 58 g7 N. E. 428 [3g33); ¢+ 27 Cosnvunia L. REv. 4p2.

B 5 Coke, 117; of. Jallray v Davig, 114 5. Y. 164, 647, a6 N E. 351 (18g1); Frye ».
Hubbel, 74 M. 1L 358, 66 A1l 325 [1907); 1 WiinssToxN, CoNTRACTS, § 1215 ANsoN,
Conrracts, Corbin's ed., p. ¥37; Ferson, * The Bule in Foakes ». Beer,” 31 Yarr
L J. s :

2 Ooke, 115, )

U Yn jurisdictions whers procedure is governed by rules of court, recommendations
of the ministry aflecting the subject-matier of the rules may be submitied to the judges.

¥ ¥ state the law in New York sad in mapy ouher jurisdictions. There are juris-
dictions where the rule is different.

¥ Petry v. Petry, 186 App. Div. 738, 175 N. Y. Supp. 30 (sg10),.227 N, Y. B21,
125 N. E. 924 (1o19); Matter of Durace, 233 N, Y. 41, 131 N, E. 562 {xg23).
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released us from our bonds,!'® and we face the future unzshamed.

Still more common are the cases where the evil is less obvious,.
where there is room for difierence of opinion, where some -of the

judges. believe that the existing rules are right, at all events where
there is no such shock to conscience that precedents will be
abandoned, and what was right declared as wrong. At such
times there is need of the detached obscrver, the skilful and im-

- partial critic, who will view the field in ‘its entirety, and not, as
" judges view it, in isolated sections, who will watch the rule in its
working, and not, as judges watch it, in its making, and whe'
viewing and watching and classifying . and comparmg, will be

ready, under the responsxbxhty of office, with warning and
suggestion.

I note at random, as they occur o me, some of the felds of law
where the seeds of change, if sown, may be fruitful of resu]ts.'
" Doubtless better instinces can be chosen. My purpase is, mot

advocacy of one change or another; but the emphasxs of ﬁiustra.—
tion that i concrete and specific. .

It is a rule in some jurisdictions ﬂzat oA sends to B an order
for goods, which C, as the successor to B’s busmem, takes it on
himself to fill, no action at the suit of € will lie either for the price _

or for the value, if A in accepting the goods and keeping them

 believed that they had been furnished to hlm by B, and this though
C has acted without fraudulent intent®® I do not say that this is -

the rule everywhere. There are jurisdictions where the question
is still an open one. Let me assume, however, a jurisdiction where
the rule, as I have stated it, prevails, or even one where, because
the qmtimi is unsettled, there is a chance that it may: prevail

- . Afield would seem to be open for the declaration by the lawmakers

of a rule less in accord, perbaps, with the demands of a “juris-

" prudence of conceptions. ' 2 but more in accmd‘mth those of moral- -
- m and justice. Many will prefer to turn to the prmmple Iand down -

i the French Code ClVi.l‘

" D:cedents Estate Lat\ § a7a; L. rgay, . 300, o
" Boulton v Jones, + H. & X 564 (1857% 1 Wrrsror, Co\":ms, § 2o .

Becton Ice-Co. v, Potter, 113 Mass. 28 {1857); Keﬂy Asphalt Co. . Buha Asphalt -

Pa“lﬂ“ Co., 20z N. Y. 68, 72, 105 N, E_ 85 {1914}
l’ound, Alechanical Jurisprudence,” 8§ CovLcuria L, Rev. bog, 608, ﬁzo, Hynes
v N. Y. Central B, R, Co,, 331\1 ¥. 22, 235, 131 M. E. 808 (rg21).

ed |
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“Ylerreur n'est une cause de nullité de fa convention que lorsqu’elle
tombe sur la substance meme de la chose gui en ‘est l'objet. Elle
n’est point une cause de nullité, lorsqu’elle na tombe que sur la personne
avec laquelle on a inlention de contracter, & moins que la considération
de cette personne ne soit la cause principale de la convention.””?1

Much may be said for the view that in the absence of bad faith,
there should be a remedy in quasi contract.®

It is a rule which has grown up in many jurisdictions and has
become “a common riteal™ ® that municipal corporations are lable
for the torts of employees if incidental to the performance or
non-performance of corporate or proprietary duties, but not if
incidental to the performance or non-performance of duties public
or governmental. The dividing line is hard to draw.

“Building a drawbridge, maintaining a health department, or a chari-
table institution, confining and punishing ¢riminals, assaults by police-
mien, operating &a elevator in a city hall, driving an ambulance, sweeping
and cleaning streets, have been beld governmental acts. Sweeping and
gleaning streets, strest lghting, operating clectric light plants, or water
works, maintaining prisons, have been held private funciions.’ #
The line of demarcation, though it were plainer, has at best a
dubious correspondence with any dividiag line of justice. The
distinction bas been quesiioned by the Supreme Court of the United
States.® It has been rejucted recently in Ohie® In many juris-
dictions, however, as, for example in New York, it is supported by
precedent 50 inveterate that the chance of abandonment is small,
1 do not know how it would fure at the hands of a ministry of justice.
Perhaps such & ministry would go farther, and would wipe out, not
metcly the exemption of municipalities, but the broader exemption
of the state.™ At least there is a field for inquiry, if not for action.
It is a rule of law that the driver of an automoebile or other -
vehicle who fails to Jook or listen for trains when about to cross
a railroad, is guilty of contributory .negligence, in default, at least,

n Code Civil, Art. 1770,

2 Awson, CoxTracts (Corbin's edition), 31; Bxrxen, Quoast CosTRACTS, 353350,
B a3 Mawv, L. Rev. 66.

% FLid., 67.

B Workman 0. The Mavor, 179 U. 8. 552, 574 {1900).

* Fowler v City of Cleveland, tos Ghio St 158, 126 NU E. 2 (igig).

7 Smith v. State, 227 N. Y. 05, 125 N, E. 845 {1g20).
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of special circumstances excusing the omission. { find no fault
with that rule. It is reazonable and iust. But the courts have
in some jurisdictons cone farther. They have held that the
same duty that rests upon the driver, rests aiso upon the pas-
senger.®®  The friend whom Linvite to ride with me in my car, and
who accuples the rear seat beside me, while the car is in the cave
of myv chauffeur, i5 charged with active vigilance to waich for
tracks and trains, and is without a remedy if in the exuberance
of jest or anecdote or reminiscence, he relies upon the vigilance
of the driver to carry him in =afety. I find it hard to imagine
a rule more completely unrelated to the realities of life. Men
situated as the guast in the case I have supposed, do not act in
the way that this rule expects and requires them to act. In the
first place, they would in almost every case make the situation
worse if they did; they would add bewilderment and confusion
by contributing multitude of counsel. In the second place, they
rightly feel that, except In rare emergencies of danger known
to thern, but unknown to the driver, it is not their business
10 do anything. The law o charging them with such a duty bas
shaped its rules in disregard of the common standards of condact,
the every-day beliefs and practices, of the average man and woman
whose behavior it assunes to regulate. We must take a fresh
start. WWe must erect a standard of conduct that realists can
accept as just. Other fields of the law of negligence may be
resurveyed with equal profit.  The law that defines or seeks
to define the distinction between general and spedal employers
is beset with distinctions so delicate that chaos Is the consequence.
No lawyer can say with assurance in any given situatiop when
one employment ends and the other begins. The wrong choice
- of defendants is often made, with instauces, all too many, in
which justice has miscarried.

Hlustrations yet more obs lous are at hand is the law of evidence,
Some of its rules are so unwicldy that many of the simplest things

BRead o N. Y. C.& H R KB R Co. 125 App, Div. 2234, 15 N. Y. Supp. 1068
{1428); 5. ¢, 163 App. Div, g1o, 150 No Y. Supp. 1103 (1593), 284, 219 N. Y. 660,
13 MU EL veBr Q1g10); Nuskes o MLY. O &L RLROR. Co., 120 App. Div. 716,
ALY Supp. 22 Dgor, 195 X, ¥, 533, 8% MNUOE, 1126 {19095, For the true vule
e Welilidh o NV NOH, & HORCR, g3 Cenno 438, 106 AL 323 Dg1g); 3t
Vace L. 1, won
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of life, transactions so common as the sale and delivery of mer-
chandise, are often the most diflicult to prove. Witnesses speaking
of their own knowledge must follow the subject-matter of the sale
from its dispatch to itg arrival. T have been told by members of
the bar that claims of undoubted validity are often abandoned, if
contested, because the withdrawal of the necessary witnesses from
the activities of business involves an expense and disarrangement
out of proportion to the gain. The difficalty would be lessened if
entries in books of account were admissible as prima facie evidence
upon proof that they were made in the usual course of business.
Such a presumption would harmonize in the main with the teach-
ings of experience. Certainly it would In certain lines of business,
as, ¢. g, that of banking, where irregularity of accounts is unques-
tionably the rare exception. Ewven the books of a bank are not
admissible at present without wearisome preliminaries.® In Eng-
land, the subject has for many years been regulated by statute’®
Something should be done in our own country to mitigate the
hardship. “The dead hand of the commonlaw rule . . . should
‘no Jonger be applied to such cases as we have here”'®

We are sometimes slow, T {ear, while absorbed in the practice of
our profession, to find inequity and hardship in rules that laymen
. view with indignation and sarprise. One can understand why this
is so. We learned the rules in youth when we were students in the
law schools. We have seen there reiterated and applied as truths
that are fondamenial and almost axiematic. We have sometimes
even won gur cases by invoking them. We end by accepting them
without question as part of the existing order: They no longer
have the vividness and shock of revelation and discovery. There
is need of conscious effert, of introspective moods and moments,
before their moral quality addresses itself to us with the same
force as it does to others. This is at least one reason why the bar
has at times been backward in the task of furthering reform. A
recent study of the Carnegie Foundation for the Advancement
of Teaching deals with the subject of training for the public profes-
sion of the law,® D, Pritchett says in his preface : ¥

# Ocean Bank v, Carll, 55 3. V. 430 {1874); Bates o, Preble, 151 V. S, 130 (1804).
¥ 42 & 43 Vrot, o1 STErEER, Dicest or tak Law o EviDesce, Art, aé.

B Roten v. United States, 245 U. 8. 467 (rp18).

® Bulletin No. 15, Carnegie Foundation. a Ibid., p. xvii.
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“There is 2 widespread impression in {he pubiic mind that the members
of the legal prafession have not, through their organizations, coniributed
either to {He betterment of legal cducation or to the improvement of
justice to that extent which society has the right to expect.”

The Centennial Memorial Volume of Indiana University contains
a paper by the Deax of the Harvard Law School on the Future of
Legal Education.™

“Solong as the leadersof the bar,” he says,® “do nothing to make the
materials of our legal tradition available for the needs of the twentieth
century, and our legislative lawmakers, more zealous than well instructed
in the work they have to do, contioue to justify the words of the chroni-
cler — ‘the more they spake of law the more they did unlaw’ — so long
the public will seek refuge in specious projects of reforming the outward
machinery of our legal crder in the vair hope of curing its inward spirit.”

Such reproaches are not uncommon. We do not need to consider
either their justification or their causes. Enough for us that they
exist. Our duty is to devise the agencies and stiraulate the forces
that will make them impessible hereaiter.

What, then, i3 the remedy? Surely not to leave to fitful chance
the things that method and system and science should crder and
adjust. Responsibility must be centered somewhere. The only
doubt, it seems to me, is where. The attorneys-general, the law

-officers of the stutes, are overwhelmed with other duties. They
hold their places by a teaure that has little continuity, or perma-
nence. Many are able lawyers, but a task so delicate exacts the
scholar and philosopher, and scholarship and philosophy find pre-
carious and doubtful nurture in the contentions of the bar. Even
those qualities, however, are inadequate unless reinforced by others.
There must go with them experience of life and knowledge of affairs.
No one man is likely to combine in himself attainments so diverse.
We shall reach the Best results if we lodze power in a group, whege
there may be interchange of views, and where different types of
thought and training will have a chance to have their say. I de
not forget, of course, the work that is done by Bar Assocrations,
stzte and national, aswell as local, and other voluntary bodies. The
work has not risen to the needs of the oc::aaion. Much of it has been

H Pound, “The Future of Legal Fducation,” 759,
» Ibid., 268,
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critical rather than constructive. Eveén when constructive, it has

been desultory and sporadic. No sttempt has been made to-cover -
with systematic and comprehensive vision the entire field of law.
Dlscharge of such a task requires an expenditure of time and energy,
a single-hearted ¢onsecration, not reasonably to be expected of
men in active practice. Tt exacts, too, a scholarship and a habit of
research not often to be found in those immersed in varied duties.
Even if these objections were inadequate, the task ought not to be -
left to a number of voluntary committees, working at cross pur.
poses. Recommendations would come with much greater authority,

would comimand fnore general acquiescence on the part of legislative -

bodies, if those who made them were charged with the responsl-
bilities of office. A single ‘committee should be organized as a

ministry of justice. ' Certain at least it is that we must come o

some official agency unless the agencies that are voluntary give .
proof of their capacity and will to watch and warn and purge— -
‘unless the bar awakes to its opportunity and power. -

- How the committee should be constituted, is, of course, not: of
the essence of the project. - My own notion is that the ministers
should be not Jess than five innuinber. There should be representas
tives, not less than two, perhaps even as many as three, of the’

faculties of law or political science in institutes of. lea.rmng Hard!y L

elsewhere shall we find the scholarsbip on which the ministry must_ .
be able to draw if its work is'to $tand the test. There should be,”
_ if possible, a representative of the bench; and there should bea
representative or representatives of the ba.r .

Such a board would nct only observe for itself the workmgs oi

the law as administered day by day. It would enlighten itself
cotistantly through all available sources of guidance and instruc-
__tion; through consultation with scholars; through study of the law .
reviews, the journals of social science, the publications of the learned
* generally; and through investigation of remedies and methods in ™
‘other jurisdictions, foreign and domestic. A project was dketched
not long ago by Professor John Bassett Moore, now judge of the
International Court, for an Institute of Jurispruderice.® It was to
do for law what the Rockefeller Institute is doing for medicine.
Such an institute, if founded, would be at the service of the min-

" @ Report of ﬁg-m_z oi‘C.olu.mbia University Law School for 116,
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isters. The Commonwealth Fund has established a. Committee
for Legal Research which is initiating studies in branches of
jurisprudence where reform may be desirable. . The results of
its labors will be available for guidance. Professors in the uni-
versities are pointing the way daily to changes that will help.
Professor Borchard of Yale by a serics of articles on the Declara-
tory Judgment® gave the impetus to ‘a movement which has
brought us in many states a reform long waited for by the law.®
Dean Stone of Columbia has disclosed inconsistencies and weak-
nesses in decisions that deal with the requirement of mutulity of
remedy in cases of specific performance.®  Professor Chalee in a
recent article *® has emphasized the peed of reform in the remedy -
of interpleader. In the field of conflict of laws, Professor Lorenzen
has shown disorder to the point of chaos in the. rules that are
supposed to regulate the validity and effect 'of contrzcts.® The
archaic law of arbitration, amended not long ‘ago. in New York
through the efforts of the Chamber of Commerce,® remains in its ‘
archaic state in many other jurisdictions, despite requests for change_
A ministry of justice will be in-a position to gather these and like
recommendations together, and report where changeisneeded. Re-
forms that now get themselves made by chance or after long ahd
vexatious agitation, will have the assufance of cobsiderate and
speedy hearing. Scattéred and uncodrdinated forces will have a
rallying point and'focus. System and method will be substituted for
favor and caprice. Doubtless, there will be need to guard against
the twin dangers of overzeal on the one hand and of inertia on the .
other ~- of the attemipt to do too much and of the willingness to
do too little. Tn the end, of course, the recommendations of the
ministry will be recommendations and nothing more. The public -
will be-informed of them, The bar and others interested will debate
them. The legislature may reject them. But at least the lines of _
communication ‘will be vpen. The long silence will be broken. -
The spaces between the planets will at last be bridged.

e

¥l VareL.J.r.- -
T H_.u;v. L. Rev, gy,
* The “ Mutuality ™ Ryle in New York, 1¢ Corvunia L. Rev. 443.
= “‘-Iudemmng Interpleader,” 3o Yare L. J. 814
@ 30 Yare L. . 565, 655; 31 id., 53.
2 Matter of Berkovits, 230 N. Y. 361, 1350 ¥. E. 258 (192t}
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The time is Fipe for betterment. “Le droit 2 ses époques,” says
Pascal in words which Professor Hazeltine has recently recalled to-
us. The law has “its epochs of ¢bh and flow.”* One of the flood
seasons is upon us. Men ave insisting, as perhaps never before,
that law shsll be made true to its ideal of justice. Let us gather
up the driftwood, and leave the waters pure, -
o - Benjamin N, Cardozo.

New Yowrx Crry, : . :

# 31D, H;aze-hin'c, 1 Causriocz L. }' L
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EXHIBIT II

interweavers in the Reformation of Low

The Courts

By Roger J. Traynor, Chief Justice of Colifornia*

We are all going to miss Senator Tydings this morning and
no one wishes more than 1 that he could have been here and
that I could have been in the audience with all of you. I think
I would have been in the audience toc had I merely been
summoned to pinch-hit for “Ged, for Country and for Yale”;
but of course there was nothing else to do but to heed the
summons from the President of the State Bar of California,
for if there is one thing I am proud of it is the bench and bar
of California and the splendid cooperation between them.

It is the current vogue to endorse law reform as our fore-
unners once endopsed the status quo. The very term law
reform now conveys assurance, like a miracle fabric, that
all will be well as soon as it is pressed or unpressed into
service. If one fabric fails, the facile remedy is to fabricate
another and another via the legislative process.

Receptive though we may be to an abundance of new
riches in the law, we cannot let them accumulate in such
haphazard heaps that they confuse the law at the expense of
rational reform. Hence, as legislatures increase their al-
ready formidable cutput of statutes, courts must correspond-
ingly enlarge their responsibility for keeping the law a
coherent whole,

Ordinarily a legislature makes much more law in a session
via statutes than a court does over a long period of time via
the painstaking avplication or adaptation of common law
rules and the pccasiona! innovation of a new one. By defi-
nition legislators are the experimental lawmakers, free to
draft laws on a massive scale or ad hoc in response to what
they understand to be the needs of the community or the
community of interests they represent. The legislators them-
selves are experiments of a sort; they are on trial until the
next election and must prove in the interim that they can
make laws acceptable io their time and place, even though
many of them may not be lawyers.

What a legislature dees, however, it can undo without much
ado. If some of its purported miracle fabrics fail to prove

# Rc;g_ér J. Trayner at the 40th Annual Convention of The State Bar
of California, Monterey, September 27, 1987,
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miracuious, they need no longer remain on the shelves. We
can lament that they sometimes do, but we need not despair,
they rarely survive indefinitely. Bumbling though the legis-
lative process may be, it is more readily self-correcting than
the judicial process. Given its flexibility, we can accept
amiably that when a legislature is good, it can be very,
very good, but that when it is bad, it is horrid. We can also in
some measure resign ourselves to how ingenjously it some-
timmes abstains from any action, how mysterigusly it some-
times moves its wonders not to perform. We can reconcile
ourselves to its swings of quality so long as the people exer-
cise responsibly their power to keep it a do-gooder, a
reformer of the law.

It could not be otherwise in the modern world that for
better or worse the legislatures have displaced courts as our
major lawmakers. We have come a long way from the time
when courts were on ;uard to keep statutes in their place
in the shadow of precedent. In most of their affairs people
who seek out new rules of law now look to the next legis-
lative session, not to the day of judgment. In street wisdom,
it is easier to legislate than to litigate. A legislature can run
up & law on short notice, and when it bas finished all the
seams it can run up another and another. It is engaged in
mass production; it produces piecework of its own volition
or on order. The great tapestry of Holmes's princess, the
seamless web of the law, becomes ever more legendary.

Whatever our admiration for ancient arts, few of us would
turn the clock back to live out what museums preserve. The
law of contracts was once well served by delightful causeries
of learned judges that clarified the meaning of obligation.
Such causeries, however, proved inadequate to provide an
expansion and diversification of words to correspond with
that of business enterprise. Thus it fell to the legislators to
spell out whole statutes such as insurance codes and the uni-
form laws dealing with negotiable instruments, sales, bills
of lading, warehouse receipts, stock transfers, conditional
sales, trust receipts, written obligations, fiduciaries, partner-
ships, and limited partnerships.

There foillowed in the United States another development,
a state-by-state adoption of the Uniform Commercial Code,
the culmination of years of scholarly work sponsored by
the American Law Institute and the Commissioners on Uni-
form State Laws. Surh statutes can take a bird's-eye view
of the total problem, instead of that of an owl on a segment.
They can encompass wide generalizations from experience
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that a judge is precluded from making in his decision on a
particular case. Legislatures can break sharply with the
past, if need be, as judges ordinarily cannot. They avoid the
wasteful cost in lime and money of piecemeal litigation
that all too frequently culminates in a crazy quilt of rules
defying intelligent restatement or ccherent application.
They can take the initiative in timely solution of urgent
problems, in contrast with the inertia incumbent upon
judges until random litigation brings a problem in incom-
plete form to thetn, often too soon or too late for over-all
solution, :

As the legislators tend their factories replete with ma-
chinery for the massive fabrication of law, judges work
away much as before at the fine interweaving that -gives
law the grace of coherent pattern as it evolves. Paradoxi-
cally, the more legislators extend their range of lawmaking,
~f statutory innovation and reform at a hare's speed, the
aore significant becomes the judges® own role of lawmaking,
of reformation at the pace of the tortoise. Even at a distance
from the onrushing legislators they can make their presence
felt. It has been known since the days of Aesop that the
tortoise can overtake the zealous hare; La Fontaine has
noted that it does so while carrying a burden. The frailty
of the hare is that for all its zeal it tends to become dis-
tracted. The strength of the tortoise is its very burden; it
is always in its house of the law.

Unlike the legislator, whose lawmaking knows no bounds,
the judge stays close to his house of the law in the bounds
of stare decisis. He invariably takes precedent as his start-
ing-point; he is constrained to arrive at a decision in the
context of ancestral judicial experience: the given deci-
sions, or lacking these, the given dicta, or lacking these, the
given clues. Even if his search of the past yields nothing, so
that he confronts a truly unprecedented case, he still ar-
rives at a decision in the context of judicial reasoning with
recognizable ties to the past; by its kinship thereto it not
only establishes the unprecedented case as a precedent for
the future, but integrates it in the often rewoven but always
unbroken line with the past.

Moreover, the judge is confined by the record in the case,
which in turn is cenfined to legally relevant material, limited
by evidentiary rules. So it happens that even a decision of
far-reaching importance concludes with the words: “We hold
today only that . . . . We do not reach the question wheth-
er . . . Circumspectly the weaver stops, so as not to confuse
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the pattern of transition from vesterday to today. Tomorrow
is tire encugh for new weaving, as the facts of tomorrow
come due,

A decisionn that has not suffered untimely birth has a
reduced risk of untimely death. Insofar as a court remains
uncommitted to unduly wide implications of a decision, it
gains time to inform itself further through succeeding cases.
It is then better situated to retreat or advance with a mini-
mum of shock to the evolutionary course of the law, and
hence with a minimum of shock 1o those who act in reliance
upon judicial decisions. The greatest judges of the common
law have proceeded in this way, moving not by fits and
starts, but at the pace of the tortoise that steadily makes
advances though it carries the past on its back.

The very caution of the judicial process offers the best of
reasens for confidence in its recurring reformation. A rea-
soning judge’s painstaking exploration of place and his sens~
of pace, give reassurance that when he takes an occasion.
dramatic leap forward he is impelled to do so in the very
interest of orderly progression. There are times when he
encounters so much chaos on his long march that the most
cautious thing he can do is to take the initiative in throwing
chaos to the winds. The great judge Mansfield did so when he
broke the chaos of stalemated contractual relations with the
concept of concurrent conditions. Holmes and Brandeis did
so when they cleared the way for a liquidation of ancient
interpretations of freedom of contract that had served to
perpetuate child labor. Cardozo did so when he moved the
rusting wheels of Winterbottom v, Wright tc one side to make
way for Buick v. McPherson. Chief Justice Stone did so0, in
the chaotic field of conflict of laws, when he noted the lee-
way in the United States Constitution between the mandate
of the full faith and credit clause and the prohibition of
the due process clause.

To a reasoning judge, each case is a new piece of an ever-
expanding pattern, to be woven in if possible by reference
to precedent. If precedent proves inadequate or inept, he is
still likely to do justice to it in the breach, setting forth
clearly the disparity between the square facts before him
and the usually benign precedents that now fail to encom-
pass them. He has also the responsibility of justifying the
new precedent he has evolved, not merely as the dispos-
segsor of the old, but as the best of all possible replacements.
His sense of justice is bound to infuse his logic. A wise
judge can strengthen his overruling against captious objec-
tions, first by an exposition of the injustice engendered by
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the discarded precedent, and then by an articulation of
how the injustice resulted from the precedent’s failure to
mesh with accepted legal principles. When he thus speaks out
his words may serve to quicken public respect for the law
as an instrument of justice.

He is hardly eager to take on such tasks if he can do other-
wise. He knows that a new rule must be supported by full
disclosure in his opinion of all aspects of the problem and
of the data pertinent to its solution. Thereafter the opinion
must persuade his colleagues, make sense to the bar, pass
muster with scholars, and if possible allay the suspicion of
any man in the street who regards knowledge of the law
as no excuse for making it. There is usually someone among
them zlert to note any misunderstanding of the problem,
any error in reasoning, any irrelevance in data, any over-
sight of relevant data. any premature cartography beyond
he problem at hand. Every opinion is thus subject to
approval. It is understandable when a judge faced with
running such a gamut marks time instead on the line of
least resistance and lets bad enough alone,

Moreaver, he may still be deterred from displacing an
inherentiy bad or moribund precedent by another restraint
of judicial office, the, iradition that courts do not ordinarily
innovate change but only keep the law responsive to sig-
nificant changes in the customs of the comrnunity, once they
are firmly established.

The tenet of lag, strengthening the already great restraints
on the judge, is deservedly respected. It bears noting, how-
ever, that it is recurringly invoked by astute litiganis who
receive aid and comfort from law that is safely behind the
times with the peccadillos of yesteryear and has not caught
up with their own. At the slightest sign that judge-made
law may move forward, these bogus defenders of stare
decisis conjure up mythicai dangers to alarm the citizenry.
They do sly injury to the law when the public takes them
sertously and timid judges retreat from painstaking analysis
within their aiready great constraints to safe and unsound
repetitions of magic words from the legal lore of the year
before much too long ago.

Too often the real danger to law is not that judges might
take off onward and upward, but that all too many of them
have long since stopped dead in the tracks of their prede-
cessors. They would command little attention were it not
that they speak the appealing language of stability in justi-
fication of specious formulas. The trouble is that the formu-
las may ercase notions that have never been cleaned and
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pressed and might disintegrate if they were. We might not
accept the formulas so readily were we to realize what a
cover they can be for the sin the Bible calls sloth and asso-
ciates with ignorance, Whatever the judicial inertia evinced
by a decision enveloped in words that have lost their magic,
it is matched by the profession’s indifference or uncritical
acceptance. Thus formula survives by default.

Stare decisis, to stand hy decided cases, conjures up an-
other phrase dear to Latin lovers—stare super antiquaes vias,
to stand on the old paths. One might feel easier about that
word stare if itself it stood by one fixed-star of meaning.
In modern Italizn stare means to stay, to stand, to lie, or to
sit, to remain, to keep, to stop, or to wait. With delightful
flexibility it also means to depend, to fit or to suit, to live,
and, of course, to be.

Legal minds at work on this word might well conjecture
that to stare or not to stare depends on whether decisis I
dead or alive. We might inguire into the life of what we are
asked to stand by. In the language of stare decisers: Primo,
should it ever have been born? Secundo, is it still alive?
Tertio, does it now deserve to live?

Who among us has not known a precedent that should never
have been born? What counsel does not know a precedent
worn so thin and pale with distinctions that the court has
never troubled to overrule it? How many a counsel, &ccord-
ingly misled, has heard the court then pronounce that the
precedent must be deemed to have revealed itself as over-
ruled sub silentio and ruminated in bewilderment that the
precedent on which he relied was never expressly overruled
because it so patently needed to be?

The noticn yet persists that the overruling of ill-conceived,
or moribund, or ohsolete precedents somehow menaces the
stability of the law. It is as if we would not remove barriers
on a highway because everycne had become accustomed to
circumventing them, and hence traffic moved, however awk-
wardly. The implication is that one cannot render traffic
conditions efficient without courting dangers from the dis-
turbance of established habit patterns. We have reached such
a pass, we are wont to say, that it is for the legislature and
not the court to set matters aright. No one says it more than
the courts themselves.

Why? Cne speculation is that the popular image of the
legislature as the lawmaking body, in conjunction with a
popular notion of contemporary judges as primarily the
maintenznce men of the law, has engendered an auxiliary
notion that whatever incidental law courts create they are
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bound to maintain unless the legislature undertakes to
unmake it.

One can speculate further that the occupational caution
of judges makes them reluctant to take the inijtiative in
overruling a precedent whose unworthiness is concealed
in the aura of stare decisis. 14 takes boldness to turn a flash-
light upon an aura and call out what one has seen, at the
risk of violating quiet for the benefit of those who have
retired from active thought, 1t is easier for a court to ration-
alize that less shock will result if it bides its time, and bides
it and bides it, the while it awaits legislative action to
transfer an unfortunate precedent unceremoniously to the
dump from the fading glory in which it has been basking.

Thus courts have maintained their own theater of the
abzurd. For generations since the 1787 rule of Jee v. Audley,
for example, they earnestly pretended that ancient crones
could have babies. Again, even after the advent of conclu-
sive blood tests 1o the contrary, they could still pretend that
anyone might be a father. Flatiering though it msy have
been 10 a crone to be viewed as a possible mother of the
year though she would never have a child to shew for it, it
can only have been disquieting 1o a man to be named as an
actual father of someone who was no child of his.

Fortunately all is not saved. In retrospect we come io see
how well eourts now and again do clear a trail for those
who come after them. They have significantly expanded
the concept of obligation. They are recognizing & much
needed right to privacy. They are recognizing a right to
recovery for prenatal injuries and intentionally inflicted
mental suffering. They are also recognizing lability once
precluded by charitable or governmental immunities. Their
now general acceptance of the manufacturer’s liability to
third persons for negligence has stimulated inquiry into
appropriate bases for possible strict liability fer injuries
resulting from defective products. There is more and more
apen preoceupation with compensation for personal injuries,
which is bound in turn to augment the scope of insurance,

Courts are also recognizing new responsibilities within
the family as well as new freedoms. They are recognizing
the right of one member of the family to recover against
another. They are recognizing women as pecple with lives
of their own, franscending their status as somebody else’s
snouse or somebody else’s mother, transcending somebody
else's vision of what nonentities they should be.

In conflicts of law wooden rules are giving way as surely
as wooden bouhdary lines. Comparable changes are on the
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borizon in property law that will reflect new ways of hold-
ing and transferring property, and evclving concepts of
land use, zoning, and condemnation. Criminal law is begin-
ning to reflect new insights inte human behavior. Land-
mark cases in constitutional law evince major changes in
the relation of the federal government to the states.

A judge participates significantly in lawmaking whether
he makes repairs and renewals in the common law via the
adaptation of an old precedent or advances its reformation
with a new one. He does s0 on a variety of fronts, in the
interpretation of statutory or constitutional language as
well as in the analysis of traditiona! common law problems.

Rare are the statutes that rest in peace beyond the range
of controversy. Large problems of interpretation inevitably
arise. Plain words, like plain people, are not always so plain
as they seem. Certainly a judge is not at liberty to seek
hidden meanings not suggested by the statute or the avail-
able exirinsic aids. Speculation cuts brush with the gues
tton: what purpose did the legislature express as it strung
its word into a statute? An insistence upon judicial regard
for the words of a statute dees not imply that they are like
words in a dictionary, to be read with no ranging of the
mind. They are no longer at rest in their alphabetical hins,
Released, combined in phrases that imperfectly comnuni-
cate the thoughts of one man to another, they challenge men
te give themn more than passive reading, to consider weli
their contexi, to ponder what may be their consequences,
Such a task is not for the phlegmatic. It calis for judicial
temperament, for impassive reflection quickened with an
awareness of the waywardness of words.

There are timmes when statutory words prove themselves
so &t odds with 2 clear legislative purpose as fo pose a
dilemima for the judge. He knows that there is an irredu-
cible minimum of error in statutes because they deal with
multifarious and frequently complicated problems. He hesi-
{ates to undertake correction of even the most obvious legis-
lative pversight, knowing that thecretically the legislature
has within its power the correction of its own lapses. Yet
he also knows how cumbersome the legislative process is,
how massive the machinery that must be set in motion for
even the smallest correction, how problematic that it will be
set in motion at all, how confusion then may be worse
confounded,

With deceptively plain words, as with ambiguous ones,
what a court does is determined in the main by the nature
of the statute. Tt may be 50 general in scope as to invite
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judicial elaboration. It may evince such careful drafisman-
ship in the main as to render its errors egregious enough to
be judicially recognized as such, inconsistent with the legis-
lative purpose,

The experienced draftsmen of lax laws, among others,
find it impossible to foresee all the problems that will test
the endurance of their words. They did not foresee the
intriguing question whether the United States is a resident
of the United States, which arose under a revenue act taxing
interest received by foreign corporations [rom such resi-
dents, What to do when a foreign corporation received interest
from the United States? Mr. Justice Sutherland decided
that this country resided in itseif. He found a spirit willing
to take up residence though the flesh was weak, if indeed
not entirely missing. The ingenuity of the sclution compels
admiration, whatever misgivings it may engender as to our
self-containment.

S0 the courts now and again prevent erratic omissions or
erranl words from defeating legislative purpose, even
though they thereby disregard conventional canons of con-
struction. We come upon an intriguing but quite different
problem when we consider what should be the fair import
of legisiative silence in the wake of siatutory interpretation
embodied in the oeccasional precedent that proves increas-
ingly unsound in the solution of subsequent cases. Barring
those exceptipnal situations where the entrenched precedent
has engendered so much reliance that its liquidation would
do more harm than good, the court should be free to over-
rule such a precedent despite legislative inaction.

it is unrealistic to suppose thal the legisiature can note,
much less deliberate, the effect of each judieial interprela-
tion of a statute, absorbed as it is with forging legislation
for an endless number and variety of problems, under the
constant pressure of considerations of urgency and expe-
diency, The fiction that the failure of the legislature to repu-
diate an erromeocus judicial imterpretation amounis to an
incorporation of that interpretation into the statute not
only assumes that the legisiature has embraced something
that it may not even be aware of, but bars the court from
reexamining its own ervors, consequences as URNECEsSAry as
they are serious.

It is ironic that an unsound interpretation of a statute
should gain strength merely because it has stood unnoticed
by the legislature. It is a mighty assumption that legislative
silence means applause. It is much more likely to mean
ignorance or indifference. Thus time after time a judicial
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opinion calls out loud and clear that there is an unresolved
problem or patent injustice that can be remedied cnly by
the legislature. The message may be heard round the world
of legal commentators who listen intently for such reports.
Rarely, however, does it reach the ears of lepgislators across
the clamor and the static of legislative halls. It would be
high comedy, were it not for the sometimes sad repercus-
sions, that we are wont solemnly to attribute significance
to the silence of legislators. There can be idle silence as
well as idie talk, ; .

In spelling out rules that form a Morse code common to
statutes and judicial decisions, and in the United States
common even to the constitution of the couniry and the
constitutions of the states, courls keep the law straight on
its course. That high responsibility should not be reduced
to a mean task of keeping the law straight and narrow. It
calls for literate, not literal judges.

The very independence of judges, fostered by judic
office even when not guaranteed by tenure, and their con-
tinuous adjustment of sight to varied problems tend to
develop in the least of them some skill in the evaluation of
massive data. They learn to detect latent quackery in medi-
cine, to guestion doddered scientific findings, to edit the
swarm spore of the social scientists, to add grains of salt to
the fortune-teliing statistics of the economists. Moreover,
as with cases or legal theories not covered by the briefs,
they are bound in fairness to direct the atiention of counsel
to such rmaterials, if it appears that they may affect the oui-
come of the case, and to give them the opportunity to submit
additional briefs. So the miter square of legal analvsis, the
marking blades for ftting and joining, reduce any host of
materials to the gist of a legal construetion.

Regardless of whether it is attended by abundant or mea-
ger materials, 2 case may present competing considerations
of such closely matched strength as to create a dilemumna.
How can & judge then arrive at a decizsion one way or the
other and yet avoid being arbitrary? If he has a high sense
of judicial responsibility, he is loath to make an arbitrary
choice even of acceptably rational alternatives, for he would
thus abdicate the responsibility of judgment when it proved
most difficult. He rejects coin-tossing, though it would make
a greal show of neutrality. Then what?

He is painfully aware that a decision will not be saved
from being arbitrary merely because he is disinierested. He
knows well enough that cne entrusted with decision, tradi-
tionally above base prejudices, must also rise above the
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vanity of stubbern preconcepiions, sometimes euphemisti-
cally called the courage of ene’s convictions. He knows well
enough that he must severely discount his own predilec-
tions, of however high grade he regards them, which is to
say he must bring to his intellectual labors a cleansing
doubt of his omniscience, indeed even of his perception.
Disinterest, however, even disinterest envisaged on a higher
plane than the emotional, is only the minimum gualification
of a judge for his job. Then what more?

He comes to realize how essential it is also that he be
intellectually interested in a rational outcome. He cannot
remain disoriented forever, his mind suspended between
aliernative passable solutions. Rather than to take the easy
way put via one or the other, he can strive to deepen his
inquiry and his reflection enough to arrive at lsst at a
value judgment as to what the law ought to be and 1o spell

ut why. In the course of doing so he channels his interest
.1 a rational eutcome into an interest in a particular result.
In that limited sense he becomes result-oriented, an honest
term to describe the stubbornly rational search for the opti-
mum decision. Would we have it otherwise? Would we give
up the value judgment for an abdication of judicial responsi-
bility, for the toss of the iwo-faced coin?

In sum, judicial responsibility connotes far more than a
mechanical application of given rules to new sets of facts.
It connotes the recurring formulation of new rules to supple-
ment or displace the old. It connotes the recurring choice of
one policy over another in that formulation, and an articu-
lation of the reascons therefor.

Even so much, however, constituting the judicial contri-
bution to lawmaking, adds up fo no more than interweaving
in the reformation of law. If judges must be much more
than passive mechanics, they must certainly remain much
less than zealous reformers. Thev would serve justice il
by weaving samplers of law with ambitious designs for
reform. Judges are not equipped for such work, confined
as they are to the close work of imposing design on frag-
ments of litigation. Dealing as they do with the bits and
pieces that blow into their shop on a random wind, they
cannot guess at all that les outside their line of vision nor
foresee what may still appear.

As one who has declared himself against the perpetuation
of ancient fabrics that no longer shield us from storms, if
they ever did, I should like now to voice a cautionary post-
script against judges rushing in where well-meaning angels
of mercy tread, hawking their new methods of fabrication.




828 JOURNAL OF THE STATE Bar OF CALIFORNIA

The zealots of law reform oo often are as indifferent to
exacting standards of quality control as the mechanics of
the status quo. Mareover, we cannot be so tolerant of heed-
less ventures in new directions in courts as in legislatures,
given the constant risk that judicia) error will become {rozen
as stare decisis.

We could wish that modern legislatures, often abundantly
equipped to carry the main responsibility for lawmaking,
would be weaving grand designs of law as informed and
inspired reformers. Instead we must rue with Judge
¥riendly The Gap in Lawmaking—Judges Who Can't and
Legislators Who Won’t. He laments that “the legislator has
diminished the role of the judge by occupying vast fields
and then has failed to keep them ploughed.”

Certainly courts are helpless te stay the maddening
sequences of triumphal entry and sit-in. What is frustration
1o them, however, could he challenge to the scholars. Steepe
in special knowledge of one field or another, they can wekls
place their knowledge at the service of legislatures for the
plowing of the fields, for their sowing and their care. Who
but the scholars have the freedom as well as the nuriuring
intellectual environraent to differentiate the good growth
from the rubbish and to mark for rejection the diseased
anachronism, the toadstool formula, the scrub of pompous
phrases?

There i1s a jragic waste in the failure to correlate all our
machinery for vigil to maximum advantage. Is it not time to
break the force of habit that militates against steady com-
municalion between legislators in unplowed flelds and sehoi-
arly watchbirds in bieachers? I{ is for no more sinisier
reason lhan lethargy that we have failed in large measure
to correlate the natural resources of legislators who have an
ear to the ground for the preemptlion of new felds and of
scholars who have an eye on their long-range development.

Perhaps we can make a beginning by calling upon legislas-
tors 10 take the initiative in establishing permanent lines
of communication. The scholars can hardly take that initia-
tive, for they are not lobbyists, Why not invite their ideas
through the good offives of a legislative committee that can
insure their careful ¢onsideration? Why not, particularly
when some legislafures are now equipped with permanent
legislative aids, and here and there law schools have now set
up legal centers, and there remains only to set up permanent
lines of communication between them? The natural agency
for such communication is a law revision commission such
as those long since established in New York and California
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or the ones established for England and Scotland by the
1965 Law Commissions Act.

A law school offers an ideal environment for such a com-
rmission. It could there devote itself wholeheartedly to the
formulation and drafting of statutes as well as to continuing
re-examination of their fitness for survival. It could with-
stand the prevailing winds of pressure groups as it made
timely use of the abundant wasting assets of scholarly
studies. One can hardly imagine more valuable interchange
for the law than thal belween those entrusted to review it
critically and these entrusted to draft proposals for its re-
vision. On a wide front they could collaborate in long-range
studies of legal needs that would richly complement the
applied research that legislatures recurringly ask of their
legisiative aids. In turn the work of the commissions would
offer hearty sustenance not only to the law reviews but to
all the other projects of a law school, not the least of which
is the classroom. Such permanent relationships between law
schools and law revision commissions, geing far beyond
today’s occasional associations, would strengthen their
beneficent influence on legislation.

Perhaps the siory of law reform would get better as it
went along if schelars steadily established quality controls
for the weaving of law, spurring legislators to legislate
when necessary and to legislate weil, and untangling the
problems that advance upon courts, to smooth the task of
judicial decision, There comes io mind a story of pioneering
times called The Weaver’s Chiidren, which begins:

“Many years ago a little woolen miill stood in a ravine . . .
The little miil filled the space between a rushing stream
and a narrow road.”

The mill might symbolize the world of scholars, in law
schools or on law revision commissions, in legislalures or
courts, as well as in public or privale practlice. The weavers
in the mill weuld keep a weather eye out for the volume
and course of the rushiny stream, of life itself, to caleulate
the tempo for the weaving of statutes. They would also
keep a weather eye out for traffic conditions on the narrow
road, estimating therefrom the tempeo at which motley cara-
vans could unload their variegated sacks of litigation. The
mill would be a mode!l of rational methods of weaving.

One might envisage such a development less as a happy
ending tc the story of law reform than as an ideal way for
it to be continued. So I have thought, in saying now and
again, that the law will never be huilt in a day, and with
luck it will never be finished.




Excerpt from "The Machinery of Law Reform
in New Zealand"

EXTRACT FROM ADDRESS BY HON. MR HARAN

ON TEE FUTURE OF LAV REPORM, DELIVERED

AT HEW ZEALAND LAW SOCIETY'S CENTENNIAL
IAR CONFERENCE APRIL 1969

) *Like many other countries, not long ago we. examined
gur pachinery for law reform. I will not say thaet we’
have followed the Lashion in this, because we were well
up with the field, end opened up the matter with our own
needp in mind. And unlike most other countries, we felt
that what we had was egsentially satisfactory, _We
therefore chose to overhaul the o¢ld motor rether thenm to
get & drand new law commission model. There hae besp:
soms criticisn of this, but it is py conviction thet the
course we have chosen ie the wisest one for us.  The
procf of the pudding is in the eating, and if -wa take

the pragmatlic  view and look at the results expreased in

leglelation our syetém gaine by compariscn.

Our main weaknees - let ma be guite frank abont it -
is in our facjilities for faaearch {whigh ought to imcluds
soeial as well as purely legal inquiry) end for Surnt
zropngals into Parliagentary legislation.. Partly it
is an' absolute shortage of the hishly‘qnaliried‘nnd_
apeqlalised gtaf? that we oeed and partly a lack of
sufficlent finance. These deficienniss I aay sdd are
not confined to New Zealand. It ie not easy to convince

- any Minileter of Finsnce thot legal research leserven
auch of a priority azong @0 ¥ competing claime to .
spend the texpayers’ mondy. sually tha econopic |
benefits of law refcrn are imposeible to exprees in
g:;fing£§grms. Even the soclal bLenefits are often

e s 7 AV N .-

. The task is to psrsuade Governments that law reform
-i% leportent snd that it sannot be done properly on the
chesp. This 18 & slow proceess, aud if we are to get
anywhers it is essential to bave the support of the
. legel profession. L ) :

: . However, the point I make now ie that this diffi-
- oulty will stil) exist il we want to set up & Law
Revision Commigsicn cléser to those that operate in
Greatiaritnin, Hew South Weies and Ontario, for
axample. . o T ‘

‘There 15 morsover a further danger with a fulltime
Coamission. By turning the responaibility for law
- refarc over to A mors or lese autcaomous body thers
" 'be a’'risk of losing the necessary class contact with the
ordinary pelitical and adeinistrative system. If this
.bappened it could wall msan lssa rather then more reform.

we should bs careful to aveld - and we have

succeedsd In avolding it in the past - is to Have a
series of admirable and thoughtful reports mos: of which
iinplzig:thur:dust in pigscnholes. It is ny belief .
that r cur gystem - in which the different intetests
including Her Majesty's Opposition participate tn the

sctual preparation of propossls - we win support for
change much more readily then under any conceivabls
slternative. = . ' ’

_ -The former Law Revision Committee did ita best

work in rields that from & political point of view

wers non-contentious., Where a periiculsr matter has

political implicetions, even 1f it aleo hap an

slement ef *lawyers law®, difliculties arise. As the

B of law reform widens snd pore fundamental

problens are attacked the contentious element will

inevitably incresse. Yhere there are inpoertent
littoal coneiderations, it may well be best to pursue

t:provamant through the ordinary political proceas

rather than through the normal .law refors machinery.

It would for instance have been completely unsatis-

factory to turn the Rﬁ:?nration of legislaiive proposals

. fow #8%ablishing v re g@eﬂ!ﬁfﬂ?x;?tafg,iﬂﬁgﬂﬁygﬁiﬂﬂ_ R

. Coomittes of esion, Loweyer dlstlngulshed. "
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SOME THOUGHTS ON TIIE GROWTII OF LAW REFORM
AGENCIES

" Richard Gosso*

1t is my hope that we will soon be able to establish a National
Law Reform Comimlssion to explore on a continuing rather
than on an episodic basis, the frontiers available to gur
National Government to make and amend laws in a Just
Saciety.

Thiz Kennedy-like declaration of gevernmental intent was made
by the fcderal Minister of Justice, the Honourable John Turner, Q.C,
to a speclal convecation of the Law Sorviety. of Upper Canada at
Osgoode Hall on October 18, 1568 Just 2 few months earlier, in
June, the Attorney General of British Cotumbia announced that a
law reform comunission was to be established in his Province. On
January 1st, 1968, Alberta‘s Institute of Law Research amd Reformn
carne into existence under an agreement between the University of
Alberta, the Law Society and the government of that province?
Since then a similar but less formally-organized research institute
was set up at the University of Maniteba, In 1984, the Province of
Ontario created the first permanent agency in Canada and, in fact,
in the {gommonwealth for engaging In systematic and continuing law
reform.

What has brought about this suddoen concern with law reform
agencies in Canada? Must every provinee have one? How was It that
we managed withouf them until now?

Socicly obvicusly did not get along without them. Many of our
unchanging laws simply became more archaie every year, Apart from
changes which should be made in the common Jaw, a glance through
the statutes quickly demonstrates the need to bring our legislation
into the twentieth century in both substance and form. Although the
cause of systematic law reélorm has long been dormant, contemporary
society will no longer put up wilh the Jaw lagging behind fts needs.
Politicians have become aware of this fact, Law reform agencies have
become politically viable, If not politically essential.

*Q.C., BA. {McGill); LL.B. (UBCH D.Phil {Dxoe};: of the Britishh Cobiimdia~
--snd Ontario Bars; T'rofusseir of Faw, Queen’s University; Counsel 1o Ontario
Law Reform Commission,

1 (See Trontiors of Law and Lawyership (1969), 2 Cen. Bar Jo. 7 ot p. 12.)
Mr. Turner had aciually made ana earlier public pronouncement to this effect
on October 8th 2 a Symposium on the Quest for Justice at the opening of the
new law school building at the Univernity of NMew Brunswick. It is clearly o
goverament proposal: Sce Can, .G, Debh, Janvary 23, 1969, st p. 4725,

"(#) Since this arlicle was written a Bill krs been introduced in the British
Columbia lepislature o cotablish a Law Reforma Commission in thae

: Province. See Bill No. 29,

2 See W. F. Bowker, Alberta’s Imstitute of Law Rescarch snd Reform ({1968),
1t Can, Bar Jo. 341, ..

3 The Ontario Law Rejorm Comumission Act, 1964, ¢. 78,
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I. THE NEED

A. The Legisiatures

Legislatures are, of course, continually engaged in law reform.
They frequently act on reports of their own seleet and standing
cominittees, on reports of Royal Cominissions, and on bilis which have
come farward as a result of work in government departments. Usually,
however, this kind of legislative action ignores lavge areas of private
Jaw — such as coniract, tort and property law. The legislators, tos,
are incined to be concerned with what appear to be matters of
pressing concern 1o the public at the mement, As R. B. Megarry, the
distinguished writer and teacher, and now Chancery judge, wrole in
the Canadian Bar Review twelve years ago:

Law reforin is a tendor plant, In this modern world, it
can wsually be achieved ondy by legisation: and, in the legis-
latures of the world, law reform tends to be crowded out by
the great affairs of state, and by what most (but by no
means all) lawyers would regard as the lesser affairs of
political strife’

B. The Judiclary

What aboutl the judiciary? The subject of law reform cannot be
discussed without considering the conlributions which the judielal
process can and docs make to the reform and development of the law,
the limitations of judicial law-making and the future of the courts’
role as a law reform agoney,

That the Canadian judiciavy could, if it chose, play a creative
role in law reform is heyond question® The Canagian judiciary, how-
ever, can hardly be described as having played, In the past, an active
part in law reform. It has been conservative and inarticulate — re-
flecting, undoubtedly, the national character. Whether or not the age,
education and backgrounrd of those now on the bench and those who
arve now being appointed is such that a movement can be made away
Irom the traditional Canadiun approach is doubiful. The great obstacle
Is the :-mphasis which has always been Jaid on the docirine of stare
decisis, :

The strict theory of precedent was expressed by Lord Ellon over
one hundred and fity years azo:

4 Law Reform {1936), 3* Can. Bar Rev. 601, at p. 601,

8 See Paul Weiler, Two Modols of Judicial Decision-Making (1968), 46 Can.
Bar Rev. 406; R. J. Traynor, The Courts: Intorweavers in The Reformation
of Law {1067), 32 Sask. L.R, 201; W. Friedmann, Limits of Judicie! Law
Making and Prospactive Overrpling {1966), 29 M.L.R. 593,

8 Mark B. MacGuigan, Precedent and Policy in the Supremo Court {1967), 45
Can. Bar Rev. 626; A. Joanes, Stere Decisis in the Suprome Court of Canada
(1958), 36 Can. Bar Rev, 175,
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. 1 is belter the law shonld be certain, than that every
Judge should speculate upon iiaprovements In it.7

In this decade, the theory was reiterated by Lord Simonds:

For to me hoterodoxy, or, as some might say, heresy, is not
the more attractive because it is dignified by the name of
reform. Nor will I be casily led by an undiscerning zceal for
some abstract kind of justice to ignore our first duty, which
is to administer justice according to law, the law which is
established for us by Act of Parlimment or the binding
authority of precedent. 'The law is developed by the applica-
tion of old principles to new circumstances, Therein Hes its
genius, Its reform by the abrogalion of those principles is
the task not of the courts of taw hut of Parliament.®

No doubt virtually all Canadian judges would be In sympathy with
that statement, Yet it has been supggested that, In the Supreme Court
ol Canada, at least, it may be time for a change. Professor Mark
MacGuigan has recently written, perhaps a little hopefully:

« « - although the Supreme Courl's past devolion was to
precedent, its fulure commitment must surely be 1o policyd

However, the Supreme Court has not given any indication that it is
prepared Lo start out afresh. In facl, it has refrained from doing so.
In The Queen v. George, Cartwripht, J. declared:

. I do nol propose to enter on the question, which since
1949 has been raised from time to lime by the authors,
whether this Courl now that it has become the final Court of
Appeal for Canada is, as in the case of 1the House of Lords,
bound by its own previous decisions on questions of law or
whether, as in the case of the Judicial Commitiee or the
_ Bupreme Court of the United States, it is free under cerfain
circumstances to reconsider (hemav™ -

Yet, only six months later, the Hoeuse of Lords jtsell made a
dramatic break from the docirine of precedent with the pre-
nouncement of the Lords of Appeal in Ordinary that the House of
Lords, while continuing to treat former decisions of the House as
normally binding would in future depart from a previous decislon

- ———twhen -it-appears: ripht-to—do-so". - Lord Gardiner, L.C., speaking-on
behati of himself and the Lords of Appeal in Ordinary, stated:

Their lordships regard the use of precedent as an indispens-
able foundation upon which Lo decide what is the law and its
appHeation to Individual cases. It provides at least some

7 Shzddon v. Goodrich (18033, B Ves. 481 at p. 497; 32 E. 441 a1 p, 417,
8 Scruttons v. Midland Siliconrs, {1962] A.C. 446 m pp. 467-8.

# MacGuigen, op. cit., fn. 6, nt p. 665.

10 [1066] S.C.R. 267 at p. 278,
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degree of certainly upen which individuals can rely in the
conduct of 1heir affairs, as well as a basis Tor orderly de-
velopment of legal rules . . . noveribeless, . . . loo rigid ad-
hercnce to precedent may lead to injustice in a particular
case and also unduly restriet the proper developmenl of the
law.11

Apart from the instinciive relaciance of Canadian courts to loosen
the bonds of siare deelsis and to view themselves as policy-making
bodies, there are other limitations on the judiciary as law reformers.
The nature of the judicial process is such that whatever reforms do
result from it are haphazard. Case law develops, in the main, from
litigation between private partics, whaose objecls are hormally to
-achicve a practical benefit to themselves, not to improve the law.,
Cases are usually settled or not farther proceeded without regard to
the state that the law will be left in. Even if the purpose of litigation
is to determine what the legal result will be In a particular case, the
motlvation is clarification net icform. Furthermore, the courts are
confronted wilth particular fuct situations, which prevent the adequate
formulation of the basic legal principles which should operate in the
relevant area of the law, The courts, of course, have no control over
the timing and advancement of litimation. Maiters which need re-
forming may not come before the courts. Law which needs reforming
may be regarded gs well-seltled and beyond dispute. Even if a judg-
ment is wrong in law, there may be no appeal and it is a matter of
pure chance whoether the same jssue will come up in a subsequent case
which is appealed. Many years inay pass before an appeal court has
an opportunily 1o reverse a boad decision. When thal epporiunity
occurs, the appeal court may decide to leave the law as it is for the
. reason thal people may have relicd on it for many vears in the
conduct of their alfairs,

Perhaps most important of all is that law reform by the judiciary
is resiricted in its scope. The courls eannet repeal statuies: they
cannof, for example, abolish dower or alter the statulory distribulion
schemes which apply to Lthe estates of inteslates.

An objeciion Somectimes raised {o judicial law-making is what
has been referred to as the “Heirvospeetivity Bugaboo™.12 When a
declston is overruled, the everruling decision would normally apply
to all past situations. To avoid the problem of restrospectivity the
United States Supreme Court has cvolved 1he doctrine of prospective
pverruling. Under this docirine, which has so far been confined in its
-applcation to a relalively few matters, the overruled principle con-
tinues to apply to past sitnations. It has been said that this doetrine
may open up as many dilliculties as it solves and that it is unlikely
thal the English courts would adopt it as a declared principle,13

1 [1066] 3 AL ER. st p. 77.

12 W, Barton leach, Propecty Law Indicted (19673, at p. 14,

13 W, Friedmunn, Limits of Judicial Law Maling and Prospective Overruling
{1966}, 29 M.L.R. 503 at 1. 605
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Even it judges de become more policy-criented, it is obvious that
the courts cannot fulfil the need for systematic reform. On the other
hand, it may be that the creation of agencies charged with the
responsibility of formulating law reform will remove 1o some extent
the pressure which has been building te have judges become imno-
vators,

. THE GROWTH
A. Fleewhere

Something should be said about the formation of law reform
agencics outside Canada. This will help to provide a perspective to
the recent happenings in this country, The growth of these agencies
in common law jurisdictions began some thirty years ago-and they
are now to be found in various parts of the Cammeonwealth and the
United States.

However, it was over a hundred years apo thal the idea first
germinated. Lord Westbury, who later bocame Lord Chanccor,
asked in an address to the Juridical Seeiety:

Why is there not a body of men in this country whose duty
it Is'to collect a body of judicial statistics, or, in more
common phrase, make the necessary experiments to se¢ how
far the Jaw is fitted to the exipencies of society, the neces-
gities of the times, the growth of wealth, and the progress
of mankind¥#

In 1918, in England, the Committee on the Machinery of Government
reported:

There is no Tunctionary at present who can properly be called
a Minister responsible for the subject of Justice . . . We
think that a strong case is made out for the appointment of
a Minister of Justice, We are impressed by the representa-
~  tlons made by men of pgreat experience, such as the President
of the Incorporated Law Socioly, as to the difficulty of get-
ting the attention of the government to legal reform (.|, 15

Two distinguished jurists in the United Stales immediatcly
responded to this idea. Bolh Doan Roscoe Pound!®s and Justice
Cardozol? urged the creation of a ministry of justice to engage in
law reform. Dean Pound wrote:. e e e e

We need a body of men competent te study the law and s
actual administration functionally, to ascertain the legal
needs of the commumnity and the defects in the administration

M (1859), 2 Juridical Socicty Tapers 129 at p. 132,

5 Cd, 9220, (Lord Haldine was Chairman of the Committee.)

3 Roscoe Pound, Anachronisms in Law (19200, 3 Journ. Am. Jud. Soc, 142,
17 Benjamin Cardozo, A Ministry of Justice {1921), Harv. LR, 113,
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of justice not academically or a priori, but in the light of
everyday judicial expericnee and Lo work out definite, con-
sistent, tawyer-like programs of improvement!s

The State of Noew York was the first to react to this call. Under
threc successive Governors, Alfred E. Smith, Franklin D. Heoscvell,
and Merbert M. Lehman, a temporary commission created in 1923
led to the esiablishment of the New York Law Revision Commission
In 193412 This was a pormancnt body and it contlinues to operate
today.

A fow months carlier, on January 10th, 1934, Lord Sankey, then
the Lord Chancellor, set up the Law Revision Committee, It produced
eighl reporis in a five year period, ceasing to function in 1929, A now
bady, the Law Reform Committers, was ostablished by the Lord Chan-
collor, Lord Simonds, in 1952, This latter Commiitee is still in
existence, although ite work now seems much curtailed by the Law
Commission which was formed in 1905, The Law Reform Commitiee
reported on sixteen different occasions between 1853 and 19G7. Both
those Commitiees were very mueh part-time affairs, dealing only with
such Yawyer's law as the Lord Chancellor referred to them. Two other
reforin commitices have been in existence in England for some time,
These arn the Lard Chancellor's Private Internaiional Law Commiittee,
dating from 1952, and the Criminal Law Kevision Committee, which
s appointed by the Home Seerctary and has been in operation since
195920

Onc moemher of the Laow Reform Commitlee was Gerald Gardiner,
who resigned from it because he fell that it was inclieciual, Gardiner
puldished, along with Andrew Martin, a book in 19063 entitled “Law
Reform Now”, in which he urged a more organized approach to law
reform:

Kothing less witl do than the setting up within the Lord
Chancellor’s Office of a strong unit concerned exclusively
with law riform in that wide sense which alse includes
codificatinn, so far as in the pecullar system of English law
codification may be desirable and [easible

The following year, the Lahour Party won the general election and
Gerald Gardiner became Lord Chancellor in Prime Minister Wilson's

18 Pound, ap.-rit., fn. 16, at p. 146,

¥ As to the early history of law reforol apencics in New York, ser John W,
MacDonald, Flie Wew York Law Revision Commission (1965), 28 ML R. 1 at
p. 5 et seq. Sec also Leopal Rescarch Translated into Legislative Aclion (1963,
48 Corneli Law Quarterly 401 by same author,

20 As to the hackpround of law reform in England, sce R E. Megarry, op. cit,,
In. 4; B, C. 8. Wade, The Machinery of Law Reform {1961}, 24 MI.R. 3;
N. Hutton, Mechanirs of Law Reforin (1961}, 24 ML E. 18; F. E. Dowrick,
Lewyers' Values for Law Teform (1963), 7% LQ.R. 556; Charley, The Law
Commission Act, 1965, 28 M.L.R. 675; D. W. M. Waters, Law Belorm and the

a1 English Law Corumission: A hodel for Saskatichewan (1967), 32 Sask. L., 1.
atp. B
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cabinet. Lord Gardiner had apparcrily induced Mr, Wilson to include
law reform in the Labour Pariy's platform and, it has been said, he
made the cstablishing of a Law Commission a condilion of his aceepi-
ance of the position of Lovd Chancellor

In 1963, the Law Commission was esiablished by statute® with
five full-time Comuissioners, One of the five appoiniments made was
Andrew Martin, Lord Gardiner's co-author, The same statote also
created 1he Scottish Law Commission, 1o consist of a Chairman and
not more than four other Commissioners, to be appointed by the
Secretary of State and Lord Advocate, In Northern Ireland, there has
been an official called the Dirgetor of Law Refortn since 10652

Other parts of the Commomscalth have followed suit. New Zea-
land established a Faw Reviston Coremittee in 1937, designed to carry
out the sume peneral function as the English Law Revision Com-
mitice, The New Zealand Committee, however, did not publish reports
or give deiniled reasons for ils recommendations. In 1965, the
Minister of Justice annsunced he was reorganizing the law reform
machinory into 2 more positive force. He appointed a Law Revision
Commission, of which he is chairman and established four standing
comniittees 2%

In Ausiralia, New South Wales estaldished a Law Reform Com-
mission n 1966, wilth four full-time Conmissioners.2? In January,
1968, Western Ausiralia set up a Law Reform Commitiee, consisting
of three parl-time members and an execcutive officer,

Meanwhile in the United States, California in 185328 and Michigan
in 1965°Y orpanizedd Law Revicion Commissions patterned after the
New York prototype. Other stutes have also set up linw reform

2 Chorley, op. cit, fn. 20, at pp. 679-651,

2 Law Comnsissinns A, 1069, ¢ 22,

2 See Law Reform in MNorthern Treland, Progranmae and Report of the Dirvector
of Law Nelorm 1065/66, Cad, 507,

= B L Cameron, Law Reforin in New Zealand {1056}, 32 N7 LIL 106, The
eomposition of the New Zealand Commiltiee swas radically different from its
English counierpmt. The Agvorney General limself was chairman and there
was reprosentation from the Goverument, the Opposition, the Law Society,
the University and thie beal department of state. The bench was cepresented
for a time, bt weve dropped from mewlership when they ceasod to attend,
When the Copmittrr was first set up, the Cloe] Justiee agrerd to hecome a
memtbher on the conditon that be vwas nat asked 1o take part in the Comunittee's

- distussions,

26 New Zealond, The Dovolapment of i#ts Laws and Constitution {vol. 4 of The -
British Commormwenlth Scries) (19571, 2ud od,, at p. 492 et scg. The four
standing committers were: Tublic and Administrative Low, Contracts and
Conuvercial, Property Law and Equity, and Torts and General Lavw,

27 The Commissiut was estahlished on January 1sy, 196G, by & resolution of the

Fxecutive Council. The following year, its stiatus was esteblished by the Law

Reform Commnipsiion dAcet, 1967,

Cal. Stat, of 1933, ¢. 1445: Government Cedo, 55, 10300 to 10400

Mich. Stat. of 1965, Act No, 412

-3
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apencies. These include Louisiana, New Jersey, North Carolina and
Oregon,3®

There are, of course, the lwo general agencies of reform in the
United States, the Amorican Law Instituie and the Conference of
Commissioners un Uniform State Laws, The American Law Institute
s a non-govornmenial permanent insiitution, supported by the lepgal
profession. 145 chief funelivn has been to produce “restatements” of
the law, alihough it has also played a signiicant part in the developing
of model lepiskition such as the Uniform Commercial Code, The Con-
ferenee of Cominissioners on Uniform State Livws produces model
statutes, much like its oppositc member in Canada. Ilewever, it has
beon more suceessful as it has had a full-time crganization and there
has been much greater depth in personnel.

B. Canada ’

Canada's sudden inierest in Jaw reform agencies should not
therefore be regarded as surprising when viewoed in the light of
developmenis in the commen law world, The inireduction of such
agencies in cominon law jurizdictions is a relatively new step, occur-

“ring for the first time only thiriy-odd years ago. Even so, Canada has
been a latecomer. This was due to the facl that there was virtually
no impetus towards legal reform in this country until a few years
apro. Nor were there the facilitics and personnel available for the kind
of rescarch that is required. Good law lbraries and available law
teachers are essential. Until the growth of the law schools after
World War I, there was a lack of both, In 19435, there were but
twenly [ull-time law leacheirs in Canada. Mew, however, there arc
nearly three hundred.

Perhaps the turning point in lerms of pencral awareness came
with 1the Report of the Canadian Dar Association Committee on Legal
Rescarch in 1956.3¢ The Report stated:

A new dity is teday incumbent wpon the legal profession,
This is the duty of law reform.

« >« we feel | L. that on both the federal and provincial
planes somoe permanent boedy or bodics should be created
charged with 1he continuing and systematic promotion of law
reform .. .

In a federal state, the problem of seleciing the most
appropriate Xind of organizativn to promote law reform is
especially difficult. Cerlain factors, however, are inescapable
in Canada. Reform will have to be effective in eleven juris-
dictions, one federal and ton provincial. The resources of the
different provinces vary greatly . ..

It is our opinion that the time is appropriate for ihe
development of permaneni law-reform machinery fn Canada,

32 See MacBDonald, op. cit., In. 19, at p. &
31 {1836), 34 Can. Duwr Rev. 9390,
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We think that the Canadian Bar Association should take Lhe
inttiative In seiting up this machinery, in cooperation with
the Minister of Justice, ihe Attorneys-General of the pro-
vineces, the provincizl ¥aw socicties and bodies like the Con-
ference of Cormmissioners on Uniformity of Legislation in
Canada. We are not i a posiiion, however, to recornmend the
precise focm that! Lhe necessary commiiice or cominitices
should (ake, Whether there should be a single natiosal
council, with provincial committees, or scparate bodies in
each province, and whether they should be official or un-
official, are questions to which a great deal more altention
will have o be given ., ., 32

Although concrote results did not immediately follow, the Report
gave recognition and respectability to the cause of law reform. It
was atlopted by the Councit of the Canadian Bar Asscclation®

Ontario in 1964 was, as indicated at the outset of this article,
the first province te set up & permanent law reform agency with
full-time stafi. Alberta did so in 1968 and British Columbia has
announced its intentions of doing so.

WManitoba, rince 1962 has had a Law Relorm Commitice, which
was Tormed by the Altorney General, who is its chairman, It is a
cumnbersome grouys of over Lthirty membors consisling mainly of busy
praclitioners, has no fullstime personnel or funds, and only mcets
aboui three times a year, In the spring of 1208, however, the Legal
Rescarch Institute of the Universily of Manitoba was organized at
the University, Tt §s, at this stage, a university institution, although
the conunitiee governing Sis aftairs has on it twe represeniatives -
Irom the povermnent and one from the law sociely. There are also
five members of the facully on the committee, The Institute has a
part-time Direrior, Professar J. M. Sharp. There is no formal arrange-
meal with the previncial government at this peint and the control af
the Iastitule is clearly within the faculty,

Quebee provided for a Commission for the Revision of the Civil
Code in 1955,* but it ditt not beeone operational witil 1961, It is not,
‘however, a permancnt commission and is to exist only until the
revision is complele. Meanwhile, i1 continues on an anhual basis,
authorization being pranied each year to extend its terim for a furthor
year. The Commission is under the Presidency of Professor Paul-
André Crépeay, of the Faculiy of Law at McGill, It has twelve com-
mittecs, each responsible for a different area of the law.

The Canadian Bar Association meamvhile pushed for the organ-
fzing of a commizsion al the nationn] level, At its annual mecting in
1966, the Association passed the following resolution:

3% 1hid., at pp. 1034 o 1037,
33 Ihid., ser fn 1.
3 50.195455, ¢, 47.



20 UW.0. LAW REVIEW

Resolved that this Assoeiation recommend that the Govern-
ment of Canada showld forthwith consider the advisability
of establishing In Canada a Federal Law Commission®

Private memboers' bills were introduced in the House of Commons in
- 1966 and 1968 1o establish a Cenads Law Reform Commission®
Neither received second reading. As we have scen, the federal Minister
of Justice has recently announced his governmont's intention of set-
ting up such a commission.

There are two other Canadian bodies which should be mentioned,
The Foundation for Legal Rescarch and The Conference of Com-
missioners on Uniformity of Legislation in Canada.

The Foundation for Legal Research was organized in 1960, as a
result of a recommendation of the 1936 Canadian Bar Asscciation
Report on Legal Research.3? The 1968 Report of the Foundalion shows
that little has yot been accomplished in the way of compicted re-
search. The capital fund of the Foundation is nearly $125,000.
Grants have been made totalling $27,400. Twe major grants were of
$10,000 each to:

(1} W. B. Common, former Deputy Atlorney General of On-
tario and Professor Alan Meweit for & study on the
philesopity of sentencing; and,

(2} Professor M. L. Friedland to assist in a study on the
processes of Iaw reform.

It is understoud the first of these is virlually complete and that the
second is substantially ander way. The funds for The Foundation, at
. least at this stage, are being raized largely {rom the profession. A
conlributjon of $100 n year for len years ontitles one to be a Fellow
of The Foundation, However, not all members of the legal profession
will be invited {o Join. The Foundation proposes to restrict member-
ship in The Fellows to not more ithan five per cent of the profession.
Initial invitalions went to seme 500 members of the profession, who
were apparently selected by the foundalion’s trustecs. After thegir
first meeting, The Fellows will select those who will be invited to
joln them. How successful this exclusive club will be in promoting

35 Procvedings of ihe Canprh.ﬂ Bar Association, Forty-Eighth Annu.ﬂ Menting,
September 2ad, 1946, at po 171, The resolutinn. had come from the Adniiny-
strative Law Scction and had ori immally called for a “WNatignal™ Law Refenn
Cummission, The Fesolutions Commi!irc, n;nparc'ul!) politically smusitive, re-
commended that “Nationai™ he changed to "Federal”. This was agreed to.

36 Bl C-72, given first.reading en Janunry 24th, 1056, was sponsored by B A.
Bell, who was then 8 Progressive Conr;nr\atl\u M.E, end a2 member of the
Dmarm Law Reform Commission; Dl C-6%, given first roading on Septoniber
i({lg:; ‘1968, was sponsored by 5. Schnmnchcr, a Progressive Conservative rom

ria.

37 Sce 34 Can. Bar Rev. 999 at p. 1064,

a8 g:pc}: tang Deve!opmurts Forvcast i Canadion Logal Research (19!.’18} 6 Cun.

r Jo. 500,
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research and reforms remains to be seon, Dean Co A Wright, who was
a member of the Committee on Legal Rescavely, shrongly opposed the
recomimendation that a Iegal research {fomndation be ercated, He
stated: ’
A legal rescarch foundaiion as recommended in the repeort
may perform work that seems {0 have an inunediate practical
appeal 1o boih profession and public, Bt will de nothing to
create legal rescarchers doveling thelr lives 1o unspectacular
projecis having as their chief aim the inculeation of a spirit
of rescarch and schalarship in each individual member of the
profession. Indeed . . . T believe it may Impede this process,™

It is too carly to tell whether Dean Wripht's fears were justified.

The Association of Canacian Law Teachers is currently con-
ducting a study into what is now being done In legal research in
Canada, This project is really o foBlow-on from the 1956 Repori on:
Lepal Rosearch 10

The Conference of Commissioners on Uniformily in Canads,
which has met annually since 1918, has produced seme useful model
legislation?? but it can hardly be desevibed as an aclive reform body.,
It has no full-time stafl and its monborship consists largely of lawyers
from the departiments of the Attormeys Gencral. The budget of the
Conforence gives an idea of the seope of its operations, The govern-
ments of Prince Edward Island and Quebee contribute 5100 ench a
year, and the remaining provivees 5200 cach, The chief expenditure js
for the printing of the provecdings of the annua! meetings.t?

Al the international level, apreement on unifermily in 1the con-
fict of laws may well now lead 1o law reform In this country. Canada
has at last become a member of the Hague Cenference on Private
Internatione] Law and wax a signatory to the Final Act, containing
three draft conventions, of the Eleventh Session on Octobor 26ih,
1968, The draft coiventlons were:

- ¥ Convention on the Dosopnilivn of Divorces and Legal

Separations.

Il Convention on the Law Applicable to Traffic Accigonts,

III Convention on the Taking of Evidence Abroad in Civil

or Commercial Matters$d

{1956}, 3+ Cun. Bar Rev, 559 at pp. 106310464

A Comnittee was appointed for this purpase at the 1967 aunual meeling of

the ACLT. The Committer consists of Afark MacGuigan, M.P. chairman,

Dean G, 1. Certis, Wilber Bovder, Dicector of the Alberty Institute of Tepgal

Roseavch and Reform, aned Prefessor A Lindon.

41 Spe, for example, Moldel Acts recommended from 1918 to 1961 tuclusive,
Conference of Commissioners on Uniformity of Legislation in Canada (1962).

42 See the Treusurcr's Roepert, Procecdings of Forty-Ninth Annual Mecting of
the Conference of Cormissioncrs o Uniformity of Legislation i Comada
{1967}, Appendix B, pp. 4444

43 Final Act of the Fleventh Session of The Tlague Confgronce on Private Inter-

nabional Law, October 26th, 1963,

58



23 UV, LAV IEVIEW

Signing ouly sighifies that the delegales have agreed to submit the
draft conventions to their respective governments, In the past, many
of the matlers dealt with by the Conference were within provincial
jurisdiction and the rales of the Conforence made iF viriually im-
possible for fedeval povernmenis {o pacticipate. These have recently
been changedd? so that il has becomne possible for such countries as
Canada and the Vnited States (o adbere (o the Conference, Ifow the
federal wannd the provincial governmonts proceed from this point should
prove an interesting evercise, ¥Where a convention deals with a matier
wholly or parlly within provincial jurisdiction, it appears that the
provinees will each Lz acked by the federal governmend if they wish
to approve ihe convention, Then, depending on the terms of the
particular conveniien® and the number of the approving provinces,
the federal povermmarnt may sipn, ratily or aceede to the convention
so a5 1o extond it 1o the approving proviaces, The composition of the
six-man Canadian doelegatinn (o The Tlague is of signilicance. Although
the delegates weee appointed by Ottawa, and ofticially represented the
federal govermuceni, four were chosen from a list of nominees of the
provincial Atiorneys General and one was nominaled by the Con-
ference of Comunissioners on Uniformity of Legislation in Canada.
The sixth was R, Bedard, Q.C., an associate depuly ministor in the
federal Deparimen! of Justice. Included in the four chosen {rom the
provinces’ nominces woere Trofessor Paul-Andeé Crépeau, the Prosi-
dent of the Cemnmission for the Revisinn of the Civil Code in Quebee,
and H. Alan Leal, (6., Chuivman of the Ontario Law Reform Com-
mission,

IEE. OBIRCTS AND SURMUCTULE

A, Objecls

The terms of reforence of the well-estnblishoed law refarm agencies
are usually in such wide terms as to smbrace r stedy of any legal
subject. The dutics of the New Yorle Commission, for example, are

4 See ). G Castel, Canada aurd The Hague Confermiee oty Private Inwsnational
Eaw: 1803.4967 {1967}, 43 Con. Bar Rev. 1. .

O See, for exanmle, Article 14 of e Conveation on the 1aw Apnlicable to
Traffic Aecvdenty, coutainad in the Vioal Act of the Ehleventh Session of The
Hague Confervnce onr Private Iuternstions! Law, October 261h, 1988, Article
14 stafrs, m part:

A State havies a non-onifind legal system may, af the tinee of sig-
natwre, ratificetion or accession, declare that this Convention shall
extend to ol iis legal systemes or enly to one or more of them, and
may maodify 35 declaration ab any thoe teceafter, by making o
new declarotion,

46 The other two were S Lyow, Q.C., Attarney Gereral of Mantioha and H, E.
Read, OBE, QC, forrer Than of the Dalhousie Law Schoal and a bong-
time Nova Scofia Conuaissioner to the Confrrente on Unifermity. 1. K
MacTavish, Q.C., wlio s Ootarin's Senior Legislotive Counsel, was the nonines
of the Uniformity Comenissirmers.
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set out In a statutory provision®? {which has been eopicd in Cali-
fornia®® and Michigan®), as follows:

1. To examine the common Inw and statules of the state and
current judicial decivions Tor the purpose of discovering
defects and znachronizms in the law and recomnending
necded reforms,

2, To receive and eonsider proposed changes in the law re-
commended by the Amorican Law Insiitute, the commis-
siopors for the promotion of uniformity of legisiation in
the United Stutes, any bar associalion or ether learned
bodies.

3. To reeeive and constder suggestions from judges, justices,
public officials, jawyers and the public generally as 1o
defects and anachronisms in the Baw,

4, To reconunend, {rom lUme to time, such chanpges in the
law ag it deems necessary to modily or eliminate anti-
quated and ineguitable rules of law, and to bring the law
of this siate, ¢ivil and criminad, inte harmony with modern
conditions. :

Less emphasis §s lakd on anachronisms in the statule which estab-

lishes the Ontario Law Reform Comindssicn. The enactment simply
states that it is the function of the Commission:

.+ - 1o inguire fnto amd consider any matter relating to,

{a) reform of the law having regard to the statute law, the
commaon laow ! judiciad decisions:

(b} the administraticn of justice;
{c) judicial and quasi-judicial procedores under any Act; or

- {d) -any subject referred to it by the Attornoy General.s0

The set governing the English and Scollish Law Commissions is

equally broad, bui expressly includes codification and consolidation !

L1)

48
49
50
51

NUY. Suat., 1934, o 597, 5. 1; McKinney's Consolidated Laws of Wew York,

Book 31, s. 72

Cal. S1at, 1953, ¢ 1445, 5 2; Goverament Code, s 10320,

Mich, Public Acis 1965, Act No. 412,

S.0. 1964, c. 78, s. 2.

The Lene Commussivns Aoty 1963, ¢ 23, 5. 3 {1} provides:

3. Functions of the Commissions, {{) It shall ke the duty of cach of the

Commissions o take and keep vpudor review sbl tlee law with which they are

respectively concernod with a view to its systeinetic developmaent and refarm,

including i particular the codificition of such law, the eliminntion of anc-

melies, the repeal of obsolete amd usnecessary enactments, the reduction of

the number of sepurate enactnients and penerally the simplificntion and

medernization of the law, and for that purpase ---

{u) to reccive and consider any proposals for the refonn of the law which
nay be made or referred to them:

feontinued on puge 24)
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However, notwithstanding such wide funciions, the actual work
carried by law reforn agencies is subject to a number of limiting
factors. These [nclude budgelary considerations, personnel available
for rescarch, the philnsophy of the parlicular agency as to the Kind
of work fL should engage in, and the extent to which there is outside
control over programmes. 'This last factor will depend on whether
studies can be initizted by the agency ftsclf, by the agency with the
epproval of the government or the legislature, or only by tlie agency
oh referrat from the governmoent,

Wilh respect (o outside control, there are {wo related questions:

1. Should there bre somn governmoental or legislative control
over the topics studied by a law reform apency?

Z. Should the government be ahle to refer matters te the
agency for study or should the agency be free to choose
its own lopics?

The Ontario and New York Cummissions may initiate projects
without the approval of any outside authority such as the Attorney
General or the legislature. However, there s budgetary control. For
instance, the budget of the Ontarie Law Relorm Cemmission is re-
viewed by the Treasury Board and is included in the Atlorney
General's esiimates, which means it must pass through the Legis-
lature, In both Ontorio and MNew York, it showld be added, projecis
may be referred to the respective comunission by the goveroment.

The programme of the English Law Commission must be sub-
mifted to the Lord Chancellor whose appreval is apparently necessary.
He, in turn, is required to lay before Parliament any programmes
prepared by the Commission and approved by him352 Similarly, the
Californix Commission st sulanit s programme to the legislalure,
The California Commiszion is expressly required by statute {o conline
its studies o toples which are so appruved,™

(b} to prepare and subait in the Minister from timie to time programmes
* for the examination of different branches of the Jaw with a view 1o re-
form, incheding recommendations a8 to the agonecy (whether the Com-
mission or &mother body) by which any such examination should be
earried oul;

(£} lo undertake, pasuant to ey such recommendations approved by the
Minister, the examiination ol particular bronches of the law and tLhe
forsnulation, by means of draft Bills or otherwise, of propasals for reform
therein;

{d} 1o prepore from Bime to fme at the request of the Minister compre-
hensive programmes of consolidation and statute law revision, ond 1o
underteke the preparatiom of drafy Dills vursuant 1o any such programme
approved by the Minkster;

{e) to provide advice and infmrmation to government departments and other
authuritics or bodics concorned st the instance of thie Government with
preposals for the reform or amendrient of any branch of the law; ’

() to» abtain such information as 1o the legal systems of other countries as
appears 1o the Commissioners hkely to facilitate the performuonce of any
of theie functions, )

52 1965, c. 22, 5. 3 (3).
53 Gl Stat. 1913, €. 1445, 5. 2; Government Code, 5. 10335,
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The New South Wales Law Reform Commission only considers
matters referred to it by the Attorney General 1 In practice, however,
the Attorney General's referrals are generally made after informal
discussions with the Cemmission and en recommendation by if to him,

In order to carry out iheir functions cffectively, should law re-
form agencies be able to operate independently in their cholce of
programmes? Should they be free [rom political interference in this
respect? Conceding that ihere must be budgetary control, should it
be applied only on an overall basis and net 1o particular projects?

On the other hand, if maticrs ean he referred to an agency by
the government, there is always the possibility that it will be used
a&s & means of rolieving the government frem discomfort created by
curvent political isswes. In this. respeet, it may act as a supplement
to the Royal Commission technique. Furthormore, the government
may be anxious to have a particular repori in a hurry and exert
pressure on the agency to speed up its aclivitles. If that sort of
influence were succumbed lo, the quality, and perhaps character, of
the agency's work would decline,

With respect to whether subjects chosen for reform studies
should be resiricted to non-controversial malters in the area of
“lawyer's law", there are two divergent philesophies,

Professor John W. MacDonald, chairman of the New York Com-
mission, has expressed the conscrvalive position, which is the view
of his ageney:

In its relationship te the Legislaiure, the Commission has

been scrupulous in Its recognilion of legislative supremacy.

It has sought to avoid recommendaiions on topics in which

the primary question was one of policy rather than one of

taw. This practice has been based on an opinion that the bost

work of the Commission ean be done in areas in which
lawyers have more to offer 1o solve the question than other
skilled persons or giroups,5S

An examination of the studics initiated by the Commission shows that
it has endeavoured to keep to this policy. As a resulf, it has been
subjected to some eriticism, One learned writer has reforred to the
New York Commission as having remained “a body of rather minor
significance”.

The English Law Revision and Law Reform Commitfees also
confined themselves {o "lawyer's law”. The Now South Wales Com-
mission is_restricting its programmes, as a matter of policy, to areas
which are likely to be non-controversial.

The more activitist point of view was put by Professor Lord
Lloyd of Hampstead in the House of Lords dobate on the first report
of the English Law Commission, Ile remarked:

54 §M.SW. 1967, s 10 (1),
85 Macltlonald, op. cil., fn. 19, at p. 5.
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The old fallacy that there is a sphere of “lawyer’s” law
which is purely technical, and can be divided from legislation
involving policy, retains its hold on {ew serious siudents of
the law today. All Inw inevitably invelves policy decisions of
some kind, Tt is therefore idle 1o mainiain that the Law
Commission should in smme way avoid invesligating and
making proposals reparding policy matiers.

SBir Leslie Scarman, the Chairman of the 1inglish Law Commission,
laltes the latter view:

I challenge anyone lo identify an izsue of law reforin so
technical that it raises no social, political or econemic issue.
If there is any such thing, T doubt if it would be worth doing
anything about it.%

He pointed cut that, in dealing with the law of contract, and the
iaw of landlerd and tenant, socia! and economic questions cannot be
avoided. One must consider whether the law of confract shouwid be
based on frecdom of eontraet or some other principle, such as fairness,
and also the extent to which {he law should interfere with freedom
of contract in order to protect such proups as consumers and tenanisse

HNeverthless, Sir Leslie apprars to believe that policy can and
should be 1eft Lo the legislature, which may be assisted in reaching
fts conclusions by advice from the law reform agency on the impli-
cations of possible solutions. He gave as an illugtration of this
approacl, the Law Commission's handling of the subject of divorce.
The Commission's rcpo‘ri, el of Choles™, states:

1t is not, of course, for us but for Parliament ta settle such
controversial social fssues as the advisability of extending
the present grounds of divorce. Qur funclion in advising you
must be to assist the Legislature and the general public in
considering these questions by painting out the implications
of various possible courses of action, Perhaps the most vsefuol
service that we can performs at this stage is to mark out the
boundaries of the field of choice™®

The Report recormmended coxit rules for marriage without com-
mitting itself, in the words of Sir Leslie, “to any but the most obvious
social judgments”. The most signiticant of these was that the shjective
of a good divorce law should be, once a “marrfage has ircetrievably
broken down, to enable the empiy legal shell 1o be destroyed with the
maximum fairness, and the miuitmun bitterness, distress and humilia-

58 277 HIL. Dcb., cols. 12609270 {Nov. 16, 1906.)

51 Jasic Scarman, Law Reform: The New Pattorn, The Lindsay Memorial
Tectures Delivered at the University of Keele, November 1967, at p. 28,
(1963). .

58 TIhid, at pp. 28-29.

5% Law Com. {6) at p. 5.
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tion."t® Thus, said Sir Leslie, the “perennial dilemma of a law reform
agency” wus solved 52

Legislatures, of course, must decide policy in the end. Yet surely
law reform bodies must give the social and economie jssues con-
sideration i their adviee as to the implications of various sclutions
is to be meaningful, Furthermove, surely it is the fusction of these
bodies to pit forward solutions to problems, which although they
may be "legal” on the surface, are basically econonic or social. These
solutions can only he forinulated by ecithor making certain assump-
tions or by having a data-collection expedition.

The Ontiric Law Reform Commission, for example, has been
examining in ity Family l.aw Froject the problem of property
relaticns between hushand and wife$? The consideration of whether
some form of cemmunity property regime is suftable for Ontario
involves social guestions of great signifieance. In fis Landlord and
Tenant Project, the Commission has made recommendations which,
i implemonted, would amoumt to a substantial inferference with the
freedom of the parties to enter Into their own barpgain, These recom-
mendations included proposals for Kental Review Officors and Rental
Review Bourds. The Interim Repory of the Commission slates:

There is no doubt that many tenants are the victims of land-

lords who are taking advaniage of the acute housing shortage

in some areas to charge cxcessive and in some cases un-

reasonable rents. This reselts {rom the fact that in those areas

thore are too many prospective tenants bidding in the market
whoere there are too few rental units available, It is obwvious
that Lhe only effective long torm selution to this problem is

to increayve the supply of housing unils available for sale

or rent. Thstil this long term selulion can be realized a serious

soctal evil will continuet3

The Cammission, huwever, stopped shert of rent econtrol:
The wisdom of such contrels is sormcthing that requires a
wide cconomic study and policy decisinns that go far beyond
the powers of this Commission as a faw reform bedy.b?
The Commissian's study included a survey of Tandlord and tenant
problems, conducted by questionnaire of 3000 tenants and 400 land-
lords in Torontobs
B, Structure

What kind of personnel should a law reform agency have? There
are two esseniials — first class minds and time. The use of personnel

itid., at para. 15.

Scarmnan, op. cit., fir. 57, at pp. 32-33,

Family Lavs Project Stedy, Part 1V, Chs, | and 2.

Toterinn Report oo Landleed and Tenant Law Applicable te Residential
Tenancios {1968}, at p. EQ

Tbid., at p. 7.

Eoid,, Appendin A

52 zmang
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varies, Some commissions have members whe are full-time, some
part-time, The oxtent that agencies will employ full-time staff de-
pends en whother research work is contracied out {usually to law
schonl teachors) or done within the agency.

Both the New York and Ontario Commissions contraet cut the
targe part of their research work, In the past three years, the Ontario
Commisston has enpaged the scrvices of fifteen Ontario law teachers
to underlake substantial studies on various topics, On the other hand,
the ¥English and Scotlish Law Commissions and the New South Wales
Law Reform Commission carry out the major part of their rosearch
with Lheir own siaff, ’

The English Law Commission consists of five full-time Com-
missioners,5 together with a full-time staff of forty-six of whom
twenty are lawyers ST I should be remembered that the English
Cornmuission is also engaped in conhsolidation and codification. Four
of the lawyers on (heir stofl are dealtsmen,

The New South Wales Commission consisis of four full-iime
members, 64

The New York and Onlario Commissioners, with the exception
of the chairman of the latter, are part-tme. Tiwir Tunction is largely
one of policv-making rather than of enpaging in rescarch and report
wriling.

Members of these Commissions have been drawn from the bench,
the practitioners ated the law faculties. The English have clearly felt
that cither jullges are specially =suited to be chairmen or that they
give an air of respectability 1o a body which may recommend rudical
innovations, The chairmen of the Lord Chancellor's Law Revision and
Law Reform Commitices and the Home Secretary's Criminal Law
Revision Commitiee have always been moemboers of the judiciary. Sir
Leslic Scayman and Lord Kidbrandon, the chairmen of the English
and Scoltish Law Conimissions, both hold judiciel office. The chair-
man of the New South Wales Commission is required te be a judge5?
New York’s Commission, however, is headed by a law professor and
Onlario’s by a former law school dean.

The other four members of the Enplish Law Commission are
three pecademics, who wore described in the I{ouse of Lerds at the
time of their appointmont as three “Leftish dons™, and a barrister.
The New South Wales Coramission has, in addition to its chairman,

Law Cowmmissions Act 1965, o 282 5 1.

The Law Commission, Third Annusl Report 1967-1068, (Faw, Cmn Ne. 15),
pata. 58,

The New Scuth Wales statirte provides for not less than three nor more than
six commissions, See 5. 3 {2). t

See 5. 3 (2} ().

265 L. Deb,, eol. 453, {Apnril 14, 1965.) They are L. C. B. Gower, MBE,
N.& Marsh, Q.C., and Ardrew Maortin, Q.C.
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a law professer, a hartisler amd solicitor. The New York Commission
has nine members, four of whom are ex efficio as chairmen of the
pommittces on the judiciary and codes of the stale senate and
assembly, and {wo of whom musl be law professors.”! The others are
practitioners, The Gatario Ontnrsission has five members, 2 Three are
practising members of the profrssion, one a former Chief Justice, and
one a law school dean, as mentioned above,

In New Yorlk, thase members who are not ex ofTicie are appoinied
for five year terms s The same term Is the maximum pericd of
appointment in Fngland (although a re-appointment may be made).™
In New South Wales, the chairman, if he was a Supreme Conrt judge
at the time of his appointment, holds office until he is seventy {or
longer, if the instrinen! appointing him so states). The ether mom-
bers of the New Sauth Wales Commnission may be appointed to terms
net exceeding seven years, but are ¢ligible for re-appointment.’™ In
Ontario, the statute lays down ro period of tenure amd the Com-
missioners have been appoinied for an indeflnite term,

IV, TiIE FUTULE

What arcas of the law could we expect a National Law Reform
Commission to be cencorned with? Most of the so-called “lawyer's
law” lics within provincia? jurisdiction. In parlicular, proporty, cone
tract and tort law are, in the main, ficlds of law which are of pro-
vincial concern. Nevertheless, theyr have federal aspects which could
be the subject of reformn suudies. For example, there are (e federal
expropriation Jaws and the problem of the immunity of the federal
Crown from lawsuft,

The Minister of Justics hax so {ar memiionced two areas, civil
rights and criminal law, whichh he bolieves should be dealt with by
the national commizsion he proposes, He has stated:

charged with a particular responsibility involving a eon-
tinuous evaluation of the fundazmenial rights and freedoms of
the citizen as these may be found expressed in legisialive
enactments both old and new %6

T Fhe two law prefessors are Professar Jolin W MacDonald of Concl, the

© chairman, and Willian W, Midligan, 12ean of the Fordham Law Sehnol,

T2 See S0, I0CH ¢ 7B, s 1.
H. Allan Teal, QC, farmer Dean of Osgrade Hall Taw Sclisal, whe 35 the
chsirman, the Honotrable T G MeReee, S, foemer Chief Justice, wha is
vice-chairman, the Honourable R, A Bell, Q.C, of Quawa, W, Gilkan Gray,
G.C., of Toronte, and Y. H. Poole, Q.C., of Laulon.

T NY. Stat, 1934, «. 597, & 1; amended 1844, o0 239; MeKinney's Consolidatod

Y.aws of New York, Took 31, 5. 70.

The Lew Conuntssions et 1965, ¢ 82, 5. 1 ¢3), (UKD

Laiw Beforr Connndssion Act, 1267, 5. {3). (N.8WV.}

Tuarner, op. ik, %u 1, atp 12,

gd3



30 LW.0. LAW REVIEW

Apparently Mr. Turner had in mind something similar to the McRuer
Commission Inquiry into Civil Rights%7 except that it should be on
a continuing basis, Should this be the case and if it is expeeted that
the nationad commissien would, say, produce in three or four years
findings which are cquivalent in stature 1o the McRuer Report, a
heavy burden would be jmposerd o the resources of the commission
and one ‘wanders how much other work it will be able to accomplish
in this period. Naturally, much will depend on how gencrous the
federal govermgnent is in establishing the conunission and whether
it is sirectured in such 2 way that it can be highly productive. The
continuing review envisaged would be mueh less demanding than the
inilful task. '

Criminal law is the other arca which the Minisler has speclfieally
mentioned.™ In moving the sceend reading of the smnibus Criminal
Code amendment bill in the House of Comons on January 23rd,
1969, Mr, Turner linked the creation of the national law reformn com-
mission with continuing reform of the eriminal law, Speaking of the
proposed ameadments to the Cade, he said:

1L in the light of experience any changes or additions to the
Criminal Code appear not to have beon i the public interest,
they can alwiays be changed or repealed at any time™

The nmgre coniroversial provisions of the bill ease semewhat the
existing prohibitions with respect to abortion, homosexuality and
lotteries 3 If the nationod commission s o make recomnendations on
these subjects, on whai basiz is it o do 507 Would the mombers of
the national commission be able to free themselves from their own
prejudices in sueh matters? Would the comnission’s excreise be
largely enc of speculation inlo what is acceptable politically and by
the public?

Other aveas which a national law commission might review are
bapkruptey Iaw, patenl and copyright law, the combines legislation,
and divorce and martiage. It might also concern itself with such an
clementary matior as whether or not there should be a Statute of
Limitatinns which should apply to federal causes of action.

What of the provinces? Must every province have a law reform
commission? Expense iy involved. The aunual budget of the Ontario

7 Poyal Counanission Tupairy inte Givil Rights, The first three volumes of the
Compmission Beport were released in February, 1968 It is cxpected that the
remaining voelwmes will be peleased later this year, st which point the
Comniission's task will ke coroploted,

Turher, op. cit., fo, 1, at p. 12; Can. H.C. Deb,, January 23, 1969, at p. 4725,
Con. X1.C. Deb., Fanuary 23, 1060, &t p. 47235,

Bill No. €130, 8s. 7, I3 ond 18 {amending the Criminal Code by adding
ss, 14TA ang I70A and amending s 237},

gd3



THOUGIITS ON THE GROWTH O LAW BEFORM AGENCGIES 3i

Commission, for example, Is near the $200,000 mark® Can suitable
personnel be found and afforded? Newloundland and Prince Edward
Island do not have law schools. The territories are, of course, in a
very difficult position. Yet each jurisdiction must be concerned with
the generat reform of its laws and someone within that jurizsdiction
must assume that responsibility. Certainly, it is nol suflicient for one
provinee to blindly copy the veforms of another. Not only do local
conditions vary, bul the law which is being changed by the adoption
of a refoerming statuie may not be the same. The Conference of Com-
missioners on Uniformity could, of course, approve as maodel statutes,
enactments passed as the result of the recommenddation of some
provincial commission. In this way, each province would have the
spportunity {o study the particalar act, However, how meanmgfu!
such studies would be must be doubtful in view of the way in which
the Conference has operated in the pasi. In any ovent, every statute
can be improved upon and copying is no substitute for further re-
search and analysis. There are (wo other possibilities. Tt might be
foasible for two or more provinees 1o form a joint agency. Tt may be
thatl the National Law Reform Comunission, when it is created, could
play some helpful role, although the federal governmeni might wish
to avoid the possibility of being charged as an interloper.

The apencies that arve being created must have a liaison with
one angthor, Nearly every law refonn agency in the common law
world maintains an active interest in the research and reports of the
other agencies. In this respect, it would he helpfut if there was some
central body which kept track of pasi and current rescacch undes-
taken by law reform bodies, Within Cianada, there is & special oppar-
tunity for co-operatinn, Law reform agencies in this country might
irformally agree as to a disiribulion of projects, This would gnable
their resotrees to Le more eflectively utilized,

Law reform s mast certainly upon us, The continued growth and
interrelationship of law reform aprencies in Canada and clsewhere will
prove both productive and exciting.

BL Spe Estiniates for the Tiscal Year ending March 31a, 1999, of the Province
of Ountario, at p. 19 The estimats was "'\190000 The current bodget fime
for the New Yorl Law Connmission iz it the nmphimurhﬂo& of 5170,000, The
estimuted cost of the Fnglish Law Commission for the year cndm" March
Bist, i“ﬁg was 145,000, See the Civil Estimates 1968.69, IIT . 43 lSES:slcm
196768, Faper No. 126.)



THE WORK OF T11E LAW COMMISSION FOR
ENGEAND AND WALLS

the Hon, Mr. Justice Scarman®

In introducing the Law Coemmissions Bil} inte the House of Lords
in 1965, the Lord Chancaller, Lord Gorrdiner, referred to the speech
of his distinguished predecessor Lord Drougham before the Jouse of

mmons on Fehruavy 7, 1828, This speech, lusting over six hours
and delivercd to g “thin and exhausted” chamber, horalded the great
era of nineicenth century law refonn in England, which, inspired by
the writings of Bentbam and impdeacnted theouph the efforts of a
succession of Vieterian Chancollors, culminated in the Judicalure
Acts of 1873-5.

The Tollowing ity yoars or so wiw 4 period of relative quicseence
in whicrh the greal changes of the mididle part of the nineteenth
cenlury were being assimibatod by the profession and by the courts,
But beginning with the resl property legislation of 1925, the twentieth
cottury too has seen a gradually increasing concern with the develop-
ment of the Iaw and the need Jor its relorm, The creation of the
Law Commission by the Law Commissions Act of 19650 is the most
recent anrl significant recognition of the impoertance of eneuring that
the Jaw remains atfuned to the necds of conternporary sociely.

Untike: most of cur European neighbours, we in DBritain have
nover had a central povernment aiency responsihle for the develop-
ment sined administration of the ow - - we have no Ministey of Justice.
Such Innctions as ave porformed by g Ministry of Justire in those
eivil law and Commemvealth jurizdictions which possess one are. in
England shared amonzst o mnaber of Government departments. Two
of the most important of these are the Flame Office, which is respon-
sible for the eriminal oy and penad syslem, and the Lord Chancellor’s
Office, which exercizes a general condrol over the administration of
the ¢ivil Iy and those branches of the substantive civil law which
do noi fall within the province of zuy of the more specialized depart-
ments, Thus before 3963 the invesiipelion of any problem of law
reform,; which could nol be wnderiaken simply within a povernment
department, bad to be entrusted to a Royal Commission or to a
standing or sd hee commitlce of judpes, academic and practising
lawyers, civil servants and laymen who gave their services part-time.
The standing comunitiees include the Law Heform Commitllee to which
aspects of the civil Iaw could be referred by the Lord Chancellor, and
the Criminal Law HRevision Cummittes, which, as its name implies,
deals with the criminal law at the instigation of the Heome Secrclary.

*OB.E, LLI. Judge of the High Couet, Chairman of the Law Commissiow,

! The Act sut up two Commissions: "The Law Comunission™ which is respon-
sible for the law of Yngland snd Wales (and eertain aspects of the law ol
Noarthern Ireland} and with wwhich this account is solely coneerned; and “The
Seatiish Lew Conunistion” which drals with the law of Scotlend.
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Buch committees have done, and eontinug to do, a groat deal of
immensely valuable work in the fcld of law reform. Yet the time
and resources which they Lave boen able to devole to any particular
project are severely fimited and it therefore beeame cvident ihat
eomprehensive reforim coutd only be achieved by a body which had
this as Its sole {ask and which was oquipped with a professional stafl
oit the seale recuired.? In the words of Lord Gardiner, who was a
membor of the Law Beformt Commiilce for a nunbor of years before
his appointment as Lord Chanceltor;

"You cannnd reform (he law of England in your spare timg

on an oceasional afiernoon™#

Quite apart from the limitations which were neecessarily imposed on
the scope of any law reform inguiry conducted on this basis, the work
of the standing commitlees was aleo handicapped, to some extent at
least, by the Jack of any power te scleet sulijrets for roview or o
allocate privvities for reform. These decisions were taken by the
governmental department concerned.

The Law Commissions Aci of 1965 sought to overcome these
defects by setling up a permanent body consistingr of a Chalrman and
four other full-time Commissioners, The Act provides that persons
appointed 1o be Coimmissioners must be drawn from those

Ysuitably qualified by the holding of judicial office or by

experionce as o harrister or soliclior or as a teachor of law

in a university™ 4

The Commissichers ave assisted by some twenty full-lime lawyers
and an adminisrative stalf,

The poneral doty of the Commission is set out in £.3(1) of the
1965 Act. It is 1o

“take and Leep under voview all (he law with which [it is]
concorned with a viow to its systematic development and re-
{orm, including in poriiendar the codification of such law, the
elimination of avomalics, the opez] of obsclele and un-
necossary enaclment, the reduction of the number of separate
enactments atd gencrally the simgplification and moderniza-
{ion of the low , .. "™

The responsibilities of the Commission are thus not conceived in
terms of sporadie or occasinnal intervention in jzolated areas of 1the
faw which may be referred Lo them, but in termis of continuous
serutiny and reviow of afl the law.

2 Sec the White Papar: "Proposals for Fnrelish and Sceitish Law Conamdssions™
Crrined 2573,

& Second Neading Fkioti on Law Conteissinns’ Bill (Velume 26+ House of
Lozils Ixebates, col. 1153). - .

4 8.4{2) In fact the Comnissioners eonsist of one Judge, three Queen's Counsel
end one Seficitor, Three of the Commissioners have expericuce as teachers of
Yavr in a endversity.
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The Acd goes ea to define the specific fenctions which the Com-
mission 1s required to carvy out in the discharge of its overall duty.
The Commissioners are required to propare and submil lo the Lord
Charcellor programmes for the examination of dificrent branches of
the law with a view 1o reform, and to recommend the ageney {whether
the Cormmission or arother body) hy which any such examination
should be carried out This ialler poing is imporlant singe it illus-
trates the planning or co-ordinnding role of the Commission. The
standing and al haoe commitl!ess to which 1 have referred have not
beer: suprrseded; they continue to ithrive and their services, too
valrhle o be dispepnsed with, have been utilized In a varicty of law
reform projoec(s sinee 1965

Subjeet to the Lord Chancelior's approvai, the Comaission is
then o exantine the subjects contnived in s progjramme to moke
recommendations and, whoere appropriate, (o prepare draft billst
From ils inception the Law Commissien has been grenily assisied
by & team of expert Parlimnentiry Counsel whose joh it i 1o teans-
late the Commissing’s recommenditions into legislutive form,

This, in outling, i3 the machinery which Parliament has con-
structed, Tlow huas it operated over {he pasi three and a half years
since ils ercation? Soon alter the Commizzinners were appointed in
Jure 1965 their First Progranmme of Law Reform™ vecoived the
approval of the Lord Chonceller. One consblderation which, apart
frem the roonurecs avaiinble to the Commisdon at that {ime, guided
the choice of items for ihe First Programme was the desiralilily of
examiniug studies already completad by othor law refonm agencies
with a view to considering whetheor their secommendations, it not yot
implemenicd, coull be endorsed or supported.

The seope of the severteon Homs contained in the First Pro-
gramme varies eonsideraldy, Two {opies ave scheduled for codifica-
tion: the Luw of landlesrd and lenant and the law of confract, These
are major exercises which wil! inevitably {oke some years to complete
since it Is intonded to reform as wel as codifly the existing Jaw®
The codification of contract law is heing carried out jointly with the
Segtiish Law Commmission with a view to the uitimate produetion of
an Angle-Scottish Code. This iavolves reconciling cerlain basie dif-
ferences between English and Scols law (which, of courze, derive
fram quite distinet traditions) but the task is worlthwhile sinee com-
micrcial law is one ficld where standardization of lepal rules is par-
ticularly desirable, esncelally within a nation as small az our own.

531

53(1}(c).

Iaw Coerimission Publication No, 1,

Such codes as ehready form part of Frphich law for example, the Bills of
Exclumps Act 1882 and the Saide of Gonsfs Art 1833) represent, for e most
part. statements of the case Jaw and dtatate law as it eassted at the time of
eodification, no attemynt being aade o alier the Tnw.

00 ) A
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In the work on e Code the two Commissicnors have alse been
mindful, in ihe light of Britain's applicndion to join the Common
Market, of ihe imporiance of achicving harmonization with continental
systems,

These two cedifleaiion exeecizes ave now well ender way but
their completion cannot b expected for seme tine, The Flrst Pro-
gramme also contained a number of itermns of mare limited scope, some
of which bave been dispozed of. An example is Hem XI: a con-
slderation of the problews raised by the decision of the House of
Lords in DY, v, Smith? (hat is the guestion of “imputed criminal
intent". The Conunission recommended thatl where an aecused's intent
or Toresight is relevant t{o Lis liability under the eriminal law, the
test of such intent or foresizhit should be “subjective 3¢ This recoro-
mondation was Implemented by .8 of the Criminal Justice Act 1967,

The combination of law reform items of varying amhblt makes
it possible to procced with rescarch on some subjects while consulta-
tions with ouiside bhodies and individuals are boeing carricd oul on
others.

In November 1967 a Second Programme?? was subymitied {o, and
approved by the Lord Chaneelior, I contained just three Hems: the
codification of the criminal kv, the codifleation of family law and
the irlerprefation of wills, We may consider the first of these items
ac an Hlusteation of the delailed organization and execution of a
specific aw reform study,

Jtemy XV of the Sacond Propramme of Law Refoerm recom-
mends that thoere should be a comprohensive exmnination of the
criminal law with & view o its codificasion, This, o course, will be
a complex and lengthy operation and it is not, thercfore, possible Lo
map ol all stages of the exercise; but, as a start, Three tepics are to
be examined. The first and most fundamental is a consideration of
the gencedd principles of the criminal law by {the Commission itself
assisted by a Weorking Party whose mombers include judges, lawyers
from all branches of the profvssion and representatives from the
Home Ofiice. Two of the Law Commissioners act as joint chalrmen
of the Working Parly and a third Commiysioner is atse a member,

A working paper’? has been published by the Commission set-
ling out e topics which are to he discussed by the Working Party
and what form the framework of what wil} eltimately be Part I {The
Gereral Part) of the Crimdnal Code will take, As work progresses on
this agenda {he provisional conclusions reachod by the Conunission
and the Working Party will be published in the form of & succession

T O[1961) A 290,

10 “Impuoted Crimimad Inient {FHecctor of Pullic Prosecutions v, Smithy™ (Law
Conumission Publication Ne. 16},

11 Taw Commission Publicalion Ne. 14

12 Published Warking Paper No. 17,
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of working papers consisting of sets of propositions accompanicd by
explanatory commoenis. Comawnt, crilicism and suzgestions will be
fnvited ot these worling papers which will be widely circulated both
within and without the legal prefession. The Commisslon is alse in
cloze touch with spedalists in ether disciplines whose expertise and
experienve can coniribute lu the formulation of the basie principles
of the criminal law, Relevant eriminglozieal and sociotogical data, as
weli as advice on the cosnnissioning and feasibility of research pro-
jects, arve available tloough a spocially constituted Advisery Panel of
Social Sclenticis,

Simulanccusty with this study of the “General Part” of the
ceriminal jaw, {he cxtmination of cortain specific groups of offences
has beort Inidiaded?® Fhis work is being shaved between the Com-
mission and the Hame Secretary's Criminal Law Rovision Commiliee,
which iz to undertaiie a review of effences against the person {in-
chuding homicide) and sexual offences. The thicd aspect’of the eriminal
law so far plouned for examination is “extra territorial jurisdiction
in eriminal offences”, for which the Commisstion jiself is recponsible,

This pattern of work is of course peculizr to the particular pro-
ject which we have boen discussing sinee working technigues must
be adaptable to the neods of any particular inquiry. Generally spealk-
ing, two stupres can be ideniifisd hefore recoinmendations are finally
made: rescarch ahd comsultation. It is at the reseprch stape that
expericnes and materials from ather jurisdictions may be considered.
The 19653 Act has in fact madn iU a spegifie duty of the Commission
“ta ebituin such information @s to the ogal systeme of ather countries
as appears to the Commissioners likoly to facilitale the performance
of any of their functiong™ s

Cnce research has been comipleicd the results of the Commission’s
prebiminary deliberations are distiihd inte the {orm of a working
paper which sets ou! the exisling Iy, indicates the defects which in
the view of the Commissioners roguire correction, amd makes ten-
tative supgestions for reform. This is the general practier, and on
the whole this moethed of consiltation has been found preferalde Lo
issuing peneral invilations to submit memoranda of evidence, A work-
Ing paper focuses the mind of the resuler directly on the issues in
gquestion, saving time and worll both for the reader and for the
Commission as the eventual vecipient of the reader’s commenis, It
also allows these whe are cotisulied an opporiunily of sccing the
direcllon in which (he commissinn’s thinking is maoving at a stape
whrn it is not too late for the Conunission to be diverted from an
unaceeptable or unwise course. Tt s through consutiation on specific

13 Malicions damage to praperty, forgees, periuey, bipamy and offences against
the marriage Jaw, eflenees apgast the person {induding komicide) and sexoal
offences. Seo Secend Programne of Tane Reform (Law Cemuntssion Publica-
tion No. 14] page G

53131}
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projecis as well as periedic meetings with the three chiel repre-
sentative bodies™ of the lepal professicn that the whole professlion
is given an appartunily of participating in the evolution of the law,

In a country with a legal trafdition as ancient as ours one problem
of wlich any law reforn ageney must be aware is the Torm of the
law and its arvaspement and accessibilily. The Jaw of Eagland is to
be found in some 3,000 Acts of Parliament dating from ihe thirteenth
century, b many volones of delegated logishdion made under those
Acts, and In over 360,000 roporled cases, In many cases codificatioh
will be the ideal method of reducing {he nwnher of soirees of the
law while at the sainge time rendering it more resdily comprehensible,
Two other techuiques which arve concerned rather with the form and
arrangomeni of the law than with its content are consclidation and
stalule law rovision, The Act of 18063 requires the Comndssion to pre-
pare from time to Ume @b the reguest of the Lord Chaneellor com-
preliensive programmes of consolidation and siatule law revision and
to undertoke the prepavation of drafy bifls pursuant to such pro-
grammes e

By “consolidation® §s meant the precess of combining the logise
Tative provisions on a single topic inie one coherent enactment, This
in itself will malke the law more accescible and muay in some éases
nsefully precede eompiele codification of thal branch of the law in-
cluding not only previees legislation bul also  judge-made Tow.
“Statute Daw Hevision™ i3 the process of oliminating olsotete angd
unnecessary cnachments from the staiate book —- an eperalion which
farilitates the later process of consolidation and, where appropriale,
codification. Work on the First Propgramaue on Consolidation amd
Statute Law Hevision!? s now well in hand, It includes the con-
selidation of such major areas of the law as the Income Tax, Rent!s
andl Road Traffic Acts,

We are 2lso kecping in close touch with other develspmoents
directed towards imsproving access to legal sources. Computerized
techniques of imforniation vetrioval may represent ore answer to this
problem but the praclitioner and layman ave likely to pain mare
immediaie benelit frem the proposals of the Stalule Law Commitlee
to praduce a new officind edition of Publie General Statutes in foree.
The present officinl edition consists of the Third Edition of Stalutes
Revised {32 volumes) containing those statules passed bolwesn 1233
and 1915 and in force on 31st Deconber 3048, The serond part con-
sists of the arrued voluees: of the Publie General Acts from 1049

15 These are the General Council of the Bar, the Taw Socicly (Solicitars) and
the Society of Mublic Teachers of Law,

1B §3¢10 ()

17 Law Commizsien Pullication Ne, 2. . .

W This item has now b completed witll the enactment of the Reut Act 19687
See ihe Commission’s Third Avnunl fepert (Faw Commission Publication Mo,
13). paragraph 735
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onwards. The Stametory Pubdications ONice propaves annoally a
volume of Anmofalions 1o Acts which conlain divections for amending
the volumes of the olficial odition in accordanee with the changes
made by the yoar's kepishadion. By 19065 the state of {bis edition can
onty bo deseribed as deplorable. One volume (fer 1ho year 1953} is
owi af prind zud, therefere, unobiainable: atinost ane Hlurd of all the
pages in the edition has now boen c:mcr-l]:_e_i and many of the remain-
inp pages are disficiod by amendments and deletions- thot is, of
gorse, assurming hiat the owaer of the volumes has had suificient
timo andl resourees (o make all (e neerssary annolalicns. The Statute
Law Cormitteo has, therefare, proposed that ie new official edition
be areangod by suh_]z-s'.'l ratherr than chronolagically, and in o con-
venient oose-leal fornn ' Phe Law Commission has warmly weleomoed
those sugrestions as camplomeatary 1o theiv own offoris in the ficld
of coneolidation and statule law revision.

Tterns listed in the Commission's propraame of law reforin and
statute law revision and censolidation do not represent the sum total
of i3 work, The Commivsioiers are required by ciatute 1o receive and
consider any properals for the reform of the Iaw, which may be made
ot referied Lo thom,™ Inevitaldy maost law reform proposals ermanate
fron: the legal profession - eithor from the judpes or from ine
dividuals and  Lodics erpresenting  the academic and  practising
pranches of the professuon, Only in a small minorily of cises s no
action taken nn these propesals, atthouzh the pressure of work often
pecessilates the posipopement of suggestions for later eonsideradfion.
The remaining propossls are cither ineorporated inle an eoxisting
programme Hon or rrfereod to gther departmente, commiitoes ete,

The broad compass of maisy o the progresome tems pormits
action to be 1akoen pot rﬂv%y on prroposnls from sutsids the Commission
bt alse allows the Commissicners, on their own Inhiaiive, ta make
L recommentdutions coneorning maliors of importance or urgency which'
are ln'uU'th to Yight from time o thne. The Fauuly Provizion -Act
of 1908 inest pornics oo rirdn proposals designed to romedy the unsatis-
faclory stute of affales au.mlwd Ly three cares deoided in 1065 and
1866.21 Theso proposals were formutated by the Cofnmisslon in the

condext of its generpl review of family bien2?

COne fusiher function of the Commission, as laid down by statute;”
remains to Lo discussed --- the provision of asdvice and nformation
to governmont departrients o other authorities coucerned with the
reform or amendmenit of any ‘bratch of the law?2d Thi= is nnother -

12 See thwe Cenmunission’s Third Aunval Tepart {Law Cororission Pyblication
Mo, 15), paragraphs 557, ’

201065 Act. s (1) {a). . : . R

2L Sup the Comnision’s First Annuzl Repart {Lasw Crmoussion Puhlici;tion e,
4) ot pwiagraph 62

22 Trem X of ithe Fiest Tioegiatune {now e NYX, Second Progesunne}.

1955 Act, s301) (), :
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aspect of the co-psdinating responzibility of the Copunission, I we
arve adegualaly to dgischarze oww duty te leep under review all the
taw with a view Lo s systematio dovelopmenl and reform, then it =
vital that wo ave givin the opgoriunily of easuring that the legisla-
tion which s promoted by the various governmedlt departinents re-
mains in slep with the develoypmieng of the general bovw, 1L should be
noted, hovever, thel while departments are incerasingly secking the
adviee of e Law Commibssion there is no dndy on theie part to do so
- the Cominission can only ael in vespatse 0 a reguesl. One sach
reguest was Lhal recctved Dy the Commissios in Docember 1867 from
the: Ministry of Labour {(paw the Department of mployiment and
Froductivity) Tur advieo on e reviow of the ferm and seope of e
Factories Act 1061 and allicd epislation, While this bianch of the
law Is speciabizod b the sonse that its applicaticn s limticd to a
particuiar, though of course impertant seelion of the cowmnunliy, a
review of this Eisd jpvolves gquestions of princide touching funda-
mentad astrcls of laow relorm and the general bay - - such questions
as the form and siruetore of =tatubes andd schordinate degislation,
the place of stricy Hahility and Use appespriaie cviminal sanctions in
social legislation of this Kiml?2s

G pevhaps more goncral interest to Canadlian readors, in the
Hpght of the ennctonnt of the Canpdian Divorce Aet of 1068, was the
refercnee 1o she Conmpnbodon, Welor .31 00) of the 10063 Act, of the
Repori of a Geoup appoinied Ly the Arvelibishep of Canterbury
entitled: “Pulting Asundor: 8 Divonee Law for Conlemporary
SBoelety™. This alwe sorves qe an Blistvadion of how the Coemmission
procecds It a conreversinl fiebd ke that of divoree, The Archbishop's
Group recommicivled, rder alin, ihe aboalidiog of all exisilng: prounds
for dovoree and the substitution of the brealulovn of the marriane
as the sele pround, The oaz atint of the propals for diveree fell
canvenivntly with Ttern X of (he Commissial’s First Trogremme,

In thiir reporl™ to the Toed Chancelior on this referonce the
Commission recognixzed that iU was Tor Parfizmient to zoiile such
comtroversial seeind issurt as the pdvisability of extonding the present
gronnds for diverss, They pointed put that they roepardoed theirs fune-
ticn in sudh eases fn the Tinited anc of assizling the kepislature and
the pencral public in cousidering theoe gquestions by indieating the
implications af varions possible courses of aclion. Thus while the
jurisdiction of the Copmmissionors §s in no way confingd to what is
somedimoes deseribed g “Imayer’s law™, they, as o body of luwyors,
are aware that their exportiss s as sueh and that where bopariant
sogial issues ore involved the wltimate poliey judemonts mest He with
the cormmunily ot Kree as represoniad LUy Parizamoni,

1 See Thivd Avrmad Peport (Yow Conunisden Pullication Na. 15) at para-
praphk G000}, _

B “Crovnds of THvorees The Field of Choice™ {Loow Conmistion Tublication
Ko, 63

LT
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Bul of ¢ourse there is toenlly no sensible distioction belween
“awyer's law” and seclal Jegidation — merely a pradaiion in the
oxteni o which (he sosiad judoments whirh have inovitably 1o be
maede oxcite public controversy. Even fhe Report on the Reform of
the Grownls ¢f Divoree,® in which the Commission made o recom-
mendations bul set owl the pessible form whitch relorm might take,
staried from Uwo promises which, though hardly contentious were
undouiztedly socizl judpments, They are sel oul in paragraph 15 of
the Report:

*Accordingly, as ¥ oseoms to ks, o opood divoree nw should
geolk bo achiove the follewing objestives;

{y To bultress, rathes than tn andeimine, the stability of
marriage; and

(31} Whien, roprcliably, a marriage has jrrelvievably broloen
down, to cnable the cmpty legal shell {0 bo dostroyed
with the maximur: fairness, and the minimum bitfer-
ness, distress and humibiation”

I belicve that provided the Law Commission remains aware of its
limmiiations a= a spocialist body B can moke o valuable contribnition
to the resolution of socln) problowms, not enly by the deployment of
legal skills butl abeo, through the procosses of consultation and 1e-
soarch, ns o medive fer the collecking sn:d assimilation of information
gleansd from other felds s as the seclul and coonomic scionces,

The taw Cotnmission has anw boen in existence for over three
years, Tt ix nel of eourse for oac of its members (0 pass judgment
on iy achiovemenls even 8 any asséssmont woie possible after so
short & life span, The ]t-;i»i'nii--c fruits of many correntt projecls
which are being warked on nfensively camnot hope to be reaped for
some moe yelo At this stage o the Comindssioi’s history T prefer to
look forward ratlier than '1"'*'& Twa particular probbeins pose chal-
lenpes 1o the eatee of fmw veform, ench of which in difforont ways
stem from oue rathor obwicus fact —- this is that Paclinment by
cnacting the Low Qommiszions Aot has recognived that henceforih
the development of 1l Yo i5 prmmn}y {he function of the lgislature
rather than the courts,

The first probiem that I wani 10 discuss is the practical one of
devising the most offichent means of transiaiing the (‘fmmi sion's
recommendationsinto énacicd Taw, Part of (he diffiellty i@ the ack
of Parliameniary Hme which, divided us B s helween law-maling
and control of the exectitive, severely Hmits the opporiunitios for intro-
ducing Jaw reform measures which are no!f repurded as bmportant
politicaliy, The remedy Les in the refovm of Poarllamentury procedurs
and in particelar in the greater uvse of cnownitlees. One step in this

® YL
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dircction is the peovision for the transier of the Second ileading
debale on non-controversiol bills o an all-party Sianding Comnitlee
of the House of Cotmmons, This procedure is designed to expedite the
passane of such bills Ly ranoviesg tem Srata the Boor of the Tlouge,
but fts atility is depeadent both on the willlbgness of the House to
froal a bill ag non-controversial and on the atlitude of the Opposition,
whose consoni iy required bofmre tho provedure can be invoked.

But to find {ime in ihe orewded Parliomeniaey thinetabhe is only
to surimount e first Hurdlo, Tie probicin is then 1o enstee that the
measure can be safoly steered hrouph whal Sir Mockonzde Casbeers
called the “shoals and quicksands™ of Parliament. Whoere o bill s
short there may be Uitle difficudly bul in ihe ease of major bills such
as codificalions thore is always & risl that an claborate 2nd ivgrated
moeasure, prepared afier therotrh and time-consuming rescarel and
copsultation, will be velverable 1o the ignorant or the tninsiructed
amendisent, To guoie Chalbiers again

“When a bill s intredueed which professes-to altor the law,
it coracs at once indo the calepory of opposed measures.
Every membor considers himself justificd in oxpressing an
opinion, and as far as he can In piving offect $o his opiion
on each and &l eof is provivions. The roselt is that the
measure is 86 hacked and howed a2 by ill-advised and hasty
amenddments that i epercges from Comnillee wholly dis-
figured." ¥

I do not of course sugpest thal Pacliament ought to give urqualified
aocoptance to anything which the Law Comraission puts beloere it
flat Chalmers' sirong words do indicale o dnnger feom which Parlia-
ment muosi protect el §1 e yours of work which have gone into
the preparation of, say, & draft code and report are not 1o be wasted.
Greater use of commitices o provide oxpert and detatled =cruting
is enly part of the answor, Leng and complex pieces of legisialion
musi have skitfed puidance throurh both chambers, but in fact there
is no Minister In eithor Jlouse with a dircet responsihility for law
reform. The Law Officers in the Commens already earey hoavy re-
sponsibiiles and in the Lords the Lovd Chureellor bs overburdened
by his multifarious dutiew

Two modefs of Hakson botweon he law reform agency and the
Jegisiature arg instructive, in Now York for example, four memhers
of the Jegislalure sit as ex-officio members of the Law Revision Com-
mission, They have the duiy eof infroducing bills deaficd by the
Commission and of gulding thom through the legistaiwre. Clearly
this arrangement has much {o reconimend it bat i suliers fraw the

5T OQ1E86Y T OLQR. 125, 130 And there is more than o geain of foml inftthe
remark whicli Chaolivers quotes, at the sawe page: A I wsoally pgoes inta
Parlinment in the sts nz which i1 maght 0 come gul, end ecmes out in the
state in which it euglit to go in”
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dicarlvantage thuet B omight appoor to coampromise the non-politicul
siptus of a spedolist advieory bordy such s 1he Law Commission,
Perhaps the wlimate soluiion lics in the secend appronch, through
the croation of g deparomient of jusilee, whicl, guiie aport from its
othier advantages in rationalizing the peesent divisim of responsibili-
ties for the operation of the fegal systeny, would provide a minister
who could hande law seform bills in the Comunois and acl ae g link
between the Coramission and Pariiament.

Finally, T wanrt to look briclly at the other consedquence which, 1
sauggest, flows frem the preater reliance on enacted law which we
are to see in the Mture. The simple fact is 1kat the cowts and the
profession will have 1o adjest Lo inlerpeling and applying law which
derives increasingly from stdate in the form, eveniunally, of com-
prehensive poden, This will faevitably mieen o change in the judge’s
traditiopal role of creative low-reaking, The Law Commission has
recogmized the impartance of e rules of siatulory interpretation hy
including this topic in its First Progranme (Tem XV}, In a2 working
papcr? (produced joinily with 1he Scollish Law Commission) it has
been suggested, first, that words must be read inc their context;
secondly, thal the confext rmust inciwde afl other enacicd provisions
of the stabuto; thiedly, that i shiould al=o include the reports of
Royal Commissinng and sitinilar committees, and any olher explana-
tory malerinl that might boe pwde available by Parlinment. Finally
it js supegested that @0 the statidie has failed to express an intention
whith covers the parlicular circomstances of the ease, the court
should bo ready Lo nvpue by andlogy frem other provisiong in the
slatute, s0 as to give olfect 1o ils intended purpose.

Alliod with thiz subjeet iz the whole guestion of stace decisis.
Dors ihe nead for ecrtainty b the w demsand that previows icter-
pretations of the code should have binding foree in stibsequent eases?
Or will this defent the object of codification by leading to the accretion
of gquantitics of cazodaw Lenedl which the words of {he code soon
become buried? Just i muck roor for manoeuvre oughit individual
judnes to have?

1 do not preiend that we have the answors te all these questions
but T am sure that he legat profeseion will be zble lo meet whatever
demands the Law Comnrsiesion, throush Parliament, makes on it in
forging a Hving, socially rolev stem of law in the truc spirit of
the Enpglish legal tradition,

~fth January 1963

L . ..
28 YTaw Conunissior Published Werking Paprer No. 14 {Scttish Law Coruission
Memorandum No. G).



